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PllEFACE 


When  the  proposed  Bill,  of  wliich  the  en- 
«uing  slieets  are  designed  to  give  a vievv,  first 
fell  iiito  my  hands,  I was  employed  in  finish- 
ing  a Work  of  some  bulk,  in  which  I have 
been  treating  the  subjectof  punishment  more 
at  large.  . In  that  work,  I should  have  come 
in  course  to  speak  of  the  particular  species 
of  punishment  which  is  the  subject  of  this 
bilí.  In  that  work,  therefore,  several  of  the 
observations  would  have  come  in  course  to 
be  introduced,  which  l have  here  subjoined 
to  several  parís  of  the  text  I have  been  ab- 
stracting : and  being  there  digested  into  a 
method,  and  forming  a part  of  a system  to 
which  I have  been  giving  that  degree  of  re- 
gularity  which  it  has  been  in  my  power  to 
give  it,  would  probably  havé  come  with  more 
forcé,  and  shown  to  more  advantage,  in  com- 
pany  with  the  rest.  On  this  account,  had  I 
been  at  liberty  with  respect  to  time,  I should 
rather  have  wished  to  have  published  the 
whole  together  first,  before  I had  detached 
from  it  these  scattered  fragments.  The  pub- 
lication,  however,  of  the  proposed  bilí  in 
question,  with  the  intelligence  that  accom- 
panied  it,  effectually  precluded  any  such  op- 
tion.  To  have  delayed  the  publication  of 
this  part  of  my  principal  work,  till  the  bilí 
had  been  brought  in  and  passed,  would  have 
been  to  delay  it  till  that  season  had  been  over, 
in  which,  if  in  any,  such  parts  of  it  as  relate 
to  the  present  subject,  promised  to  be  most 
useful, 

When  I had  read  Mr.  Howard’s  book  on 
Prisons,  one  fruit  of  it  was,  a wish  still  more 
earnest  than  what  I had  been  led  to  enter- 
tain  from  theory,  to  see  some  general  plan  of 
punishment  adopted,  in  which  solitary  con- 
finement  might  be  combined  wdth  labour. 
This  capital  improvement  (for  as  such  I can- 
not  help  regarding  it)  in  penal  legislation,  I 
sat  wishing,  with  scarce  any  mixture  of  hope, 
to  see  carried  into  execution : for  somehow 
or  other,  the  progress  that  had  been  already 
inade  in  it  near  two  years  ago  in  the  House 
of  Commons,*  had  escaped  me.  How  great, 
tiben,  was  my  pleasure  and  surprise  at  seeing  a 


• See  Preface  to  the  Bill,  p.  5. 


plan  (which  had  already  been  pre-announced 
bythe  Judgesintheircircuits,)  originating,  as 
appeared,  from  a high  dcpartment  in  adminis- 
tration,  and  carrying  with  it  every  presump- 
tion  of  its  being  adopted  ; in  which,  not  only 
almost  all  the  excellent  matter  of  the  book 
1 have  been  speaking  of  is  engrafted,  but 
many  capital  improvernents  superadded ! This 
incident  gave  me  fresh  alacrity,  and  suggested 
fresh  designs. 

This  bilí  (or  draught  of  a bilí,  as  it  is  called 
in  the  title,  not  having  been  as  yet  brought  into 
Parliament)  is  accompanied  with  a Preface, 
short,  indeed,  but  ampie,  raasterly,  and  in- 
structive.  In  this  preface,  an  instructiva  but 
general  idea  is  given  of  the  theoretic  princi- 
pies lipón  which  the  plan  of  the  bilí  is  ground- 
ed  ; and  a more  ampie  and  detailed  account 
of  the  documents  which  furnished  materials 
and  reasons  for  the  several  provisions  of  de- 
taiL  A history  of  the  steps  that  have  been 
taken  in  the  formation  and  prosecution  of  the 
plan  is  also  interwoven. 

Upon  this  it  MÚll  naturally  enough  be 
asked,  WTat  was  the  occasion,  and  what  can 
be  the  use  of  the  ensuing  sheets  ? why  pub- 
lish  them  ? I answer  — Becaiise  the  bilí  itself 
is  in  fact  not  published  :f — because,  were  it 
published,  the  contents  of  it  are  not  quite 
so  perspicuous  as  I imagined  they  might  be 
made: — because  I hoped  to  be  a means,  in 
some  degree,  of  íbrwarding  the  good  purposes 
of  it,  by  stating  to  the  public,  more  in  detail 
than  it  would  have  been  competent  either  to 
the  text  or  to  the  preface  to  have  done,  the 
reasons  on  which  the  leading  provisions  in  it 
seemed  to  be  grounded,  and  by  suggesting  a 
fevv  hints  in  the  way  of  correction  or  addi- 
tion. 

“ Not  perspicuous?”  I think  I hear  some- 
body  exclaiming: — “ what  Actof  Parliament 
W'as  ever  more  so?”  None,  I must  confess, 
that  I can  think  of:  but  this  affords  me  no 


-f-  I mean,  in  the  sense  ordinarily  put  upon  the 
Word  published.  It  is  not  sold  at  any  of  the  shops  j 
it  has  no  bookseller’s  ñor  printer’s  ñame ; it  seems 
to  have  been  designed  for  the  perusal,  not  of  the 
world  at  large,  but  only  of  Members  of  Parlia- 
ment, and  of  the  Author’s  prívate  friends. 
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ri‘aso!i  f()r  rí'tractifiir.  The  le^slator,  onc 
woiild  iiiiiet'il  nattirally  tíiip[)OSc‘,  nii;,'ht  (and 
if  lie  iiiiírlií',  \v!iy  íliould  not  lie?}  speak  iiis 
mili  iiieaiiiii^  su  pliiiiily,  tliat  iio  oiie  could 
.‘■peak  ir  plainer;  so  coiicisely,  tliat  no  one 
<í;iild  render  liis  e.xprcssion  more  concise  ; iii 
sucli  a'inelliod,  botli  as  to  iiiatter  and  fomi, 
fliiit  no  one  could  cast  it  into  a better.  He 
niií'ht,  ono  slimild  fhink;  for  what  should 
Iiiiidor  Iiim  ? Is  lie  Hic  less  qiialílied  for  making 
liiniself  nndei  stood  and  l eineinberod  by  being 
a logislator?  If  he  did,  then,  as  he  inight  do, 
oxiiositions  would  bi;  usedess,  and  abridg- 
nients  would  be  iiüj  raoticable.  But  does 

be? considt  tbe  iv.’clve  iininensc  volumes 

üf  Aets  of  Parliainents ; to  whicli  another  is 
in  tile  way  to  add  itself  every  tliree  yeais. 

Let  me  not  all  this  while  be  understood  to 
rofloct  censure  on  a greut  niaster  of  language, 
on  whoin  nolhing  less  than  censure  is  in- 
teiided.  liad  cusíoin  (that  is,  tbe  law  of 
J^arliainent)  left  hiin  at  liberty  to  follovv  the 
dictates  of  liis  own  iiitelligence,  little  or  no- 
thing,  I siippose,  would  haré  been  left  to  any 
one  else  to  add  to  it  on  tbe  score  of  perspi- 
cuity:  if  (supposing  tbe  bilí  and  tbe  preface 
to  come,  as  tbey  purport  to  do,  from  tbe 
same  liand,)  it  be  reasonable  to  judge  wbat 
be  could  llave  done,  from  wbat  be  has  done. 
Un  this  bead  1 have  scarce  an  ideaof  making 
anygreater  improvement  on  bis  draugbt  tban 
what  he  could  have  made,  if  he  bad  pleased, 
and  would,  if  he  bad  tbought  proper.  líe 
thougbt,  I suppose  (if  it  oceurred  to  him  to 
propose  the  subject  to  bis  tboughts,)  that 
oiie  plan  of  reformation  was  enougb  to  pro- 
ceed  upon  at  once.  On  tbe  present  occasion, 
bis  business  was  to  reform  a part  of  tbe  Sys- 
tem of  punishment  adopted  by  our  legislation ; 
not  to  goabout  reforming  tbe  legislative  style. 
He  has  tberefore,  of  course,  conformed  in  a 
great  measure  to  the  style  in  use,  tbougb 
witb  a considerable  defalcation  from  tbe  usual 
complement  of  tautologies  and  redundancies: 
bis  [lublication  being  a draugbt  of  tbe  very 
iiistrinnent  which  it  is  intended  should  pass 
¡tito  an  act. 

Tbe  present  abstract  of  it  having  no  pre- 
tensions  to  be  considered  in  that  ligbt,  I 
have  held  myself  at  liberty  to  aíFord  tbe 
leader  many  of  those  assistances  which  par- 
liamentary  men,  in  all  tlicir  autboritative 
publications,  scein  so  studious  to  reject.  I 
have  tberefore  prefixed  numbers  to  the  sec- 
tions:  I llave  given  tbein  marginal  contents: 
I have  made  frequent  breaks  in  the  letter- 
pross  . 1 llave  numbered,  every  now  and 
then,  tbe  leading  articles,  which,  tbougb  in- 
cluded  togetlicr  in  one  sectioii,  seemed  to 
claiin  each  of  tbem  a sepárate  measure  of 
attention;  and,  by  allotting  to  each  a sepá- 
rate line,  have  (lisplayed  tbem  more  distinctly 
Iban  it  lumped  togetber  in  one  unbroken 
inass  Tbese,  and  otber  sucb  typogiapbical 


assistances,  are  no  more  tban  wbat  it  is  com» 
nion  cnough  for  writers,  on  the  most  ordinary 
subjeets,  to  give  their  readers:  ñor  would 
tbey  be  looked  upon  as  singular,  or  indeed 
worth  nicntioning,  but  witb  respect  to  those 
intricate  and  important  discourses  which 
stand  most  in  need  of  them. 

Another,  and  ratber  more  serious  task,  has 
been  to  break  down  tbe  long  sentences,  into 
which  this  composition  (being  intended  to 
be  passed  into  an  Act  of  Parbament)  could 
not  but  have  been  cast  into  a multitude  of 
sborter  ones  : to  retrencb  the  tautologies 
and  superfluities  with  which  this  composi- 
tion, tbougb  remarkably  scanty  on  this  head 
(being  intended  for  an  Act  of  Parliament,) 
could  not  but  abound.  In  the  course  of 
tbese  operations,  I have  here  and  there  ven- 
tured  to  make  some  little  alteration  in  the 
order  of  tbe  several  matters  contained  in  the 
same  section : but  with  entire  sections  I have 
nowbere  taken  the  like  liberty^ 

This  abstract,  then,  (to  mention  a more 
general  use  that  may  be  made  of  it)  will  of 
itself  be  sufficient  to  prove,  that  a sentence 
of  any  given  lengtb  is  capable  of  being  cast 
into  as  many  sentences,  and,  consequently, 
that  each  sentence  is  capable  of  being  made 
as  sbort  as  there  can  be  occasion  to  desire. 
It  is  tberefore  of  itself  sufficient  to  dive st  the 
long-windedness  of  our  legislative  (one  may 
say  in  general  of  our  legal)  style,  of  tbe  plea 
of  necessity,  tbe  only  one  which  a man  could 
tbink  of  urging  in  its  favour.  Had  this  been 
even  my  prbicipal  object,  I should  of  all 
others  have  wished  for  a bilí  like  this  to 
wcrk  upon,  for  tbe  same  reason  that  gram- 
marians  take  tbe  works  of  Pope,  and  Swift, 
and  Addison,  for  exainples  of  solecisms  in 
grammar.* 

But  to  return.  By  tbe  means  above  men- 
tioned  I will  venture  to  hope,  and  that  with- 
out  any  pretensions  to  make  it  a ground  of 
vanity,  that  this  abstract  may  be  found  to 
rcad  somewbat  more  pleasantly  tban  even 
the  bilí  itself ; and  that  on  this  head  tbe 
leader,  wbo  means  only  to  take  a general 
view  of  the  bilí,  and  wbo  is  not  in  that  line 
of  duíy  or  of  study  which  would  lead  him  to 
weigh  words  and  syllables,  may,  as  far  as  he 
tbinks  be  can  depend  upon  tbe  fidelity  of  this 
copy,  find  it  answer  bis  purpose  as  well  as  the 
original. 

I am  sorry  I cannot  give  equal  satisfaction 
to  bis  curiosity  with  respect  to  tbe  Preface ; 
in  which  the  elegance  of  a style,  which  is  tbe 
Author’s  own,  has  been  at  full  liberty  to  dis- 
play  itself,  unfettered  by  technieal  forms  and 
prejudices.  This  I mustnot  transcribe,  ñor 
can  presume  to  imitate.  The  uncouth  piles 
of  pm  liamentary  composition  have  not  often 
been  graced  witb  such  a frontispiece. 


* See  Bisbop  Lowth’s  Grammar,  paestta. 
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§ II.-V0 

doing  íurtiier  mischief  to  the  community 
during  the  continuance  of  it;  but  not  hi  so 
great  a degree  as  the  confineraent  incident  to 
servitude.  It  has  always  been  easier  for  a 
man  to  return  from  transportation,  than  to 
escape  from  prison. 

5.  It  answered,  indeed,  every  now  and 
then,  the  piirpose  of  reformation : But  by 
what  raeans?  By  raeans  of  the  servitude 
that  was  a part  of  it.  It  answered  this  par- 
póse pretty  well ; but  not  so  well  upon  the 
whole,  under  the  uncertain  and  variable  di- 
rection  of  a private  raaster,  whose  object 
was  bis  own  profit,  as  it  may  be  expected 
to  answer  under  regulations  concerted  by 
the  United  wisdom  of  the  nation,  with  this 
express  view. 

Section  II.  provides  in  general  terms  for 
the  erection  of  houses  for  the  purposes  of 
confinement  and  labour  throughout  England 
and  Wales.  These  houses  are  to  be  entirely 
sepárate  from  all  other  public  habitations, 
whether  destined  for  the  custody  or  pimish- 
ment  of  oífenders,  or  for  the  maintenance  of 
the  honest  poor.  The  legal  appellation  they 
are  directed  to  be  called  by,  is  that  of  Houses 
of  Hard  Labour. 

Observations It  might,  perhaps,  be  as 

well  to  cali  them  Hard-Labour  Houses,  or 
Labour-Houses,  at  once.  This,  or  some  other 
equally  compendious,  is  the  ñame  that  will 
undoubtedly  be  given  them  by  the  people  at 
large;  the  tendency  of  popular  speech  being 
to  save  words  and  shorten  ñames  as  much  as 
possiblc.  Such  a ñame  should  be  analogous 
to  the  ñames  Basp-huys  [Rasping-house,] 
and  Spin-hui/s  [Spinning-house,]  in  use  in 
Holland ; and,  in  short,  to  our  English  word 
Work-liouse.  The  technical  ñame  would  by 
this  means  be  the  same  as  the  popular.  This 
would,  pro  tanto,  save  circumlocution,  and 
guard  against  error  in  law  proceedings.  Where 
departing  from  the  popular  forms  of  spcech 
is  not  necessary,  it  is  always  inconvenient. 
So  much  for  an  object,  which,  perhaps,  may 
be  thought  to  be  hardly  worth  the  words 
that  have  been  spent  upon  it. 

Section  III.  is  designed  to  make  provisión 
for  the  raising  of  the  monies  to  defray  the 
charges  of  purchasing  ground  and  building; 
and  it  prescribes  the  proportions  in  which 
such  monies,  when  raised,  are  to  be  distri- 
buted  among  the  districts  established  in  the 
next  section  for  the  purposes  of  the  act.* 
These  proportions  it  takes  from  the  number 
of  convicta  that  have  been  ordered  for  trans- 
portation, in  each  coiinty,  within  the  compass 
of  a year,  upon  an  average  taken  for  se  ven 
years  last  past.  A blank  is  left  for  the  par- 
ticular fund  out  of  which  the  monies  are  to 
isBue. 

Observations. — The  contribution  by  which 


these  monies  are  to  be  raised,  is  inade,  wo 
see,  not  a local,  but  a generaj  one.  A local 
tax,  however,  is  that  which  seemed  niost 
obviously  to  suggest  itself,  since  the  expen- 
diture  is  local;  but  a general  one  appears  to 
be  much  preferable.  Had  the  tax  been  local, 
it  would  have  been  raised  upon  the  plan  of 
the  county  taxes;  it  would  by  that  means 
have  fallen  exclusively  upon  householders 
bearing  scot  and  lot.  But  the  benefit  of  it, 
be  it  what  it  may,  is  shared  indiscriminately 
among  the  whole  body  of  the  people.  Add 
to  this,  that  the  sums  of  money  requisito  for 
this  purpose  will  probably  be  large.  These, 
were  they  to  be  raised  at  once,  in  the  severa! 
districts,  in  the  manner  of  a county  tax,  would 
be  apt  to  startle  the  inhabitants,  and  preju- 
dice  them  against  the  measure. 

As  to  the  proportion  in  which  the  supplies 
are  to  be  distributed  among  the  several  dis- 
tricts, this  is  taken,  we  see,  from  the  average 
number  of  conviets.  This  was  an  ingeiiious 
way  of  Corning  at  the  extent  it  would  be  re- 
quisite  to  give  to  the  respective  buildings, 
and  the  terms  allotted  would  naturally  lie 
proportioned  to  the  extent.  Rigid  accuracy 
in  this  apportionment,  does  not  seem,  how- 
ever, to  have  been  aimed  at.  According  to 
the  method  taken,  the  allowance  to  the 
smaller  counties  will  be  somewhat  greater 
in  proportion  than  to  thé  larger.  There  are 
a great  many  counties  whose  average  iiumlrer 
is  settled  at  one:  the  computation  does  not 
descend  to  fractions.  This,  if  it  be  an  error, 
is  an  error  on  the  right  side. 

For  two  of  the  towms  that  are  counties  of 
themselves,  no  average  number  of  conviets, 
I observe,  is  stated:  these  are,  Newcastle- 
upon-Tyne  and  Haverfordwest. 

Upon  turning  to  the  table  subjoined  to  the 
bilí,  it  appears,  that  at  Haverfordwest  there 
have  been  no  conviets  at  all  within  the  time 
in  question.  At  Newcastle-upon-Tyne,  the 
average  is  stated  at  five.  The  omission  in 
the  bilí  seems  therefore  to  be  accidental. 

Section  IV.  provides  for  the  payment  and 
application  of  the  monies  mentioned  in  the 
preceding  section.  They  are  directed  to  be 
paid  to  comniittees  of  justices,f  or  their  order, 
and  applied  to  the  building  of  the  houses 
above  mentioned.  The  deficieneies,  if  any, 
in  the  provisión  thus  made,  are  to  be  borne 
afterwards  by  the  districts. 

By  Section  V.,  all  England,  including 
Wales,  is  cast,  for  the  purposes  of  this  act, 
into  districts  of  a new  dimensión,  f This  di- 
visión is  made  commensurate  to  the  división 
into  circuits,  as  well  as  to  that  into  counties. 
A certain  number  of  these  districts  are  in- 
cluded  in  each  circuit;  and  each  district  in- 
cludes  one  or  more  counties.  Towns,  that 


* See  Tablc,  col.  llth,  j).  34. 


+ See  Scct.  VI. 
í See  Tablc,  cois.  2 & 4. 


VIEW  OF  THE  HARP-LAHOlIK  HHjIj. 


riL 

A 

VIEW 

or  THE 

HAED-LABOÜR  BILL. 


This  Bill  has  two  capital  objects : Isí,  To 
provide  a new  establishment  of  Labour- 
houses  all  over  England ; 2díi/,  To  extend 
and  perpetúate  the  establishment  already  set 
on  foot,  for  the  confinement  of  convicts,  to 
labour  upon  rivers.  It  consists  of  sixty-eight 
sections.  The  fifty-two  iirst  are  employed 
upon  the  former  of  the  above  objects : the 
seven  follovving  upon  the  latter : and  the 
remaining  nine  upon  certain  customary  pro- 
visions  of  procedure,  and  a few  other  matters 
that  apply  alike  to  both. 

First  with  regard  to  the  establishment  of 
Houses  of  Hard  Labour.  The  first  tvventy 
aeetions  are  employed  in  making  provisión 
for  the  erection  of  the  buildings,  and  for  the 
appointment  of  the  magistrates  and  other 
officers  to  whom  the  management  of  that 
business  is  committed.  The  remaining  thirty- 
two  sections  are  employed  chiefly  in  pre- 
scribing  the  regimen  to  be  observed  in  them 
when  built. 

So  much  for  the  general  outline  of  this 
regular  and  well  digested  plan.  Let  us  now 
take  a view  of  the  sections  one  by  one. 

The  first  Section,  or  Preamble,  states  the 
general  considerations  which  determinad  the 
author  to  propose  the  establishments  in  ques- 
tion.  Tbese  considerations  are,  the  insuffi- 
ciency  of  transportation  for  the  purposes  of 
example  and  reformation ; the  superior  effi- 
cacy  of  a course  of  confinement  and  hard 
labour  ¡ and  the  unfitness  of  the  present 
houses  of  correction  for  that  purpose. 

Observations — Here  would  naturally  be 
the  occasion  for  a commentator  to  dilate 
more  particularly  than  it  would  have  been  in 
chanicter  for  the  bilí  itself  to  have  done,  upon 
the  inconveniences  of  the  oíd  punishment  of 
transportiition,  which  it  meant  to  supersede, 
and  the  ndvantages  of  the  new  mode  of  pu- 
nishment, which  it  is  the  object  of  it  to 
introduce.  This  I shall  have  occasion  to  do 
at  large  hercal'ter ; stating  in  course  the  ad- 
vantages  and  disadvantages  of  each:  but  a 


slight  and  immethodical  sketch  is  as  mucb  as 
the  present  design  gives  room  for. 

The  punishment  of  transportation,  in  its 
ordinary  consequences,  incíuded  servitude, 
the  punishment  here  proposed  to  be  substi- 
tuted  in  the  room  of  it.  At  aU  events,  it 
incíuded  baiiishment.  These  two  it  compre- 
hended  professedly  and  with  design ; besides 
an  uncertain,  but  at  any  rate  a very  afflictive, 
train  of  preliminary  hardships,  of  which  no 
account  was  taken ; amongst  others,  a grcat 
chance  of  producing  death. 

Takiiig  it  all  together,  it  had  a multitude 
of  bad  propertles' ; and  it  had  no  good  ones, 
but  what  it  derived  from  servitude,  or  which 
are  to  be  found  in  the  latter  punishment  in  a 
superior  degree. 

1.  In  point  of  proportion  it  was  unequal: 
for  a man  who  had  money  might  buy  off  the 
servitude.*  Witb  regard  to  the  banishment, 
it  was  again  unequal ; for  nothing  can  be 
more  unequal  than  the  effect  which  the 
change  of  country  has  upon  men  of  different 
habits,  attachments,  talents,  and  propensi- 
ties.  Some  would  have  been  glad  to  go  by 
choice ; others  would  sooner  die. 

2.  It  was  unexemplary  : what  the  convicts 
suffered,  were  it  much  or  little,  was  unknown 
to  the  people  for  whose  benefit  it  was  de- 
signed.  It  may  be  proved  by  arithmetic, 
that  the  purpose  of  example  is,  of  all  the 
purposes  of  punishment,  the  chief. 

3.  It  was  unp-ugal : it  occasioned  a great 
Waste  of  Uves  in  the  mode,  and  a great  waste 
of  money  in  the  expenses,  of  conveyance. 

4.  It  did  answer  indeed,  in  some  degree, 
the  purpose  of  di&abling  the  qffender  from 

• In  virtue  of  the  Statute  4 Geo,  I.  c.  2,  the 
Court  used  to  contract  with  some  person  to  con- 
vey  the  convict  to  the  place  of  destination  s there- 
upon  the  convict  is  made  over  “ to  the  use  oP* 
the  contractor  and  “ his  assigns,”  who  are  de. 
clared  in  general  terms  to  “ have  a property  or 
interest  in'’  his  “ Service,”  for  the  time  specified 
in  the  sentence. 
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wbere  tó  the  judges  on  their  circuits ; except 
tbat,  in  the  We&h  district,  they  are  to  bp 
certified,  not  to  any  of  the  Welsh  judges, 
but  to  those  of  Chester : in  case  of  their  dis- 
approval,  a second  order  is  to  be  made,  and 
80  toties  quoties : so  also  if  the  spot  pitdied 
upon  be  such  as  cannot  be  purchased  under 
the  powers  given  by  the  act.*  With  regard 
to  the  choice  of  the  spot,  it  gives  some  di- 
rections.  The  committees  are  required  to 
have  regard  to 

1.  The  healthiness  of  the  situation. 

2.  The  facility  of  getting  water. 

3.  The  nearness  to  some  trading  town. 

4.  But  to  avoid  choosing  any  place  withm 
a town,  if  any  other  couvenient  place  can  be 
found. 

5.  To  give  the  preference  to  a place  sur- 
rounded  with  water,  if  in  other  respects 
healthy  and  proper. 

Observations.  — -With  regard  to  the  places 
of  meeting,  it  seems  rather  extraordinary, 
that  in  the  Welsh  district,  a place  so  far  from 
central  as  Chester  should  be  appointed.  This 
obliges  the  whole  body  of  committee  - men 
from  Wales  to  travel  out  of  their  priiicipa- 
lity ; and  a Pembrokeshire  justice,  who  has 
to  traverso  all  North  and  South  Wales,  may 
have,  perhaps,  near  two  hundred  miles  to  go 
before  he  reaches  the  place  of  his  destina- 
tion.  This  inconvenience,  indeed,  is  open, 
in  some  measure,  to  a remedy,  by  the  power 
given  to  the  committees  to  choose  the  place 
of  their  adjournment ; but  at  any  rate,  be 
the  place  ever  so  central,  in  so  large  a dis- 
trict, it  cannot  but  be  very  remóte  from  the 
abodt'r.  of  the  greater  part  of  the  committee- 
men.  Ün  this  account,  more  especiaily  if 
the  Welsh  district  is  to  remaiu  undivided, 
inight  it  not  be  proper  to  allow  to  the  com- 
raittee-men,  at  least  to  such  as  had  to  travel 
out  of  their  own  counties,  a small  siira  (were 
it  no  more  than  ten  shillings  a-day)  to  help 
to  indemnify  them  íbr  their  expenses  ? To 
rnany  a rnagistrate,  who  niight,  in  other  re- 
spects, be  better  qualiñed  for  the  biisiness 
than  a richer  man,  the  expense  (to  say  no- 
thing  of  the  trouble)  of  making  frequent 
journies  to  such  a distance  as  he  might  have 
occasion  to  travel  to,  might  be  an  objection 
sufhcient  to  prevent  his  acceptance  of  the 
office.  There  seems,  at  any  rate,  to  be  much 
inore  reason  for  giving  a salary  to  these  com- 
mittee-men,  than  to  pei  sons  to  be  appointed 
visitors  to  the  labour-houses  since  the  v¡- 
sitors  may  be  taken  from  the  neighbourhood 
of  the  hotise,  and  the  committee-men  must, 
many  of  them,  come  from  a great  distance. 
Suppose  the  allowance  were  to  be  sixpence 
a-mile  (tlie  distance  to  be  ascertained  by  the 
oath  of  the  traveller),  and  a sum  not  exceed- 


ing  ten  shillings  a-day,  so  long  as  the  com- 
mittee continúes  sitting? 

The  directions  respecting  the  choice  of  the 
spot  are  well  imagined,  and  strongly  mark 
the  iudginent  and  attention  of  the  áuthor. 
His  ideas  on  this  matter  seem  to  quadraté 
pretty  exactly  with  “ the  singular  and  well- 
directed  researches”  (as  he  styles  them)  of 
Mr.  Hoivard,  to  whose  merits,  as  a zealous 
and  intelligent  friend  of  human  kind,  it  is 
difficult  for  language  to  do  justice. 

One  direction  is,  that  a preference  be  given 
to  a spot  surrounded  with  water,  if  it  be  in 
other  respects  healthy  and  proper.  Unless 
the  water  be  runniny  water,  it  is  not  very 
likely  to  be  healthy. 

Section  XII.  appoints  a nominal  propne- 
tor,  to  whom  the  ground,  when  purchased, 
is  to  be  conveyed.  This  person  is  to  be  the 
town-clerk,  for  London  ; the  clerk  of  the 
peace,  for  Middlesex  ; the  clerk  of  assize  of 
the  Circuit,  for  the  other  English  districts  ; 
with  a blank  left  for  the  Welsh ; and  for  this 
purpose  the  officers  in  question  are  respec-- 
tively  constituted  bodies  corporate. 

Observations.  — After  such  a provisión, 
might  it  not  be  necessary,  or  would  it  be  su- 
perfluous,  to  provide  that  any  action  might 
be  brought  by  the  committee  in  the  ñame  of 
any  of  the  officers  therein  named,  without 
naming  the  person  who  holds  the  office  ? This 
is  a precaution  taken  in  some  acts.  The  oc- 
casion, if  any,  which  may  make  it  necessary, 
is  that  of  a vacancy  happening  in  any  of  those 
offices,  at  a time  when  it  is  requisite  to  bring 
(suppose)  au  action  of  trespass,  for  any  en- 
croachment  or  other  trespass  committcd  upon 
the  spot  thus  to  be  made  the  property  of  the 
public.  The  trespass  is  committcd  (suppose) 
at  a juncturc  that  does  but  just  admit  of  an 
action ’s  being  brought  in  such  time  as  to  be 
tried  at  the  next  assizes.  The  county  is  oiie 
of  those  in  which  the  assizes  are  hcld  but  once 
a-year.  To  obvíate  this  diíficulty,  if  tliere  be 
one,  why  might  not  the  committee  be  em- 
powered  to  bring  any  such  action  in  their 
own  ñame  ? in  short,  why  might  not  the  com- 
mittee themselvcs  be  the  body  corporate  ? 
This  would  save  circuity  ; since  whatever  is 
done  by  the  officer  above  mentioned,  must  be 
by  their  direction,  and  under  their  controul, 

Section  Xlll.  gives  a proportion  for  deter- 
mining  the  size  of  the  several  houses.  'l’hey 
are  to  be  large  enough  to  eontain  three  times 
the  average  number  of  conidets  in  a year,  it 
being  supposcd  that  each  con  vict  will  continuo 
in  them  three  years  upon  an  average. 

It  likewise  gives  so.me  directions  w¡fh  rc- 
spect  to  the  apartments.  Each  house,  with 
its  appurtcnances,  is  to  contam, 

1.  Lodging-rooms  for  tlie  conviets. 

2.  Storehóuses  and  warehouses. 

3.  An  inlirrnary,  with  ayard  adjoining. 

4.  Several  eells  or  dunge  xu. 


* See  Sccb  XVII.  & XX. 
•j-  Sce  Scct  XXH. 
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nrc  counfic*»  of  thcmselveS.  are  put  upon  a 
footine,  iii  lilis  respect.  witli  counties  at  largo. 
Lomlon  and  Middlosex  f'oriii  eiioh  a district 
by  itsolf.  The  wholc  principality  of  VVales, 
(ogotlier  with  Cheshire  aiul  Chostcr,  are  in- 
cliidod  iii  one  district.  Tlie  whole  nuinber 
of  districts  is  nineteen.  The  reasun  it  gives 
for  this  jiinctioii  of  tlie  coiinties  is,  tbat  it 
will  servo  to  losseii  tbe  expense. 

OlisiTfiitions Tlie  eircuit  divisions,  it 

seems,  «ore  thoiight  too  largo;  tho  eounty 
divisions  too  siaall;  besides  tliat  tho  lattor 
aro  linoqiial.  This  is  tbe  case  moro  parti- 
oiilarly  witli  tbe  towns  tbat  aro  coiinties  oí 
tlioinsolves,  in  coinparison  witli  some  of  tbe 
largor  sliires.  Tbo  use  ot  making  tbe  dis- 
triéts  less  tban  tlie  oireuits,  and  at  the  saino 
time  largor  tbuii  the  coiinties,  is  tbe  adjiisting 
tlie  buildiiigs  to  a eonvenicnt  size.  An  esta- 
blisbment  for  tbe  reeeplion  of  a large  immber 
of  pcrsoiis  may  be  condiieted,  as  the  preaiii- 
bulav  part  intimatcs,  at  a proportioiiably  less 
expense,  tban  aii  ostablisbment  íor  the  reeep- 
tion  of  a small  niimher.  The  usos  of  making 
tbem  less  than  the  oireuits,  are  two:  — l.<r, 
Tbe  lessening  tho  expenses  of  eoiiveyiiig  the 
conviets  from  the  place  of  trial  to  the  place 
of  inmishment  ¡ The  lessening  the 

troublo  and  expense  of  the  justicos,  Avho  are 
to  travel  out  of  their  own  coiinties,  to  the 
town  wberc  they  are  to  meet  to  can  y the 
aet  into  exociition.  It  is  doubtless  on  the 
former  principie,  that  we  are  to  account  for 
the  comprising  tbe  twelve  Welsb  coiinties, 
togetlier  witli  Cheshire  and  tbo  cityof  Ches- 
ter,  in  one  district;  for  iii  this  district,  cx- 
tonsi ve  as  it  is,  tbe  average  miinber  of  conviets 
has  heen  found  to  be  less  than  in  any  other. 
ün  the  two  lattor  principies,  it  may  seein 
rathor  iiiconveiiient  that  this  district  sbould 
be  so  large.  It  is  to  be  hoped,  oii  this  ae- 
coiint,  tbat  tbo  situation  cbosen  for  the  hi- 
hinir-house  for  this  district  will  be  as  central 
as  is  consisteiit  in  other  respeets  with  con- 
venience. 

Section  VI.  ostablishes  the  committees  of 
jnstices,  who  are  to  be  appoiiited  by  the  ge- 
neral sessions  of  tbeir  respective  coiinties,  to 
meet  togetlier  for  tbe  purposes  of  cairying 
tliis  aet  into  exoeution  at  a particular  place 
within  eacb  of  tbe  distriets,  witbiu  which 
tbeir  respective  coiinties  are  incliidod  :*  and 
it  settlos  tbe  proportion  wbieh  the  number 
of  committee-meii  in  oach  eounty  is  to  bear 
to  tbo  number  of  committee-men  in  every 
other.  Thesc  committees  are  ompowered  to 
appoint  statod  meetings  (giving  ten  days 
notiee)  and  to  make  adjournmeiits.  Tbe 
eommittee-men  are  to  be  appoiiited  at  the 
next  general  sessions  after  the  passing  of 
this  aet. 

Obsacalioits — Tlie  powerof  sending  jus- 
• Sec  Tablc,  cois.  5 & 3. 


tices  as  committee-nien  is  given,  we  may 
observe,  to  all  the  coiinties  at  large,  in  va 
rious  proportions,  from  one  to  tive inclusive, 
likewise  to  all  the  town-counties  excopt 

throe Bcrwiok,  Choster,  and  Haverford- 

west.  Whether  these  omissions  are  accidental 
or  designed,  is  more  tban  I can  take  upon  me 
to  conjeeture. 

Section  VIL  pro  vides  against  any  failure 
iii  the  sessions  to  appoint  committee-men,  or 
in  tbe  committee-men  to  take.  upon  them 
their  ónice.  If  at  the  ne.xt  general  sessions 
after  the  passing  of  tho  act,  no  committee-men 
shoiild  be  apjxiintod,  or  not  enough,  or  if  any 
should  rofuse,  power  is  given  to  the  cusios 
rotular  uní  to  supply  the  deticieney  within  three 
months. 

Ohservations This  provisión  seems  to 

proceed  on  the  supposition,  that  in  sonie 
places  tbe  measure  of  the  bilí  may  pro  ve  un- 
popular  among  the  country  magistrates.  By 
way  of  a spur  to  them,  this  power  is  there- 
fore  given  to  the  cusios  rotuhrum ; but  may 
it  not  be  possible,  especially  in  some  of  the 
remóte  coiinties  (suppose  theWelsh  coiinties) 
tbat  even  the  cusios  rotulorum  may  be  tinc- 
tured  with  the  local  prejudices?  It  should 
seem  there  could  be  no  haiin,  rather  than 
tliere  should  be  a gap  in  the  execution  of  the 
act,  in  substituting  the  Lord  Chancellor  to 
tile  cusios  rotulorum,  in  the  same  maiiner  as 
he  is  substituted  to  the  sessions. 

Section  VIII.  gives  the  sessions  the  power 
of  changing  tlieir  committee-men  from  year  to 
year : also  of  supplying  vacancies  at  any  time 
when  they  may  happen. 

Observations.  — For  conformity’s  sake, 
might  not  this  latter  power,  in  default  of 
the  sessions,  he  given  to  the  cusios  rotulo- 
rum ■?  and,  (if  such  an  iiddition  were  to  be 
adopted)  in  his  default,  to  the  Lord  Chan- 
cellor ? 

Section  IX.  requires  the  committees  to 
appoint  each  a clerk  and  trcasiirer,  with  such 
salaries  as  they  shall  think  rcasonable,  re- 
mo veable  at  pleasurc  : the  treasurer  to  give 
seeurity  in  proportion  to  the  sum  likely  to 
come  into  his  hunds.f 

Section  X.  appropriates  the  monies  to  be 
received  by  the  committees,  or  their  treu- 
surer,  to  the  uses  of  the  act. 

Section  XI.  appoints  the  place  and  time 
of  tbe  first  meeting  of  the  several  commit- 
tees empowering  them  (after  choosing  their 
chairman,  clerks,  and  treasurer)  to  adjourn 
to  any  other  time  and  place  «dthin  the  saíne 
district.  It  then  direets  them,  at  this  or  any 
subsequent  meeting,  to  make  cholee  of  a 
piece  or  pieces  of  ground  to  build  on,  one  or 
more  for  each  district.  The  orders  for  this 
purpose  are  to  he  certified  in  London  and 
Middlesex  to  tbe  King’s  Bench,  and  else- 


•j-  Sce  Table,  col.  8. 


J Ibid.  col.  3. 
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anotheraccount,  however,  the  lodging-rooms 
are  not  quite  so  answerable  to  the  design,  as 
a place  on  purpose,  since  something  of  the 
effect  depends  upon  the  strangeness  of  the 
place;  and  upon  its  being  known  to  be  ap- 
propriated  to  a penal  purpose. 

After  all,  it  does  not  seem  advisable  to 
rest  the  whple  of  the  punishraent  altogether 
upon  the  ground  of  terror,  since  terror  is  ob- 
literated  by  familiarity.  To  make  up  a Uni- 
term complement  of  punishraent,  it  is  found 
lecessary  to  have  recourse  to  other  circiim- 
stances  of  distress ; siich  as  the  hard  diet  ap- 
pointed by  this bilí.  This  consideration  makes 
it  the  less  necessary  to  be  at  any  inconvenient 
expense  in  screwing  the  sentiinent  of  terror 
up  to  the  highest  pitch. 

Section  XIV.  direets,  that  assoon  as  a spot 
of  ground  shall  have  been  purchased,  adver- 
tiseinents  shall  be  inserted  by  the  committees 
in  the  local  newspapers,  for  builders  to  give 
in  plans,  with  proposals  and  estimates  : that 
a plan,  when  agreed  upon  by  the  committee, 
shall  be  presented  to  the  judges  as  before  ;* 
and  that,  after  their  approbation,  sigiiified  in 
writing,  the  committee  may  contract  with  the 
architect,  and  superintend  the  execiition. 

Sections  XV.  XVI.  XVII.  XVIII.  and 
XIX.  are  taken  up  with  a set  of  regiilations, 
which,  though  very  necessary,  are  collateral 
to  the  main  purposes  of  the  act,  being  em- 
ployed  in  giving  the  usual  system  of  powers 
requisito  to  eíFectuate  parchases  to  be  made 
for  public  purposes.  With  regard  to  these,  it 
will  be  siifficient  to  give  a very  general  sketch 
of  the  contents. 

Section  XV.  removes  the  disabilities  that 
proprietors  of  certain  descriptions  lie  under 
to  alien. 

Section  XVI.  provides  for  the  distribution 
of  the  purchase-money  among  the  parties  in- 
terested. 

Section  XVII.  prescribes  the  usual  course 
for  bringing  unwilling  proprietors  to  com- 
pliance. 

Section  XVIII.  gives  the  u.sual  powers  for 
settling  disputes  concerning  the  valué  of  the 
spot,  by  the  verdict  of  a j ury. 

Observations In  settling  the  fine  to  be 

imposedon  witncsses  in  case  of  cpntumacy,  it 
limits  it,  on  the  side  of  diminution,  lO  twcnty 
shdlings,  and  on  the  side  of  increase  to  ten 
pounds.  This  provisión  seems  hable  to  an 
inconvenience  to  which  fines  imposed  by 
statute  are  very  apt  to  be  hable,  that  of  the 
punishment's  proving,  in  inany  instances,  less 
than  equivalent  to  the  profit  of  the  offence.  A 
witness,  we  shall  say,  knosvs  of  a circum- 
stance,  not  notorious  in  its  naturc,  that  tends 
to  diminish  the  valué  of  the  land  : or,  let  the 
drcumstance  be  notorious,  one  witness  alone 
U summoned,  his  design  of  failing  not  being 


suspected.  The  valué  in  question  being  the 
valué  of  the  fee-simple,  it  will  be  somewhat 
extraordinary,  if  the  difference  made  by  such 
a drcumstance  be  not  more  than  ten  pounds. 
In  such  case,  theowner,  indemnifying  the  wit- 
ness, is  sure  of  gaining  more  than  ten  pounds, 
with  only  a chance  of  losing  a sum  betwcen 
ten  pounds  and  twenty  shillings.  A case 
might  be  figured,  though  not  so  natural  an 
one,  in  which  either  the  witness  or  one  of  tlie 
parties  might  have  an  induceinent  to  suppress 
a circumstance  that  tended  to  increase  the 
valué  of  the  lands. 

On  the  other  side,  the  danger  is  greater  but 
the  inconvenience  less.  The  public  does  not 
suíFer  so  much  by  acharge  atrecting  the  public 
purse,  as  an  individual  by  a loss  aífecting  liis 
purse  to  the  same  amount. 

Would  there  be  any  improper  hardship  in 
obliging  the  party  in  this  case  (as  he  is  in  so 
many  more  cases  of  gi’cater  inconvenience  to 
him)  to  be  examined  upon  oath  ? 

If  proper  evidence  cannot  be  got  at  one 
time,  it  ought  to  l5e  got  at  another.  The  trial, 
therefore,  should  he  adjourried  ; or  rather,  to 
prevent  private  applications  to  the  jiirymcn, 
a new  trial  should  be  appointcd.  Power 
should  be  given  in  such  case  to  compcl  the 
appearance  of  the  contumacious  witness  by 
arrest ; and  if  at  last  he  appears  and  is  exa- 
mined, the  natural  punishment  for  his  ofTcnce 
would  be  the  being  subjected  to  the  costs  of 
the  preceding  trial ; since,  if  any  part  of  the 
(íharge  were  not  borne  by  him  by  \vhose  de- 
linquency  it  was  occasioned,  it  must  fall  upon 
soniebody  who  was  innocent.  This  punish- 
ment, however,  ought  to  be  open  to  niitiga- 
tion  in  consideration  of  his  circumstanccs ; 
since  a charge  to  this  amount,  though  it  might 
be  a trifle  to  one  man,  might  be  ruin  to  an- 
other. 

In  order,  however,  to  ground  a warrant  for 
the  apprehension  of  a witness  who,  on  a for- 
rner  trial,  had  made  default,  an  avermentupoii 
oath  should  be  exacted  from  the  iiarty  on 
whose  behalf  the  warrant  is  applied  for,  that 
in  his  belief  the  person  whose  testimony  is 
required  is  a material  witness. 

In  justice  to  the  author.  i*^  may  be  proper, 
in  this  place,  to  observe,  that  the  deíicicncics, 
if  such  they  should  be  thought,  which  the 
above  proposals  are  calculated  to  supply,  are 
not  chargeable  upon  tliis  bilí  any  more  than 
they  are  upon  all  the  acts  in  the  statute-book 
that  have  correspondent  passages. 

Section  XIX.  provides,  as  is  usual,  that 
the  costs  of  such  a trial  shall  await  the  ver- 
dict. 

Section  XX.  makes  a saving  for  dwelhng- 
houses  and  pleasure-grounds.t 

+ It  wculd  sa^•e  paper  were  the  six  last  sections 
generalized  by  an  act  on  purpose,  The  same 
uiing  may  be  observed  respecting  a strin|;  of 
provisions  at  the  end  of  the  bilí. 


• See  Sect.  XI. 
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5.  A chapeL 

6.  A burying-ground. 

7.  Apartments  for  the  officers. 

Observations. — To  the  above  accommoda- 

tioiis,  it  might,  perhaps,  be  not  araiss  to  add 
agarden,  to  supply  tbc  house  with  vegetables. 
The  laborious  part  of  the  work  might  be  done 
by  the  prisoners  themselvcs,  who  might  be 
einployed  in  it,  either  some  few  of  them  for 
a constancy,  or  all  of  them  occasionally.  ín 
the  hitter  case,  the  privilege  of  being  thus 
employed  might  constitute  an  iiidulgeiice  to 
be  givcn  in  the  way  ot  reward,  as  it  woiild 
be  an  agreeable  rélief  froin  their  ordinary 
domcstic  labour.*  It  seems  probable,  that  a 
part  of  the  labour  might  be  more  economi- 
cally  employed  in  this  way,  than  upon  the 
ordinary  biisiness  oí  the  honse ; even  thoiigh 
the  prime  cost  of  a wall  to  inclose  the  garden 
were  taken  into  the  account. 

With  regará  to  the  “ cells  or  dungeons,” 
as  they  are  called,  there  are  some  caiitions 
tliat  seein  highly  necessary  to  be  observed. 
That,  for  the  punishment  of  the  refractory, 
there  should,  in  every  such  house,  be  some 
places  of  confinement,  under  the  ñame  of 
dungeons,  seems  perfectly  expedient:  at  the 
same  time  that  it  is  altogether  inexpedient 
there  should  anywhere  be  any  place  that 
should  partake  in  all  respeets  of  the  nature 
of  those  pestiferous  abodes. 

Tile  purposes  for  which  dungeons  seem  in 
general  to  ha  ve  been  calculated  (I  mean  such 
purposes  as  are  justifiable.)  are  two:  safe 
custody,  and  terror.  The  first  must,  in  all 
cases,  and  the  second  may,  in  inany  cases,  be 
desirable.  But  in  aiming  at  these  two  pur- 
poses, another  highly  inischievoiis  eífect  has 
unintentionally  been  produced ; the  exclusión 
of  fresh  air,  and,  as  one  consequence  of  it, 
the  exposure  of  the  room  to  perpetual  damps. 
These  apartments  have  been  coutrived  un- 
der ground ; henee  there  have  been  no  late- 
ral outlcts,  but  the  entrance  has  been  at  top 
through  a trap-door.  By  this  means  the  air 
has  reniained  alinost  continually  imchanged; 
neing  breathed  over  and  over  again,  it  has 
soon  become  highly  unfit  for  respiration,  and 
having  in  a short  time  dissolved  as  much  of 
the  dainp  as  it  could  take  up,  the  remainder 
has  continued  floating  without  any  thing  to 
carry  it  oíF.  The  pernicious  consequences  of 
such  a stagnation,  in  generating  the  most 
fatal  and  pestilential  diseases,  have  been  in- 
ferred  frora  tlieory,f  and  have  been  but  too 
fully  verified  by  expcrience  and  observation.^' 


• Mr.  Campbell,  superinteudentof  the  Thames 
convicts,  employs  a part  of  the  ground  he  lias 
the  management  of,  in  raising  vegetables  for 
their  use. 


t See,  with  respect  to  the  effeets  of  air  tainted 
with  respiration,  Priestly  on  Air,  vols.  1 & 2. 
Witli  respect  to  damps,  Fordyce’s  Elements 

í &ee  Hüward  oii  Prisons,  passim. 


The  büsiness  is,  then,  to  make  the  necessary 
provisions  for  the  purposes  of  safe  custody 
and  terror,  without  excluding  the  fresh  air. 
To  efléct  the  first  of  these  purpose»,  other 
means  in  abundance  are  afforded  upon  the 
face  of  the  bilí,  as  it  stands  at  present  (and 
if  these  be  not  sufficient,  more  might  be  af- 
forded) by  the  structure  and  regimen  of  the 
prison.  Some  expedieiits  relative  to  this  de- 
sign  will  be  suggested  in  the  course  of  these 
observations. 

With  regará  to  terror,  the  chief  circum- 
atance  by  which  a dungeon  is  calculated  to 
aiiswer  this  purpose,  is  the  exclusión  of  day- 
light.  In  a dungeon,  this  eflfect  is  produced 
by  a constant  and  unalterahle  cause  — the 
subterraneous  situation  of  the  place:  but  the 
same  eífect  may  be  produced  more  commo- 
(liously,  by  means  which  might  be  applied  or 
not,  according  as  they  are  wanted,  and  that 
without  excluding  the  fresh  air.  The  means  ■ 
l am  speaking  of  are  very  simple : Air  tra- 
vels  in  all  directions ; light  only  in  right  liiies. 
The  light,  therefore,  may  be  excluded  witli- 
out  the  air,  by  adapting  to  the  windou’  a 
black  scuttle  inflected  to  a right  angle.  If 
the  door  be  made  on  the  side  opposite  to  the 
window,  there  will  be  as  much  draugbt  as  if 
the  window  opened  directly  into  the  air  with- 
out the  scuttle.  Light  might  also  be  pre- 
vented  froín  'coming  in  at  the  door,  by  a re- 
tiirn  made  to  it  in  tlie  same  manner.  By  these 
means  the  prisoner’s  ordinary  apartment,  or 
any  other  apartment,  may  be  made  as  glooniy 
as  can  be  desired  without  being  iinhealtlifiil. 

I do  not  deny  but  that  the  terrors  of  a 
dungeon  may  depend  in  some  degree  npmi 
the  circumstance  of  its  being  under  ground. 
In  tile  iinaginatioiis  of  the  bulk  of  ineii,  the 
circumstance  of  descent  towards  the  centre 
of  the  eartb  is  strongly  connected  with  tlie 
idea  of  the  scene  of  punishment  in  a future 
life.  They  depend,  in  some  measure,  like- 
wisé,  upon  the  circumstance  of  stillness ; and 
the  stillness  may,  at  the  same  distanee  from 
a sounding  body,  be  made  more  perfect  in  a 
dungeon  than  in  an  ordinary  room : the  lui- 
interrupted  continuity  of  tlie  vvalls,  at  the 
same  time  that  it  exeludes  fresh  air  and  day- 
light,  serving  also  to  exelude  sound.  But  I 
cannot  look  upon  the  first  of  these  circum- 
stances  of  terror  as  being  of  that  importance, 
as  to  warrant  the  payifig  so  dearly  for  it  as 
must  be  paid  by  the  exclusión  of  wholesome 
air,  which  is  so  apt  to  change  a punishment, 
meant  to  be  slight  and  temporary,  into  a ca- 
pital ono.  As  to  the  purpose  of  stillness,  it 
might  be  answered  in  a nearly  equal  degree, 
by  biiilding  cells  (which,  at  any  rate,  should 
be  called  dungeons)  at  a distanee  from  the 
house.  If  the  utmost  degree  of  stillness  were 
thoiight  not  to  he  absolutely  necessai'y  to  be 
insisted  on,  a inan’s  own  lodging-roora  might 
at  any  time,  by  the  contrivance  above  men- 
tioned,  be  fitted  up  for  the  purpose.  On 
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their  own  labour.  This  profit  should  be  tlie 
groas  profit,  because  that  depends  upon  them- 
selves{  not  tbe  clear  profit,  because  that  de- 
pends upon  tbe  economy  of  tbe  governor. 
Such  a provisión  would  have  a double  good 
effect  — on  tbe  welfare  of  tbe  public  at  large, ' 
in  máking  their  labour  more  productive.  and 
on  their  own  happiness,  by  making  them  take 
a pleasure  in  their  business. 

It  18  to  be  observed,  however,  that  this 
regulation  can  have  effect  only  in  tbe  case 
where  tbe  produce  of  the  labour  of  one  man 
can  be  distinguished  from  that  of  the  labour 
of  another.  From  a passage  in  section  27th, 
it  looks  ,as  if  the  notion  of  the  author  were, 
that  it  could  be  done  in  all  kinds  of  manu- 
factures. But  this,  I fear,  is  hardly  the  case. 

- If  not,  would  it  or  would  it  not  be  worth 
while  to  restrict  the  employinent  of  the  con- 
victs  to  such  manufactures  in  which  it  could 
be  done  ? Where  it  cannot,  tbe  profit  that 
eacb  man  can  reap  from  his  own  labour  will 
be  lessened  in  proportion  as  the  number  of 
bis  comrades  is  inci’eased.  To  illustrate  this, 

Bv  the  By  the 


Let  the  valué  of  the  gross  pro- 
duce of  each  man’s  labour 

Day. 

Week. 

be,  upon  an  average,  . . 

Let  the  profit  allowed  him  be 

U. 

3s. 

one-sixth 

If  he  has  five  comrades,  whose 
work  is  blended  indistin- 

\d. 

6d. 

guishably  with  his  own,  so 
that  there  are  six  persons  in 
all  to  share  the  profit  of  his 
labour,  his  share  will  be  but 
one-sixth  of  that  one-sixth, 
that  is,  . . ^ of  la.  le?. 

He  shares,  it  is  true,  in  the  profit  upon  their 
labour  ; but  over  this  he  has  not  that  com- 
mand  that  he  has  over  his  own.  He  knows, 
tlierefore,  that  he  cannot  depeiid  upon  it : if 
he  could  depend  upon  it,  it  would  not  be 
worth  bis  while  to  exert  his  own. 

A question  that  oceurs  here  is,  in  what 
manner  shall  the  workmen  be  let  in  to  par- 
ticipate  of  the  profits  ? Shall  he  be  enjoined 
a certain  task  without  profit,  and  then  be  al- 
io wed  the  whole  profit  upon  the  overplus? 
or,  shall  he  be  enjoined  a lesstask,  and  then 
be  allowed  a share  only  in  the  profit  upon 
the  overplus  ? or,  shall  he  be  allowed  a share, 
but  of  course  a less  share,  upon  every  part  of 
the  produce  of  his  labour,  be  it  less  or  more  ? 
All  these  three  expedients  appear  to  be  prac- 
tised  in  different  foreign  work-houses : the 
llrst  (or  possibly  the  sccond)  in  the  great 
house  of  correction  at  Ghent  ;*  the  second, 
in  the  house  of  correction  at  Delft  in  Hol- 
land  ;f  the  third,  in  the  first  great  house  of 
correction  in  Hamburgh.t  The  first,  how- 

• Sce  Howanl,  143.  -f*  Ib.  132.  * Ib.  116. 


ever,  is  liable  to  this  objection  : if  the  task 
be  such,  as  any  man  of  the  least  degree  of 
adroitness  can  perform,  it  must,  to  some  of 
the  most  adroit,  be  a very  slight  one : to  such 
persons  the  reward  will  be  a very  lavish  one ; 
more,  certainly,  than  is  Jiecessary,  perhaps 
more  than  is  expedient.  If  it  be  such  as 
requiresmore  natural  adroitness  than  falls  to 
the  share  of  every  body,  some  will  be  alto- 
gether  exduded  from  the  reward.  The  se- 
cond expedient,  too,  will,  in  a greater  or  less 
degree,  be  liable  to  the  one  or  the  other  of 
these  objections.  The  third  is  frec  from 
both  : this,  therefore,  seems  to  be  the  pre- 
ferable  one  of  the  three. 

As  to  the  making  the  emoluments  of  the 
governor  bear  a constant  proportion  to  the 
quantity  of  labour,  tlie  best  way  seems  to  be, 
to  give  him  so  much  peí-  cent,  upon  the  pro- 
duce of  it,  at  the  same  time  insuring  it  not 
to  fall  short  of  such  or  such  a sum  ; suppose 
one  hundred  pounds  a-year.  The  sum  it  is 
thus  insured  at  must,  on  the  one  hand,  be 
as  much  as  is  requisite  to  induce  a competent 
person  to  undertake  the  charge  : on  the  other 
hand,  it  must  not  be  so  much  as  appears  likely 
to  come  near  the  probable  profit  tliat  might 
be  made  from  the  percentage  upon  the  pro- 
duce of  the  labour.  If  this  profit  were  to  be 
less  than  the  salary  allowed  in  lien  of  it,  or 
indeed,  if  it  were  but  little  more,  it  would 
not  make  it  worth  his  while  to  bestow  the 
tronble  it  might  take  him  to  improve  that 
fund  to  the  best  advantage. 

Seetion  XXIV.  gives  power  to  the  com- 
mittees  to  “ increase,  diminish,  discontinué, 
or  vary  the  number  of  oíficers,”  with  the  ap- 
probation  of  the  judges  as  before;  “ except 
by  taking  away  or  discontinuing  the  offices  of 

“ 1.  Visitor. 

“ 2.  Governor. 

“ 3.  (/haplain. 

“ 4.  Surgeon  or  Apothccary.” 

Ohservations. — Possibly  the  meaning  migbt 
have  been  more  clearly  expresséd  by  giviiig 
the  power  to  suppressany  of  the  oíficers  men- 
tioned  in  section  22d,  (except  as  herein  is 
excepted)  or  crcate  any  new  ones,  or  alter 
the  number  of  oíficers  in  cach  office.  Thus 
ampie,  at  least,  I take  the  powers  to  have 
been,  that  were  meant  to  be  conferred. 

Section  XXV.  establishes  the  economical 
powers  of  the  govefnor. 

1 . It  constitutes  him  a body  corporate. 

2.  It  empowers  him  to  contract  for  the 
árdeles  wanted  in  the  house  : to  wit, 

. 1.  For  clothing,  diet,  and  otlier  ncces- 

saries,  for  the  use  of  the  conviets.- 

2.  For  implements  and  materials  of  any 

manufacture  they  may  be  employed  in. 

3.  It  empowers  him  to  carry  on  such  ma- 
nufacture, and  to  sell  the  produce. 

4.  It  empowers  him  to  draw  on  the  trea- 
surers  of  the  several  counties  included  withhi 
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s,  «.nceming  ti.  grmmd-plot  «d 

ti.  bulllngs.  N.xt  .ym.  ■'■'  I’™™  ™»  c" Xr.  eondp..  (onwliáide 

,.l.livc  10  'he  "í».»  S°ó  riíiB  s.=-  •o.-'»  his  iiterest  lie)  mil  qoidrete  witl  li, 

thesc  occupy  the  t^e  dutv,  or  vainly  regrets  that  it  will  not  so. 

tions,  all  but  six,  frotri  t object  in  view  in  it,  we  see,  is  partly 

tbirty^ifth  inclusive  and  partly  that  sSch  í 

posai  of  conyicts,  pievio  drawn  from  the  labour  of  the  con, 

iníxnt.  nf  their  Dumshment.  ¡)  uut  uc  * ; * . 


XXl“p¡Ss,  that  when  the  victs  as  inay  altpgether.  or  atW  inpart,- 
houscs  á?é  rcídy  or  nearly  so,  the  con.mittees  compénsate  the  expense  of  the  estabhshment ; 
houscs  ° , y.  ’ J esta,  and  that  the  moráis  of  the  convicts  may  be 

S TSatls  in'’the  cases  not  provided  improved  by  a habit  of  steady  and  well-di- 
for  Í,y  thé  bilí:  ^nth  power  at  any  time  to  rected  iiidustry.  The  means  by  which  it 
make^additioiis  and  alterations : every  regula-  aims  at  the  attainment  ofthis  object,  are  the 
tion  to  be  approved  of  by  the  judges  afore  giving  to  the  person  Nvho  has  the  goveinment 
itioned  ‘ ' of  the  conyicts,  an  interest  in  causing  the 

XXII.  enunierates  the  different  labour  to  be  thus  applied.  Ihis,  as  far  as 


mentioned. 

Section  XXII.  enunierates  the  difrerent 
classes  of  oíTicers  to  be  appointcd  for  each 
labour-liouse  : empowers  the  cominittees  to 
niakc  remováis  ¡iiuTsupply  vacaiieies,  and  to 
exact  security  for  the  due  execution  of  the 
respective  o dices. 

These  ollficers  are  to  be, 

1.  T\vo  visilors. 

2.  One  governor. 

y.  One  chaplaiii. 

4.  One  surgeon  or  apotliecary. 

5.  One  storekeeper. 

6.  One  task-master. 

7.  One  gaoler. 

8.  “ Such  under-keepers,  and  other 
officers  as  the  comiuittee  shull  judge 
nccessary.” 

Section  XXIII.  respects  the  salary  of  the 
güveniors ; it  directs  that  this  salary  shull  be 
so  ordered  by  the  eoinmittee  as  to  “ bear  a 
constant  proportion  to  the  quantity  of  labour 
pei  Fomieil  in  each  house  and  arise  chietiy, 
or,  if  possible,  totally  from  tliat  source : and 
tbis  to  Üie  end  that  “ it  may  beconie  the 
inlercaf.  as  well  as  the  dutij  of  each  governor 
to  seo  that  all  persons  under  bis  custody  be 
regiilarly  and  proñtably  employed.” 

OhservaUoHs.  — The  principie  hcre  laid 
down  as  the  gromul  of  the  above  provisión 
is  an  exceüent  lessoii  to  legislators,  and  is  of 
more  ii.sein  that  view,  tlian,  from  its  seeming 
oliviousness  when  aimounced,  it  might  at  fírst 
apnear  to  be.  It  is  owing  to  the  neglect  of 
it,  that  we  hear  such  frequeiit  complaints  of 
the  iiiexecution  of  the  laws  — a inisfortuue 
ordinarily  charged  to  the  account  of  iudivú- 
duals,  but  which  ought  in  flict  to  be  charged 
upoii  the  laws  theinselves.  The  direction 
hoi  (!  giveii  is  a happy  application  of  that  iirin- 

.<11. tj.  1.  • 1 I.»  . - * 


it  goes,  is  excellent,  but  perhaps  there  are 
means  by  which  the  power  applied  to  pro- 
duce labour  might  receive  a still  further  in- 
crease. This  power  can  opérate  no  farther 
than  as  it  comes  borne  to  the  persons  whose 
labour  is  in  question.  These  persons  are  the 
conviets.  Giving  the  governor  an  cmolar 
ment  in  proportion  to  the  labour  they  exert, 
it  is  expected,  will  cause  them  to  exert  more 
labour  than  they  would  otherwise  : why  ? 
because  the  governor  will  employ  such  means 
as  ke  has  in  bis  hands  to  induce  them  to  exert 
it.  These  means  must  be  either 
or  reward,  these  being  the  ouly  certain.  iii- 
ducemeiits  by  which  oiie  m.an  can  influence 
the  conduct  of  another.  Of  these  two  iu- 
ducenients,  punishment  is  the  most  obvious, 
and  at  first  view,  the  least  costly  to  him  wha 
is  to  apply  them.  Taken  singly,  however, 
it  is  not  always  the  most  cíficacious,  ñor  in 
the  end  the  most  economical.  The  quantity 
of  work  done  will  depeiid  upon  the  ability  of  • 
the  workraen ; the  quantity  of  work  which 
a task-master  can  exact  by  dint  of  punish- 
ment, will  depend  upon  the  upparent  ability 
of  the  workmeu.  Now,  if  the  upparent 
ability  of  the  workmen  vvere  always  equal  tO 
the  real,  punishment  alone  might  be  suffiw' 
cient  to  cxtract  from  him  all  tíre  labour  he  ‘ 
can  exert.  But  this  is  not  the  case  : a man  ' 
can  always  suppress,  without  possibility  of  ■ 
detection,  a great  part  of  the  ability  he  acd  ¡ 
tualli)  possesses,  and  stifle  in  embryo  all  thír  ;i 
further  stock  of  ability  he  might  have  po^ 
sessed  in  future.  To  extract,  therefore,  ají  . 
the  labour  that  can  be  got  from  him,  it  fe 
necessary  to  apply  reward  in  aid  of  pqniaK»’  > 
ment ; and  not  only  to  punish  him  for  falliog  ' 


of  hiiu  wlios  • cmúlüpt  ; Jnterest  to  seníráeJií,  asthe  mpst  híimane,  approves  ftP 

question,  with  self  to  reasun  as  the  most  usefu  . 


Ins  (lucy,  i, re  what  every  law  has  to  depend 
011  tur  US  execution.  A legislator,  who  knows 
his  biisiiiess,  never  thinks  it  íinished  while 
any  fcusible  oxpedient  rernains  untried,  that 


self  to  reason  as  the  most  useful. 

It  seoras,  therefore,  as  if  it  might  bei 
nsetul  supplement  to  the  ahove  provisioa,í 
the  conviets  theinselves  were  to  be  allovÉ 
some  proíit,  in  proportion  ty  the  produea- 
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and  perh^B  convicted,  may  he,  or  may  he 
not  then  afterwards  be  dismissed  ? 

As  to  the  quantum  of  punishment  allowed 
to  be  inflicted  upon  indictment,  this  may, 
perhaps,  be  liable,  though  in  a much  inferior 
degree,  to  the  objection  against  a correspon- 
dent  provisión  stated  in  section  18. 

With  respect  to  the  jurisdiction  within 
which  the  indictment  is'to  be  preferred,  may 
there  not  be  some  danger  in  confining  it  to 
the  sessions  of  the  peace  for  the  very  place 
within  which  the  house  is  situated?  Sup- 
pose  the  delinquent  to  be  a governor,  and 
the  house  to  be  situated  in  a small  town, 
such  as  Warwick  or  Wells:*  the  house  at 
Warwick  is  calculated  for  118  convicts ; that 
at  Wells  Jbr  126.  The  contracta  for  the 
maintenance  of  the  house  are  all  to  be  made 
by  the  governor:  might  not  this  privilege 
give  him  a considerable  degree  bf  influence 
among  the  grand  jurymen  for  such  small 
places  as  those  toWns?  There  are  no  sepá- 
rate sessions,  indeed,  for  Wells  or  Warwick ; 
so  that  the  grand  jurymen  at  the  sessions 
there,  would  come  out  of  the  body  of  the 
county : but  it  might  very  well  happen,  on 
any  given  occasion, -that  the  grand  juries  for 
the  respective  counties  might,  the  greater 
part  of  them,  come  out  of  those  towns ; and 
the  to^s  of  Lincoln,  Norwich,  Durham, 
York,  Gloucester,  Worcester,  Exeter,  and 
Chester,  all  of  them  places  wherein  the  com- 
mittees  are  to  meet,  and  within  which,  thcre- 
fore,  labour-houses  are  likely  enough  to  be 
situated,  have  all  sepárate  sessions  of  their 
own.  The  houses,  indeed,  are  directed  not 
to  be  “ within  any  town,  if  any  other  con- 
venient  place  can  be  found that  is,  not  en- 
compassed  with  buildings ; but  this  may  not 
everywhere  hinder  their  being  wdthin  the 
jurisdiction ; ñor  is  the  direction  peremp- 
tory ; and  they  are  recommended  to  be  near 
a town,  to  wit,  a town  of  trade.  The  dan- 
ger, certainly,  is  not  very  great ; but  it  may 
be  obviated  without  difficulty.  All  that  is 
necessary  is,  to  empower  the  coiñmittee,  if 
they  think  fit,  to  prefer  the  indictment  in 
any  adjoining  county  at  large ; or  in  London 
or  Middlesex,  if  the  district  be  in  the  home 
Circuit. 

Section  XXX.  declares  for  what  offences, 
and  for  what  terms,  convicts  may  be  cora- 
mitted  to  these  houses.  These  are 


„ , , , ( any  term  not  exceed- 

For  petty  larceny,  | two  years. 


For  offences 
punishable  by  ^ 
transportation. 


for  7 years. 


Lfor  14  years, 


'any  term  not 
exceeding  5 
years,  norless 
Lthan  1 year, 
r any  term  not 
j exceeding  7 
C years. 


Offenders  are  to  be  sent  to  the  houses  as 
soon  as  the  committee  certifies  to  the  judges, 
as  before,j'  that  the  house  is  readv  tp  receive 
them. 

Section  XXXI.  empowers  the  several 
courts,  in  the  meantime,  until  the  labour- 
houses  are  made  ready,  to  coinmit  offenders 
to  the  county  bridewells,  enjoinirig  the  jus- 
tices  in  sessions  to  fit  up  those  places  for  the 
“ temporary  reception,  safe  custody,  erhploy- 
ment,  atid  due  regulation  of  the  offenders” 
that  are  to  be  sent  there : and  it  declares 
that  for  such  time  the  places  in  question 
shall  be  deemed  labour-houses,  for  all  the 
purposes  within  the  meaning  of  this  act. 

Section  XXXII.  is  confined  to  male  con- 
victs. It  empowers  courts  to  commit  of- 
fenders of  the  male  sex  to  work  upon  the 
Thames,  or  upon  any  other  river  that  may 
he  fixed  upon  for  that  purpose  by  an  order  of 
council.  These  are  to  work  under  the  direc- 
tion of  a superintendent : to  be  appointed, 
for  the  Thames,  by  the  justices  of  Middlesex ; 
for  any  other  river,  by  the  justices  of  such 
adjoining  counties  as  shall  be  fixed  upon  by 
the  privy  council. 


The  terms’ 
for  which 
they  may  I. 
be  com- 
mitted  are_ 


not  to  be 
less  than 


U 


Ínor  to 
exceed 


Ifí 

U 

a 

O) 

>• 


The  provisions  of  this  section  are  in  the 
preambular  part  of  it  declared  to  be  designad 
“ for  the  more  severe  and  effectuul  punish- 
ment of  atrocious  and  daring  offenders.” 

Ohse>-vations The  confinement  and  la- 

bour  upon  the  Thames  is  looked  upon,  it 
appears  from  this,  as  being  severer  than  tlie 
confinement  and  labour  is  at  present  in  the 
county  bridewells,  or  is  expected  to  be  in  tlie 
labour-houses  in  question.  It  is  not  ex- 
pressly  referred  to  the  option  of  the  courts, 
which  of  these  two  species  of  hard  labour  or 
confinement  they  will  order  a man  to  : but 
as,  by  sepárate  clauses,  they  are  empowered 
to  order  a convict  of  the  description  in  ques- 
tion to  each,  and  not  peremptorily  enjoined 
to  order  him  to  either ; it  follows  of  neces- 
sity,  that  it  was  meant  they  should  have  that 
option.  The  preambular  words  above  quoted 
being  too  loose  to  opérate  in  the  way  of  com- 
mand,  can  be  intended  only  for  direction. 

With  regard  to  the  superintendent  under 
whose  management  the  Thames  convicts  are 
to  be,  it  speaks  of  him  as  one  who  is  to  be 
appointed  by  the  Middlesex  justices.  Now, 
the  present  act,  under  which  the  present  su- 
perintendent has  been  appointed,  is,  b3^^e 
last  section  of  the  bilí,  to  be  repealed.  This 
being  the  case,  ít  looks  as  if  a fresh  appoint^ 


• 8ee  Table,  coL  3. 
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the  district,  for  the  ammmt  of  the  above  ex- 


penses. 

5.  Also  for  the  other  expenses  of  the  house, 
under  the  following  hcads,  viz. 

1.  Salaries. 

2.  Wages. 

3.  Coroner’s  fees. 

4.  Funeral  charges. 

5.  Rcpairs. 

6.  Other  necessaries  in  general. 

6.  It  empowers  hiin  to  draw  for  the  first 
quarter  in  advance : such  draught  being  al- 
lowed  by  the  committee,  and  countersigned 
by  their  cicrk. 

7.  Lastly.  WTiatever  monies  he  receives 
as  above,  it  enjoins  him  to  apply  to  the  pur- 
poses  for  which  they  are  issued. 

Ohservaliomt.  — It  could  hardly  have  es- 
caped  the  notice  of  the  author,  to  what  a 
degree  the  power  of  making  those  contraets 
lies  opeii  to  abuse ; and  yet,  upon  the  face  of 
the  claiise  now  before  us,  this  power  is  com- 
mitted  solely  to  the  governor,  without  any 
express  reference  to  the  committee  for  their 
concurrence.  The  danger,  however,  is  not 
altogether  unpro\dded  against.  They  have 
a general  power  of  displacing  him  ; and  the 
dependence  seems  to  have  been  upon  their 
availing  themselves  of  that  power  to  exercise 
an  occasional  negativo  upon  these  contraets, 
or  to  make  such  general  regulations  as  tliey 
should  deem  requisito  to  obviate  the  abuse. 

Section  XXVI.  proportions  the  sum  to  be 
drawm  for  upon  each  county,  &c.  within  the 
district,  to  the  average  number  of  the  con  viets, 
as  declared  in  section  8.*  Disputes  concerning 
the  proportions,  it  refers  to  the  judges,  as  be- 
fore,t  whose  determination  it  makes  final. 

Section  XXVII.  prescribes  the  accounts 
that  are  to  be  kept  by  the  governor,  store- 
keeper,  and  task-master. 

1 . The  governor  is  directed  to  enter  into 
a book  “ all  accounts  touching  the  inainte- 
nance  of  the  house,  and  the  con  viets  therein.” 

2.  The  governor  and  storekeeper  are  each 
to  keep  sepárate  accounts  of  all  the  stock 
brought  into  the  house. 

3.  The  storekeeper  is  to  deliver  out  the 
stock  to  the  task-master,  and  take  receipts 
froin  him. 

4.  The  task-master  is  to  deliver  out  the 
work  to  the  conviets. 

o.  The  task-master  is  to  keep  accounts  of 
the  quantities  daily  worked  by  them  respec- 
tively. 

6.  He  is  to  return  the  materials,  when 
wrought,  to  the  storekeeper,  taking  his  re- 
ceipt  for  them. 


7.  He  is  to  dispose  of  the  wrought  ma 
nals,  with  the  privity  of  the  governor, 
whom  he  is  to  pay  the  produce ; for  wh 
the  governor  is  declared  to  be  accounta 
to  the  committee. 


8.  The  governor  and  storekeeper  are  to 
keep  sepárate  accounts  of  the  materials 
wrought  and  disposed  of,  under  the  foUow- 
..ig  heads ; — 

1.  Species  and  quantity  of  the  materials 

in  question. 

2.  For  what  sold.  ' 

3.  When  sold. 

4.  To  whom  sold. 

Section  XXVIII.  direets  the  manner  in 
which  the  above  accounts  shall  be  audited 
by  the  committee  : — 

1.  They  are  to  examine  the  entries,  to 
compare  them  with  the  vouchers,  to  verify 
them  by  the  oaths  of  the  governor  and  store- 
keeper, and  upon  that  to  allow  or  disallow 
them. 

2.  An  account,  if  allowed,  is  to  be  signed 
by  two  or  more  members  of  the  committee. 

3.  If  the  balance  should  be  in  favour  of  the 
governor,  they  are  to  pay  liim  by  draughts  in 
the  manner  above  set  forth  4 if  against  him, 
they  may  either  leave  it  in  his  hands,  or  order 
it  to  be  paid  over  as  they  think  proper. 

Section  XXIX.  empowers  the  committee, 
in  case  of  their  suspecting  fraud,  to  examine 
upon  oath  any  persons  whatsoever  respecting 
the  above  accounts ; and  in  case  of  any  false 
entry,  or  fraud ulent  omission,  or  other  fraud, 
or  any  collusion  of  an  otficer  or  servant  with’ 
any  other  officer  or  servant,  or  wth  any 
other  person,  to  dismiss  the  officer  or  ser- 
vant, and  appoint  another ; or,  if  they  think 
fit,  to  indict  the  offender  at  the  next  ses- 
sions  of  the  peace  for  the  place  wherein  the 
house  is  situated:  and  it  limits  the  punish- 
ment  to  a fine  not  exceeding  ten  pounds,  or 
imprisonment  not  exceeding  six  months,  or 
both ; saving  the  right  of  action  to  any  party 
injured. 

Ohservations.  — With  respect  to  the  pu- 
nishment  of  offleers,  this  section,  when  com- 
pared with  section  24,  seems  not  altogether 
free  from  ambiguity.  After  empowering  the 
committee  to  dismiss  officers  for  misbehaving 
in  any  of  the  manners  specified,  it  goes  on 
and  subjoins,  in  the  disjunctive,  another 
mode  of  punishment : they  may  bfe  dismissed, 
it  says,  “or”  indicted.  It  looks,  from  henee, 
as  if  it  were  not  the  intention  of  the  author, 
that  an  offender  of  the  description  in  que.s.- 
tion  should  be  punished  by  dismission  and 
indietment  both ; yet  this  he  might  be,  not- 
wathstanding,  under  the  general  power  of 
dismission  at  pleasure,  given  by  section  24  ; 
unless  this  section  be  understood  pro  tanto 
to  repeal  the  other. 

It  may  be  said,  by  way  of  reconciling  the 
two  sections,  that  the  sense  is,  that  the 
offender  may,  if  thought  proper,  be  dis- 
missed, or  he  may  be  indicted ; but  that  if  he 
has  been  dismissed,  he  is  not  to  be  incBcted. 
But  suppose  him  to  have  been  indicted  fast^ 
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Of  the  less  laborious  class,  it  instances : 

1.  Making  ropes. 

2.  Weaving  sacks. 

3.  Spinning  yarn. 

4.  Knitting  nets. 

Of  these  and  other  such  employments,  it 
leaves  it  to  the  committees  to  choose  such 
as  they  shall  deem  most  conducive  to  the 
profit,  and  consistent  with  the  convenience, 
of  the  district. 

Section  XXXVIII.  regúlales  the  lodg- 
ment  of  the  offenders. 

1.  The  males  are  at  all  times  to  be  kept 

sepárate  from  the  females ; without  the 

least  communication  on  any  pretence  what- 
soever.” 

2.  Each  offender  is  in  all  cases  to  have  a 
sepárate  room  to  sleep  in. 

3.  Each  offender,  as  far  as  the  natiire  of 
his  employment  will  admit,  is  to  work  apart 
from  every  other. 

4.  Where  the  nature  of  the  employment 
requires  two  persona  to  work  together,  the 
room  they  work  in  is  directed  to  be  of  “ suit- 
able  dimensions.” 

5.  Such  two  persons  shall  not  continué 
together  but  during  the  hours  of  work. 

6.  Ñor  shall  the  same  two  persons  work  to- 
gether for  more  than  three  days  successively. 

7.  If  the  nature  of  the  work  requires 
“ many”  to  be  employed  together,  “ a com- 
mon  work-room  or  shed”  may  be  aUotted 
them. 

8.  But  in  this  case  the  governor,  or  some- 
body  under  him,  “ shall  be  constantly  present 
to  attend  to  their  behaviour.” 

9.  If  the  work  require  instniction,  instruc- 
•tors  shall  he  provided,  who  shall  be  paid  by 
the  committee. 

It  likewise  gives  some  directions  concern- 
ing  the  dimensions  and  structure  of  the  lodg- 
ing-rooms. 


1 .  They  are 
not  to  exceed  in  , 


length  f twelve  feet. 
breadth  < eight  ditto. 
height  ( eleven  ditto. 

2.  They  are  to  have  no  window  with- 
in  six  feet  of  the  floor. 

Observations. — Nothing  can  be  better  con- 
trived  than  this  little  string  of  regulations. 
They  appear  to  be  such  as  cannot  but  be 
conducive  in  the  highest  degree  to  the  two 
great  purposes  of  safe  custody  and  reforma- 
tion.  They  involve,  it  is  true,  a very  con- 
siderable degree  of  expense ; but  perhaps 
there  is  no  case  in  which  there  is  more  to  be 
said  in  behalf  of  a liberal  supply. 

With  regard,  indeed,  to  the  first  of  the 
above  restraints,  this,  it  must  be  confessed, 
is  of  itself,  in  some  cases,  a pretty  severe, 
and,  upon  the  whole,  rather  an  unequal  pu- 
nishment.  The  amorous  appetite  is  in  some 
persons,  particularly  in  the  male  sex,  so  strong 
as  to  be  apt,  if  not  gratified,  to  produce  a 
aeríouB  bad  effect  upon  the  health  ¡ in  othei's 
VOL.  IV. 


I it  is  kept  under  without  difficulty.  On  the 
¡ score  of  punishinent,  therefore,  this  hardship, 
could  it  be  avoided,  would,  on  account  of  its 
inequality,  be  ineligible.  Under  a religión 
which,  like  the  Mahometan  or  Gentoo,  mases 
no  account  of  the  virtue  of  continence,  means 
perhaps  rnight  be  found,  not  inconsistent  with 
the  peace  of  the  society,  by  which  these  hard- 
ships  rnight  be  removed.  But  the  Christian 
religión,  at  least  according  to  the  notions 
entertained  of  it  in  Protestant  countries, 
requires  the  temporal  governor  to  put  an 
absolute  negative  upon  any  expedients  of  this 
sort.  Since,  then,  the  gratification  of  this  de- 
sire  is  unavoidably  forbidden,  the  best  thing 
that  can  be  done  is  to  seclude  the  parties  as 
much  as  possible  from  the  view  of  every  ob- 
ject  that  can  have  a tendeney  to  foment  it. 
On  this  account,  the  first  of  these  regulations 
is  as  strongly  recommended  by  humanity  as 
a means  of  preserving  the  quiet  of  each  indi- 
vidual convict,  as  it  is  by  policy  as  a means 
of  preserving  the  peace  of  the  whole  com- 
munity  of  them  at  large.  Happily,  the  dis- 
positions  of  nature  in  this  behalf  second.  in 
a considerable  degree,  the  dispositions  of  the 
legislator.  Hard  labour,  when  not  compen- 
sated  by  nourishing  and  copious  diet,  has  a 
strong  tendeney  to  diminish  the  forcé  of  these 
desires,  whether  by  diverting  the  attention. 
or  by  diminishing  the  irritability  of  the  ner- 
vous  System,  or  by  weakening  the  habit  of 
body  : and  the  desire,  when  the  habit  of  gra- 
tifying  it  is  broken  off,  subsides,  and  becoines 
no  longer  troublesome. 

With  regard  to  the  size  of  the  rooms,  this 
we  see  has  limits  set  to  it  on  the  side  of  aug- 
mentation  ; on  the  side  of  diminution,  it  has 
none.  This  pai’tial  limitation,  I must  con- 
fess,  I do  not  very  well  perceive  the  reason 
of.  Errors,  if  at  all,  seem  more  to  be  ap- 
prehended  on  the  side  of  diminution  than  on 
that  of  augmentation.  That  the  rooms  should 
not  be  less  than  of  a certain  size,  is  con- 
ducive to  health.  The  danger  seems  to  be, 
lest  the  committees  should,  out  of  economy, 
be  disposed  to  put  up  with  narrower  dimen- 
sions. K the  siims  provided  by  the  bilí  out 
of  the  national  fund  are  not  sufficient,  the 
deficieney,  we  may  remember,  is  to  be  pro- 
vided for  by  the  counties. 

Section  XXXIX.  prescribes  the  íimes  of 
work. 

1.  The  days  of  work  are,  unless  in  case 
of  ill  health,  to  be  all  days  in  the  year  : ex- 
cept 

1.  All  Sundays. 

2.  Christmas-day. 

3.  Good-Friday. 

2.  The  hours  of  work,  as  many  as  daybght 
and  the  season  of  the  year  will  permit,  in- 
cluding  two  intervals;  to  loit, 

1.  For  breakfast  ....  Ilalf  an  hour. 

2.  For  dinner One  hour. 

B 
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ment  of  the  same  or  some  otlicr  person  to 
be  superintendent  would  be  necessary,  unless 
gome  sliglit  alteration  were  uiade  in  the  word- 
iiig  of  thU  clause. 

Section  XXXI II.  extends  the  provisions 
respecting  convicts  sentenced  to  transporta- 
to  capital  convicts  pardoned  on  that 
condition  : and  it  allows  and  enjoins  any  one 
judge,  before  whoni  the  offender  was  tried, 
upon  a written  notification  of  his  Majesty  s 
inercy,  given  by  a secretary  of  State,  to  allow 
the  offender  the  benefit  of  a conditional  pai  - 
don,  as  ¡f  it  were  under  the  great  seal. 

Section  XXXIV.  proscribes  the  method 
in  which  an  offender  is  to  be  conveyed  from 
the  place  of  sentence  to  the  place  of  punish- 
ineiit,  together  with  the  documents  by  which 
the  right  of  conveying  him  thither,  and  keep- 
ing  him  there,  is  to  be  established. 

Uj)0n  the  making  of  any  order  for  the  com- 
mitment  of  an  offender  to  hard-labour,  acer- 
tificate  is  to  be  given  by  the  clerk  of  the 
court  to  the  sheriff  or  gaoler  who  has  him 
in  custody, 

In  this  certifícate  are  to  be  specified, 

1.  The  Christian  ñame  ofthe  offender. 

2.  His  súmame. 

3.  His  age. 

4.  His  oífence. 

5.  The  court  in  which  he  was  convicted. 

6.  The  term  for  which  he  is  ordered  to 

hard-labour. 

Immediately  after  the  receiving  such  cer- 
tifícate, the  gaoler  is  to  cause  the  offender 
to  be  conveyed  to  the  place  of  punishment, 
and  to  be  delivered,  together  with  the  certi- 
fícate, as  the  case  is,  to  the  governor  or  su- 
perintendent, or  “ such  person  or  personsas 
Buch  governor  or  superintendent  shall  ap- 
jioint and  the  person  who  receives  him  is 
to  give  a receipt  in  writing,  under  his  hand  : 
which  receipt  is  declared  to  be  a suflicient 
discharge  to  the  person  who  delivers  him. 
This  certifícate,  “ the  governor  or  superin- 
tendent, or  other  person  or  persons  to  whom 
such  offender  shall  be  so  delivered,”  is  re- 
quired  “ carefully  to  preserve.” 

Ohservations. — With  respect  to  the  words, 

” such  person  or  persons  as  such  governor 
or  superintendent  shall  appoint,”  I doubt 
some  litüe  difficulty  may  arise.  Does  the 
passage  mean  any  person  in  general  acdng 
under  the  governor  or  superintendent  ? any 
person  employed  by  tliem  as  a servant  in  the 
discharge  of  the  dudes  of  their  office?  or  does 
it  mean,  tliat  some  one  particular  person  or 
persons  should  be  appointed  by  theni  for  this 
particular  purpose  ; so  that  a delivery  made 
to  any  other  person  in  their  Service  should 
not  be  good  ? On  the  one  hand,  it  is  not 
every  person  who  may  be  occasionally  em- 
ployed in  the  Service,  whom  it  would  be  safe 
to  trust  with  such  a charge ; on  the  other 
h-n],  it  might  be  attended  with  a good  deal 
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of  inconvenience,  if  upon  any  occasion  thv 
governor  or  superintendent,  and  any  one  per- 
son  respectively  appointed  by  them  for  this 
purpose,  should  by  any  accident  be  both  ab- 
sent,  or  disabled  by  illness.  A remedy  for 
both  inconveniences  may  be  the  directing  the 
governor  to  give  standing  authorities  for  this 
purpose  in  writing,  to  such  a number  of  bis 
servants,  as  may  obvíate  emy  danger  there 
might  be  of  their  being  all  out  of  the  way 
at  the  same  time.  In  such  case,  there  could 
be  no  inconvenience  in  making  it  necessary 
to  the  discharge  of  him  who  is  to  deliver 
the  prisoner,  that  he  who  is  to  receive  him 
shall  have  produced  and  shown  him  such 
authority. 

Section  XXXV.  provides  for  the  fees  and 
expenses  of  conveyance.  The  clerk  of  the 
court,  on  granting  the  certifícate,  and  the 
sheriff  or  gaoler,  on  delivering  the  offender, 
are  to  have  the  same  fees  as  would  respec- 
tively have  been  due  to  them,  had  he  bee« 
“sentenced  to”  transportation. 

The  expense  of  those  fees,  and  the  other 
expenses  of  conveyance,  are  to  be  borne  by 
the  jurisdiction  over  which  the  court  pre- 
sides ; and  are  to  be  paid  by  the  clerk  of  th« 
court,  upon  an  order  made  by  the  general  ses- 
sions  of  the  peacefor  the  jurisdiction. 

Section  XXXVI.  appoints,  in  general 
terms,  the  powers  a governor  or  superin- 
tendent, or  persons  acting  under  them,  are 
to  have,  and  the  punishments  they  are  to 
be  hable  to  in  case  of  misbehaviour  : those 
powers  and  these  punishments  it  declares  to 
be  the  same  as  are  incident  to  the  office  of 
a sheriff  or  gaoler. 

Section  XXXVII.  gives  directions  i’espect- 
ing  the  species  of  work  in  which  the  convicts 
are  to  be  employed.  For  thispurposeitmarks 
out  two  classes  of  employments,  correspon- 
dent  to  so  many  different  degrees  of  bodily 
strength.  Those  whose  strength  is  in  the 
first  degree,  whether  of  the  one  sex  or  the 
other,  it  desünes  to  labour  of  the  “ hardest 
and  most  serviie  kind:”  those  whose  strength 
is  in  a lower  degree,  to  “ less  laborious  em- 
ployments :”  and  in  determining  whether  an 
offender  shall  be  deemed  to  come  under  one 
of  these  classes  or  another,  it  direets  that  the 
thi-ee  circumstances  of  health,  age,  and  aex, 
be  all  taken  into  consideration. 

Of  each  of  these  classes  of  employment  it 
gives  examples.  Of  the  hardest  and  most  ser- 
vile  kind  it  proposes, 

1.  Treading  in  a wheel. 

2.  Drawing  in  a capstern  for  tuming  • 

mili,  or  other  machine  or  engin». 

3.  Beating  hemp. 

4.  Rasping  logwood. 

5.  Chopping  rags. 

6.  Sawin^  timber. 

7.  Working  at  forg«s, 

8.  Smelting. 
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chain,  not  heavy  enough  to  incommode  them 
by  its  weight,  might  answer  tbe  purpose. 
Each  offender  would  by  this  means  be  a clog 
and  a spy  upen  bis  companion.  In  this  view, 
the  idea  adopted  in  section  38,  with  regard 
to  the  manner  of  working,  might  be  pursued, 
so  as  tbat  the  same  two  persons  should  not 
be  coupled  together  two  successive  days;  ñor 
should  it  be  known  before-hand,  what  two 
persons  are  to  be  together.  To  prevent  this, 
the  ñames  should  be  drawn  out  every  day  by 
lot.  By  this  means,  supposin^  an  offender 
had  succeeded  so  far  in  a project  of  escape  or 
mischiefi  as  to  engage  some  one  of  bis  com- 
rades  to  join  with  him,  he  could  not,  for  a 
long  time  afterwards,  unless  by  a very  extra- 
ordinary  turn  of  chance,  resume  the  conver- 
sation  without  the  privity  of  two  others, 
whose  dispositions  could  not  be  known  be- 
fore-band.  If  the  expedient  of  a garden  were 
to  be  employed,  siich  an  arrangement  would 
ha  ve  a farther  good  effect,  in  rendering  it  more 
difficult  for  them  to  wander  out  of  bounds, 
and  do  mischief  to  the  cultivated  part  of  it. 

The  interruptions  of  bad  weather,  and  the 
shortness  of  the  day,  at  any  other  time  than 
the  height  of  summer,  would  still  leave  a 
considerable  part  of  their  time  which  could 
not  be  fiUed  up  in  this  manner ; either,  there- 
fore,  they  must  be  pennitted  to  employ  them- 
selves  in  some  other  manner,  or  they  must 
be  compelled  to  absolute  inaction.  They 
cannot,  as  other  persons  of  the  working  class 
do,  employ  themselves  on  those  days  in  ví- 
siting  their  friends. 

They  may  employ  themselves,  it  is  true, 
in  reading  the  Bible  or  other  books  of  piety : 
but  there  will  be  a great  many  who  cannot 
read ; and  of  those  who  can,  many  will  have 
so  little  inclination,  that  on  pretence  of  read- 
ing, they  will  do  nothing. 

It  is  to  little  purpose  to  issue  directions, 
which,  in  the  nature  of  them,  furnish  no  evi- 
dence  of  their  having  been  complied  with. 
The  not  attending  to  this,  is  a common  stum- 
bling-block  to  superficial  reformers.  The 
evidence  of  a man’s  having  complied  with  a 
direction  to  work,  is  the  work  he  has  done: 
this  may  be  judged  of  at  a glance.  But  what 
is  the  evidence  of  a man’s  having  employed 
himself  in  reading  ? His  giving  a good  account 
of  what  he  has  read.  Ünquestionably : but 
Buch  an  one  as  it  would  be  to  little  purpose 
to  think  of  exacting,  for,  though  his  attention 
has  been  diligent,  his  memory  may  be  weak. 
Besides,  who  is  to  judge?  who  could  find 
time  enough  to  catechise  such  a multitude  ? 
It  would  require  no  small  number  of  school- 
masters  to  turn  such  an  establishment  into  a 
Bchool. 

üpon  the  whole,  I can  see  no  better  ex- 
pedient at  present,  than  that  of  permitting 
ihem  (not  obliying  them,  but  permitting  them) 
to  betake  themselves  to  some  easy  sedentary 


employment,  such  as  knitting,  spinning,  or 
weaving,  that  might  afford  them  a small  profit. 
This  profit,  if  made  their  own,  would  inakc 
the  employment  pleasant  to  them.  Devo- 
tion,  it  is  true,  is  better  on  such  a day  than 
industry ; but  industry  is  better  on  every  day 
than  total  idleness,  thatis,  than  despondency 
or  mischief.  The  necessity  in  this  case  scems 
at  least  as  strong  as  that  which  has  induced 
the  legislatura  to  permit  the  practice  of  cer- 
tain  trades  on  the  day  in  question,  and  which 
is  universally  understood  to  authorize  persons 
of  all  descriptions  to  pursue  most  of  their 
househüld  occupations.  It  were  hard  if  an 
institution,  confessedly  no  original  part  of  the 
religión  we  profess,  but  only  adopted  into  it 
by  early  practice,  and  in  later  times  sanctioncd 
by  human  authority,  must,  at  aU  events,  be 
permitted  to  oppose  the  main  ends  of  religión, 
innocence  and  peace. 

I speak  all  along  under  corrcction,  and 
what  I propose  is  only  upon  the  supposition 
that  no  other  means  can  be  found  of  filling 
up  their  time  in  a manner  more  suitable  to 
the  day. 

With  regard  to  the  making  the  Windows 
not  less  than  six  feet  above  the  floor,  this  re- 
gulation  is  also  recommended  by  Mr.  Ho- 
ward.  His  design  in  it,  I cannot  find  he  has 
anywhere  mentioned;  1 suppose  it  to  be  to 
prevent  the  convicts  from  looking  out.  The 
prospects  or  moving  scenes,  whatever  they 
might  be,  which  the  Windows,  iflower,  might 
open  to  their  view,  might  serve  to  distract 
their  attention  from  their  work.  This  pri- 
vation  may  be  considered  in  tlie  light  of  an 
independent  punishment,  as  well  as  in  tbat 
of  a means  of  insuring  their  subjection  to  the 
other. 

Besides  this,  Mr.  Howard  is  strenuous 
against  glass  Windows ; he  would  have  no- 
thing but  open  grating.  In  this  case,  tbe 
height  of  the  Windows  would  be  a means,  in 
some  measure,  of  sheltering  the  inbabitants 
from  the  wind,  though,  on  the  other  hand,  it 
would  expose  them  more  to  rain.  I know 
not,  however,  that  he  has  been  anywhere 
explicit  in  giving  his  reasons  íbr  reprobating 
these  conveniences. 

One  reason  may  be  the  insuring  a continual 
supply  of  fresh  air;  but  this  does  not  sceni 
conclusive.  In  apartments,  indeed,  so  crowded 
and  ill-contrived  as  many  of  those  he  liad  oc- 
casion  to  visit,  the  Windows,  being  glazcd, 
might,  by  accident,  be  attended  with  bad 
effectsj  for  I think  he  complains,  in  many 
places,  of  the  closeness  of  such  rooms,  owing, 
as  it  seems,  either  to  the  wndows  not  being 
made  to  open,  or  to  the  inattention  or  igno- 
rance  of  the  gaoler  or  prisoners  in  not  opening 
them.  But  under  the  excellent  reguíations 
provided  for  these  houses,  tbe  apartments 
never  will  be  crowded;  they  will  not  be 
crowded  more  than  those  of  a prívate  house; 
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3.  At  the  cióse  of  the  day,  when  working- 
timc  is  over,  such  of  the  materials  and  imple- 
ments  as  adinit  of  removal,  are  to  be  removed 
froin  the  work-rooins  to  places  proper  íor 
their  safe  custody,  there  to  be  kept  tul  it 
come  round  again. 

Observalions.  — With  respect  to  the  hours 
of  work,  the  diiration  of  daylight,  if  taken 
for  the  solé  measure,  (as  one  would  suppose 
it  to  be  by  this  passage  in  the  bilí)  would,  I 
doubt,  be  found  rather  an  inconvenient  one. 
In  the  depth  of  winter,  the  time  of  working 
can  scarcely  begin  so  early  as  eight  in  the 
niorníiig',  nor  continua  so  late  as  fbur  in  tlie 
afternoon.  In  the  height  of  sumrner,  it  may 
begin  earlier  than  three  in  the  morning,  and 
it  may  continué  later  than  nine  in  the  even- 
ing ; but  if  from  eight  till  four,  that  is,  eight 
hours,  be  enough,  from  three  to  nine,  that  is, 
sixteen  hours,  were  even  nothing  more  than 
the  duration  of  the  labour  to  be  considerad, 
is  surely  too  inuch.  But  labour  of  the  same 
duration  and  intensity  is  severer  in  summer 
than  in  winter,  heat  rendering  a man  the  less 
able  to  endure  it.  The  better  way,  there- 
fore,  seems  to  be,  if  not  to  make  the  time  of 
working  longer  in  wanter  than  in  summer,  at 
least  to  make  it  of  an  equal  length.  As  eight 
hours,  or  the  least  time  of  daylight,  there- 
fore,  is  evidently  too  short  a time,  this  will 
make  it  necessary  to  have  recourse  to  lamps 
or  candles.  As  the  walls  and  floors  will  of 
course  be  of  brick  or  stone,  without  any  com- 
bustible linings,  these  artificial  lights  can 
scarcely  be  attended  with  any  danger. 

Whatever  be  the  hours  of  labour  fixed  upon 
as  most  proper  for  an  average,  there  are  some 
among  the  employments  above  mentioned,* 
that  will  probably  be  found  too  laborious  for 
a man  to  be  confined  to  during  the  whole 
time.  In  such  a case,  either  he  must  remain 
without  any  thing  to  do,  or  employed  in  some 
kiiid  of  work  so  much  less  laborious  as  to 
serve  as  a kind  of  relaxation  from  the  other. 
The  latter  course  seems  beyond  comparison 
the  best.  On  this  accoimt,  it  seems  as  if  it 
would  be  of  advantage  that  no  person  should 
be  confined  exclusively  to  the  most  laboiious 
ofthe  classesof  employments  above  specified; 
but  that  such  oífendérs  as  were  destined 
principally  to  an  employment  of  that  class 
should,  for  some  part  of  the  day,  be  turned 
over  to  one  of  the  sedentary  kind.  On  the 
other  hand,  neither  would  it  be  so  well,  per- 
haps,  that  offenders  of  the  least  robust  class 
should  be  confined  wholly  to  employments 
purely  sedentary.  The  relief  of  the  former 
and  the  health  of  the  latter  would,  it  should 
seem,  be  best  provided  for  by  a mixture  of 
the  laborious  and  the  sedentary.  By  this 
' time  of  the  conviets  niight,  it 
be  better  filled  up,  and  the 


means, 

should 


the 

seem. 
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total  quantity  of  their  labour  rendered  more 
productive 

The  great  dilBculty  is,  how  to  fill  up  their 
time  on  Sundays : for,  with  regard  to  men  in 
general,  more  particularly  to  persons  of  this 
stamp,  the  danger  always  is,  that  if  their  time 
be  not  filled  up,  and  their  attention  engaged, 
either  by  work  or  by  innocent  amusement, 
they  will  betake  themselves  either  to  mischief 
or  to  despondeney.  Divine  service,  it  is  true, 
is  appointed  to  be  performed,  and  that  twice- 
a-day;  but  that,  accordirig  to  the  ordinary 
duration  of  it,  will  not  till  up  above  four 
hours ; that  is,  about  a quarter  of  the  day.  , 

To  fill  up  the  remainder,  foiu:  expedients 
present  themselves:  — 1.  One  is  to  protraet 
the  time  of  rest  for  that  day,  which  may  be 
done  either  by  letting  them  lie  longer,  or 
sending  them  to  bed  earlier. 

Another  is,  to  protraet  the  time  of  meáis. 

A third  is,  to  protraet  the  time  of  divine 
Service. 

A fourth  is,  to  furiiish  them  with  some 
other  kind  of  employment, 

The  two  first  are  commonly  enough  prac- 
tised  by  the  working  class  of  people  at  large 
vvho  are  at  liberty;  but  when  put  both  to- 
gether,  they  will  not  go  any  great  way. 

The  time  of  attendance  at  church  might 
be  lengthened  in  two  ways;  1.  By  adding  to 
the  ordinary  Service  a standing  diseourse  or 
discourses,  particularly  adapted  to  the  circum- 
stances  of  the  congregation.  This  might  con- 
sist,  Ist,  of  prayers;  2dli/,  of  thanksgivings, 
neither  of  which,  however,  could  with  pro- 
priety  be  very  long ; and  3dly,  of  a diseourse 
composed  of  moral  instructions  and  exhor- 
tations.  The  instructions  and  exhortations 
would  naturally  have  two  objeets:  the  con- 
duct  ofthe  hearers,  Isí,  during  the  continu- 
ance  of  their  punishment:  2dly,  after  their 
restoration  to  society 

2.  Another  w'ay  of  adding  to  the  church 
Service  is  by  music.  This  will,  at  any  rate, 
be  a very  agreeable  employment  to  many, 
and,  if  properly  managed,  may  be  a very  use- 
ful  one  to  all ; even  to  those  who  have  no 
natural  relish  for  music  in  itself.  The  influ- 
ence  which  church  music  has  o ver  the  genq- 
rality  of  men,  in  bringing  them  to  a composed 
and  serious  turn  of  mind,  is  well  known.  The 
music  might  be  either  vocal  only,  or  assisted 
by  an  organ.  In  either  case,  the  vocal  part 
might,  with  a little  instruction,  be  performed 
by  the  congregation  themselves,  as  it  is  at 
the  Magdalen,  and  other  public  foundations. 

3.  As  to  other  employments,  walking  (in 
as  far  as  their  limits  w'ill  permit  them) 
might  go  some  w'ay  towards  filling  up  their 
time.  This  would  be  an  additional  use  for 
the  garden  proposed  in  the  observations  to 
section  13.  On  this  occasion,  to  prevent  in- 
surrections  and  cabals,  the  conviets  might  bo 
connected  two  and  two  together;  a slight 
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any  fresh  application,  as  long  as  the  stratum 
of  skin  which  it  per  vades;  that  is,  to  the 
best  of  my  recollection,  about  a week.  No 
other  washes  have  ever  yet  been  found  to 
discharge  it. 

Marks  of  this  kind,  we  see,  cannot  be  put 
off  like  those  of  the  former ; ñor,  if  made  as 
extensivo  as  they  may  be,  can  they  be  con- 
cealed  \vithout  such  a covering  as  would  be 
almost  equally  characteristic  M'ith  the  mark 
itself.  Wlien  the  term  of  punishment  vi'as 
so  near  being  expired,  that  it  could  niani- 
festly  not  be  worth  while  to  run  the  risk 
of  an  escape,  they  might  be  disused.  For 
greater  security,  they  might  be  so  shaped, 
perhaps,  as  to  express  the  súmame  of  the 
ofFender,  the  first  letter  of  his  christian  ñame, 
and  the  ñame  of  the  place  in  which  the  la- 
bour-house  he  belonged  to  was  situated. 

One  great  advantage  of  these  permanent 
marks  with  respect  to  the  ofFender,  is,  that 
they  would  render  the  use  of  chains  less  ne- 
cessary.  The  convicts  upon  the  Thames,  in 
consequence  of  repeated  escapes,  are  made 
to  Work  constantly  in  fetters. 

By  Section  XLI.  officers  and  servants  be- 
longing  to  the  house  are  specially  restrained 
from  contravening  the  regulations  established 
in  the  preceding  section.  Upon  any  such 
delinquency  the  ofFender  is  to  be  suspended 
by  the  governor  forthwith : the  governor 
is  to  report  him  to  the  visitors,  and  the  visi- 
tors  to  the  committee  at  their  next  meeting. 
The  committee  is  to  inquire  upon  oath,  and, 
if  found  guilty,  to  punish  hiin  by 

1 . Forfeiture  of  his  place ; 

2.  Or  fine,  not  more  than  ten  pounds; 

3.  Or  imprisonment,  for  not  more  than 
six  months. 

4.  Or  any  number  of  such  punishments 
in  conjunction. 

An  exception  is  made  with  regard  to  any 
diet  or  liquors  ordered,  in  case  of  illness,  by 
the  surgeon  or  apothecary. 

Observations.  — The  fine  in  this  and  the 
preceding  section  is  not  hable  to  the  objec- 
tion  made  to  the  like  provisión  in  section  29. 
l'he  profit  of  the  offence  can  never,  in  any 
shape,  come  nearly  equal  to  the  greatest 
quantum  of  the  fine.  Let  the  ofFences  in  the 
two  cases  be  compared,  it  will  be  seen  how 
much  greater  the  temptation  is  in  the  latter 
than  in  the  former. 

The  regulations  in  this  and  the  preceding 
section,  about  not  punishing  the  convicts 
with  any  extra  articles  of  consumption,  might 
need  to  be  a little  altered,  if  what  I have 
ventured  to  propose  concerning  the  allowing 
them  a part  of  their  earnings*  were  to  be 

and  solution  of  mercury  in  the  same  acid,  a black. 
Solution  of  silver  is  the  operative  ingredient  in 
several  of  the  fluids  that  are  advertised  to  dye 
the  hair. 

• See  Observations  to  Sect  XXIII. 


adopted.  These  earnings  must  either  be 
hoarded  up  for  them,  to  be  given  them  at 
their  discharge,  or  allowed  them  to  be  spent. 
In  the  first  case,  the  danger  is,  lest  an  advan- 
tage  so  distant  should  not,  in  their  impru— 
dent  rninds,  have  influence  enough  to  opérate 
as  an  inducement.  “ I may  be  dead  before 
then,”  a man  may  say,  “ and  what  use  will 
all  the  money  be  of  to  me?  besides,  if  I am 
alive,  how  can  I be  sure  that  1 shall  get  it  ? 
What  need  have  I,  then,  to  punish  myself 
with  working  more  than  I am  obliged  to 
do?”  I should  not,  thcrefore,  expect  any 
very  general  or  considerable  good  effect  from 
such  an  allowance,  without  the  liberty  of 
spending  it,  or  at  least  a part  of  it,  at  prcsent. 
The  business,  then,  would  be,  to  determine 
the  articles  in  which  they  might  be  allowed 
to  spend  it.  Even  drink,  so  it  be  not  any  of 
those  drinks  that  are  known  commonly  by 
the  ñame  of  spirituous  liquors,  need  not  be 
absolutely  excluded  : but,  for  very  good  rea- 
sons,  which  are  strongly  insisted  on  by  Mr. 
Howard,f  no  profit  upon  the  drink  should 
be  allowed  to  the  governor,  or  any  persona 
under  him : or  else  (what  would  come  nearly 
to  the  same  thing)  if  there  were  a profit 
allowed  upon  that  article,  it  should  not  be 
greater,  ñor  indeed  so  great,  as  the  profit  to 
be  allowed  upon  the  other  articles  among 
which  they  were  to  be  permitled  to  take 
their  choice.  The  smallness  of  their  fund 
would  probably  of  itself  be  sufficient  to  limit 
their  consumption  within  the  bounds  of  so- 
briety.  If  not,  the  quantity  of  drink  of  each 
sort,  which  any  one  man  should  be  allowed  to 
purchase,  might  be  expressly  limited.  The 
circumstances  of  their  being  so  much  apart 
from  one  another,  and  so  much  under  the 
eye  of  their  inspectors,  would  obviate  the 
difficulty  there  would  be  otherwise  in  carry- 
ing  such  a limitation  into  effect. 

Section  XLII.  makes  provisión  for  the 
equipment  of  the  offender  upon  his  discharge. 
Upon  his  commitment,  the  clothes  he  briiigs 
with  him  are  to  be  cleaned,  ticketed,  and  laid 
up.  Upon  his  discharge,  they  are  to  be 
delivered  back  to  him,  together  with  such 
additional  clothing  as  the  visitors  shall  think 
proper.  A sum  of  money  is  also  to  be  al- 
lowed him  for  his  immediate  subsistence,  to 
the  amount  of  not  more  than  five  pounds, 
ñor  less  than  forty  shillings.  And  if  he  has 
behaved  himself  well  during  his  confineinent, 
the  visitors  are  to  give  him  a certifícate  to 
that  eíFect  under  their  hands. 

Observations There  is  something  sin- 

gularly  characteristic  in  the  foresight  and  hu- 
manity  displayed  in  this  provisión.  It  is  copied 
from  the  experimental  act  of  1776.  After 
a long  seclusion,  the  convict  is  once  more 
turned  adrift  into  society.  His  former  con- 
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and  m a private  house  it  never  surely  was 
understood  to  be  necessary,  or  even  of  use 
to  healfh,  that  there  should  be  nothing  but 
grates  for  Windows.  If  the  convicts  were  to 
eat  in  a common  room,  the  setting  open  the 
doors  and  wndows  for  an  hoiir  and  a-half, 

which  is  the  time  allotted  them  for  meáis,) 
would  be  quite  sulficient  for  the  purpose  of 
ventilation.  _ . 

Another  reason  for  having  nothing  but 
grating  may  be  the  contributing  to  give  a 
gloomy  and'distressful  appearance  to  the  out- 
side  of  the  prison.  This  reason,  as  far  as  it 
applies,  seeiiis  to  be  a very  good  one.  But 
it  applies  only  to  the  front  of  the  house ; for 
this  is  all  that  need,  or  indeed  that  ought, 
to  be  exposed  to  the  eyes  of  passengers.  The 
apartinents  thus  exposed  might  be  destined 
for  those  whose  labour  was  the  hardest,  and 
wliose  treatment,  upon  the  whole,  was  de- 
signed  to  be  the  severest ; or  the  whole  or 
a great  part  might  be  taken  up  with  common 
working-rooms,  not  made  use  of  for  lodging- 
rooms. 

Section  XL.  regulates  the  articles  of  diet 
and  apparel.  For  food  the  convicts  are  to 
llave 

1.  Bread,  and  any  coarse  meat,  “or  other 
inferior  food.” 

2.  For  drink,  water  or  small  beer. 

3.  The  apparel  is  to  be  coarse  and  uni- 
form,  with  certain  obvious  marks  or  badges 
on  it.  The  declared  purposes  of  these  marks 
are,  Isí,  to  humiliate  the  wearer;  2dl¡f,  to 
prevent  escapes. 

4.  The  articles  under  the  above  heads  are 
to  be  ordered  in  such  a manner  as  the  “ com- 
inittee  shall  from  time  to  time  appoint.” 

5.  No  oífender  is  to  be  permitted  to  have 
any  other  food,  “ drink,  or  clothing,  than 
such  as  shall  be  so  appointed.” 

Persons  wilfully  furnishing  him  with  any 
articles  of  the  above  kind,  other  than  what 
shall  have  been  so  appointed,  are  to  forfeit 
not  more  than  £10,  ñor  less  than  40s. 

Observutions — The  expedient  of  marking 
the  apparel  is  well  imagined,  and  quadrates 
with  the  practice  of  several  foreign  coun- 
tries.*  It  is  designed,  we  see,  to  answer 
two  purposes : 1 sí,  that  of  a sepárate  pu- 
nishment,  by  holding  up  the  wearer  in  an 
ignominious  light;  Mly,  that  of  safe  cus- 
tody,  to  ensure  the  continuance  of  the  whole 
pimishment  together.  The  first  of  these 
purposes  it  may  be  made  to  answer  as  com- 
pletely  as  any  other  that  can  be  proposed : 
with  respect  to  the  latter,  it  will  readily  be 
acknowledged  not  to  be  perfectly  effica- 
cious. 

Marks  employed  for  this  purpose,  may  be 
either  temporary  or  perpetual  Against  per- 
petual marks,  in  every  case,  then,  except 
where  the  confinement  is  meant  to  be  per- 

See  Howard  on  Prisons, 


petual,  there  is  this  conclusiva  objection, 
that  they  protract  a gp’eat  part  of  the  punish- 
ment  beyond  the  time  that  was  meant  to  be 
prescribed  to  it.  Temporary  marks  may 
either  be  extraneous  or  inherent.  The  marks 
here  proposed  are  evidently  of  the  former 
kind.  These,  so  long  as  they  continué,  are 
very  efficacious  means  of  detection,  and  may 
be  made  more  palpable  than  any  that  are 
inherent.  They  serve  very  well,  therefore, 
as  obstacles  to  an  escape  during  the  first 
moments;  in  short,  until  such  time  as  the 
fugitivo  can  by  forcé  or  favour  procure  fresh 
apparel.  But  if  he  is  once  housed  among 
his  friends  or  confederates,  the  use  of  thena 
is  at  an  end.  If  his  person  be  not  known, 
he  may  go  about  boldly  like  another  man. 

Inherent  marks  seem  never  hitherto  to  have 
been  thought  of.  These  may  be  produced 
by  either  mechanical  means  or  Chemical. 

Instances  of  mechanical  means  are  the  par- 
tial  shaving  of  the  head,  or  of  the  beard,  or 
the  chin,  or  mouth ; or  the  shaving  of  one 
eye-brow.  But  the  mark  made  by  the  par- 
tial  shaving  of  a part  of  the  face,  of  which 
the  whole  is  usually  kept  shaved,  is  as  soon 
got  rid  of  as  any  mark  that  is  but  extraneous ; 
besides  that,  it  is  inapplicable  to  boys  and 
women.  The  mark  made  by  the  shaving  of 
one  eye-brow  seems  to  promise  better ; but 
it  is  not  free  from  all  objections.  In  the 
first  place,  it  is  not  absolutely  a sure  one. 
Some  persons  have  naturally  so  little  hair  on 
their  eye-brows,  that,  if  the  whole  of  it  were 
taken  off  from  both,  it  might  not  be  missed ; 
and  artificial  eye-brows  are  said  to  have  been 
made  of  mouse-skin,  or  in  other  ways,  and 
that  so  natural,  as  not  to  be  detected  with- 
out  previous  suspicion.  In  the  next  place, 
there  is  some  danger  that  a mark  continually 
renewed,  as  this  must  be,  by  repeated  shav- 
ings,  would  be  in  some  degree  perpetual.  If 
the  same  eye-brow  were  to  be  constantly 
siibjected  to  the  operation,  the  hair  might 
be  so  thickened  as  to  appear  different  from 
the  other  eye-brow.  If  sometimes  one  eye- 
brow  and  sometimes  the  other  were  to  be 
shaved,  there  must  frequently  be  times  when 
the  growth  of  them  will  be  alike,  and  the 
distinction  no  longer  apparent.  As  far,  then, 
as  it  goes,  the  best  expedient  seems  to  be 
the  keeping  them  constantly  both  shaved. 

Instances  of  Chemical  means  of  produdng 
marks  are  washes  applied  to  the  forehead,  or 
to  one  or  both  cheeks,  or,  in  short,  to  the 
whole  face,  so  as  to  discolour  it.  Chemistry 
furnishes  many  washes  of  this  sort.  Óf 
several  of  these  I have  often  undesignedly 
made  trial  upon  myself.  Various  metallie 
Solutions  produce  this  effect  in  a state  sO 
diluted  as  prevenís  any  objection  on  the 
score  of  expense.f  The  stain  lasts  Avithout 

d*  Solution  of  gold  in  amia  regia.,  produces  a 
purplish  colour ; solution  of  silver  in  aqm  forti»^ 


I XLV.]  VIEW  OF  THE  HARD-LABOUR  BILL. 


with  dust  and  dirt.  It  will  also  give  access 
for  the  air  to  ventílate  the  under  part  of  it. 

' Bedsteads  are  actually  allowed  to  felons 
in  many  gaols.* 

I see  no  provisión  made  here  for  firing : 
yet  some  provisión  of  this  sort  seems  abso- 
lutely  necessary,  at  least  in  extreme  coid 
weather,  for  those  whose  employments  are 
chiefly  of  the  sedentary  kind,  and  for  all  of 
them  at  times,  when  no  work  is  done,  as  on 
Sundays.  For  this  purpose,  it  is  by  no  means 
necessary,  ñor  even  advisable,  that  there 
should  be  a fire  to  every  room,  _ ñor  between 
every  two  rooms,  ñor  indeed  that  there  should 
be  in  any  of  the  rooms  any  fireplaces  at  all. 
•The  most  economical  way  as  yet  in  use,  of 
generating  and  applying  heat  for  this  pur- 
pose, seems  to  be  that  which  is  practised  in 
hot~houses,  by  means  of  flues  or  lateral  chim- 
nies,  in  which  the  smoke  deposits  its  heat  in 
its  passage  to  the  atmosphere.  The  fire  em- 
ployed  in  heating  the  bread-oven  might,  per- 
haps,  be  occasionally  made  useful  in  this  way. 
I have  heard  it  suggested,  that  the  steam  of 
boiling  water  might  perhaps  be  applied  to  the 
purpose  of  heating  rooms^  in  a method  that 
might  be  more  economical  than  that  of  heat- 
ing them  by  smoke.  If  this  expedient  were 
employed,  the  coppers  in  which  the  victuals 
were  boiled  might  perhaps  be  adapted  to  this 
purpose.f 

The  provisión  for  excluding  promiscuous 
visitants  seems  highly  eligible.  In  a nation, 
however,  so  jealous  of  every  thing  that  sa- 
vours  of  secresy  in  the  exercise  of  coercive 
power,  even  over  the  most  obnoxious  of  its 
members,  it  required  no  mean  degree  of  in- 
trepidity  to  propose  it.  I had,  in  truth,  but 
little  hope  of  seeing  it  proposed,  much  less 
adopted  and  acquiesced  in,  as  it  already  is 
in  the  instance  of  the  Thames  convicts.  An 
acquiescence  so  complete  and  general  as  this 
has  been  found  to  be,  argties  a greater  ftind 
of  solid  sense,  and  less  sensibility  to  inflam- 
matory  ideas,  than  perhaps,  before  the  experi- 
ment  was  made,  could  reasonably  have  been 
hoped  for.  This,  together  with  many  other 
examples  to  the  like  eífect,  may  serve  to 
silence  at  least,  if  not  to  remove,  any  objec- 
tions  that  may  be  entertained  against  a men- 
sure acknowledged  to  be  beneficial  in  itself, 
on  the  score  of  its  being  obnoxious  to  popular 
sentiment,  unwarranted  by  the  dictates  of 
utility. 

The  establishment  of  Visitors,  who  are  fre- 
ijuently  to  be  changed,  and  the  admission  of 
occasional  visitants  by  order  from  any  member 
of  the  committees,  are  expedients  that  seem 
amply  sufficient  for  obviating  any  real  danger 
of  abusive  severity.  It  is  surely  a notion  too 

• Howard,  96.  264,  292,  404,  407,  443,  454. 

Mr.  Howard  found  stoves,  and  a rallar 
provisión  for  firing,  in  several  foreign  prisons. 

Howard,  109,  114, 137* 


wild  to  be  seriously  entertained,  by  any  ono 
who  mil  give  himself  leisure  to  reflect,  that 
the  whole  body  of  country  magistrates,  and 
the  whole  circle  of  their  acquaintnnce,  are 
likely  to  be  tainted  with  the  principies  of 
aristocratic  tyranny.  Supposing  this,  against 
all  probability,  to  be  the  case,  and  that  any 
one  habit  of  undue  severity  were  established, 
any  one  false  brother  would  be  sufficient  tó 
betray  the  secrets  of  the  confcderacy,  and 
expose  it  to  the  resentment  of  the  public. 

At  the  same  time,  it  is  highly  expedient  to 
give  as  little  admittance  as  possible  to  persons 
of  such  ranks  in  life  as  are  most  obnoxious  to 
the  punishment  inflicted  in  these  houses.  The 
cirumstances  of  secresy  and  seclusion  give  an 
air  of  mystery  to  the  scene,  which  contributes 
greatly  to  enhance  the  terrors  it  is  intended 
to  impress.  True  it  is,  that  the  convicts,  as 
they  come  to  be  discharged,  and  to  mix  again 
with  society,  will  circuíate,  among  persons 
of  the  same  ranks  in  life,  such  accounts  of 
what  they  have  seen  and  felt,  as  it  may  be 
thought  will  be  sufficient  to  correct  any  in- 
accuracies  in  the  notions  that  may  have  been 
suggested  by  imagination.  This,  however,  I 
take  it,  will  not  be  altogether  the  case.  Ex- 
perience  and  ocular  observation  might  in- 
deed, in  time,  dissipate  the  illusion,  and  bring 
down  the  apparent  horrors  of  the  scene  to  a 
level  with  the  real  suffering  ; but  in  the  sus- 
ceptible minds  of  the  giddy  multitude,  it  is 
not  mere  report  alone  that  can  oblitérate  the 
influence  of  first  impressions. 

Section  XLV.  makes  provisión  for  com- 
municating  to  these  societies  the  beneíits  of 
religión. 

1.  On  all  Sundays,  as  also  on  Christmas- 
day  and  Good-Friday,  there  is  to  be  morning 
and  evening  Service,  with  a sermón  after  each ; 
at  which  Services  all  the  convicts  (unless  dis- 
abled  by  illness)  are  to  be  present. 

2.  The  two  sexes  are  to  be  kept  at  a dis- 
tance  from,  and,  by  means  of  partitions,  out 
of  sight  of,  one  another. 

3.  Of  the  officers  and  servants,  such  as 
can  be  spared  from  their  employments,  are 
likewise  (unless  prevented  by  illness)  to  be 
present. 

4.  The  chaplain  is  required  to  visit,  at 
their  request,  and  empowered  to  visit  at  bis 
own  discretion,  any  of  the  offenders,  sick  or 
in  health,  who  may  stand  in  need  of  his  spi- 
ritual  assistance : so  that  his  visits  interfere 
not  with  their  stated  labours. 

Observations.  — It  were  to  be  \yished  on 
this  occasion,  if  it  could  be  done  without  in- 
convenience,  that  such  of  the  convicts  as  may 
bappen  to  be  of  a religión  different  from  the 
established,  might  have  the  benefit  of  spiri- 
tual  consolation  in  their  own  way.  It  is  no 
answer,  to  say  with  a sneer,  that  the  iidiahi- 
tants  of  these  houses  are  in  little  likelihood 
of  being  encumbered  with  religious  scruplcs ; 
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nexions  are  by  ttis  time,  perbaps,  dissolved ; 
by  death,  by  change  of  abode,  or  by  estrange- 
ment : at  any  rate,  he  is  probably  at  a dis- 
tance  from  them.  His  known  delinqueney 
and  his  punishment,  though,  after  such  a 
course  of  discipline,  it  is  to  be  hoped  it  will 
not  opérate  opon  all  persons  so  as  to  prevent 
their  employing  him,  may,  however,  opérate 
lipón  tnany.  Meantime,  if  he  be  totally  un- 
provided,  he  must  either  sink  at  once  mto 
the  idleness  and  misery  of  a poor-house,  or 
beg,  or  starve,  or  betake  himself  to  courses 
similar  to  those  which  brought  him  to  the 
place  of  punishment  he  is  just  freed  from. 
The  expedient,  therefore,  of  giving  him  a 
temporary  supply,  is  an  highly  proper  one, 
though  not  so  obvious  as,  for  the  credit  of 
human  sagacity  and  compassion,  it  were  to 
be  wished  it  were. 

But  supposing  an  offender’s  behaviour  to 
have  been  such  as  renders  it  improper  for 
the  visitors  to  give  him  the  certifícate  here 
mentioned,  what  is  to  become  of  him  then  ? 
Were  no  certifícate  to  be  given  in  any  case, 
some  persons  might,  perhaps,  be  induced  to 
run  the  hazard  of  employing  a convict,  to 
vvhom  it  would  not  have  been  proper  to  have 
granted  one.  But  when  it  is  known  that  a 
certifícate  of  good  behaviour  is  granted  to 
the  generality  of  the  conviets,  the  denial  of 
such  a certifícate  to  any  one  amounts  in  fact 
to  a certifícate  of  the  contrary.  In  such  a 
case,  it  is  not  very  probable  that  he  will  find 
employment  anywhere.  The  supply  provided 
for  him,  liberal  as  it  is,  can  reprieve  him  only, 
not  save  him,  from  the  above-mentioned  di- 
Icmma. 

In  such  a case,  I see  but  two  courses  that 
can  be  taken.  One  is,  to  empower  the  com- 
mittee  to  continué  him  in  his  confínement, 
till  his  behaviour  shall  have  entitled  him  to 
his  certifícate  : the  other  is,  to  enlist  him  by 
compulsión  in  the  land  or  sea  Service.  How 
far  it  would  be  consistent  with  the  honour  of 
either  of  those  Services  to  admit  a man  with 
such  a stamp  of  uncancelled  ignominy  upon 
him,  is  more  than  I can  takc  upon  me  to  de- 
termine. At  any  rate,  it  seems  hardly  proper 
to  let  him  rank  upon  a par  with  honest  men. 
In  the  sea  Service,  provisions  being  found 
him,  his  pay  might  very  well  bear  to  be  re- 
duced  below  the  common  level : in  the  land 
Service,  provisions  not  being  allowed,  the 
subsistence  is  too  bare  to  admit  of  the  least 
reduction. 


It  is  to  be  hoped,  indeed,  that  aft 
stnct  and  well  - regulated  a course  ol 
eipline  as  that  prescribed  by  the  bilí, 
will  be  very  few  conviets  to  whom  it  w 
necessary  to  deny  the  certifícate  in  ques 
but  it  is  fit  that  every  case  that  can  hí 
should  be  provided  for. 

Section  XLIII.  provides  that  the  offe 
shall  be  divided  into  three  classes;  in  es 


whicb  every  offender  is  to  be  ranked,  during 
an  equal  part  of  his  time : and  as  he  ad  vanees 
from  a prior  to  a subsequent  one,  his  conñne- 
ment  and  labour  are  to  be  gradually  less  and 
less  severe.  The  different  gradations  of  se- 
verity  are  to  be  settled  from  time  to  time  by 
regulations  to  be  made  by  the  comraittee,  so 
as  not  to  clash  with  the  provisions  of  thia 

hill. 

Observations This  división  of  the  con- 

viets into  classes  will  be  examined,  when  we 
come  to  consider  the  uses  that  are  made  of  it. 

Section  XLIV.  regulates  the  furniture  and 
pólice  of  the  lodging-rooms. 

1 . Ever^  lodging-room  is  to  be  “ provided 
with  matting  for  lying  upon,  a coverlid,  and 
two  or  more  coarse  blankets.” 

2.  “ Also  with  proper  tools  or  instruments 
for  their  employment.” 

3.  No  person  (except  as  herein  is  excepted) 
is  to  “ be  permitted  to  go  at  any  time  into 
these  rooms,  or  to  see  or  converse  with  the 
offenders.” 

4.  Persons  excepted  are,  1.  The  officers 
and  servants  of  the  house  ; 2.  Any  person 
who  has  an  order  from  any  raember  of  the 
committee. 

5.  At  night,  as  soon  as  the  time  of  work 
is  over,  a bell  is  to  be  rung,  the  doors  of  the 
rooms  locked,  and  the  lights  in  them  put  out; 
and  from  that  time,  till  the  hour  of  work  comes 
round  again,  a watchman  is  to  patrole  over 
every  part  of  the  house  every  half-hour  at 
least. 

Observations.  — Under  the  article  of  bed- 
ding,  I see  no  mention  made  of  sheets.  Was 
this  omission  undesigned,  or  was  it  meant 
that  they  should  have  none?  or  would  not 
the  use  of  linen,  if  not  absolutely  necessary, 
at  least  be  conducive,  however,  to  the  pre- 
servation  of  their  health  ? Mr.  Hume,  I think, 
in  his  History,  Mr.  Barrington,*  and,  I be- 
lieve,  medical  writers,  have  mentioned  the 
use  of  linen  as  being  a principal  cause  why 
the  leprosy,  which  was  once  so  common  in 
this  country,  is  now  so  rare. 

I see  no  mention  neither  of  a hedstead. 
Mr.  Howard  in  general  terms  recommends 
bedsteads  for  health  and  cleanliness.f  A bed- 
stead,  however  coid  the  materials  (suppose 
iron,)  >vill  be  warraer  than  the  stone  or  brick 
floor,  with  only  matting  to  cover  it ; for 
the  surface  of  the  iron  in  the  hedstead  be- 
ing much  less  than  that  of  the  covered  part 
of  the  floor,  the  natural  warmth  of  the  body, 
accumulated  on  the  bedding,  will  be  con- 
ducted  away  much  less  readily  by  the  former 
than  by  the  latter.  At  any  rate,  the  eleva- 
tion  given  by  a bedstead  will  save  the  bed- 
ding from  being  trampled  on,  and  covered 


• Observations  on  the  Statutes,  Title  Con- 
suetiiMnes  et  Assisa  Forestas.,  p.  193,  3d  ediU 
t P.  7.1,  2(i4. 
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be  but  a few  steps.  It  is  doubtless  for  tbese 
or  similar  reasons,  that  a situation  thus  ele- 
vated  Í8  very  generaUy  cbosen  for  the  infir- 
mary  in  foreign  prisons.*  In  order  that  tbose 
whose  health  might  require  it,  might  enjoy 
the  benefits  of  air  and  exercise  in  some  de- 
gree,  even  in  rainy  weather,  it  would  be  of 
great  use  if  the  building,  or  a great  part  of  it, 
were  raised  upon  arcades.  This  Mr.  Howard 
recommends  strongly  for  so  much  of  it  as  is 
occupied  by  lodging-rooms,  on  the  score  of 
security. 

The  expense,  indeed,  of  building  upon 
arches,  and  of  leading,  would  be  very  con- 
siderable ; but  the  plan  seems  to  be,  not  to 
spare  expense.  The  Conciergerie  at  Paris,f 
the  Dol-huys  at  Amsterdam,^  the  Maison  de 
Forcé  at  Ghent,||  are  raised  upon  arcades  :§ 
in  the  Bastile  at  París,  the  roof  is  flat  and 
leaded.  I must  confess,  I see  not  why  Eng- 
land  should  be  less  able  to  bear  sucb  an 
expense  than  France,  Holland,  or  Austrian 
Flanders. 

Section  XLVII.  regulatesthe  appointment, 
powers,  and  salaries  of  the  visitors. 

1 . Each  cominittee  is  to  appoint  two  visi- 
tors, “ Justices  of  the  Peace,  or  other  sub- 
stantial  householders,”  who  are  to  be  resident 
in  the  district. 

2.  Of  these  visitors,  one  is  to  be  changed 
every  year : no  one  is  to  continué  for  more 
than  two  successive  years  ; but  any  one,  after 
an  interval  of  two  years,  may  be  again  ap- 
pointed. 

3.  The  visitors  are  to  attend  at  least  once 
in  every  fortnight. 

4.  At  each  attendance  they  are  to  go 
through  the  following  heads  of  duty  : 

1.  To  examine  the  state  of  the  “ house” 
[buildings.] 

2.  To  see  every  convict. 

3.  To  inspect  the  accounts  of  the  go- 
vernor  and  storekeepers. 

4.  Tohear  any  complaints  concerning 
the  behaviour  of  the  officers  and  servan  ts. 

5.  Or  of  the  convicts. 

6.  And  in  general  to  examine  into  the 
conduct  and  management  of  the  house, 

5.  For  these  purposes,  every  visitor  is  em- 
powered  to  examine  any  persons  upon  oath. 

6.  They  are  likewise  empowered  to  apply 
punishments  or  rewards  as  under-mentioned. 

7.  They  are  from  time  to  time  to  make 
their  reports  to  the  judges,^  as  before,  or  to 
the  committee  of  the  district. 

8.  They  are  to  have  a gratuity,  if  they 
think  proper  to  demand  it,  for  each  attend- 
ance, to  be  settled  by  the  committee,  and 
approved  of  by  the  judges. 

Observations.  ■ — The  rotation  established 
among  these  officers  is  grounded  upon  ap- 

• Howard,  82,  91,  96.  + Ibid.  128. 

+ Ibid.  82.  . II  Ibid.  140.  § Ibid.  82. 

^ See  Sections  11,  21,  24,  26,  30. 


proved  principies,  that  are  exemplified  in 
many  other  instances.  If  the  same  two  vi- 
sitors were  to  be  continued  for  life,  the  de- 
gree  of  discipline  kept  up  in  the  house  might 
come  to  depend  more  upon  the  notions  and 
temper  of  those  two  persons,  than  upon  set- 
tled rules,  Having  no  emulation  to  anímate 
them,  they  might  grow  torpid  and  indifferent : 
they  might  contract  too  cióse  an  intimacy 
with  the  governor  and  other  officers,  so  as 
to  be  disposed  to  connive  at  their  negligence 
or  peculation ; they  might  make  what  is  called 
a job  of  their  office,  looking  upon  the  emo- 
luments  of  it  as  an  establishment  for  life. 
On  the  other  hand,  were  both  vi.sitors  to  go 
out  at  once,  the  fresh  comers  would  for  a 
time  be  new  and  awkward  in  their  office ; 
and  the  fund  of  experience  collected  at  each 
period  would  be  dissipated  by  every  fresh 
appointment.  But  upon  this  plan,  that  fund 
is  continually  accumulating,  and  is  trans- 
mitted  entire  through  every  succession.  At 
the  same  time,  by  admitting  the  re-electiou 
of  a visitor  after  a certain  interval,  room  is 
left  for  accepting  the  Services  of  such  gen- 
tlemen  as,  in  point  of  inclination  and  ability, 
may  show  themselves  most  competcnt  to  the 
office. 

Section  XLVIII.  gives  power  to  the  vi- 
sitors to  suspend  any  officer  or  servant,  ex- 
cept  the  governor,  in  case  of  “ corruption, 
or  other  gross  misbehaviour.” 

Section  XLIX.  appoints  the  duty  of  the 
task-master. 

1.  He  is  constantly  to  superintend  the 
Works  carried  on  by  the  convicts. 

2.  He  is  to  “ take  an  account  of  every 
neglect  of  work  or  other  misbehaviour.” 

3.  Also  of  any  instance  of  extraordinary 
diligence  or  good  behaviour. 

4.  He  is  to  make  his  reports  from  time  to 
time  to  the  governor,  who  is  to  cause  them 
to  be  entered  in  a book  to  be  kept  for  that 
purpose, 

Section  L.  defines  the  powers  of  the  go- 
vernor in  punishing  offences  committed  in 
the  house.  These  are  enumerated  under  the 
following  heads : — 

1.  Disobedience  of  the  “ orders  of  the 
house.” 

2.  Idleness,  negligence,  or  wilful  mis- 
management  of  work. 

3.  Assaults,  not  attended  with  any  dan- 
gerous  wound  or  bruise,  by  one  convict 
upon  another. 

4.  Indecent  behaviour. 

5.  Profane  cursing  and  swearing. 

6.  Absence  from  chapel. 

7.  Irreverent  behaviour  at  chapel. 

2.  For  any  of  the  above  offences,  the  go- 
vernor may  punish  by  cióse  confineinent  in  a 
“ cell  or  dungeon,”  for  any  term  notexcced- 
ing  three  days,  and  keeping  the  offender  upon 
bread  and  water  only. 
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for  a total  indifference  to  religión  is  by  no 
mcans  a necessary  accompaniment  to  an  oc- 
casional  deviation  from  the  dictates  of  mora- 
lity;  on  the  contrary,  itis  no  uncommon  thing 
to  observe,  in  the  same  person,  a great  inat- 
tention  to  the  essentials  of  morality,  joined 
to  an  anxious  attention  to  the  inessentials  and 
externáis  of  religión.  This  point,  however, 
could  not  be  eompassed  without  some  diffi- 
c'ilty.  It  would  be  endless  to  set  up  as  many 
chapéis  as  therc  may  chance  to  be  sects  in 
this  community.  At  any  rate,  it  is  not  the 
belonging  or  professing  to  belong  to  any  otber 
sect,  that  should  be  allowed  to  excuse  a ma,n 
from  attendingthe  stated  service;  for,  if  this 
wcre  the  case,  persons  who  cared  nothing 
a})oiit  religión  would  be  apt  to  profess  them- 
sel  ves  of  some  dissenting  sect,  that,  instead 
of  going  to  chapel,  they  miglit  spend  the  time 
in  idleness.  The  being  obliged  to  give  such 
attendaiice  would  be  no  hardship  to  any,  even 
in  a religious  view ; for  I do  not  believe  there 
is  at  this  time  of  day  any  sect  which  holds 
it  sinful  mcrely  to  be  present  at  divine  Ser- 
vice performed  according  to  the  rites  oí  the 
church  of  England.*  I suppose  there  are  few, 
indeed,  but  would  even  think  it  better  to  at- 
tend  that  scrvice  than  none  at  all. 

Jews  and  Catholics  would  be  the  worst  oíF: 
Jews,  with  their  eontinual  domestic  cere- 
monies,  and  Catholics  with  their  niimerous 
sacraments.  Catholicsf  seem,  at  first  sight, 
to  be  without  hope  of  remedy  : a door,  how- 
ever, though  but  a narrow  one,  is  opened  for 
their  relief,  by  the  general  power  vested  in 
the  members  of  thecommittees  to  give  orders 
of  admission.  As  to  Jews,  I must  confess,  I 
can  see  no  feasible  way  of  making,  in  each 
labour-house,  the  provisions  requisite  for 
satisfying  all  their  various  scruples.  As  it 
happens,  there  seems  reason  (I  do  not  know 
whetber  to  say  to  hope,  but  at  any  rate)  to 
believe,  that  of  such  of  them  as  are  likely  to 
becomc  inhabitants  of  these  bouses,  there  are 
not  many  on  whom  these  scruples  would  sit 
heavy.  The  only  expedient  I can  think  of 
for  the  indulgence  of  these  people  is,  to  have 
one  labour-house  for  all  the  conviets  of  this 
persuasión  throughout  the  kingdom.  In  such 
case,  it  would  be  but  reasonable  that  the 
whole  community  of  Jews  should  be  at  the 
expense  of  this  establishment,  including  the 
charges  of  conveyance.  They  might  then 
have  their  own  rabbis,  and  their  own  cooks 
and  butehers. 

The  provisión  for  the  concealment  of  the 
sexes  from  each  otber  has  been  exemplified 


• In  the  prisons  at  París,  however,  Protestants 
are  excused  from  hearingmass.  SeeHoward  01. 

By  Stat.  27  Eliz.  c.  2,  for  a popish  priest 
or  other  ecclesiastical  person  to  be  in  any  part  of 
tne  realm  is  treason ; and  for  any  one  wittinglv 

fu  n relieve,  or  comfort  han. 

18  a capital  felony. 


by  the  practice  in  the  Magdulen  and  other 
chapéis. 

In  some  of  the  larger  houses,  considering 
the  numberof  persons,  eithersickorinhealth, 
who  might  be  disposed  to  receive  the  assist- 
ance  of  a minister,  or  to  W'hora  a zealoua 
minister  might  be  disposed  to  give  it,  espe- 
cially  if  these  additions  were  to  be  made  to 
the  Service  that  are  proposed  under  section 
39,  a single  chaplain  might  hardly  be  suffi- 
cient  to  go  through  all  the  duty.  In  such 
case,  the  contributions  that  might  be  required 
of  occasional  visitors  at  chapel,  who  are  likely 
to  become  numerous,  might  probably  provide 
for  another  chaplain. 

Section  58,  which  relates  to  conviets  work- 
ing  lipón  rivers,  provides  for  the  burial  of 
such  as  die  under  confinement.  I see  no  such 
provisión  relative  to  such  as  may  die  in  the 
labour-houses.  "Would  it  not  be  proper  to 
annex  to  each  house  a piece  of  ground  to  be 
consecrated  for  that  purpose  ? 

Section  XLVI.  makes  provisión  for  the 
article  of  health. 

1.  There  are  to  be  two  or  more  yards,  in 
which  the  offenders  are  to  be  permitted  to 
take  the  air  by  turns,  as  their  health  may 
require  : in  these  yards,  if  proper  employment 
can  be  found,  they  are  also  to  be  permitted 
to  work,  instead  of  working  in  the  house. 

2.  Any  offender  appearing  to  be  sick,  is, 
upon  report  made  by  the  surgeon  or  apothe- 
cary  that  his  sickness  is  real,  to  be  ordered 
by  the  governor  to  the  infirmary,  if  his  sick- 
ness  be  of  a nature  to  require  it,  and  entered 
in  a book  upon  the  sick  list : and  upon  the 
surgeon  or  apotbecary’s  report  of  his  being 
recovered  and  fit  to  work,  he  is  to  be  brought 
back  to  his  lodging-room,  and  put  to  work 
again,  as  far  as  is  consistent  with  bis  health. 

Observations The  number  of  yards  is 

required,  we  see,  to  be  two  at  least : the  in- 
tention  is  manifest  enough,  though  it  is  not 
mentioned : it  is,  that  the  two  sexes  may, 
in  conformity  to  the  plan  of  separation  marked 
out  in  sections  38  and  41,  have  each  a yard 
to  themselves. 

As  to  the  purpose  of  airing,  the  best  place 
of  all  is  the  top  of  the  house.  The  air  on 
the  top  of  the  house  is  likely  to  be  purer 
than  the  air  in  any  yards  can  be,  surrounded 
as  such  yards  must  be  by  a high  wall : Isí, 
such  a situation  would  be  higher  than  the 
damp  or  the  noxious  eflSuvia  would  ascend, 
were  the  air  to  reinain  unchanged : 2dly,  be- 
sides  this,  the  air,  on  account  of  the  open- 
ness  of  the  situation,  would,  in  fact,  be  con- 
tinually  renewing.J  For  this  purpose,  it 
would  be  necessary  the  roof  of  the  house 
should  be  flat,  and  covered  with  lead.  The 
inftrmary  might  be  situated  in  the  highest 
story,  so  that  from  thence  to  the  leads  would 
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quent  dasses  (in  the  same  manner,  perhaps, 
but)  for  a longer  time  than  he  was  to  have 
had  to  go  through  them  in  under  bis  original 
commitment.  Had  there,  however,  been  no 
distinction  in  the  treatment  to  be  given  to 
the  Respective  dasses,  it  must  have  been 
understood  in  this  sense,  as  prolonging  the 
total  time  ; for  the  provisión  would  have  had 
iiothing  but  the  circumstance  of  time  to  opé- 
rate upon. 

Another  doubt  I have  respecting  the  clause 
in  section  50,  which  limíts  the  time  for  which 
a governor  is  empowered  to  keep  a convict 
in  a dungeon  upon  bread  and  water  to  three 
days,  This  passage  I know  not  very  well 
how  to  recondle  to  a clause  in  section  51. 
In  this  latter  section,  in  case  of  an  offence 
which,  in  the  opinión  of  the  governor,  de- 
serves a greater  piinishment  than  what  he  is 
himself  authorized  to  inflict,  he  is  directed  to 
report  it  to  the  visitors,  who,  in  such  case, 
are  authorized  to  order  the  offender  to  con- 
fínement  in  a dungeon,  there  to  be  kept  on 
bread  and  water,  if  that  be  the  mode  of  pu- 
nishment  they  think  proper  to  adopt,  for  ten 
days.  Thus  far,  then,  their  power  extends ; 
to  the  confining  a man  for  ten  days.  To  the 
governor,  in  the  last  preceding  section,  it  was 
not  thought  proper  to  give  so  great  a power : 
his  power  was  to  extend  no  farther  than  to 
the  confining  a man  for  three  days ; yet  in 
this  same  section,  in  the  case  above  men- 
tioned,  where,  by  the  supposition,  he  cannot 
punish  by  confinement  for  more  than  three 
days,  the  governor  is  empowered  and  “ re- 
qiiired”  to  order  the  convict  to  the  dungeon, 
and  “ immediately,  or  the  next  time  the 
visitors  shall  come,”  report  the  offence  to 
them,  for  them  to  punish  it.  Now,  for  what 
time  the  convict  committed  in  this  manner  to 
a dungeon  is  to  remam  there,  is  not  expressly 
said : as  no  time  is  mentioncd  for  his  release- 
ment,  it  seems  impossible  to  put  any  other 
construction  upon  the  clause  than  that  he  is 
to  stay  there  till  the  coming  of  the  visitors. 
But  the  visitors  may  not  come  for  a fort- 
night.  * So  long,  then,  may  a convict  remain 
in  one  of  these  dungeons  by  the  authority  of 
a governor.  The  consequence  is,  that  indi- 
rectly  a power  is  given  to  this  officer,  of  in- 
fiicting  a punishment  more  than  three  times 
as  great  as  that  which  it  is  thought  proper, 
in  direct  terms,  to  empower  him  to  inflict ; 
and  (as  far  as  concerns  this  species  of  punish- 
ment) greater  than  that  which  it  has  been 
thought  proper,  in  any  terms,  to  empower 
the  visitors  to  inflict.  On  this  occasion,  no 
mention,  I observe,  is  made  of  dieting  upon 
bread  and  water:  the  governor  is  simply  re- 
quired  to  order  the  offender  to  one  of  the  dun- 
geons. Is  he  then,  or  is  he  not,  in  this  case, 
authorized  to  add  that  hardship  to  the  con- 


finement ? Is  the  dieting  in  this  manner,  or  is 
it  not,  to  be  regarded  as  an  article  includcd 
of  course  in  the  regimen  of  a dungeon  ? This 
power  of  punishing  an  oflíender  previously  to 
trial,  is  confined,  I observe,  to  the  governor : 
it  is  not  given  to  the  visitors. 

The  provisión  for  disposing  of  the  convicta 
into  classes,i-  so  as  to  be  hable  to  be  ad- 
vanced  or  to  be  degraded,  % seems  an  cxcel- 
lent  expedient  for  strengthening  the  influence 
of  the  severa!  authorities  to  which  it  is  meant 
to  subject  them.  It  seems  extrcmoly  wcll 
contrived  for  exciting  emnlation  ; for  making 
a standing  and  palpable  distinction  betwixt 
good  and  ill  behaviour,  and  for  keeping  their 
hopes  and  fears  continually  awake.  If  it 
should  be  thought  proper  to  indulge  the  con- 
viets  with  a share  in  the  profit  of  the  la- 
bour,||  this  would  afford  a farther  means  of 
adding  to  the  distinction. 

Here  ends  that  part  of  the  hill  which  con- 
cerns the  establishment  of  labour-houses. 
What  follows  in  the  seven  next  scctions  is 
confined  to  the  system  of  labour  to  be  car- 
ried  on  upon  rivers.  The  greater  part  of 
them  are  employed  in  re-enacting  so  iiuiny 
corresponding  clauses  of  the  present  act.  § 
Concerning  these,  it  will  not  be  necessary  to 
be  very  particular. 

Section  LUI.  establishes,  in  general  terms, 
the  authority  of  the  superintendents  above 
spoken  of.  ^ It  empowers  them,  upon  the 
delivery  of  any  malo  convict  into  their  cus- 
tody,  to  keep  him,  for  the  term  mentioncd 
in  his  sentence,  to  hard  labour.  This  hard 
labour  is  to  be  applied  “ cither  to  the  raising 
of  sand,  soil,  and  gravcl,  or  in  any  other  labo- 
rious  Service  for  the  benefit  of  the  navigation 
of  the  Thames,  or  of  such  other  navigable 
rivers  or  harbours  as  aforesaid  ;”*  * when  on 
the  Thames,  “ then  at  such  places  only,  and 
subject  to  such  limitations,  as  the  Trinity- 
House  shall  from  time  to  time  prescribe.” 
Observations.  — This,  as  to  the  greater 
part  of  it,  is  an  exact  transcript  of  the  latter 
part  of  section  5 of  the  present  act.  f f 

Section  LIV.  prohibits  superintendents 
from  employing  their  conviets  in  delivering 
ballast  to  ships : it  restriets  the  application 
of  the  labour  to  the  above-mentioned  object 
of  benefiting  the  navigation  of  the  rivers  or 
harbours  in  question  ; except  that  it  pcrniits 
the  employing  them  in  making  or  repairing 
embankments  or  sea-walls. 

H-  See  Sect.  43.  í Seo  Sect  51. 

II  See  observation.s  on  Sect,  23. 

§ The  ñame  given  to  the  head  person  wlio  fs 
to  have  the  charge  of  the  conviets  upon  this 
establishment,  is  changed  from  Overscer  (the 
word  used  in  the  former  act)  to  Supcriutcndcnt, 
•[[  See  Sect  32,  33,  34,  3ti. 

••  See  Sect  32,  „ , , 

++  By  the  present  acty  I mean  all  along  tlie 
Stat  lOGeo,  III.  ch.  43,  being  tliat  which  is  in 
lorcc  at  the  time  I wrile. 


• See  Sect  47. 
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3.  Toucliing  any  of  the  abore  ^ offences, 
the  governor  may  examine  “ any"  persons 

upon  oath.  _ 

Section  LI.  empowers  the  visitors  and  tne 
commiftee  to  punish  certain  otber  instances 
of  bad  beliav'iour  in  a severer  manner. 

1.  To  the  visitors  power  is  giren  to  punish, 
in  anr  conrict,  the  folloiring  additional  of- 
fcncos  * - 

1.  Absoluto  rcfusal  to  perform  his 
work. 

2.  Wilfiil  abuse  of  the  matenals. 

3.  Attempts  to  escape. 

4.  Assaults  on  any  person  at  large, 
who  happens  to  be  present. 

5.  Assaults  on  any  officer  or  serrant 
of  the  house. 

2.  Ther  are  empovrered  also  to  punish  any 
assaults  by  one  conrict  upon  another,  that 
may  happen  not  to  haré  been  punished  by 
the  governor. 

3.  Also  any  of  the  offences  which  the  go- 
vernor is  authorized  to  punish  in  the  case 
■vvhere,  by  reason  of  the  enormity  or  repe- 
tition  of  the  oífence,  the  punishment  which 
the  gorernor  is  empowered  to  inflict  oí  his 
own  authority,  is  thought  by  him  not  to  be 
suflficient. 

4.  For  any  of  the  above  offences,  the  vi- 
sitors may  punish  by  either 

1 . Modérate  ivhipping. 

2.  Confinement  upon  bread  and  water 
in  a dungeon,  for  any  time  not  exceeding. 
ten  days. 

3.  Or  both  the  above  punishments  in 
conjunction. 

5.  Concerning  the  above  offences  they  are 
empowered  to  examine  upon  oath,  with  an 
injunction  that  it  be  in  the  presence  of  the 
offender. 

6.  In  the  cases  No.  2 and  3,  “ i/¿e  go- 
vernor may,  and  he  is  herehy  required  to, 
order  such  offender  to  the  cells  or  dungeons, — 
and  is  immediately,"  or  at  the  next  coming  of 
the  visitors,  to  “ report  such  offence  to  such 
visitors  ; who  are  hereby  empowered  and  re- 
quired to  inquire  and  determine  concerning 
the  same." 

7.  In  case  of  any  offence  which  the  visitors 
shall  deem  worthy  of  a greater  punishment 
than  they  are  authorized  to  inflict,  they  shall 
report  the  oífence,  with  the  nature  and  cir- 
cumstaoces  of  it,  and  the  ñame  of  the  oífen- 
der,  to  the  next  meeting  of  the  committee. 

8.  To  the  committee  power  is  giren  to 
punish  offences  thus  reported  to  them,  by 
either 

1.  Modérate  whipping. 

^ 2.  Confinement  upon  bread  and  water 
in  a dungeon. 

3.  Turning  down  from  a higher  class 
to  a lower. 

4.  All  or  any  of  the  above  punish- 
ments in  conjunction. 


9.  “ In  case  ofremoval  into  a prior  class, 
the  offender  shall,  from  the  time  of  making 
such  order  of  removal,  go  through  such  prior 
class,  and  also  the  subsequent  class  or  clasaes, 
in  the  same  manner,  and  for  the  same  time,  as 
under  his  or  her  original  commitment." 

Section  LII.  is  the  converse  of  the  section 
last  preceding : it  opens  a door  to  pardon, 
upon  the  ground  of  extraordinary  yood  be- 
haviour. 

1.  If  in  any  convict  committed  by  justices 
in  sessions,  the  visitors  “ shall  at  any  time 
observe,  or  be  satisfactorily  informed  of,  any 
extraordinary  diligence  or  merit,"  and  make 
report  accordingly,  “ the  said  justices”  [shall] 
“ may,  if  they  think  proper,  advance  him  into 
a higher  class.” 

2.  When  any  convict  has  been  prometed 
as  above,  the  time  of  his  confinement  is  to 
“ be  computed  as  if  he  or  she  had  regularly 
passed  through  the  prior  class  or  classes.” 

3.  With  regard  to  any  convicta  committed 
by  the  judges,*  whether  originally,  or  upon 
a pardon  granted  upon  that  condition,  for  a 
certain  term,  the  judges  are,  upon  a like  re- 
port, to  have  like  power  to  alter  and  shorten 
his  confinement. 

4.  Convicta,  committed  for  Ufe,  may,  upon 
being  reported  to  the  judges  as  aforesaid,  be 
by  them  reported  to  his  Majesty  for  mercy. 

Observations This  and  the  two  last  pre- 

ceding sections  bearing  a cióse  relation  to 
one  another,  I shall  consider  them  together. 
As  to  the  last  of  the  two  paragraphs  I have 
printed  in  italics,  I must  confess  I am  not 
altogether  certain  about  the  sense  of  it,  My 
doubt  is,  whether  a convict,  upon  his  degra- 
dation  into  a lower  class,  is  to  be  punished 
with  respect  to  the  severity  of  his  treatment 
only,  or,  besides  that,  with  respect  to  the 
duration  of  his  confinement.  I am  inclined 
to  imagine,  both  ways ; but  this  construction 
seems  not  to  be  absolutely  a necessary  one. 

A convict,  suppose,  has  been  committed 
for  three  years.  He  has  served  the  first  year 
of  his  time,  and  haJf  his  second.  Of  course, 
he  has  been  half  a year  entered  in  the  second 
class.  He  now  commits  an  offence  which  the 
committee  think  proper  to  punish  with  de- 
gradation : he  is  turned  down  into  the  first 
class.  What  now  is  to  become  of  him  ? Is 
he  to  stay  two  years  and  a half  longer,  to 
wit,  one  half  year  more  in  the  first  class,  and 
a year  in  each  of  the  other  classes,  or  only 
one  year  and  a half,  that  is,  half  a year  in 
each  of  the  three  classes  ? In  the  first  case^ 
it  seems  hardly  proper  to  say,  that  he  has 
gone  through  “ such  prior  class,  and  also  the 
subsequent  classes,  in  the  same  manner  and 
for  the  same  time  as  under  his  original  com- 
mitment for  it  seems  that  he  has  gone 
through  such  prior  class,  and  also  the  subse- 

• At  the  Oíd  Bailey,  or  on  the  circuita. 
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pense  to  tbe  establishraent.  Not  content  witb 
performing  tbe  ordinary  duty  in  tbe  manner 
provided  for  in  tbe  bilí,  be  is  assiduous  in 
giving  tbem  tbe  benefit  of  bis  instructions 
by  every  means,  and  at  every  opportunity  in 
bis  power.  He  has  distributed  Bibles  among 
tbem ; and  has  endeavoured  to  direct  their 
attention  to  tbe  sacred  writings,  by  giving 
tbem  rewards  for  performing  little  exercises 
proposed  to  tbem  as  tests  of  their  proficiency. 

The  loose  and  general  way  in  which  these 
and  other  exigencies  are  provided  for,  witb 
respect  to  convicta  of  tbe  description  novv 
befare  us,  especially  when  compared  witb 
tbe  strict  and  minute  attention  paid  to  tbe 
regimen  of  tbe  labour-houses,  are  strong  tes- 
timonies of  tbe  extraordinary  confidence  re- 
posed  in  tbe  present  superintendent.  I have 
never  heard  of  any  fact  so  much  as  surmised, 
that  afforded  tbe  least  reason  for  deeming 
that  conñdence  misplaced,  and  I have  much 
reason  for  entertaining  a contrary  opinión ; 
yet  I should  be  sorry  to  see  the  merit  of  this 
individual  ofbcer  made  an  argument  for  en- 
tailing  powers  so  unlimited  upon  what  person 
soever  may  chance  at  any  time  hereafter  to 
bear  his  office.  The  establishment  upon  the 
Thames  has  been  acknowledged  to  be  in- 
tended but  as  a measure  of  experiment ; it  is 
to  be  hoped,  therefore,  that  when  the  effect 
of  the  regimen  prescribed  for  the  hard-labour 
houses  has  been  approved  by  experience,  it 
will  be  extended  to  the  establishments  upon 
rivers.  Jealoust/,  not  confidence,  is  the  cha- 
racteristic  of  tcise  laws. 

Section  LX.  enjoins  the  governors  and 
superintendents  to  make  returns  of  the  state 
of  the  convicts  under  their  aire.  These  re- 
tums  are  to  contain  the  following  particu- 
lars : — 

1.  The  ñame  of  eachconvict  commit- 
ted  to  their  custody. 

2.  His  offence. 

3.  His  sentence. 

4.  His  State  of  body. 

5.  His  behaviour  while  in  custody. 

They  are  also  to  exhibit  the  ñames  of  all 

Bucb  convicts,  as,  since  the  last  return,  have 
passed  out  of  their  custody,  whether 

1.  By  death. 

2.  By  escape. 

3.  By  releasement,  whether  by  order 
of  a Secretary  of  State  or  otherwise. 

For  the  purpose  of  making  these  returns, 
regular  books  are  to  be  kept  by  the  persons 
who  are  respectively  to  make  tbem. 

They  are  to  be  made  by  the  superintendent 
of  the  Thames  convicts  to  the  King’s  Bench, 
the  first  day  of  every  term;  by  the  governors 
of  labour-houses,  and  the  superintendents  of 
any  other  work,  to  the  judges,  as  before,* 
at  each  assize ; to  the  justices  of  the  peace 


• See  Scctions  11,  21,  24,  26, 30.  47,  52. 


for  every  county  and  división  within  tlie  dis- 
trict,  at  the  two  sessions  holden  next  after 
Easter  and  Michaelmas. 

They  are  to  be  made  upon  oath,  to  be  ad- 
ministered  to  them  by  the  respective  courts. 

Observations — The  ordering  these  returns 
is  a measure  of  excellent  use  in  furnishing 
data  for  the  legislator  to  go  to  work  upon. 
They  will  form  altogether  a kind  of  poli, 
tical  barometer,  by  which  the  effect  of  eveiy 
legislativa  operation  relativa  tó  the  subject, 
may  be  indicated  and  made  palpable.  It  is 
not  till  lately  that  legislators  have  thought 
of  providing  themselves  with  these  neces- 
sary  documents.  They  may  be  compared  to 
the  bilis  of  mortality  published  annually  in 
London  ; indicating  the  moral  health  of  the 
community  (but  a little  more  accurately, 
it  is  to  be  hoped,)  as  these  latter  do  tíie 
physical. 

It  would  tend  still  farther  to  forward  the 
good  purposes  of  this  measure,  if  the  returns, 
as  soon  as  filad,  were  to  be  made  public,  by 
being  printed  in  the  Gazette,  and  in  the  local 
newspapers.  They  might  also  be  collcctcd 
once  a-year,  and  published  all  together  in  a 
book.f 

Section  LXI.  pro  vides  a penalty  for  es- 
capes. This  penalty,  if  theconvict  liad  been 
ordered  to  hard  labour  in  lien  of  capital  pu- 
nishment,  is  death  : if  in  lieu  of  transpoi  ta- 
tion,  in  the  first  instance,  an  addition  of  thrce 
years  to  his  term  of  servitude ; in  the  second 
instance,  death. 

Observations.  — I cannot  help  entertaining 
some  doubts  of  the  expedieney  of  capital 
punishment  in  case  of  escapes.  Punishments 
that  a man  has  occasion  to  choose  out  of,  should 
he  commensurable.  That  which  is  meant  to 
appearthegreater,  should  eitherbe  altogether 
of  the  same  kind,  or  inelude  one  that  is  of 
the  same  kind  with  the  lesser ; other«ise, 
the  danger  always  is,  considering  the  variety 
of  men’s  circumstances  and  teinpers,  lest  the 
punishment  which  appears  the  greater  to 
the  legislator  and  the  judge,  as  being  in  ge- 
neral the  greater,  should  appear  the  lesser  to 
the  delinquent.  On  the  other  hand,  you  may 
be  sure  of  making  yoiir  punishment  appear 
the  greater  to  the  delinquent,  when,  keeping 
to  the  same  species,  you  can  either  increase 
it  in  degree,  or  add  a punishment  of  anorher 
spccies.  A fine  may  to  one  man  be  worse 


A few  years  ago,  I began  sketching  out  a 
lian  for  a collection  of  documents  of  this  kind, 
o be  published  by  authority,  under  the  naine  o< 
ills  of  dcünquency,  with  analogy  to  the  hiUs  of 
nortility  above  spoken  of : but  the  despair  of 
eeing  anything  of  that  sort  carned  into  execu- 
ion,  soon  occasioned  me  to  abandon  it  Myidea 
ifas  to  extend  it  to  all  persons  convicted  on  cri- 
ainal  prosecutions.  Indecd,  if  tbe  result  of  all 
»w  prweedings  in  general  were  digested  into 
ables,  it  migbt  iurnisn  useful  matter  for  a vancty 
f political  speculations. 
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Observations.  — This  section  is  an  exact 
transcript  of  section  6 of  the  present  act, 
with  the  addition  only  of  the  above  excep- 
tion.  As  this  new  kind  of  employment  was 
meant  to  be  permitted,  the  insertion  of  the 
above  exception  for  that  purpose,  was  no 
more  than  prudent,  at  least,  if  not  absolute- 
Iv  necessary : for  the  main  design  in  making 
of  embankments  or  sea-walls  is  to  save  the 
land  from  being  carried  away  or  overflowed ; 
and  it  may  be  of  little  or  no  service  to  the 
navigation.  Mr.  Campbell,  superintendent  of 
the  Thames  convicts,  pursuing  the  spirit  of 
bis  instructions  rather  than  the  letter,  has 
already  ventured  to  employ  his  convicts  in 
some  useful  works  on  shore : perhaps  it  migbt 
not  be  amiss  to  add  a retrospectivo  clause  for 
his  indemnity. 

As  to  the  prohibition  above  mentioned,  no 
reason  for  it  is  given.  I imagine  the  reason 
to  have  been  the  preventing  that  intercom- 
mimication  which,  in  such  a case,  would  have 
been  necessary  betwcen  the  convicts  and  the 
ships’  crews.  It  can  have  nothing  to  do  with 
any  privileges  of  the  Trinity-house ; not  be- 
ing confined  to  the  Thames,  but  extended  to 
all  rivers  and  harboiirs  where  convicts  shall 
be  employed. 

Section  LV.  provides  for  the  diet  and  ap- 
parel  of  convicts,  under  the  care  of  superin- 
tendents,  as  section  40  did  for  those  who  are 
to  be  confined  in  the  labour-houses.  In  point 
of  diet,  it  directs  that  they  be  fed  with  bread, 
and  any  coarse  or  inferior  food,  and  water  or 
small  beer,  as  in  section  40 ; only  the  word 
“ meat”  is  dropped  here  after  the  word  coarse 
(whether  by  accident  or  design  is  more  than 
I can  determine.)  The  apparel  it  leaves  al- 
together  to  the  “ discretion  of  the  siiperin- 
tendents:”  it  likewise  prohibits  the  supplying 
the  convicts  with  any  other  food,  drink,  or 
clothing,  under  a penalty  of  not  more  than 
ten  pounds,  ñor  less  than  forty  shillings. 

Observations This  section  is  the  same 

as  section  7 of  the  present  act ; except  with 
regard  to  the  penalty,  which,  by  the  present 
act,  is  not  to  be  more  than  forty  shillings. 

Section  LVI.  invests  superintendents  with 
the  power  of  correction.  A convict  refusing 
to  perform  his  work,  or  “ guilty  of  any  other 
misbehaviour  or  disorderly  conduct,"  may  be 
punished  by  the  superintendent,  by  “ such 
whipping,  or  other  modérate  piinishment, 
as  may  be  infiicted  by  law  on  persons  com- 
mitted  to  a house  of  correction  for  hard  la- 
bour.” 

Observations.  — This  section  is  the  same 
Jn  every  respect  as  section  8 of  the  pre- 
sent  act.  ^ 

. Section  LVII.  provides  a supply  for  con- 
yicts  of  this  description,  upon  their  discharge, 
to  the  same  amount  as  section  52  did  for 
the  convicts  in  the  labour-houses.  It  like- 
wise  provides  for  the  discharge  of  any  con- 


vict, previous  to  the  expiration  of  his  term, 
upon  a letter  written,  upon  a recommenda- 
tion  from  the  judges  as  in  section  60,  by  a 
secretary  of  state.  The  sum  of  money,  and 
the  clothing,  it  refers,  in  this  case,  to  the 
determination  of  the  above  jedges.” 

Observations.  — This  section  is  the  same, 
in  every  respect,  as  section  9 of  the  pre- 
sent act. 

Section  LVIII.  makes  provisión  in  the 
lump  for  the  assistance,  medical  and  reli- 
gious,  to  be  given  to  the  convicts  in  question, 
as  likewise  for  the  burial  of  such  as  may 
chance  to  die,  as  also  for  these  and  all  other 
expenses  attending  the  keeping  of  the  con- 
victs under  the  care  of  such  superintendents. 
These  expenses  it  directs  to  be  annually  laid 
before  the  House  of  Commons,  and  under- 
takes,  that,  after  deducting  the  net  profits 
(if  any)  of  the  labour,  they  shall  be  provided 
for  in  the  next  supplies  granted  by  parliament. 
The  chaplains,  surgeons,  and  apothecaries  to 
be  provided,  are  to  be  such  as  “ the  super- 
intendent shall  find  it  expedient,  or  shall  be 
required”  (it  does  not  say  by  whom)  “ from 
time  to  time  to  employ.”  The  convicts  are 
to  be  “ buried  in  the  most  commodious  parts 
of  the  shores,  in  or  near  which  they  have  been 
employed,”  and  “ according  to  the  form  pre- 
scribed  by  the  liturgy  of  the  Church  of  Eng- 
land.  The  necessary  charges  of  such  funerala, 
and  also  of  the  coroners,  who  shall  sit  on  the 
bodies  of  such  convicts,  are  to  be  defrayed  in 
the  manner  above  mentioned.” 

Section  LIX.  provides,  that  such  chaplains 
shall  read  morning  and  evening  prayer,  and 
preach  a sermón  after  each,  every  Sunday,  as 
also  on  Christmas-day  and  Good  Friday. 

Observations. — These  two  sections  are  so 
many  additions  to  the  present  act.  In  this 
the  whole  business  was  referred  so  entirely 
to  the  discretion  of  the  superintendent,  that 
no  express  provisión  was  made  for  either  the 
spiritual  or  medical  assistance,  or  the  burial 
of  the  convicts.  Neither  was  any  provisión 
made  for  the  coroner’s  fees;  whereby  that 
expense  (which  was  not  altogether  a trifling 
one)  falls  solely  as  yet  upon  the  counties 
bordering  that  part  of  the  Thames  they  are 
employed  upon ; that  is,  upon  the  counties  of 
Kent  and  Essex,  one  or  both  of  them.  These 
omissions  are  supplied  in  the  bilí  before,  as 
it  was  highly  requisito  they  should  be. 

In  the  meantime,  they  have  been  volun- 
tarily  supplied  by  the  attention  of  Mr.  Camp- 
bell, the  present  superintendent.  A surgeon 
of  a battalion  attends  the  convicts  once  a-^y ; 
and  the  surgeon-general  of  the  artillery  visita 
them  once  a-week.  A clergyman,  sent  by  the 
Countess  of  Huntingdon,  gives  them  the  as- 
sistances  belonging  to  his  profession,  withoiit 
any  gratuity  from  Mr.  Campbell,  or  any  ex- 

• See  Sections  11,  21,  24, 26,  30,  47,  52. 
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or  attempt  to  escape  or  rescue,  either  against 
the  convict  himself,  or  any  person  assisting 
him,  the  certificate  above  mentioned  (after 
proof  made  that  the  culprit  is  the  same  that 
was  delivered  with  such  certificate)  is  to  be 
deemed  conclusive  evidence  of  his  being  the 
person  who  was  ordered  to  the  confinement 
therein  mentioned. 

Observations.  — To  show  the  beneficial 
effects  of  these  provisions,  in  saving  useless 
trouble,  the  way  would  be  to  state  and  ex- 
plain  the  several  rules  of  law  which  they 
dispense  with ; but  this  is  a piece  of  infor- 
mation  that  would  not  be  very  interesting 
to  readers  at  large,  and  lawyers  have  no  need 
of  it. 

Section  LXIV.  appoints  the  mode  of  pro- 
cedure  for  the  recovery  of  the  pecuniary 
penalties  infiicted  by  this  bilí,  when  no  par- 
ticular method  is  prescribed.*  It  is  to  be 
summary,  before  two  justices  of  the  peace: 
the  imprisonment,  in  case  of  failure,  is  to  be 
for  not  less  than  one  month,  ñor  more  than 
six.  The  other  provisions  are  what  are  usu- 
ally  inserted  in  cases  of  summary  procedure. 

Section  LXV.  is  another  provisión  of  pro- 
cedure, dispensing,  for  the  purposes  of  this 
act,  with  the  general  rule  óf  law,  that  judges 
must  be  in  the  jurisdiction  for  which  they 
are  doing  business.  It  sometimes  happens, 
that  the  court-house  for  a town  that  is  a 
county  of  itself,  is  the  court-house  for  the 
county  at  large,  but  the  judges’  lodgings  are 
not  sitúate  in  both.  It  therefore  declares, 
that,  for  the  above  purposes,  they  shall  be 
“ construed  and  taken  to  be  sitúate  in  hoth." 

Observations Here  the  hand  of  the  law- 

yer  is  visible : a plain  man  would  have  con- 
tented  himself  with  saying,  that  a judge  of 
the  description  in  question  might  do  such 
business  as  might  be  done  at  his  lodgings,  for 
any  county,  although  he  were  in  an  adjacent 
one.  But  there  never  was  yet  alawyer,  who, 
when  either  would  equally  well  serve  the 
turn,  did  not  prefer  a false  account  to  the  true 
one.  The  oíd  maxim,  which,  to  another  man 
would  seem  inflexible,  “ nothing  can  be  in 
two  places  at  once,”  bows  down  before  him. 
These  paradoxes  are  a kind  of  professional 
wit,  which  is  altogether  innocent  in  the  in- 
tention,  though  not  altogether  harmless  in 
its  effects.  This  is  no  reflection  on  the  au- 
thor:  it  is  only  attributing  to  him,  in  common 
with  every  body,  what  nobody  is  ashamed  of. 

Section  LXVI.  allows  persons  prosecuted 
for  anything  done  in  pursuance  of  this  bilí, 
to  plead  the  general  issue : if  the  suit  termí- 
nate in  their  favour,  gives  them  treble  costs ; 
if  against  them,  and  by  verdict,  exempts  them 
from  costs,  uníess  the  judge  certify  bis  ap- 
probation  of  the  verdict. 

• See  Sections  40,  55.  See  also  Sections  18, 
41,  fi2,  where  other  modes  of  procedure  seem  to 
be  intended. 


Section  LXVII.  limits  the  place  and  time 
oí  such  a prosecution.  The  jurisdiction  is 
to  be  that  wherein  the  act  was  done ; the 
time,  within  six  months  of  it. 

Section  LXVIII.  andlast,  repeals  the  pre- 
sent  act,  except  with  regard  to  such  offenders 
whose  terms  are  unexpired. 

Observations Perhaps  the  simpler,  and 

more  commodious  way,  would  be  to  take  a 
section  by  itself,  for  giving  the  requisite  con- 
tinuance  to  the  above  terms,  and  doing  what 
else  is  necessary  (for  I suspect  that  more  may 
be  necessary)  to  prevent  the  unintendcd  con- 
sequences  of  such  a repeal ; and  then,  in  an- 
other section,  to  repeal  the  act  simply  and 
absolutely. 

Some  hundred  years  henee,  when  concise- 
ness  shall  be  deemed  preferable  to  prolixity, 
and  the  parliamentary  style  shall  have  l>een 
divested  of  ali  those  peculiarities  which  dis- 
tinguish  it,  to  its  disadvantage,  froin  that  of 
common  conversation,  the  formulary  for  that 
purpose  may  be  as  follows:  — 

The  Act  16  George  III.  c.43.  stands  repealed. 

The  Act  16  George  III.  may  be  repealed, 
but  the  memory  of  the  proposer  of  it  will 
sur  vive. 


SUPPLEMENTAL  HINTS  AND 
OBSERVATIONS. 

The  following  observations,  though  they 
connect  with  the  subject  of  Section  1,  could 
not  well  have  been  introduced  previously  to 
Sections  30,  43,  and  52. 

Besides  those  stated  under  Section  1,  a 
farther  advantage  which  the  punishment  pro- 
posed  to  be  establisbed  in  the  labour-houses 
has  over  transportation,  is  that  of  superior 
divisibilitg ; by  which  means  the  quantity  of 
it  is  capable  of  being  proportioned  with  greater 
nicety,  to  the  different  degrees  of  malignity 
in  different  offences.  The  punishment  of 
hard  labour  is  divisible  in  point  of  intensitg 
as  well  as  of  duration;  and  a división  of  it  in 
the  former  of  these  ways  is  actually  directed 
to  be  made  in  section  43.  That  of  transpor- 
tation is  divisible  no  othcrwise  than  in  point 
of  duration.  In  this  point  it  is,  in  its  own 
nature,  indeed,  incapable  of  being  divided  to 
as  great  a degree  of  nicety  as  hard  labour  is. 
Very  little  advantage,  hovvever,  of  this  pro- 
perty  of  it,  has  been  made  in  practice.  1 arn 
not  certain  whether  there  may  not  have  been 
a few  instances  in  which  conviets  have  been 
transportad  for  as  short  a time  as  three  years ; 
but  in  general,  the  only  terms  in  use  have 
been  for  se  ven  years,  for  fourteen  years,  and 
for  life.  In  the  duration  of  the  confinement 
in  the  hard-labour  houses,  as  inany  different 
periods  are  allowed  on  one  occasion  or  un- 
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than  imprisonmert ; imprisonment  may  to 
another  man  be  worse  than  a fine  : but  a fine 
of  twenty  pounds  must  to  every  man  be  worse 
than  a fine  of  ten  pounds  ; imprisonment  for 
six  months,  than  imprisonment  for  three  : so 
also  must  imprisonment,  though  it  were  but 
for  a day,  added  to  a fine  of  ten  pounds,  than 
a fine  of  ten  pounds  by  itself. 

In  the  present  instance,  it  may  very  well 
happen,  that  a convict  may  even  prefer  cer- 
tain  death  to  his  situation  in  a labour-house 
or  on  board  a ligbter : in  such  case,  the  pu- 
nishment  of  death,  it  is  plain,  can  have  no 
hold  011  him.  What  is  still  more  likely  to 
happen  is,  that  although  he  would  not  prefer 
certain  death  to  such  a situation,  he  would  yet 
prefer  sych  a chance  of  death  as  he  appears 
likely  to  be  liable  to,  after  having  effected 
his  escape.  I say,  after  having  effected  it : 
for  the  attempt,  I observe,  is  not  made  punish- 
able  in  this  inanner. 

It  may  be  objected  in  the  first  case,  that 
if  death  were  preferable  in  his  eyes  to  servi- 
tude,  he  would  inflict  it  on  himself.  But  the 
inference  is  not  just.  He  may  be  restrained 
by  the  dread  of  future  punishmcnt ; or  by 
tiiat  timidity  which,  though  it  might  suffer 
him  to  put  himself  in  the  way  of  dying  at  a 
somewhat  distant  and  uncertain  period  by 
the  hand  of  another,  would  not  suffer  him, 
when  the  time  carne,  to  employ  his  own.  In 
either  of  these  cases,  capital  punishment,  so 
far  from  acting  as  a preventative,  may  opé- 
rate as  an  inducement. 

In  cases  of  escape,  little,  it  should  seem, 
is  to  be  done  in  the  way  of  restraint,  by  means 
that  apply  only  to  the  mind : physical  ob- 
stacles  are  the  only  ones  to  be  depended  on. 
To  the  catalogue  of  these,  large  additions 
and  improvements  have  been  inade,  and  still 
more,  as  I have  venturcd  to  suggest,  might 
be  made,  if  necessary,  by  the  present  bilí. 
The  degree  of  security  which  these  promise 
to  afford,  seems  to  be  quite  sufficient,  with- 
out  having  recourse  to  capital  punishment. 
This  will  save  the  unpopularity  of  inflicting 
a punishment  so  harsh,  for  an  offence  so  na- 
tural. 

In  preference  to  capital  punishment,  I 
\yould  rather  be  for  applying  hard  labour  for 
life.  Such  a punishment  is  already  admitted 
of  by  this  bilí.* 

Section  LXII.  inflicts  penalties  on  such 
♦ersons  as  rnay  be  instrumental  to  escapes. 

1.  Any  persons  rescuing  such  a convict, 

eitlier  from  the  place  of  his  confinement,  or 
íroin  the  custody  of  any  who  are  conveying 
him  to  it,  or  assisting  in  such  rescue,  are  to 
suffer  as  for  rescuing  a felón,  after  judgment, 
from  a gaoler.  ’ 

2.  Any  persons  who,  by  siipplying  arms. 
or  Instruments  of  disguise,  or  otherwise,  assist 


a convict  in  escaping,  or  attempting  to  escape, 
are  to  suflfer  as  for  felony. 

3.  Persons  who,  having  the  custody  of 
such  a convict,  or  being  employed  by  one 
that  has,  permit  him  to  escape,  if  voluntarily, 
are  also  to  suffer  as  for  felony. 

4.  If  negligently,  are  to  be  deemed  guilty 
of  a misdemeanor,  and  are  to  be  liable  to  a 
fine  not  exceeding  ten  pounds,  or  to  impri- 
sonment for  not  more  than  six  months,  qr 
to  both. 

Observations.  — The  punishment  here  ap- 
pointed  for  negligently  permitting  an  escape, 
is,  I fear,  liable  to  be  too  small ; especially 
considering,  that  a wilful  permission  of  this 
sort  may  frequently,  for  w'ant  of  direct  proof, 
be  no  otherwise  punishable  than  as  an  act  oí 
negligence.  If  a convict  of  this  stamp  be  a 
man  of  substance,  as  may  sometimes  happen, 
he  may  be  very  well  able  to  give  an  under- 
keeper  such  a reward  for  his  connivance  as 
may  very  well  indemnify  him  against  the 
chance  of  losing  ten  pounds,  and  suffering 
even  a six  months’  imprisonment.  What  is 
remarkable,  this  punishment  is  no  greater 
than  that  which,  in  another  part  of  this  bill,t 
is  appointed  for  the  trivial  offence  of  supply- 
ing  a convict  with  prohibited  meat  or  drink. 
Instead,  therefore,  of  saying  that  it  should 
not  be  mure  than  the  quantum  specified,  I 
would  rather  say  that  it  should  not  be  lesa, 
At  any  rate,  it  should  contain  some  impri- 
sonment ; for,  against  imprisonment,  a man 
cannot  be  so  completely  indemnified  as  against 
fine. 

I see  no  punishment  for  the  attempt  to 
rescue,  or  the  assisting  in  such  attempt : yet 
the  attempt  to  rescue  is  an  offence  as  much 
more  atrocioiis  than  the  assisting  in  a quiet 
attempt  to  escape,  as  robbery  is  than  simple 
theft. 

What  is  the  use  of  describing  the  punish- 
ment of  a rescuer  in  a round-about  way  by 
reterence  ? why  not  make  it  felony  at  once  ? 
The  standing  punishment  for  the  rescuing  of 
a felón  (meaning  a simple  felón)  is  no  more 
than  simple  felony.  It  ought,  bowever,  to 
be  greater,  or  else  the  assisting  in  a quiet 
attempt  to  escape  ought  to  be  less  : other- 
wise the  offender  has  nothing  to  determine  his 
choice  in  J'avour  of  an  offence  less  mischiivous, 
in  preference  to  an  offence  more  mischiévous. 

I take  for  granted  it  could  never  have  been 
the  intention  that,  under  this  clause,  the 
rescuer  of  a capital  felón  pardoned  on  coiidL 
tion,  should  suffer  capitally. 

Section  LXIII.  is  calculated  to  facilitate 
the  prosecution  of  persons  concerued  in  es- 
capes. 

1.  Convicts  escaping  may  be  iried  in  the 
county  in  which  they  are  retaken. 

2.  In  a prosecution  for  an  escape  or  rescue. 


• See  Sect.  52. 


-f-  Sections  41,  65. 
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ntunber  of  yards  distance  ? An  establishinent 
of  this  sort  might,  in  some  way  or  other, 
afford  inducements  to  people  of  tho  lower 
classes  to  settle  near  it.  But  the  near  vici- 
jiity  of  any  house  might  be  productiva  of  se- 
veral  bad  effects ; it  might  facUitate  escapes ; 
it  would  take  away  from  the  sequestrated 
appearance  of  the  scene;  it  would  put  the 
convicta  and  their  neighbours  into  the  way 
of  engaging  in  conversations  which  might  be 
of  prejudice  to  both. 

With  regard  to  such  convicts  as  it  may  be 
thought  expedient  to  put  to  works  of  the  se- 
dentary  kind,  it  might  be  of  use,  on  the  score 
of  economy,  if  such  of  them  as  have  a trade 
of  their  own  that  can  be  carried  on  in  tbe 
house,  should  be  permitted  to  work  at  that 
trade,  in  preference  to  another.  Hatters, 
stocking-weavers,  tailors,  shoemakers,  and 
many  other  handicrafts,  might  carry  on  their 
trades  in  such  a situation,  nearly  as  well  as 
anywhere  else  ; so  it  were  in  the  Wholesale 
way,  and  not  for  particular  employers.  The 
trades  that  will  be  set  up  in  the  house  for 
the  instruction  of  the  convicts  will  hardly  be 
of  the  most  lucrative  kind ; and  if  they  were, 
it  can  hardly  be  expected  that  a man  should 
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earn  as  much  at  a trade  that  is  new  to  him, 
as  at  one  he  has  been  bred  up  to.  The  dif- 
ference  would  be  so  much  loss  to  the  public 
during  the  time  a convict  continúes  in  the 
labour-house.  But  it  might,  besides  that, 
be  a loss  to  him,  and  through  him  to  the 
public,  for  the  remainder  of  his  life  : if  his 
confinement  has  been  long,  he  may  have  lost, 
by  the  time  it  is  over,  a great  part  of  his  skill. 
In  the  compass  of  a few  years,  a course  of 
hard  labour  may  have  irrecoverably  deprived 
a man  of  that  pliancy  of  muscle  and  nicety 
of  touch  that  is  necessary  in  some  trades. 

The  convicts  who  come  within  the  view 
of  this  institution  may  be  distinguished  ii>to 
two  classes : the  one  consisting  of  malefac- 
tors  by  profession,  who  pogsess  no  honest 
talent ; the  other  of  persons  of  different 
trades  and  employments,  who  have  subjected 
themselves  to  the  censure  of  the  laws  by  an 
occasional  deviation  from  integrity,  The  lirst 
cannot  but  be  benefited  by  the  institution  in 
point  of  talent,  as  weU  as  in  other  respects ; 
the  others,  howsoever  benefited  in  other  re- 
spects, may,  in  many  cases,  be  sufferers  in 
point  of  talent,  if  their  industry  be  forced  out 
of  its  oíd  channels 


I 


Voi..  IV. 


c 


VIEW  OF  THE  HARD-LABOUR  BILL. 


other,  as  may  be  marked  out  between  one 
vear  and  se  ven  years.  I cánnot  see,  however, 
whv  even  a greater  latitude  than  this  should 
not  be  admitted  of,  especially  on  the  side  of 
diminution ; in  other  \yords,  why  a sborter 
time  than  a vear  should  in  no  case  be  allowed. 
One  should 'thiiik,  that  for  many  of  the  of- 
fences  that  are  punishable  by  transportation, 
a less  term  than  one  year,  and  for  petty  lai- 
ceny,  a less  term  than  two  years  (the  terms 
respectively  allowed  of,)  might  suffice.  But 
on  this  head  I shall  insist  no  farther,^  as  it 
would  lead  me  from  the  particular  object  of 
the  proposed  bilí,  to  discussions  that  belong 
to  a general  survey  of  criminal  jurispru- 
dence. 

Another  point  in  which  the  punishment 
proposed  by  the  bilí,  has  the  advantage  of 
transportation,  is  that  of  being  in  the  way  of 
being  remitted  at  any  time,  on  the  ground  of 
merits  displayed  subsequently  to  the  offence. 
Provisión,  we  may  remember,  is  made  for 
that  purpose  in  section  52.  But  a convict 
who  is  transported,  though  he  be  not  out  of 
the  reach  of  pardon,  is  out  of  all  hope  of  par- 
don  on  that  ground,  since  he  lies  out  of  the 
reach  of  all  observation  which  could  díctate 
the  expediency  of  siich  indulgence. 

The  following  hints  connect,  in  some  mea- 
sure,  with  the  subjectof  section  13,  and  with 
a principie  adopted  in  section  40. 

A suitable  motío  over  the  doors  of  these 
houses  might  have  many  good  effects.  It 
might  contribute  to  incúlcate  the  justice,  to 
augment  the  terror,  and  to  spread  the  noto- 
riety  of  this  plan  of  punishment. 

The  following  sentence  might,  perhaps, 
answer  the  purpose : — “ Had  they  leen  indus- 
trious  when  free,  they  need  not  have  drudged 
here  like  slaves.” 

Or  this,  — “ Violence  and  knavery 

Are  the  roads  to  slavery.” 

The  latter  is  that  which  I should  prefer,  on 
many  accounts.  It  is  more  expressive,  indi- 
cating  more  particularly  the  kind  of  misbeha- 
viour  that  was  the  cause  of  their  punishment ; 
and  the  proverbial  turn  of  it,  together  with 
the  jingle,  will  render  it  more  apt  to  be  cir- 
culated  and  remembered  by  the  people.  Vio- 
lence respecta  those  who  may  be  committed 
upon  a pardon  for  robbery,  or  those  who  may 
have  been  committed  in  any  way  for  mali- 
cious  mischief;  knavery,  the  common  run  of 
thieves  and  sharpers.  Fraudulent  andforcible, 
isa  división  that  runs  in  a manner  through 
the  whole  catalogue  of  offences  against  the 
pólice, 

The  efficacy  of  this  motto  might  be  still 
íarther  assisted  by  a device.  Over  the  door 
thcre  might  likewise  be  a bas-relief,  or  a 
pamting,  exhibiting  a wolf  and  a fox  yoked 
together  to  a heavy  cart,  and  a driver  whip- 
puig  them:  the  wolf  as  an  emblem  of  vio- 
lence and  mischief;  the  fox  of  knavery.  In 


the  back  ground  might  be  a troop  of  wolyes 
ravaging  a flock  of  sheep,  and  a fox  watching 
a hen-roost. 

Bas-reliefs,  if  made  in  artificial  stone,  might 
be  cast,  a number  of  them  in  the  same  mould, 
and  be  the  same  for  all  the  labour-houses. 

Should  it  be  thought  an  improvement,  a 
monkey,  as  being  more  peculiarly  the  emblem 
of  wanton  mischief,  might  be  added  to  the 
above  train.  Among  the  offences  which  it  is 
proposed  should  be  punishable  in  this  manner, 
are  many  that  come  under  the  denomination 
of  malicious  mischief.  In  this  case,  the  in- 
scription,  instead  of  “ Violence  and  knavery," 
had  need  to  be,  “ Mischief,  rapiñe,  knavery." 
The  danger  is,  lest  the  addition  of  an  ani- 
mal, whose  manners  are  calculated  more  con- 
stantly  to  excite  merriment  by  their  drollery, 
than  displeasure  by  their  mischievousness, 
should  give  such  a cast  of  ridicule  to  the 
whole  contrivance,  as  should  counteract  the 
design  of  it. 

The  device  adopted  in  the  house  of  cor- 
rection  at  Mentz,  and  other  foreign  prisons, 
according  to  the  account  given  of  it  by  Mr. 
Howard,  * does  not  seém  so  well  imagined  as 
it  might  be.  It  consists  of  a waggon  drawn 
by  two  stags,  two  lions,  and  two  wild  boars ; 
and  the  purport  of  the  inscription  is,  that 
“ if  wild  beasts  can  be  tamed  to  the  yoke, 
we  should  not  despair  of  reclaiming  irregular 
men.”  The  equipage  here  represented,  has 
nothing  in  it  that  is  very  characteristic  of  the 
persons  whose  conditions  it  is  raeant  to  alle- 
gorize ; and  there  seems  to  be  something 
awkward  in  making  the  hopes  of  succeeding, 
with  regard  to  men,  rest,  as  it  were,  upon 
no  better  footing  than  the  success  of  the  con- 
trivance  there  imagined  respecting  brutes.  I 
have  read  of  hogs  being  now  and  then  em- 
ployed  in  some  parts  of  Trance  to  help  to 
draw  a plough.  We  have  read  of  gods  and 
goddesses,  and  now  and  then,  perhaps,  a Ro- 
mán general  in  his  triumph,  who  have  been 
drawn  by  lions ; but  I never  heard  yet  of  a 
stag’s  being  yoked  to  a waggon,  either  as  a 
truth,  or  in  the  way  of  fable ; much  less  ap- 
pearance  is  there  of  its  being  acknowledged 
for  a known  truth  that  waggons  may  be  made 
to  draw  with  a team  composed  of  stags,  and 
boars,  and  lions. 

Let  me  not  be  accused  of  trifling;  those 
who  know  mankind,  know  to  what  a degree 
the  imagination  of  the  multitude  is  Hable  to 
be  influenced  by  circumstances  as  trivial  as 
these. 

With  regard  to  the  site  of  the  building,  f 
might  it  not  be  a proper  direction  to  give, 
that  care  should  be  taken  to  have  such  a 
quantity  of  ground  all  around  the  building 
included  in  the  purchase,  as  might  prevent 
any  houses  from  being  built  within  such  a 


• P.  108. 


•f  See  Sect.  11^ 
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TABLE  referred  to  in  Sections  3,  5,  6,  9,  & 11. 
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the  jurisdictions  comprised  within  that  district ; ñor  are  any  committee-justices  allowed  to  it  in 

§ 


íh)  Viz.  for  each,  OTte. 

(i)  Blanks  are  left  for  these  in  the  bilí : a column  is  here  allotted  to  them  for  the  convemence 
of  any  one  who  may  choose  to  fill  up  the  blanks  with  a pen,  when  those  in  the  bilí  are  fiUed  up. 
But  see  note  (d).  • 

(l)  Carmarthen  is  among  the  jurisdictions  included,  Ac.  see  note  (g’j : but  no  comraittee-jus- 
tices  are  adlowed  it. 
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PANOPTICON, 

OR, 

THE  INSPECTION-HOUSE,  &C. 


PREFACE. 

Moráis  reformed — health  preserved — industry 
invigorated — instruction  diffiised — public  bur- 
thens  lightened — Economg  seated,  as  it  were, 
upon  a rock  — the  gordian  knot  of  the  Poor- 
Laws  not  cut,  but  untied — all  by  a simple  idea 

in  Architecture  / Thus  much  I ventured 

to  say  on  laying  down  the  pen — and  thus  much 
I should  perhaps  have  said  on  taking  it  up, 
if  at  that  early  period  I had  seen  the  whole  of 
the  way  before  me.  A new  mode  of  obtain- 
ing  power  of  mind  over  mind,  in  a quantity 
hitherto  without  example ; and  that,  to  a 
degree  equally  without  example,  secured  by 
whoever  chooses  to  have  it  so,  against  abuse. 
- — Such  is  the  engine  : such  the  work  that 
may  be  done  with  it.  How  far  the  expec- 
tations  thus  held  out  have  been  fulfilled,  the 
reader  will  decide. 

The  Letters  which  compose  the  hody  of 
this  tract  were  written  at  Crecheff  in  Russia, 
and  from  thence  sent  to  England  in  the  year 
1787,  much  about  the  same  time  with  the 
Defence  of  UsuRY.  They  were  addressed 
to  a particular  person,  with  a view  to  a par- 
ticular establishment  then  in  contemplation 
(intelligence  of  which  had  found  its  way  to 
me  through  the  médium  of  an  English  news- 
paper),  and  without  any  immediate  or  yery 
determínate  view  to  general  puhlication.  The 
attention  of  the  pubUc  in  Ireland  baving  heen 
drawn  to  one  of  the  subjects  to  which  they 
relate,  by  the  notice  given  not  long  ago  by 
the  Chancellor  of  the  Exchequer,  of  a dispo- 
sition  on  the  part  of  government  there,  to 
make  trial  of  the  Penitentiary  system,  it  is 
on  that  account  that  they  now  see  the  light 
through  the  médium  of  the  Irish  press. 

They  are  printed  as  at  first  written,  with 
no  other  alteration  than  the  erasure  of  a few 
immaterial  passages,  and  the  addition  of  a 
PostScript,  stating  such  new  ideas  as  have 
been  the  fruit  of  a more  detailed  and  critical 
examination,  undertaken  chiefly  with  an  eye 
to  the  particular  establishment  last  men- 
tioned,  and  assisted  by  professional  infornia- 
tion  and  advice. 


In  running  over  the  descriptive  part  cf  the 
letters,  the  reader  will  find  it  convenient  to 
remember,  that  altejrations,  as  stated  in  the 
PostScript,  have  been  made,  though  he  necd 
not  at  that  period  trouble  himself  with  con- 
sidering  what  they  are : since  in  either  shape 
the  details  will  serve  equally  well  for  the  il- 
lustration  of  the  general  principie,  and  for 
the  proof  of  the  advantages  that  may  be  de- 
rived  from  it. 

In  what  concerns  the  Penitentiary  system, 
I may  be  observed  to  have  disciissed,  with 
rather  more  freedom  than  may  perhaps  be 
universally  acceptable,  a variety  of  measures 
either  estahlished  or  proposed  by  gentlemeii 
who  have  laboured  in  the  same  line.  A task 
this,  which  I would  gladly  have  avoided ; but 
complete  justice  could  not  otherwise  have 
been  done  to  the  plan  here  proposed,  ñor  its 
title  to  preference  placed  in  a satisfactory 
point  of  view.  Among  the  notions  thus 
treated,  it  is  with  pleasure  rather  than  re- 
gret  that  I observe  several  which  on  a for- 
mer  occasion  I had  myself  either  suggested 
or  subscribed  to.  I say  with  pleasure  : re- 
garding  the  incident  as  a proof  of  my  having 
no  otherwise  done  by  others  than  as  I not 
only  would  be  done  by,  but  have  actually 
done  by  myself ; a consideration  which  will, 
I hope,  make  my  apology  to  the  respectable 
gentlemen  concerned,  and  assist  their  can- 
dour  in  recommendiiig  me  to  their  forgive- 
ness.  If  by  the  light  of  reciproca!  animad- 
versión I should  find  myself  enabled  to  rec- 
tify  any  errors  of  my  own  which  may  still 
have  escaped  me,  the  correction,  instead  of 
being  shrunk  from  as  a punishment,  will  be 
embraced  as  a reward. 

In  point  of  raethod  and  compression,  some- 
thing  might  have  been  gained,  bad  the  whole, 
Letters  and  PostScript  together,  been  new 
cast,  and  the  supplemental  matter  worked  up 
with  the  original.  But  time  was  wantiiig  ; 
and,  if  the  invention  be  worth  any  thing, 
the  account  given  of  it  will  not  be  the  Icss 
amusing  or  less  instructive,  for  being  exhi- 
bited  in  an  historical  and  Progressive  point 
of  view. 


PANOPTICON,  OR  THE  INSPECTION-HOUSE.  [Letteb  I.  It 


The  concluding  Letter  on  Schools  is  a sort 
of  jen  d'esprit,  which  would  hardly  have  pre- 
sentcd  itself  in  so  light  a form,  at  any  other 
period  Ihan  at  the  moment  of  conception, 
and  under  the  flow  of  spirits  whkh  the  charms 
of  novelty  are  apt  enough  to  inspire.  As 
such,  it  rnay  possibly  help  to  alleviate  the 
tedium  of  a dry  discussion,  and  on  that  score 
obtain  the  pardon,  should  it  fail  of  receiv- 
ing  the  approbation,  of  the  graver  class  of 
readers. 


LETTER  I. 

IDEA  OF  THE  I.\SI  ECTION  PaiNCIPLE. 

Crecheff  in  White  Bussia, 

1787. 

Dear  • • * *,  — I observad  t’other  day  in  one 
of  yonr  English  papers,  an  advertiseinent 
xelative  to  a House  of  Correction  therein 
spoken  of,  as  intendec  for  **'**’**.  _ It 
occurredto  me,  that  tbe  plan  of  a building, 
lately  contri  ved  by  my  brother,  for  purposes 
in  soine  respects  similar,  and  which,  under 
the  ñame  of  the  Inspection  House,  or  the 
Elaboratory,  he  is  about  erecting  here,  might 
aíford  some  liints  for  the  above  establish- 
ment.*  I have  accordingly  obtained  some 
dravvings  relative  to  it,  which  I here  inclose. 
Indeed  I look  upon  it  as  capable  of  applica- 
tions  of  the  most  extensiva  nature ; and  that 
for  reasons  which  you  will  soon  perceive. 

To  say  all  in  one  word,  it  will  be  found 
applicable,  I think,  without  exception,  to  all 
establishments  w'hatsoever,  in  which,  w'ithin 
a space  not  too  large  to  be  covered  or  com- 
manded  by  buildings,  a number  of  persons 
are  meant  to  be  kept  under  inspection.  No 
matter  how  different,  or  even  opposite  the 
purpose : whether  it  be  that  of  punishing  the 
incorrigible,  gucu  ding  the  insane,  reforming 
the  vicious,  confining  the  suspected,  employing 
the  idle,  maintaining  the  helpless,  curing  the 
sick,  instructing  the  willing  in  any  branch  of 
indiistry,  or  training  the  rising  race  in  tbe 
path  of  education : in  a word,  whether  it  be 
applied  to  the  purposes  of  perpetual  prisons. 
in  the  room  of  death,  or  prisons  for  confine- 
inent  before  trial,  or  penitentiary-houses,  or 
houses  of  correction,  or  work-houses,  or  ma- 
nufactories,  or  mad-houses,  or  hospitals,  or 
schools. 

It  is  obvious  that,  in  all  these  instances, 

.1,*  The  sudden  breaking  out  of  the  war  between 
tne  lurks  and  Russians,  in  consequence  of  an 
unexpected  attack  made  by  the  former  on  the 
latter,  concurred  with  some  other  incidents  in 
putting  a stop  to  the  design.  The  person  here 
spoken  of,  at  that  time  Lieutenant-Colonel  Com- 
manclant  ofa  battalion  in  the  Empress’s  Service 
naving  obtained  a reíjiment  and  other  hnnn„r« 


■ regiment  and  other  honours 
war,  is  now 

the  ioltry.  * ^ 


the  more  constantly  the  persons  to  be  in* 
spected  are  under  the  eyes  of  the  persons 
who  should  inspect  them,  the  more  perfectly 
will  the  purpose  of  the  establishment  have 
been  attained.  Ideal  perfection,  if  that  were 
the  object,  would  require  that  each  person 
should  actually  be  in  that  predicament,  during 
every  instant  of  time.  This  being  impossible, 
the  next  thing  to  be  wished  for  is,  that,  at 
every  instant,  seeing  reason  to^  believe  as 
much,  and  not  being  able  to  satisfy  himself 
to  the  contrai-y,  he  should  conceive  himself  to 
be  so.  This  point,  you  will  immediately  see, 
is  most  completeíy  secured  by  my  brother’s 
plan ; and,  I think,  it  will  appear  equally  ma- 
nifest,  that  it  cannot  be  compassed  by  any 
other,  or  to  speak  more  properly,  that  if  it  be 
compassed  by  any  other,  it  can  only  be  in  pro- 
portion  as  such  other  may  approach  to  this. 

To  cut  the  matter  as  shoit  as  possible,  I 
will  consider  it  at  once  in  its  application  to 
such  purposes  as,  being  most  complicated, 
will  serve  to  exemplify  the  greatest  forcé  and 
variety  of  precaiitionary  contrivance.  Such 
are  those  which  have  suggested  the  idea  of 
penitentiary-houses : in  which  the  objects  of 
safe  custody,  confinement,  solitude,  forced  la- 
bour,  and  instruction,  were  all  of  them  to  be 
kept  in  view.  If  all  these  objects  can  be  ac- 
complished  together,  of  course  with  at  least 
equal  certainty  and  facility  may  any  lesser 
number  of  them. 


LETTER  II. 

PLAN  FOR  A PENITENTIARY  INSPECTION- 
HOUSE. 

Before  you  look  at  the  plan,  take  in  words 
the  general  idea  of  it. 

The  building  is  circular. 

The  apartments  of  the  prisoners  occupy 
the  circumference.  You  may  cali  them,  if 
you  please,  the  cells. 

These  cells  are  divided  from  one  another, 
and  the  prisoners  by  that  means  secluded 
from  all  communication  with  each  other,  by 
partitions  in  the  form  of  radii  issuing  from 
the  circumference  towards  the  centre,  and 
extending  as  many  feet  as  shall  be  thought 
necessary  to  form  the  largest  dimensión  of 
the  cell. 

The  apartment  of  the  inspector  occupies 
the  centre ; you  may  cali  it  if  you  please  the 
inspector' s lodge. 

It  will  be  convenient  in  most,  if  not  in  all 
cases,  tO'  haVe  a vacant  space  or  area  all 
round,  between  such  centre  and  such  cir- 
cumference. You  may  cali  it  if  you  please. 
the  intermedíate  or  annular  area. 

About  the  width  of  a cell  may  be  suffi- 
cient  for  a passage  from  the  outside  of  the 
building  to  the  lodge. 

Each  cell  has  in  theoutward  circumference,. 
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a windoWi  large  enough,  not  only  to  light  the 
cell,  but,  tbrough  the  cell,  to  afford  light 
enough  to  the  correspondent  part  of  the  lodge, 

The  inner  circumference  of  the  cell  is 
fbrmed  by  an  iron  grating,  so  light  as  not  to 
screen  any  part  of  the  cell  frora  the  inspec- 
tor’s  view. 

Of  this  grating,  a part  sufficiently  large 
opens,  in  form  of  a door,  to  admit  the  pri- 
soner  at  his  first  entrance ; and  to  give  ad- 
mission  at  any  time  to  the  inspector  or  any 
of  bis  attendants. 

To  cut  off  from  each  prisoner  the  view  of 
every  other,  the  partitions  are  carried  on  a 
few  feet  beyond  the  grating  into  the  inter- 
mediate  area : such  projecting  parts  I cali  the 
protracted  partitions. 

It  is  conceived,  that  the  light,  coming  in 
in  this  manner  through  the  cells,  and  so 
across  the  intermediate  area,  will  be  sutbcient 
for  the  inspectoras  lodge.  But,  for  this  par- 
póse, both  the  Windows  in  the  cells,  and  those 
corresponding  to  them  in  the  lodge,  should 
be  as  large  as  the  strength  of  the  building, 
and  what  shall  be  deemed  a necessary  atten- 
tion  to  economy,  will  permit. 

To  the  Windows  of  the  lodge  there  are 
blinds,  as  high  up  as  the  eyes  of  the  prisoners 
in  their  cells  can,  by  any  means  they  can  em- 
ploy,  be  made  to  reach. 

To  prevent  thorough  light,  whereby,  not- 
withstanding  the  blinds,  the  prisoners  would 
see  from  the  cells  whether  or  no  any  person 
was  in  the  lodge,  that  apartment  is  divided 
into  quarters,  by  partitions  formed  by  two 
diameters  to  the  circle,  Crossing  each  other 
at  right  angles.  For  these  partitions  the 
thinnest  materials  might  serve ; and  they 
might  be  made  removeable  at  pleasure ; their 
height,  sufficient  to  prevent  the  prisoners  see- 
ing  o ver  them  from  the  cells.  Doors  to  these 
partitions,  if  left  open  at  any  time,  might 
produce  the  thorough  light.  To  prevent  this, 
divide  each  partition  into  two,  at  any  part 
required,  setting  down  the  one-half  at  such 
distance  from  the  other  as  shall  be  equal  to 
the  aperture  of  a door. 

These  Windows  of  the  inspector’s  lodge  open 
into  the  intermediate  area,  in  the  form  of 
doors,  in  as  many  places  as  shall  be  deemed 
necessary  to  admit  of  bis  communicating  rea- 
dily  with  any  of  the  cells. 

Small  lamps,  in  the  outside  of  each  window 
of  the  lodge,  backed  by  a reflector,  to  throw 
the  light  into  the  corresponding  cells,  would 
extend  to  the  night  the  security  of  the  day. 

To  save  the  troublesome  exertion  of  voice 
that  might  otjjerwise  be  necessary,  and  to 
prevent  one  prisoner  from  knowing  that  the 
inspector  was  occupied  by  another  prisoner 
at  a distance,  a small  íin  tuhe  might  reach 
from  each  cell  to  thennspector’s  lodge,  pass- 
ing  across  the  area,  and  so  in  at  the  side  of 
the  correspondent  window  of  the  lodge.  By 
means  of  this  implement,  the  slightest  whis- 


per  of  the  one  might  be  heard  by  the  other, 
especially  if  he  had  proper  notice  to  apply 
his  ear  to  the  tube. 

With  regard  to  instruction,  in  cases  where 
it  cannot  be  duly  given  without  the  instruc- 
tor’s  being  cióse  to  the  work,  or  without  set- 
ting his  hand  to  it  by  way  of  example  before 
the  learner’s  face,  the  instructor  must  indeed 
here  as  elsewhere,  shift  his  station  as  often 
as  there  is  occasion  to  visit  different  work- 
men  ; unless  he  calis  the  workmen  to  him, 
which  in  some  of  the  instances  to  which  this 
sort  of  building  is  applicable,  such  as  that  of 
imprisoned  felons,  could  not  so  well  be.  But 
in  all  cases  where  directions,  given  verbally 
and  at  a distance,  are  sufficient,  these  tubes 
wiU  be  found  of  use.  They  will  save,  on 
the  one  hand,  the  exertion  of  voice  it  would 
require,  on  the  part  of  the  instructor,  to  com- 
municate  instruction  to  the  workmen  without 
quitting  his  central  station  in  the  lodge ; and, 
on  the  other,  the  confusión  which  would  en- 
sue  if  different  instructora  or  persons  in  the 
lodge  were  calling  to  the  cells  at  the  same 
time.  And,  in  the  case  of  hospitals,  the  quiet 
that  may  be  insured  by  this  little  contrivance, 
trifling  as  it  may  seem  at  first  sight,  affords 
an  additional  advantage. 

A bell,  appropriated  exclusively  to  the  pur- 
poses  of  alarm,  hangs  in  a belfry  with  which 
the  building  is  crowned,  communicating  by  a 
rope  with  the  inspector’s  lodge. 

The  most  economical,  and  perhaps  the 
most  convenient,  way  of  warming  the  cells 
and  area,  would  be  by  flues  surrounding  it, 
upon  the  principie  of  those  in  hot-houses.  A 
total  want  of  every  means  of  producing  arti- 
ficial heat  might,  in  such  weather  as  we  some- 
times  ha  ve  in  England,  be  fatal  to  the  lives 
of  the  prisoners ; at  any  rate,  it  would  often 
times  be  altogether  incompatible  with  their 
woi  king  at  any  sedentary  employment.  The 
flues,  however,  and  the  fire-places  belonging 
to  them,  instead  of  being  on  the  outside,  as 
in  hot-houses,  should  be  in  t!  e inside.  By 
this  means,  there  would  be  less  »vaste  of  heat, 
and  the  current  of  air  that  would  rush  in  on 
all  sides  through  the  cells,  to  supply  the 
draught  made  by  the  fires,  would  answer  so 
far  the  purpose  of  ventilation.  But  of  this 
more  under  the  head  of  Hospitals.* 

• There  is  one  subject,  which,  though  not  of 
the  most  dignified  kind,  ñor  of  the  most  pleasant 
kind  to  expatiate  upon,  is  of  too  great  im^rtance 
to  health  and  safe  custody  tq  be  passed  over  un- 
considered  : I mean  the  provisión  to  be  made  lor 
carrying  off  the  result  of  necessary  evacuations. 

A common  necessary  might  be  dangerous  to  secu- 
rity, and  would  be  altogether  incompatible  with 
the  plan  of  solitude.  To  bave  the  nlth  carried 
off  by  the  attendants,  would  be  altogether  as  in- 
compatible with  cleanliness ; si^ce  'vithout  such 
a degree  of  regularity  as  it  would  be  dimcult,  ir 
not  ridiculous,  to  attempt  to  enforce  in  wse  ot 
bealtli,  and  altogether  impossible  in  case  of  sick- 
ness,  the  air  of  each  cell,  and  by  that  means  tho 
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LETTER  III. 

EXTENT  FOR  A SINGLE  BOILDING. 

So  far  as  to  the  characteristic  parts  of  the 
principie  of  construction.  You  may  now, 


lodire  itself  would  be  liable  _to  be  kept  in  a stete 
of  constant  contamination,  in  the  interi^ls  be- 
twixt  one  visit  and  another.  This  being  the  case, 
I can  see  no  other  eligible  means,  than  that  of 
having  in  each  cell  a fixed  provisión  made  for  this 
parpóse  in  the  construction  of  the  building. 

Betwixt  every  other  two  cells,  at  the  end  or 
the  partition  which  divides  them,  a hollow  shaft 
or  tunnel  is  left  in  the  brick-work  of  the  exterior 
Wall ; which  tunnel,  if  there  be  several  stories  tó 
the  building,  is  carried  up  through  all  of  them. 

Into  this  tunnel  is  inserted,  under  each  cell,  the 
bottom  of  an  earthen  tipe  (üke  those applied 
in  England  to  the  tops  of  chimneys)  glazed  in  the 
inside.  The  upper  end,  opening  into  the  cell,  is 
covered  by  a seat  of  cast-iron,  bedded  into  the 
brick-work ; with  an  aperture,  which  neither  by 
its  size  ñor  shape  shall  be  capable  of  admitting 
the  body  of  a man.  To  gain  the  tunnel  from  the 
inside  of  the  cell,  the  position  of  this  pipe  will  of 
course  be  slanting.  At  the  bottom  of  the  tun- 
nel,  on  the  outside  of  the  building,  an  arched 
opening,  so  low  as  scarcely  to  be  discernible,  ad- 
mits  of  the  filth  being  carried  away.  No  one, 
who  has  been  at  aU  attentive  to  the  history  of 
prisons,  but  must  have  observed  how  often  es- 
capes have  been  effected  or  attempted  through 
this  channel. 

A slight  screen,  which  the  prisoner  might  oc- 
casionaíly  intense,  may  perhaps  not  be  tnought 
superfluous.  This,  whiíe  it  answers  the  purpose 
of  decency,  might  be  so  adjusted  as  to  prevent 
his  concealing  irom  the  eye  of  the  inspector  any 
forbidden  enterprise. 

For  each  cell,  the  wliole  apparatiis  would  not 
come  to  many  shillings : a small  consideration 
for  a great  degree  of  security.  In  this  manner, 
without  any  relaxation  of  the  discipline,  the 
advantages  of  cleanliness,  and  its  concomitant 
health,  may  be  attained  to  as  great  a degree  as 
in  most  private  houses. 

It  would  be  regarded,  perhaps,  as  a luxury  too 
great  for  an  establishment  of  this  kind,  were  I 
to  venture  to  propose  the  addition  of  a water- 
pipe  all  around,  with  a cock  to  it  in  each  cell. 
The  clear  expense  would,  however,  not  be  quite 
80  great  as  it  might  seem  : since  by  this  means 
a considerable  quantity  of  attendance  would  be 
savcd.  To  each  prisoner,  sonríe  allowance  of  wa- 
ter must  necessarily  be  afforded,  if  it  were  only 
for  drink,  without  regard  to  cleanliness.  To 
torward  that  allowance  by  hand  to  two  or  three 
hundred  prisoners  in  so  many  different  apart- 
mente,  might  perhaps  be  as  much  as  one  man 
could  do,  ii  constan tly  employed.  For  the  raising 
the  water  by  pumps  to  necessary  elevation,  the 
labour  of  the  prisoners  would  suffice. 

As  to  the  MATERIALS,  brick,  as  every  body 
knows,  would  be  the  cheapest  in  •••,  and  either 
brick  or  stone,  in  every  other  part  of  England. 
riius  much  as  to  the  shell.  But  in  a building 
calculated  for  duration,  as  this  would  be,  the 
expense  of  allowing  the  same  materials  to  the 
floors,  and  layingthem  upon  aeches,  would, 

an  unsuitable  one; 
rifv  adyantage  of  a perfect  secu- 

nty  irom  nre  is  taken  into  account. 


perhaps,  be  curious  to  know  to  what  extent 
a building  upon  this  principie  is  capable  of 
being  carried,  consisteiitly  with  the  various 
purposes  to  which  it  may  come  to  be  applied. 
Upon  this  subject,  to  speak  with  confidence 
belongs  only  to  architects  by  profession.  In- 
dulge me,  however,  with  a few  words  at  a 
venture. 

As  to  the  cells,  they  will  of  course  be  more 
or  less  spacious,  according  to  the  employment 
which  it  is  designed  should  be  carried  on  in 
them. 

As  to  the  whole  building,  if  it  be  too  small, 
the  circumference  will  not  be  large  enough 
to  aflFord  a sufficient  number  of  cells  ; if  too 
large,  the  depth  from  the  exterior  Windows 
will  be  too  great ; and  there  will  not  be  light 
enough  in  the  lodge. 

As  to  this  individual  building  of  my  bro- 
ther’s,  the  dimensions  of  it  were  determined 
by  the  consideration  of  the  most  convenient 
scantlings  of  the  timbers,  (that  being  in  his  si- 
tuation  the  cheapest  material,)  and  by  other 
local  considerations.  Itisto  have  two  stories, 
and  the  diameter  of  the  whole  building  is  to 
be  100  feet  out  and  out. 

Merely  to  help  conception,  I will  take  this 
size  for  an  example  of  such  a building  as  he 
would  propose  for  England. 

Taking  the  diameter  100  feet,  this  admits 
of  48  cells,  6 feet  wide  each  at  the  outside, 
walls  included ; with  a passage  through  the 
building,  of  8 or  9 feet. 

I begin  with  supposing  two  stories  of  cells. 

In  the  under  story,  thickness  of  the  waUs 
2^  feet. 

From  thence,  clear  depth  of  each  cell  from 
the  window  to  the  grating,  13  feet. 

From  thence  to  the  ends  of  the  partition 
walls,  3 feet  more  ; which  gives  the  length  of 
the  protracted  partitions. 

Breadth  of  the  intermedíate  area,  14. 

Total  from  the  outside  of  the  building  to 
the  lodge,  32J  feet. 

The  double  of  this,  65  feet,  leaves  for  the 
diameter  of  the  lodge,  35  feet ; including  the 
thickness  of  its  walls.  . 

In  the  upper  story,  the  cells  will  be  but 
9 feet  deep  ; the  difference  between  that  and 
the  13  feet,  which  is  their  depth  in  the  under 
story,  being  taken  up  by  a gallery  which  sur- 
rounds  the  protracted  partitions. 

This  gallery  supplies,  in  the  upper  story, 
the  place  of  an  intermedíate  area  on  that  floor; 
and  by  means  of  steps,  which  I shall  come  to 
presently,  forms  the  communication  between 
the  upper  story  of  cells  to  which  it  is  attached, 
and  the  low’er  story  of  the  cells,  together  with 
the  intermedíate  area  and  the  lodge. 

The  spot  most  remóte  from  the  place  where 
the  light  comes  in  from,  I mean  the  centrical 
spot  of  the  building  and  of  the  lodge,  will  not 
be  more  than  50  feet  distant  from  that  place ; 
a distance  not  greater,  I imagine,  than  what 
is  often  times  exemplified  in  churcbes  i evea 
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in  fluch  as  are  not  furnisbed  in  the  manner  of 
this  building,  witb  Windows  in  every  part  of 
the  exterior  boundary.  But  the  inspector’s 
Windows  will  not  be  more  tban  about  32^  feet 
from  the  open  light. 

It  would  be  found  convenient,  I believe, 
on  many  accounts,  and  in  most  instances,  to 
make  one  story  of  the  lodge  serve  for  two 
stories  of  the  calis;  especially  in  any  situation 
where  ground  is  valuable,  the  number  of  per- 
sons  to  be  inspected  large,  the  room  neces- 
sary  for  each  person  not  very  considerable, 
and  frugality  and  necessity  more  attended  to 
than  appearance. 

For  this  purpose,  the  Jloor  of  the  ground 
story  of  the  lodge  is  elevated  to  within  about 
4^  feet  of  the  floor  of  the  first  story  of  the 
cells.  By  this  means,  the  inspector’s  eye, 
when  he  stands  up,  will  be  on,  or  a little 
above,  the  level  of  the  floor  of  the  above 
mentioned  upper  story  of  the  cells  ; and,  at 
any  rate,  he  will  command  both  that  and  the 
ground  story  of  the  cells  without  difficulty, 
and  without  change  of  posture. 

As  to  the  intermedíate  area,  the  floor  of  it 
is  upon  a level,  not  with  the  floor  of  the  lodge, 
but  with  that  of  the  lower  story  of  the  cells. 
But  at  the  upper  story  of  the  cells,  its  place, 
as  I have  already  mentioned,  is  siipplied  by 
the  above-mentioned  gallery ; so  that  the 
altitude  of  this  area  from  the  floor  to  the 
ceiling  is  equal  to  that  of  both  stories  of  the 
cells  put  together. 

The  floor  of  the  lodge  not  being  on  a level 
with  either  story  of  the  cells,  but  between 
both,  it  must  at  convenient  intervals  be  pro- 
vided  with  flights  of  steps,  to  go  down  to  the 
ground  story  of  the  cells  by  the  intermedíate 
area,  and  up  to  the  first  floor  of  the  cells  by 
the  gallery.  The  ascending  flights,  joined  to 
the  descending,  enable  the  servants  of  the 
house  to  go  to  the  upper  story  of  the  cells, 
without  passing  through  the  apartment  of 
the  inspector. 

As  to  the  height  of  the  whole,  and  of  the 
several  parts,  it  is  supposed  that  18  feet 
might  serve  for  the  two  stories  of  cells,  to  be 
inspected,  as  above,  by  one  story  of  the 
lodge.  This  would  hold  96  persons. 

36  feet  for  four  stories  of  cells,  and  two  of 
the  lodge  : this  would  hold  192  persons. 

54  feet  for  six  stories  of  the  cells,  and  three 
of  the  lodge  ; this  would  hold  288  persons. 

And  54  feet,  it  is  conceived,  would  not  be 
an  immoderate  elevation. 

The  drawings  which,  I believe,  will  ac- 
company  this,  suppose  four  for  the  number 
of  stories  of  the  cells. 

You  will  see,  under  the  head  of  hospitals, 
the  reasons  why  I conceive  that  even  a less 
height  than  9 feet,  deducting  the  thickness 
of  a floor  supported  by  archcs,  might  be  suf- 
ficient  for  the  cells. 

The  passage  might  have,  for  its  height. 


either  the  height  of  one  story,  or  of  two 
stories  of  the  cells,  according  as  Ihe  number 
of  those  cells  was  two  or  four.  The  part 
over  the  passage  might,  in  either  case,  be 
added  to  the  lodge,  to  which  it  would  there- 
by  gíve  a communication,  at  each  end,  with 
the  World  without  doors,  andensure  a keeper 
against  the  danger  of  finding  himself  a pri- 
soner  among  his  prisoners. 

Should  it  be  thought,  that,  in  this  way,  the 
lodge  would  not  have  light  enough,  for  the 
convenience  of  a man  of  a station  competent 
to  the  office,  the  deficiency  might  be  supplied 
by  a void  space  left  in  that  part,  all  the  way 
up.  You  may  cali  it  if  you  picase  the  cen- 
tral area.  Into  this  space  Windows  may  open 
where  they  are  wanted,  from  the  apartments 
of  the  lodge.  It  may  be  either  left  open  at 
the  top,  or  covered  wath  a shy-light.  But 
this  expedient,  though  it  might  add,  in  soine 
respecta,  to  the  convenience  of  the  lodge, 
could  not  but  add  considerably  to  the  quan- 
tity  and  expense  of  the  building. 

On  the  other  hand,  it  would  be  assistant 
to  ventilation.  Here,  too,  would  be  a proper 
place  for  the  chapel : the  prisoners  remaining 
in  their  cells,  and  the  windows  of  the  lodge, 
which  is  almost  all  window,  being  thrown 
open.  The  advantages  derivable  from  it  in 
point  of  light  and  ventilation  depending  upon 
its  being  kept  vacant,  it  can  never  be  wanted 
for  any  profane  use.  It  may  therefore,  with 
the  greater  propriety,  be  allotted  to  divine 
Service,  and  receive  a regular  coiisecration. 
The  pulpit  and  sounding-board  may  be  move- 
able.  During  the  term  of  Service,  the  sky- 
light,  at  all  other  times  kept  as  open  as  pos- 
sible,  might  be  shut. 

LETTER  IV. 

THE  PRINCIPLE  EXTENDED  TO  UNCOVERED 
AREAS. 

In  my  two  last  letters,  I gave  you  such  idea 
as  it  was  in  my  power  to  give  you  by  words, 
of  this  new  plan  of  construction,  considered 
in  its  most  simple  form.  A few  more  with 
regard  to  what  further  extensions  it  may  ad- 
mit  of. 

The  utmost  number  of  persons  that  could 
be  stowed  in  a single  building  of  this  sort, 
consistently  Avath  the  purposes  of  each  seve- 
ral institution,  being  ascertained,  to  increase 
the  number,  that  of  the  buildings  must  of 
course  be  increased.  Suppose  two  of  these 
rotundas  reqiiisite:  these  two  might,  by  a 
covered  gallery  constructed  upon  the  same 
principies,  be  Consolidated  into  one  inspec- 
tion-house.  And  by  the  help  of  such  a co- 
vered gallery,  the  field  of  inspeciion  might  be 
dilated  to  any  extent. 

If  the  number  of  rotundas  were  extended 
to  four,  a rcguhir  uncovered  area  might  in 
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that  way  be  inclosed;  and  being  surrounded 
by  covered  galleries,  would  be  commanded 
in  this  manner  from  all  sides,  instead  of  being 
commanded  only  from  one. 

The  area  thus  inclosed  migbtbe  eitber  cir- 
cular like  the  biiildings,  or  square,  or  oblong, 
as  one  or  other  of  those  forms  were  best 
adapted  to  the  prevailing  ideas  of  beauty  or 
local  convenience.  A chain  of  any  lengtb, 
composed  of  inspection-houses  adapted  to  the 
same  or  diíferent  purposes,  might  in  this  way 
be  carried  round  an  area  of  any  extent. 

On  siich  a plan,  either  one  inspector  might 
serve  for  two  or  more  rotundas,  or  if  there 
were  one  to  each,  the  inspective  forcé,  if  I 
rnay  use  the  expression,  would  be  greater  in 
such  a compound  building,  than  in  any  of  the 
number  singly  taken,  of  which  it  was  com- 
posed; since  each  inspector  might  be  relie  ved 
occasionally  by  every  other. 

In  the  uncovered  area  thus  brought  within 
the  field  ofinspection,  out-door  employments, 
or  any  employments  requiring  a greater  co- 
vered space  than  the  general  form  of  con- 
struction  will  allow,  might  be  carried  on  upon 
the  same  principie.  A kitchen-garden  might 
then  be  cultivated  for  the  use  of  the  whole 
society,  by  a few  members  of  it  at  a time,  to 
whom  such  an  opportunity  of  airing  and  ex- 
ercising  themselves  would  be  a refreshment 
and  indulgence. 

Many  writers  have  expatiated  with  great 
forcé  and  justice,  on  the  impopular  and  unedi- 
fying  cast  of  that  undistinguishing  discipline, 
which,  in  situation  and  treatment,  confounds 
the  lot  of  those  who  may  prove  innocent,  with 
the  lot  of  those  who  have  been  proved  to  be 
guilty.  The  same  roof,  it  has  heen  said, 
ought  not  to  inclose  persons  who  stand  in 
predicaments  so  dissimilar.  In  a combination 
of  inspection-houses,  this  delicacy  might  be 
observed  without  any  abatement  of  that  vigi- 
lance  with  regard  to  safe  custody,  which  in 
both  cases  is  equally  indispensable. 

LETTER  V. 

ESSENTIAL  POINTS  OF  THE  PLAN. 

It  may  be  of  use,  that  among  all  the  parti- 
culars  you  have  seen,  it  should  be  clearly 
understood  what  circumstances  are,  and  what 
are  not,  essential  to  the  plan.  The  essence 
o{  it  consists,  then,  in  the  centrality  of  the 
inspector  s situation,  combined  with  the  well- 
known  and  most  effectual  contrivances  for 
seeing  without  being  seen.  As  to  the  ge7ieral 
form  of  the  building,  the  most  coinmodious 
íor  most  purposes  secras  to  be  the  circular  : 
but  this  is  not  an  absol  utely  essential  circum- 
stance.  Of  all  figures,  however,  this,  you 
will  observe,  is  the  only  one  that  affords  a 
pertect  view,  and  the  same  view,  of  an  in- 
flehnite  number  of  apartments  of  the  same 


dimensions ; that  affords  a spot  from  which, 
without  any  chango  of  situation,  a man  may 
survey,  in  the  sanie  perfection,  the  whole 
number,  and  without  so  much  as  a cbange  of 
posture,  the  half  of  the  whole  number,  at 
the  same  time : that,  within  a boundary  of  a 
given  extent,  contains  the  greatest  quantity 

of  room  : that  places  the  centre  at  the 

least  distance  from  the  light: — that  gives 
the  cells  most  width,  at  the  part  where,  on 
account  of  the  light,  most  light  may,  for 
the  purposes  of  work,  be  wanted  : — and  that 
reduces  to  the  greatest  possible  shortness 
the  path  taken  by  the  inspector,  in  passing 
from  each  part  of  the  field  of  inspection  to 
every  other. 

You  will  please  to  observe,  that  though 
perhaps  it  is  the  most  important  point,  that 
the  persons  to  be  inspected  should  always 
feel  themselves  as  if  under  inspection,  at 
least  as  standing  a great  chance  of  being  so, 
yet  it  is  not  by  any  means  the  only  one.  If 
it  were,  the  same  advantage  might  be  given 
to  buildings  of  almost  any  form.  What  is 
also  of  iraportance  is,  that  for  the  greatest 
proportion  of  time  possible,  each  man  should 
actually  be  under  inspection.  This  is  mate- 
rial in  all  cases,  that  the  inspector  may  have 
the  satisfaction  of  knowing,  that  the  disci- 
pline actually  has  the  effect  which  it  is 
designed  to  have : and  it  is  more  particularly 
material  in  such  cases  where  the  inspector, 
besides  seeing  that  they  conform  to  such 
standing  rules  as  are  prescribed,  has  more 
or  less  frequent  occasion  to  give  them  such 
transient  and  incidental  directions  as  will 
require  to  be  given  and  enforced,  at  the 
commencement  at  least  of  every  course  of 
industry.  And  I think,  it  needs  not  much 
argument  to  prove,  that  the  business  of  in- 
spection, like  every  other,  will  be  performed 
to  a greater  degree  of  perfection,  the  less 
trouble  the  |)erformance  of  it  requires. 

Not  only  so,  but  the  greater  chance  there 
is,  of  a given  person’s  being  at  a given  time 
actually  under  inspection,  the  more  strong 
will  be  the  persuasión — the  moro  intense,  if  I 
may  say  so,  the  feeling,  he  has  of  his  being 
so.  Hovv  little  turn  soever  the  greater  num- 
ber of  persons  so  circumstanced  may  be  sup- 
posed  to  have  for  calculation,  some  rough 
sort  of  calculation  can  scarcely,  under  such 
circumstances,  avoid  forcing  itself  upon  the 
rudest  mind.  Experiment,  venturing  first 
upon  slight  trangressions,  and  so  on,  in  pro- 
portion to  success,  upon  more  and  more  con- 
siderable ones,  will  not  fail  to  teach  him  the 
difference  between  a loose  inspection  and  a 
strict  one. 

It  is  for  these  reasons,  that  I cannot  help 
looking  upon  every  form  as  less  and  less 
eligible,  in  proportion  as  it  deviates  from  the 
circular. 

A very  material  point  is,  that  room  be 
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allotted  to  the  lodge.  sufficient  to  adapt  it 
to  the  purpose  of  a complete  and  constant 
hsbitation  for  the  principal  inspector  or  head< 
keeper,  and  his  family.  The  more  numerpus 
also  the  family,  the  better;  since,  by  this 
means,  there  will  in  fact  be  as  many  inspec- 
tors,  as  the  family  consists  of  persons,  though 
only  one  be  paid  for  it.  Neither  the  orders 
of  the  inspector  himself,  ñor  any  interest 
which  they  may  feel,  or  not  feel,  in  the  regular 
performance  of  his  duty,  would  be  requisite 
to  find  them  motives  adequate  to  the  purpose. 
Secluded  oftentimes,  by  their  situation,  from 
every  other  object,  they  will  naturally,  and 
in  a manner  unavoidably,  give  their  eyes  a 
direction  conformable  to  that  purpose,  in 
every  momentary  interval  of  their  ordinary 
occupations.  It  will  supply  in  their  instan  ce 
the  place  of  that  great  and  constant  fund  of 
entertainment  to  the  sedentary  and  vacant 
in  towns — the  looking  out  of  the  window. 
The  scene,  though  a confined,  would  be  a 
very  various,  and  therefore,  perhaps,  not  al- 
together  an  unamusing  one. 


LETTER  VI. 

ADVANTAGES  OF  THE  PLAN. 

I FLATTER  myself  there  can  now  be  little 
doubt  of  the  plan’s  possessing  the  funda- 
mental advantages  I have  been  attributing 
to  it : I mean,  the  apparent  omnipresence  of 
the  inspector  (if  divines  will  allow  me  the 
expression,)  combined  with  the  extreme  fa- 
cility  of  his  real  presence. 

A collateral  advantage  it  possesses,  and  on 
the  score  of  frugality  a very  material  one,  is 
that  which  respecta  the  number  of  the  inspec- 
tors  requisite.  If  this  plan  required  more 
than  another,  the  additional  number  would 
form  an  objection,  which,  were  the  difference 
to  a certain  degree  considerable,  might  rise 
so  high  as  to  be  conclusive  : so  far  from  it, 
that  a greater  multitude  than  ever  were  yet 
lodged  in  one  house  might  be  inspected  by  a 
single  person  ; for  the  trouble  of  inspection 
is  diminished  in  no  less  proportion  than  the 
strictness  of  inspection  is  increased. 

Another  very  important  advantage,  what- 
ever  purposes  the  plan  may  be  applied  to, 
particularly  where  it  is  applied  to  the  severest 
and  most  coercive  purposes,  is,  that  the  under 
keepers  or  inspectors,  the  servants  and  subor- 
dinates  of  every  kind,  will  be  under  the  same 
irresistible  controul  with  respect  to  the  head 
keeper  or  inspector,  as  the  prisoners  or  other 
persona  to  be  governed  are  with  respect  to 
them.  On  the  common  plans,  what  means, 
what  possibility,  has  the  prisoner,  of  appeal- 
ing  to  the  humanity  of  the  principé  for 
redress  against  the  neglect  or  oppression  of 
subordinates  in  that  rigid  sphere,  but  the 
Jew  opportunities  which,  in  a crowded  pri- 
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son,  the  most  conscientious  keeper  can  afíbrd 
——but  the  none  at  all  which  many  a keeper 
thinks  fit  to  give  them  ? How  different  would 
their  lot  be  upon  this  plan  1 

In  no  instance  couldhis  subordinates  either 
perform  or  depart  from  their  duty,  but  he 
must  know  the  time  and  degree  and  manner 
of  their  doing  so.  It  presenta  an  answer, 
and  that  a satisfactory  one,  to  one  of  the 
most  puzzling  of  political  questions — quis  cus- 
todiet  ipsos  custodes  ? And,  as  the  fulfilling 
of  his,  as  well  as  their,  duty  woidd  be  ren- 
dered  so  much  easier,  than  it  can  ever  have 
been  hitherto,  so  might,  and  so  should,  any 
departure  from  it  be  punished  with  the  more 
inflexible  sevcrity.  It  is  this  circumstance 
that  renders  the  influence  of  this  plan  not 
less  beneficia!  to  what  is  called  liberty,  than 
to  necessary  coerción ; not  less  powerful  as 
a controul  upon  subordinate  power,  than  as 
a curb  to  delinquency ; as  a sliield  to  inno- 
cence,  than  as  a scourge  to  guilt. 

Another  advantage,  still  operating  to  the 
same  ends,  is  the  great  load  of  trouble  and 
disgust  which  it  takes  oíf  the  shoulders  of 
those  occasional  inspectors  of  a higher  order, 
such  as  judyes  and  other  magistrates,  who, 
called  down  to  this  irksome  task  from  the 
superior  ranks  of  life,  cannot  but  feel  a pro- 
portionable  repugnance  to  the  discharge  of 
it.  Think  how  it  is  with  them  upon  the  pre- 
sent  plans,  and  how  it  still  must  be  upon  the 
best  plans  that  have  been  hitherto  devised  1 
The  cells  or  apartments,  however  construct- 
ed,  must,  if  there  be  nine  hundred  of  them 
(as  there  were  to  have  been  upon  the  peni- 
tentiary-house  plan,)  be  opened  to  the  visi- 
tors,  one  by  one.  To  do  their  business  to 
any  purpose,  they  must  approach  near  to, 
and  come  alraost  in  contact  with  each  inha- 
bitant ; whose  situation  being  watched  over 
according  to  no  other  than  the  loose  methods 
of  inspection  at  present  practicable,  ivill  on 
that  account  require  the  more  minute  and 
troublesome  investigation  on  the  part  oí 
these  occasional  superintendents.  By  this 
new  plan,  the  disgust  is  entirely  removed, 
and  the  trouble  of  going  into  such  a room  as 
the  lodge,  is  no  more  than  the  trouble  of 
going  into  any  other. 

Were  Newgate  upon  this  plan,  all  Newgate 
might  be  inspected  by  a quarter  of  an  hour’s 
visit  to  Mr.  Akerman. 

Among  the  other  causes  of  that  reluctance, 
none  at  present  so  forcible,  none  so  unhap- 
pily  well  grounded,  none  which  affords  so 
natural  an  excuse,  ñor  so  strong  a reason 
against  accepting  of  any  excuse,  as  the  dan- 
ger  of  infection — a circumstance  which  car- 
ries  death,  in  one  of  its  most  tremendous 
forms,  from  the  seat  of  guilt  to  the  seat  of 
justice,  involving  in  one  common  catastrophe 
the  violator  and  the  upholder  of  the  lavvs. 
But  in  a spot  so  constructed,  and  under  a 
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course  of  discipline  so  insured,  how  should 
infectioii  ever  arise?  or  how  should  it  con- 
tinué ? Against  every  danger  of  this  kind, 
whnt  prívate  house  of  the  poor,  one  might 
almost  say,  or  even  of  the  most  opulent,  can 
be  equally  secure  ? 

Ñor  is  the  disagreeahleness  of  the  task  of 
superintendence  diminished  by  this  plan,  in 
a much  greatcr  degree  than  the  efficacy  of  it 
is  increased.  On  all  others,  be  the  superinten- 
dent’s  visit  ever  so  unexpected,  and  his  mo- 
tions  ever  so  quick,  time  there  must  always 
be  for  preparations  blinding  the  real  state  of 
things.  Out  of  nine  hundred  cells,  he  can 
visit  but  one  at  a time,  and,  in  the  mean- 
while,  the  worst  of  the  others  may  be  ar- 
ranged,  and  the  inhabitants  threatened,  and 
tutored  how  to  receive  him.  On  this  plan, 
no  sooner  is  the  superintendent  announced, 
than  the  whole  scene  opens  instantaneously 
to  his  view. 

In  mentioning  inspectors  and  superinten- 
dents  who  are  such  by  office,  I inust  not 
overlook  that  system  of  inspection,  which, 
however  little  heeded,  will  not  be  the  less 
useful  and  efficacious : I mean,  the  part  which 
individuáis  may  be  disposed  to  take  in  the 
business,  wthout  intending,  perhaps,  or  even 
without  thinking  of,  any  other  effects  of  their 
visits,  than  the  gratification  of  their  own 
particular  curiosity.  What  the  inspector’s  or 
keeper’s  family  are  with  respect  to  him,  that, 
and  more,  \vill  these  spontaneous  visitors  be 
to  the  superintendent,  — assistants,  depu-  ¡ 
ties,  in  so  far  as  he  is  faithful,  witnesses  and  j 
judges,  should  he  ever  be  unfaithful,  to  his 
trust.  So  as  they  are  but  there,  what  the  mo- 
tives were  that  drew  them  thither  is  perfectly 
immaterial;  whether  the  relieving  of  their 
anxieties  by  the  affecting  prospect  of  their 
respective  friends  and  relatives  thus  detained 
in  durance,  or  merely  the  satisfying  that  ge- 
neral curiosity,  which  an  establishment,  on 
yarious  accounts  so  interesting  to  human  feel- 
ings,  may  naturally  be  expected  to  excite. 

You  see,  I take  for  granted  as  a matter  of 
course,  that  under  the  necessary  regulations 
for  preventing  interruption  and  disturbance, 
the  doors  of  these  establishments  will  be,  as, 
wthout  very  special  reasons  to  the  contrary, 
/he  doors  of  all  public  establishments  ought 
to  be,  thrown  wide  open  to  the  body  of  the 
curious  at  large — the  great  open  committee 
oí  Hie  tribunal  of  the  world.  And  who  ever 
objects  to  such  publicity,  where  it  is  practi- 
cóle, but  those  whose  motives  for  objection 
afford  the  strongest  reasons  for  it  ? 
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tions,  applicable  to  the  different  purposes  to 
which  it  appears  capable  of  being  applied. 

A Penitentiary-house,  more  particularly  ¡g 
(I  am  sorry  I raust  corrcct  myself,  and  say, 
was  to  have  been)  what  every  prison  might, 
and  in  some  degree  at  least  ought  to  be,  de- 
signed  at  once  as  a place  of  safe  custody,  and 
a place  of  labour.  Every  such  place  must 
necessarily  be,  whether  designed  or  not, 
an  hospital — a place  where  sickness  will  be 
found  at  least,  whether  provisión  be  or  be  not 
made  for  its  relief.  I will  consider  this  plan 
in  its  application  to  these  three  distinguish- 
able  purposes. 

Against  escapes,  and  in  particular  on  the 
part  of  felons  of  every  description,  as  well 
before  as  after  conviction,  persons  from  the 
desperateness  of  whose  situation  attempts 
to  escape  are  more  particularly  to  be  appre- 
hended,  it  would  afford,  as  1 daré  say  you 
see  already,  a degree  of  security,  which, 
perhaps,  has  been  scarce  hitherto  reached 
by  conception,  much  less  by  practice.  Over- 
powering  the  guard  requires  an  unión  of 
hands,  and  a concert  among  minds.  But 
what  unión,  or  what  concert,  can  there  be 
among  persons,  no  one  of  whom  will  have 
set  eyes  on  any  other  from  the  first  moment 
of  his  entrance  ? Undermining  walls,  forcing 
iron  bars,  requires  commonly  a concert,  al- 
ways a length  of  time  exempt  from  interrup- 
tion. But  who  would  think  of  beginning  a 
Work  of  hours  and  days,  without  any  tole- 
rable prospect  of  making  so  much  as  the  first 
motion  towards  it  unobserved?  Such  at- 
tempts have  been  seldom  made  without  the 
assistance  of  implements  introduced  by  ac- 
complices  from  without.  But  who  would 
expose  themselves  even  to  the  slightest  pu- 
nishment,  or  even  to  the  mortification  of  the 
disappointment,  without  so  much  as  a tole- 
rable chance  of  escaping  instantaneous  de- 
tection? — Who  would  think  of  bringing  in 
before  the  keeper’s  face,  so  much  as  a small 
file,  or  a phial  of  agua  fortis,  to  a person  not 
prepared  to  receive  any  such  thing,  ñor  in  a 
condition  to  make  use  of  it  ? * Upon  all  plans 
hitherto  pursued,  the  thickest  walls  have  been 
found  occasionally  unavailing:  upon  this  plan, 
the  thinnest  would  be  sufficient  — a circum- 
stance  which  must  opérate,  in  a striking  de- 
gree, towards  a diminution  of  the  expense. 

In  this,  as  in  every  other  application  of  the 

• Should  such  strictness  be  thought  re^ui- 
site,  visitors,  if  admitted  into  the  intermedíate 
area,  might  be  precluded  by  a rail,  from  ap- 
proaching  nearer  than  to  a certain  distanee  from 
the  cells;  and,  in  some  cases,  all  conversation 
between  them  and  the  prisoners  might  be  bu 
terdicted  altogether.  The  propriety  of  such  a 
™8Jilation  may  be  thought  to  stand  upon  a 
difterent  footing,  according  as  the  confinement 
were  previous  or  subsequent  to  conviction,  and 
according  to  the  nature  of  the  offence,  and  th* 
intended  severity  (ff  the  punishment. 
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plan,  yon  will  íind  its  leuient,  not  less  con- 
apicuous  than  ¡ts  coercive,  tendency ; inso- 
much  that,  if  you  were  to  be  asked  who  had 
most  cause  to  wish  for  its  adoption,  you 
might  find  yourself  at  some  loss  to  determine 
between  the  malefactors  tbemselves,  and 
those  for  vvbose  sake  they  are  consigned  to 
punishment. 

In  this  view  I am  sure  you  cannot  overlook 
the  effect  which  it  would  have  in  rendering 
unnecessary  that  inexhaustible  fund  of  dis- 
proportionate,  too  often  needless,  and  alvvays 
unpopular  severity,  not  to  say  torture — the 
use  of  irons.  Confíned  in  one  of  these  cells, 
every  motion  of  the  limbs,  and  every,  muscle 
of  the  face  exposed  to  view,  what  pretence 
could  there  be  for  exposing  to  this  hnrdship 
the  most  boisterous  male&ctor  ? Indulged 
with  perfect  liberty  within  the  space  allotted 
to  him,  in  what  worse  way  could  he  vent  his 
rage,  than  by  beating  his  head  against  the 
walls  ? and  who  but  himself  would  be  a 
sufferer  by  such  folly  ? Noise,  the  only  of- 
fence  by  which  a man  thus  engaged  could 
render  himself  troublesome  (an  offence,  by 
the  bye,  against  which  irons  themselves  afiford 
no  security,)  might,  if  found  otherwise  in- 
corrigible,  be  subdued  by  — a most 

natural  and  eüicacious  mode  of  prevention, 
as  well  as  punishment,  the  prospect  of  which 
would  probably  be  for  ever  sufficient  to  ren- 
der the  infliction  of  it  unnecessary.  Punish- 
ment, even  in  its  most  hideous  forms,  loses 
its  odious  character,  when  beréft  of  that  un- 
certainty,  without  which  the  rashest  desperado 
would  not  expose  himself  to  its  stroke.  If 
an  instance  be  wanted,  think  what  the  means 
are,  which  the  so  much  admired  law  of  Eng- 
land  makes  use  of,  and  that  in  one  of  its  most 
admired  branches,  to  work,  not  upon  crimi- 
náis, but  upon  its  favourite  class  of  judges? 
what  but  death  ? and  that  no  common  death, 
but  death  the  slow  but  necessary  result  of 
lingering  torture.  And  yet,  whatever  other 
reproach  the  law  may  be  thought  to  merit, 
in  what  instance  was  it  ever  seen  to  expose 
itself  in  this  way  to  the  reproach  of  cruelty  ? 

LETTER  VIII. 

ÜSES  — PENITENTIARY-HOÜSES  — REFORMA- 
TION. 

In  my  last,  I endeavoured  to  state  to  you  the 
advantages  which  a receptacle,  upon  the  plan 
of  the  proposed  building,  seeraed  to  promise 
initsapplication  to  places  of  confinement,  con- 
sidered  merely  in  that  view.  Give  me  leave 
now  to  consider  it  as  applicable  to  the  joint 
purposes  of  punishment^  reformalion,  and  pe- 
cuniary  economy. 

That  in  regard  to  persona  of  the  descrip- 
tion  of  those  to  whom  punishments  of  the 
nature  in  question  are  destined  solitude  is  in 


its  nature  subservient  to  the  purpose  of  re- 
formation,  seems  to  be  as  little  disputad,  as 
its  tendency  to  opérate  in  addition  to  the  mass 
of  sufferance.  But  that  upon  this  plan  that 
purpose  would  be  effected,  at  least  as  com- 
pletely  as  it  could  be  on  any  other,  you  can- 
not but  see  at  the  first  glance,  or  rather  you 
must  have  observed  already.  In  the  condi- 
tion  of  our  prisoners  (for  so  I will  cali  them 
for  shortness  sake)  you  may  see  the  student’s 
Paradox,  nunquamminus  solus  quam  cum  solus, 
realized  in  a new  way : to  the  keeper,  a mul- 
titude,  though  not  a crowd ; to  themselves, 
they  are  solitary  and  sequestered  individuáis. 

What  is  more,  you  will  see  this  purpose 
Mswered  more  completely  by  this  plan,  than 
it  could  possibly  be  on  any  other.  What 
degree  of  solitude  it  w’as  proposed  to  reduce 
them  to  in  the  once-intended  penitentiary- 
houses,  need  not  be  considered.  But  for  one 
purpose,  in  buildings  of  any  mode  of  con- 
struction  that  could  then  and  there  have  been 
in  view,  it  would  have  been  necessary,  ac- 
cording  to  the  express  regulations  of  that 
plan,  that  the  law  of  solitude  should  be  dis- 
pensed  with ; I mean,  so  often  as  the  prisoners 
were  to  receive  the  benefits  of  attendance  on 
Divine  Service.  But  in  my  brother’s  circular 
penitentiary-houses,  they  might  receive  these 
benefits,  in  every  circumstance,  without  stir- 
ring  from  their  cells.  No  thronging  ñor  jos- 
tling  in  the  way  between  the  scene  of  work 
and  the  scene  destined  to  devotion  ; no  quar- 
rellings,  ñor  confederatings,  ñor  plottings  to 
escape  ; ñor  yet  any  whips  or  fetters  to  pre- 
vent  it. 

LETTER  IX. 

PENITENTIARY-HOÜSES  — ECONOMY  — 
CONTRACT  — PLAN. 

I AM  come  now  to  the  article  of  pecuniary 
economy ; and  as  this  is  the  great  rock  upon 
which  the  original  penitentiary-plan  I under- 
stand  has  split,  I cannot  resist  the  temptation 
of  throwing  out  a few  hints  relative  to  the 
mode  of  mariagement,  which  I look  upon  as 
the  most  eligible  in  this  view ; but  which 
could  not,  as  you  will  see,  have  been  esta' 
blished  with  anything  like  the  advantage, 
upon  any  other  ground  than  that  of  my  bro« 
ther’s  inspection  principie. 

To  come  to  the  point  at  once,  I would  do 
the  whole  by  contract.  I would  farm  out  the 
profits,  the  no-profits,  or  if  you  please  the 
losses,  to  him  who,  being  in  other  respect* 
unexceptionable,  offered  thebestterms.  Uir- 
dertaking  an  enterprise  new  in  its  extent^ 
in  the  description  of  the  persons  to  be  sub- 
jected  to  his  management,  andin  many  other 
circumstances,  his  success  in  it,  if  he  does 
succeed,  may  be  regarded  in  the  light  of  an 
invention,  and  rewarded  accordingly,  just  os 
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success  in  other  inventions  is  rewarded,  by  success,  and  putting  in  another  to  reap  the 
the  nrofit  which  a monopoly  secured  by  patent  fruits  of  bis  contnvance.  I will  tben  require 
enables  a man  to  make ; and  that  in  propor-  him  to  disclose,  and  eyen  to  pnnt  and  puhlish 
tion  to  the  success  which  constitutes  their  his  accounts  — the  whole  process  and  detall 
merit.  He  should  have  it  during  good  heha-  of  his  management— the  whole  history  of 
viour ; which  you  know  is  as  much  as  to  say,  the  prison.  I will  require  him,  I say,  on  pain 
unless  specific  instances  of  misbehaviour,  of  forfeiture  or  other  adequate  punishment,  to 
flatrrant  enough  to  render  his  removal  expe-  publish  these  accoiints,  and  that  upon  oath. 
dient  be  proved  on  him  in  a legal  way,  he  I have  no  fear  of  his  not  publishmg  some  ac- 
shall  have  it  for  his  Ufe.  Resides  that  when  counts,  because,  if  the  time  is  elapsed  and 
thus  secured  he  can  afford  to  ^ve  the  better  some  accounts  not  published— afactnot  bable 
price  for  his  bargain,  you  will  presently  see  to  dispute— the  punishment  takes  place  ot 
more  material  reasons  to  counterbalance  the  course : and  I have  not  much  fear  that  the 
seeming  unthriftiness  of  granting  him  a term,  accounts,  when  published,  will  not  be  true  ; 
which  may  pro  ve  so  long  a one.  In  other  because,  having  power  to  do  every  thing  that 
respecta,  the  terms  of  the  contract  must,  of  is  for  his  advantage,  there  is  nothing  which 
course,  depend  upon  the  proportion  of  capí-  it  is  his  interest  to  conceal ; and  the  interest 
tal,  of’ which  the  contract  gave  him  the  use.  which  the  punishment  for  per  jury  gives  him 
Supposing  the  advance  to  amount  to  the  not  to  conceal,  is  manifest,  more  especially  as 
whole  manufacturing  stock,  he  must  of  course  I make  him  examinable  and  cross-examinable 
cither  pay  something  for  his  contract,  or  be  viva  voce  upon  oath  at  any  time, 
contentad  with  a share  of  the  gross  profits,  It  is  for  clearing  away  as  much  as  possible 
instead  of  the  whole,  unless  that  from  such  every  motive  of  pecuniary  interest  that  could 
profits  an  interest  upon  the  capital  so  ad-  prompt  him  to  throw  any  kind  of  cloak  or 
vanced  to  him  should  be  deducted : in  w^hich  reserve  upon  any  of  his  expedients  for  in- 
case, nobody,  I suppose,  would  grudge  him  creasing  his  profits,  that  I would  insure  them 
the  whole  net  profit  after  such  deduction,  to  him  for  Ufe. 

even  though  the  rata  of  interest  were  much  From  the  information  thus  got  from  him, 
below  the  ordinary  one : the  difference  be-  I derive  this  advantage.  In  the  case  of  his 
tween  such  reduced  rate  of  interest  and  the  ill  success,  I see  the  causes  of  it,  and  not  only 
ordinary  one,  would  constituía  the  whole  of  I,  but  every  body  else  that  pienses,  may  see 
the  expense  which  the  public  would  be  at.  the  causes  cf  it ; and  amongst  the  rest,  those 
Suppose,  to  speak  at  randotn,  this  expense  who,  in  case  of  their  taking  the  management 
weretoamountto  £6000,  £8000,  or  £10,000  out  of  his  hands,  would  have  an  interest  in 
a-year,  for  the  3000  convicts  which,  it  was  being  acquainted  \vith  such  causes,  in  order 
computed,  would  be  the  standing  numbcr  to  to  obviate  or  avoid  them.  More  than  that, 
be  maintained  in  England,*  I should  not  ima-  if  his  ill  success  is  owing  to  incapacity,  and 
gine  that  such  a sum  as  even  this  latter  would  that  incapacity  such  as,  if  continued,  might 
be  much  grudged.  I fancy  the  intended  ex-  raise  my  expense  above  the  calculation,  I can 
pedition  to  Botany  Bay,  of  which  I am  just  make  him  stop  intime — a mensure  to  which 
apprized,  will  be  rather  more  expensive.  Not  he  can  have  as  little  objection  as  myself ; for 
that  it  appears  to  me  that  the  nation  would  it  is  one  advantage  of  this  plan,  that  whatever 
remain  saddled  with  any  such  expense  as  this  mischief  happens  must  have  more  than  eaten 
at  the  long  run,  or  indeed  with  any  part  of  out  all  his  profits  before  it  reaches  me. 
it.  But  of  this  hereafter.  In  the  case  of  his  good  success,  I see  the 

In  the  next  place,  I would  give  my  con-  causes  of  that  too ; and  every  body  sees  them, 
tractor  all  the  powers  that  his  interest  could  as  before ; and,  amongst  others,  all  persons 
prompt  him  to  wish  for,  in  order  to  enable  who  could  propose  to  themselves  to  get  into 
him  to  make  the  most  of  his  bargain,  Avith  a situation  similar  to  his,  and  who  in  such 
only  some  sbght  reservations,  which  I will  case  would  naturally  promise  themselves,  in 
j very  slight  ones  you  the  event  of  their  getting  into  his  situation, 

will  find  they  will  be,  that  can  be  needful  or  a success  equal  to  his  — or  rather  superior  ; 
even  serviceable  in  the  view  of  preventing  for  such  is  the  presumption  and  vanity  natu- 
, ral  to  man. 

ut  the  greater  latitude  he  has  in  taking  Without  such  piiblication,  whom  should  I 
such  measures,  the  less  will  he  grudge  the  haveto'deal  with,  besides  him  ? certainlv.in 
letting  it  be  known  \yhat  the  measures  are  comparison,  but  a very  few ; not  many  more 
which  he  efees  take,  knowing,  at  the  same  than  I may  have  had  at  first:  the  terms,  of 
1 A "v  taken  of  such  course,  disadvantageous  as  at  first ; for  dis- 

Knowledge,  by  turning  him  out  in  case  of  his  advantageous  terms  at  first,  while  all  is  yet 

• According  to  the  hard-labour  bilí,  2865.  darkness,  they  certainly  must  be. 

bee  the  table  to  my  View  of  that  bilí ; since  then,  -^fter  such  publication,  whom  should  I 

lí  j "amber  has  rather  increased  than  fhen  ? I should  have  every  bodv ; every 
**  ® * body  who,  by  fortune,  experience,  íud^ment, 
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disposition,  shoiild  c«*nceive  himself  able,  and 
find  himself  inclined,  to  engage  in  such  a busi- 
ness  ; and  each  person  seeing  v/hat  advantage 
had  been  made,  and  how,  would  be  willing 
to  inake  his  offer  in  proportion.  What  si- 
tuation  more  favourable  for  making  the  best 
terms  ? 

These  best  terms,  then,  I sbould  make  at 
his  death,  even  for  his  establisbment ; but 
long  before  that,  had  I others  upon  the  car- 
pet,  I should  make  similar  good  terms  for  all 
those  others.  Thus  I make  his  advantage 
mine,  not  only  after  it  has  ceased  to  be  his, 
but  almost  as  soon  as  it  commences  so  to  be : 

I thus  get  his  success  in  all  the  rest,  by  paying 
for  it  only  in  the  one ; and  in  that  not  more 
than  it  was  necessary  to  pay  for  it. 

But  contractors,  you  will  say  perbaps,  or 
at  least  if  you  don’t,  there  are  enough  that 
will,  “ are  a good-  for-nothing  set  of  people; 
and  why  should  we  be  Jleec.ed  by  them  ? One 
them  perjured  himself  not  long  ago,  and 
we  put  him  into  the  pillory.  They  are  the 
same  sort  of  gentry  that  are  called  farmcrs- 
general  in  France^  and  publicans  in  the  Gos- 
pel,  where  they  are  ranked  with  sinners ; and 
nobody  likcs  them  anywhere."  All  this,  to 
be  sure,  is  very  true:  but  if  you  put  one  of 
them  into  t\ie  pillory,  you  put  another  of  them 
into  the post-office ; and  if  in  the  devoted  city 
five  righteous  would  have  screened  the  whole 
gang  from  the  perdition  called  for  by  the 
enormities  of  ninety-five  unrighteous,  why 
should  not  the  merits  of  one  Palmer  he  enough 
to  make  it  up  for  the  demerits  of  twenty  At- 
kinsons  ? Gentlemen  in  gener.il,  as  I have 
had  manifold  occasion  to  observe,  love  cióse 
reasoning,  and  here  they  have  it.  It  might 
be  thought  straying  from  the  point,  if  I ven- 
tured  to  add,  that  gentlemen  in  the  corn  trade, 
or  in  any  other  trade,  have  not  commonly 
quite  so  many  witnesses  to  their  bargains,  as 
my  contractor  would  have  to  the  management 
of  his  house. 


LETTER  X. 

CHOICE  OF  TRADES  SHOULD  BE  FREE. 

In  my  last  I trouhled  you  with  my  sentiments 
on  the  duration  of  the  first  contract,  and  the 
great  article  of  publicity  in  the  management, 
which  was  my  motive  for  admitting  of  a dura- 
tion so  unlimited.  But  long  before  my  con- 
tractor and  I had  come  to  any  settlement 
about  these  points,  he  would  have  found  ya- 
rious  questions  to  propose  to  me.  One  thing 
he  would  not  fail  to  say  to  me  is  — What 
trades  may  I put  my  men  to  when  I have  got 
them  ? My  answer  is  soon  given.  Any  what- 
ever  that  you  can  persuade  them  to  turn  their 
hands  to.  Now,  then,  Sir,  let  us  think  for 
a moment,  if  you  please,  what  trades  it  may 
be  most  for  his  advantage  to  put  them  to,  and 
VOL.  IV. 
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what  it  is  therefore  most  lihely  he  should  be 
disposed  to  put  them  to. 

That  he  may  get  the  bettcr  view  of  them, 
I throw  them  into  four  classes.  In  the  fírst, 
I place  those  who  already  are  posscsséd  of 
businesses  capable  of  being  carried  on  with 
advantage  inthe  prison:  in  the  second,  those 
trained  up  to  businesses  which,  though  not 
capable  in  tberaselves  of  being  carried  on 
within  such  limits,  yet  by  the  similarity  of 
operation  have  a tendency  to  render  it  more 
or  less  easy  for  a man  to  learn  some  of  those 
other  businesses  which  are:  in  the  third  rank, 
I would  place  such  as  had  been  trained  up 
indeed  to  industry,  but  to  branches  which 
have  no  such  tendency  as  I have  just  men- 
tioned  ; such,  for  instance,  as  porters,  coal- 
heavers,  gardeners,  and  husbandinen.  In  the 
last  1 would  place  men  regularly  brought 
up  to  the  profession  of  thieving,  and  others 
who  have  never  been  brought  up  to  any  kind 
of  industry.  Some  ñames  for  these  different 
classes  I may  as  well  endea vour  to  find  as  not ; 
for  ñames  they  must  have  when  they  get  into 
their  house  ; and  if  I perform  not  that  busU 
ness  myself,  somebody  else  must  do  it  f»r  me. 
I will  cali  them  the  good  hands,  the  capable 
hands,  the  promising  hands,  and  the  drones. 
As  to  the  capable  hands,  they  will,  of  course, 
be  the  more  valuable,  the  nearer  the  busi- 
nesses they  understand  approach  to  those  of 
the  good  ones ; in  other  words,  the  less  dilfi- 
culty  there  would  be  in  teaching  the  latter 
the  business  of  the  former.  The  same  ob- 
servation  of  course  applies  to  the  promising 
hands ; in  as  far  as  the  advantage  which  the 
one  possess  by  habit  the  others  may  appear 
to  possess  by  disposition.  Lower  down  in 
the  scale  of  detail  I will  not  attempt  to  lead 
you. 

You  have  a very  pretty  law  in  England 
for  enriching  the  country,  by  keeping  boys 
backward,  and  preventing  men  from  follow- 
ing  the  trades  they  could  get  most  by.  If  I 
were  jealous  of  Russia’s  growing  too  rich, 
and  being  able  to  buy  too  many  of  ourgoods, 

I would  try  to  get  such  a law  as  that  intro- 
duced  among  these  stupid  people  here,  who 
have  never  yet  had  the  sense  to  think  of  any 
such  thing.  Having  no  such  jealousy  against 
any  country,  much  less  against  my  own  Uto- 
pia, I would  beg  that  law  might  be  banished 
from  within  my  walls.  I faney  my  contrac- 
tor would  be  as  well  pleased  with  its  roorn 
as  its  company  ; and  as  the  same  indulgence 
has  been  graiited  to  other  persons  of  whose 
industry  no  great  jealousy  seems  to  be  enter- 
tained,  such  as  soldiers  and  sailors,  I have 
no  great  fear  the  indulgence  would  be  denied 
me.  Much  l believe  is  not  apprehendcd  in 
that  way  from  the  red-coats  and  jack-tars  ; 
and  still  less,  I believe,  would  be  apprehendcd 
from  my  heroes. 

This  stumblirig-block  clciired  away,  the 
D 
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first  tliing  I imagine  my  coiitractor  would  do, 
would  be  to  set  to  work  bis  yood  bands ; to 
whom  he  would  add  as  many  of  his  capable 
hands  as  he  could  muster. 

With  his  promising  hands  and  his  drones, 
he  would  set  up  a manufacture.  What,  then, 
shall  this  manufacture  be  ? Jt  mag  be  this, 
and  that,  and  t'other  thing,  says  the  hard- 
labour  bilí ; it  shall  be  anything  or  every thing , 
say  I. 

As  to  thc  question,  What  sort  of  manufac- 
ture or  manufacturer  would  be  likely  to  answer 
best  ? it  is  a discussion  I will  not  attempt  to 
Icad  you  into,  for  I do  not  propose  at  present 
to  entertain  you  with  a critical  examination 
of  the  several  actual  and  possible  tnanufac- 
tiires,  established  and  establishable  in  Great 
Britain.  The  case,  I imagine,  would  be,  that 
eorne  manufacturer  or  other  would  be  the  man 
I should  have  for  my  contractor — a man  who, 
being  engaged  in  some  sort  of  business  that 
was  easy  to  learn,  .and  doing  pretty  well  with 
as  many  hands  as  he  was  able  to  get  upon  the 
ordinary  terms,  might  hope  to  do  better  still 
with  a greater  number,  whom  he  could  get 
upon  much  better  terms,  Now,  whether 
there  are  any  such  manufacturers,  and  how 
many,  is  what  I cannot  so  well  tell  you,  espe- 
cially  at  this  distance ; but,  if  you  think  it 
wmrth  while  to  ask  Mr.  Daily  Advertiser,  or 
Mr.  St.  James’  Chronicle,  I faney  it  will  not 
be  long  before  you  get  some  answer. 

In  my  Vieu>  of  the  Hard-Labour  Bill,  I 
ventured  to  throw  out  a hint  upon  the  sub- 
ject  of  putting  the  good  hands  to  their  own 
trades.  Whether  any  and  what  use  was  made 
of  that  hint,  I cannot  recollect ; for  neither 
the  act  which  passed  afterwards,  ñor  any 
chapter  of  that  history,  has  travelled  with  me 
to  Crecheff;  ñor  should  I have  had  a single 
scrap  of  paper  to  refresh  my  memory  on  that 
subject,  but  for  the  copy  of  my  o^vn  pamphlet 
which  I found  on  my  brother’s  shelf.  The 
general  notion  seemed  to  be,  that  as  the  people 
wcre  to  be  made  to  work  for  their  punish- 
ment,  the  works  to  be  given  to  them  should 
be  somewhat  which  they  would  not  like ; and, 
in  that  respect,  it  looks  as  if  the  considera- 
tion  of  punishment,  wth  its  appendage  of 
reformation,  had  kept  the  other  of  economy 
a little  behind  the  curtain.  But  I neither  see 
the  great  danger  ñor  the  great  harm  of  a man’s 
likiiig  his  work  too  well ; and  how  well  so- 
c ver  he  might  have  liked  it  elsewhere,  1 should 
still  Icss  apprehend  his  liking  the  thought  of 
having  it  to  do  there.  Supposing  no  sage  re- 
gulutions  made  by  any  body  to  nail  them  to 
this  or  that  sort  of  work,  the  work  they  would 
natur.ally  fall  upon  under  the  hands  of  a con- 
tractor w'ould  be  that,  whatever  it  might  be, 
by  which  there  was  most  money  to  be  made ; 
for  the  more  the  prisoner-workman  got,  the 
more  the  master  could  get  out  of  him ; so  that 
upon  that  point  I should  have  little  fear  of 
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their  not  agreeing.  Ñor  do  I see  why  labour 
should  be  the  less  reforming  for  being  profit- 
able.  On  the  contrary,  among  working  men, 
especially  among  worlang  men  whom  the  dis- 
cipline of  the  house  would  so  eflfectually  keep 
from  all  kinds  of  mischief,  I must  confess  I 
know  of  no  test  of  reformation  so  plain  or  so 
sure  as  the  improved  quantity  and  valué  of 
their  work. 

It  looks,  however,  as  if  the  authors  of  the 
above  provisión  had  not  quite  so  much  faith 
in  such  an  arrangement  as  I must  confess  I 
have.  For  the  choice  of  the  trade  was  not 
to  be  left  to  the  governor  of  the  prison,  much 
less  to  the  prisoner-workman,  but  was  gpven 
to  superintending  committees  of  justices  of 
the  peacc.  In  choosing  among  the  employ- 
ments  exemplified,  and  other  similar  ones  (for 
if  I mistake  not  this  restriction  of  similarity 
was  subjoined)  it  was  indeed  recommended 
to  those  magistrales  to  take  “ such  employ- 
ments  as  they  should  deem  most  conducive 
to  profit.”  But  the  profit  here  declared  to 
be  in  view  was,  not  the  profit  of  wor liman 

or  his  master  the  governor,  but  I know  not 
what  profit  “ of  the  district,”  thc  “ conve- 
nience”  of  which  (though  I know  not  what 
convenience  there  could  be,  distinct  from 
profit)  was  another  land-mark  given  them  to 
steer  by.  If  you  cast  an  eye  on  the  trades 
exemplified  (as  I believe  I must  beg  you  to 
do  presently)  you  will  find  some  diñiculty,  I 
believe,  in  conceiving  that  in  the  choice  of 
them  the  article  of  profit  could  have  been 
the  uppermost  consideration.  Ñor  was  this 
all ; for  besides  the  vesting  of  the  choice  of 
the  employments  in  committees  of  justices 
in  the  first  instance,  the  same  magistrales 
are  called  upon  to  exercise  their  judgment 
and  ingenuity  in  dividing  the  prisoners  into  . 
classes  ; in  such  sort,  that  the  longer  a man 
had  stayed  in  the  house  his  labour  should  be 
less  and  less  “ severe,”  exception  made  for 
delinqueney,  in  which  case  a man  might  at 
any  time  be  turned  down  from  an  upper  class 
to  a lower.  But  had  the  matter  been  left  to 
a contractor  and  his  prisoner-workmen,  they 
would  have  been  pretty  sure  to  pitch  upon, 
and  to  stick  to,  what  would  be  most  condu- 
cive to  their  profit,  and  by  that  means  to  the 
profit  of  the  district ; and  that  vrithout  any 
recommendation,  Whether  the  effect  of  that 
recommendation  would  have  been  equally  sure 
upon  theabove-mentioned  magistrates,  would 
have  remained  to  be  decided  by  experience. 
Understanding  me  to  be  speaking  mefely  of 
a magistrate  in  the  abstraed,  you  will  forgive 
my  saying,  that  in  this  one  point  I have  not 
quite  so  great  a confidence  in  a set  of  gentle- 
men  of  that  description,  as  I have  in  that  sort 
of  knave  called  a contractor.  I see  no  sort 
of  danger,  that  to  the  contractor  there  should 
be  any  one  object  upon  earth  dearer  than  the 
interest  of  the  contractor  ¡ but  I see  some 
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danger  that  there  may  be,  now  and  then  by 
eccident,  some  other  object  rather  dearer  to 
the  magistrate.  Among  these  rival  objecta, 
if  we  do  not  always  reckon  the  pleasure  of 
plaguing  the  contractor,  should  he  and  the 
magistrate  chance  not  to  agree,  we  may  how- 
ever  not  unfrequently  reckon  the  exercise  of 
his  (the  magistrate’s)  own  power,  and  the 
display  of  his  o^vn  wisdom ; the  former  of 
which,  he  maynaturallyenough  conceive,  was 
not  given  to  him  for  nothing,  ñor  the  latter 
confided  in  without  cause.  You  must,  I think, 
before  now  have  met  with  examples  of  men, 
that  had  rather  a plan  of  the  public’s,  or  even 
of  an  individual’s  for  whom  they  had  a more 
particular  regard,  should  miscarry  under  their 
management,  than  prosper  under  a different 
one. 

But  if,  without  troubling  yourself  about 
general  theories  of  human  nature,  you  have 
a mind  for  a more  palpable  test  of  the  pro  - 
priety  of  this  reasoning,  you  may  cut  the  mat- 
ter  short  enough,  by  making  an  experiment 
upon  a contractor,  and  trying  whether  he  will 
give  you  as  good  terms  with  these  clogs  about 
him,  as  he  would  without  them.  Sure  I am, 
that,  were  I in  his  place,  I should  require  no 
small  abatement  to  be  made  to  me,  if,  instead 
of  choosing  the  employments  for  my  own 
men,  I was  Hable  at  every  turn  tohave  them 
taken  out  of  my  hands  and  put  to  different 
employments,  by  A,  B,  and  C to-day,  and  by 
X,  Y,  and  Z to-morrow. 

Upon  the  whole,  you  will  not  wonder  that 
I should  have  my  doubts  at  present,  whether 
the  plan  was  rendered  much  better  for  these 
ingenious  but  compHcated  refinements.  They 
seemed  mighty  fine  to  me  at  the  time,  for 
when  I saw  contrivance,  I expected  success 
proportionable. 

LETTER  XI. 

MULTIPLICATION  OF  TRADES  IS  NOT 
NECESSARY. 

So  far  as  to  the  choice  of  businesses:  As  to 
the  new  ones,  I see  no  reason  why  any  point 
should  be  made  of  multiplying  them:  a single 
One,  well  chosen,  may  answer  the  purpose, 
just  as  well  as  ever  so  many  more.  I men- 
tion  this,  because  though  it  may  be  easy  to 
find  one  species  of  manufacture,  or  five,  or 
ten,  that  might  answer  with  workraen  so 
cramped,  and  in  a situation  so  confined,  it 
might  not  be  quite  so  easy  to  find  fifty  or 
a hundred.  The  number  of  hands  for  which 
employment  is  to  be  found,  can  scarcely  be 
admitted  as  a reason  for  multiplying  the  sub- 
jects  of  manufacture.  In  such  a nation  as 
Great  Britain,  it  is  difficult  to  conceive  that 
the  greatest  number  of  hands  that  can  be 
comprised  in  such  an  establishment,  should 
be  gieat  enough  to  overstock  the  market;  and 
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if  this  island  of  ours  is  not  big  enough,  this 
globe  of  ours  is  still  bigger.  In  many  species 
of  manufacture,  the  work  is  performed  with 
more  and  more  advantagc,  as  every  body 
knows,  the  more  it  can  be  divided;  and,  in 
many  instances,  what  sets  bounds  to  that 
división,  is  rather  the  number  of  hands  the 
master  can  afford  to  maintain,  than  any  other 
circumstance. 

When  one  turns  to  the  hard-labour  bilí,  it 
looks  as  if  the  framers  of  it  had  been  under 
some  anxiety  to  find  out  businesses  that  they 
thought  might  do  in  their  penitentiary-houses, 
and  to  make  known  the  result  of  their  dis- 
coveries.  It  accordingly  proposes  for  con- 
sideration  a variety  of  examples.  For  such 
of  the  prisoners  as  Avere  to  be  worked  the 
hardest:  I.  treading  in  a wheel;  2.  drawing 
in  a capstern  for  turning  a mili  or  other  ma- 
chine or  engine ; 3.  beating  hemp ; 4.  rasping 
logwood ; 5.  chopping  rags ; 6.  sawing  timber ; 
7.  working  at  forges;  8.  smelting.  For  those 
who  are  to  be  most  favoured:  1.  making 
ropes ; 2.  weaving  sacks ; 3.  spinning  yarn ; 
4.  knitting  nets. 

I find  some  diñiculty,  however,  in  con- 
ceiving  to  what  use  this  instruction  Avas  des- 
tined,  unless  it  were  the  edification  of  that 
class  of  legislators,  more  frequently  quoted 
for  Avorth  than  knoAvledge' — the  country  gen- 
tlemen.  To  some  gentleinen  of  thatrcspect- 
able  description,  it  might,  for  aught  I know, 
be  matter  of  consolation  to  see  that  industry 
could  find  so  many  shapes  to  assume,  on  such 
a stage.  But  if  it  Avas  designed  to  give  a 
general  view  of  the  purposes  to  AA'hich  manual 
labour  may  be  appüed,  it  goes  not  very  far, 
and  there  are  pubHcations  enough  that  go 
some  hundreds  of  times  farther.  If  the  former 
of  its  tAVO  chapters  was  designed  as  a speci- 
men  of  such  Avorks  of  a particularly  laborious 
cast,  as  are  capable  of  being  carricd  on  to  the 
greatest  advantage,  or  with  least  advance  of 
capital,  or  Avith  the  greatest  security,  against 
workmen  of  so  refractory  a comple.xion  — or 
if  either  chapter  was  destined  as  a specimcn 
of  employments  that  required  least  extent  of 
room  — in  any  of  these  cases  the  specimcn 
seems  not  a very  happy  one  : — Isí  and  2il,  Of 
the  treading  in  a whe'el,  or  drawing  in  a cap- 
stern for  turning  a mili,  nothing  can  be  sa;d 
in  respect  of  pecuniary  productiveness,  till 
the  mili,  the  machine,  or  the  engine,  are  spc- 
cified;  ñor  anything  that  can  be  found  to 
distinguish  them  from  other  employments, 
except  the  room  and  the  expense  Avhich  such 
implements  seem  more  particularly  to  require. 
3cf,  Heating  of  hemp  is  a business  too  pro- 
verbial to  be  unknoAvn  to  any  body,  and  in 
those  establishments  vvhere  it  has  had  com- 
pulsión for  its  motive,  has  not  hitherto,  I 
believe,  proved  a A'cry  profitable  one;  and  it 
I may  believe  pcople  Avho  are  of  the  trade, 
and  who  hav-e  no  interest  to  mis’orul  le:', 
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hemp  bcaten  by  hand,  though  it  takes  more 
laboiir,  does  not  fetch  so  good  a price,  as 
wlien  bcaten  at  a water-mili.  Ath,  Baaping 
logwood  is  an  employment  which  is  said  by 
Mr.  Iloward,  I tliink,  and  others,  to  be  car- 
ried  on  in  some  work-houses  of  Holland,  and 
I bclicve  to  soine  profit.  13ut  I knowit  has 
becn  carried  on  likewise  by  the  natural  pri- 
fninimiobilcs ; witness  awind-mill,  which,  I 
rcmembcr,  a tcnant  of  yours  cmployed  in  this 
way;  and  I can  conceive  few  operations  in 
which  those  natural  powers  promise  to  have 
frreatcr  advantagc  over  the  human.  5th, 
Chopping  rags  is  a business  that  can  answer 
no  other'  purpose  than  the  supplying  mate- 
rials  for  paper-mills,  which  caiinot  any  where 
be  established  without  a supply  of  rimning- 
tcatcr — an  clement  which,  I am  sure  in  many, 
and,  I am  apt  to  think,  in  all  paper-mills  hi- 
thcrto  established,  affords  for  this  operation 
a primian  mohile  much  more  advantageous 
than  human  laboiir.  In  the  Qth,  ’Jth,  and 
Slh  e.xamples,  viz.  sauñng  timber,  worhing 
at  forges,  and  smelting,  I see  nothing  to  dis- 
tinguish  them  very  remarkably  from  three 
huiidrcd  others  that  niight  be  mentioned, 
unless  it  be  the  great  room  they  all  of  them 
oceupy,  the  great  and  expensive  establish- 
ment  which  they  supposc,  or  the  dangerous 
Aveapons  which  they  put  into  the  hands  of 
any  workman  who  may  be  disposed  to  turn 
that  property  to  account.  9th,  As  to  rope 
ma/áng,  which  stands  at  the  head  of  the  less 
laborious  class,  besides  being,  as  I always 
uiiderstood,  remarkably  otherwise,  it  has  the 
particular  property  of  taking  up  more  room 
than,  I believe,  any  other  mamifacturing  em- 
ployinent  that  was  cver  thought  of.  As  to 
the  three  last  articles  of  the  dozen,  viz. 
weaving  sac/cs,  spinning  yarn,  and  knitting 
nets,  I know  of  no  particular  objections  that 
can  be  mude  to  them,  any  more  than  to  three 
score  others.  But,  Avithout  going  a stone’s 
th  rovv  from  the  table  I am  writing  upon,  I 
coiild  find  more  than  as  many  businesses, 
which  pay  better  in  England,  than  these 
three  last,  in  other  respeets  exceptionable 
enes,  which  are  as  easy  to  learn,  take  up  as 
little  room,  and  require  a capital  nearly,  or 
quite  as  modérate,  to  set  up.  By  coming 
here,  if  I have  learnt  nothing  else,  I have 
Icaint  what  the  human  powers  are  capable 
of,  when  unfettered  by  the  arbitrary  regula- 
tions  of  an  unenlightened  age ; and  gentlemen 
may  say  what  they  picase,  but  they  shall  never 
persuade  me  that  in  England  those  powers 
are  in  any  reinarkable  degree  inferior  to  what 
they  are  in  Russia.*  However,  not  having 
tlm  mantle  of  legislation  to  screen  me  fi'om 


One  of  my  brother’s  boys,  who  had  not  be( 
at  naiUmakmg  a month,  gol  flogged  the  oth 
day  for  making  a knife : not  that  at  Crech( 
mere  is  any  law  against  ingenuity : but  there 
against  stealing  iron  and  stealing  tíme. 
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the  ridicule  of  going  beyond  my  last,  I forbeai  . 
to  specify  even  what  I have  under  my  eye, 
knowing  thatin  Mr,  Arthur  Young,  a gentle- 
man  whom  no  one  can  accuse  of  hiding  his 
candle  under  a bushel,  anybody  that  chooses 
it  might  find  an  informant,  Avho,  on  this,  as 
well  as  so  many  other  important  subjeets, 
for  every  grain  of  information  I could  give, 
could  give  a thousand. 

But  without  any  disparagement  to  that 
gentleman,  for  whose  public-spirited  labours 
and  well-directed  talents  no  man  feelsgreater 
respect  than  I do,  there  are  other  persona, 
who  on  these  same  subjeets  could,  for  siich 
a purpose,  give  still  more  and  better  infor- 
mation than  he,  and  who  would  not  be  less 
communicative : I mean,  as  before,  Mr.  Daily 
Advertiser  and  his  brethren. 

There  are  two  points  in  politics  very  hard 
to  compass.  One  is,  to  persuade  legisla- 
tors  that  they  do  not  understand  shoemaking- 
better  than  shoemakers ; the  other  is,  to  per- 
suade shoemakers  that  they  do  not  understand 
legislating  better  than  legislators.  The  latter 
point  is  particularly  difficult  in  our  own  dear 
country;  but  the  other  is  the  hardest  of  all 
hard  things  cverywhere. 
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contractor’s  checks. 

The  point,  then,  being  settled,  what  trades 
the  people  may  be  employed  in,  another 
question  my  contractor  will  ask  is,  what 
powers  he  is  to  have  put  into  his  hands,  as  a 
means  of  persuading  them  to  betake  them- 
selves  to  those  trades?  The  shortest  wayof 
answcring  this  question  will  be  to  tell  him 
what  powers  he  shall  not  have.  In  the  first 
place  then,  he  shall  not  starve  them.  “ What 
then,”  you  will  say  perhaps,  “ do  yon  think 
it  likely  that  he  would?”  To  speak  the  truth, 
for  my  own  part  I have  no  great  fear  of  it.  But 
others  perhaps  might.  Besides,  my  notion 
is,  that  the  law,  in  giiarding  itself  against 
men,  ought  to  do  just  the  contrary  of  what 
the  judge  should  do  in  trying  them,  especially 
where  there  is  nothing  to  be  lost  by  it.  The 
business,  you  know,  of  the  judge,  is  to  pre- 
sume them  all  honest  till  he  is  forced  to  sus* 
pect  the  contrary : the  business  of  the  law 
is  to  conclude  them  all,  without  excpption, 
to  be  the  greatest  knaves  and  vUlains  that 
can  be  imagined.  My  contractor,  therefore, 
I make  myself  sure,  Avould  starve  them — a 
good  many  of  them  at  least — if  he  were  let 
alone.  He  would  starve,  of  course,  all  whom 
he  could  not  make  pay  for  their  board,  to» 
gether  with  something  for  his  trouble.  But 
as  I should  get  nothing  by  this  economy,  and 
might  lose  some  credit  by  it,  I have  no  mind 
it  should  take  place.  Bread,  though  as  bafl 
1 as  wholesome  bread  can  be,  they  shall  hav% 
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then,  in  plenty;  this  and  water,  and  nothing 
else.  Thi8  they  shall  be  certain  of  baving, 
and,  what  is  of  full  as  much  consequence, 
every  body  else  that  pleases  shall  be  certain 
of  their  baving  it.  My  brethren  of  the  would- 
be-reforming  tribe  may  go  and  look  at  it  at 
the  baker’s : they  may  weigh  it,  if  they  will, 
and  buy  it,  and  carry  it  home,  and  give  it  to 
their  children  or  their  pigs.  It  shall  be  dealt 
out  by  sound  of  trumpet,  if  you  please  ; and 
Christian  starers  may  amuse  thernselves  with 
seeing  bad  bread  dealt  out  to  felons,  as  Chris- 
tian ambassadors  are  entertained  with  the 
sight  of  bags  of  bad  money  counted  out  to 
Janissaries.  The  latter  wonder  I saw : the 
other  I assure  you  would  give  me  much  more 
pleasure. 

With  this  saving  clause,  I deliver  them 
over  to  the  extortioner,  and  let  him  make 
the  most  of  them.  Let  him  sell  porter  at 
the  price  of  port : and  “ humble  poit”  at 
the  price  of  “ imperial  tokay his  customers 
might  grumble,  but  I don’t  tliink  you  would, 
and  I am  sure  I should  not ; for  it  is  for  that 
they  were  put  there.  Never  fear  his  being 
so  much  his  own  enemy,  as  to  stand  out  for 
a price  which  nobody  will  give. 

In  the  next  place  I don’t  knovv  that  I 
should  be  for  allowing  him  the  power  of 
beating  his  boarders,  ñor,  in  short,  of  pu- 
nishing  them  in  any  shape.  Any  where  else, 
such  an  exemption  must  have  been  visionary 
and  impracticable.  Without  eitlier  punish- 
tnent,  or  interest  given  him  in  the  profits 
of  his  labour — an  interest  which,  to  get  the 
better  of  so  many  adverse  motives,  must  have 
been  a pretty  strong  one,  how  could  you 
have  insured  a man’s  doing  a single  stroke 
of  Work  ? and,  even  with  such  interest,  how 
could  you  have  insured  his  not  doing  all  sorts 
of  mischief  ? As  to  mischief,  I observed  to 
you,  under  the  article  of  safe  custody,  how 
easy  their  kceper  might  make  himself  upon 
that  score : and  as  to  work,  I flatter  myself 
you  perceive  already,  that  there  need  be  no 
great  fear  of  a want  of  inducements  adequate 
to  that  purpose. 

If,  after  all,  it  should  be  insisted  that  some 
power  of  correction  would  be  absolutely  ne- 
cessary — for  instance,  in  the  case  of  a pri- 
soner’s  assaiilting  a keeper  or  teacher  at  the 
time  of  receiving  his  food  or  bis  instruction 
(a  case  which,  though  never  very  probable, 
would  be  always  possible) — such  a power, 
though  less  necessary  here  than  anywhere 
else,  might,  on  the  other  hand,  be  given  with 
less  danger.  What  tyranny  could  subsist 
under  such  a perfect  facility  of  complaint  as 
is  the  result  of  so  perfect  a facility  of  inspec- 
tion  ? But  on  this  head  a word  is  suflRcient, 
after  what  I have  said  in  corisidering  the 
general  heads  of  advantage  dependent  on  this 
principie.  Other  checks  assistant  to  this  are 
obvious  enougb.  A correction-book  might 
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be  kept,  in  which  every  instance  of  chastise- 
nrient,  with  the  cause  for  which  it  was  admi- 
nistered,  might  be  entered  upon  record  : any 
the  slightest  act  of  punishment  not  entered 
to  be  considerad  as  a lawless  injury.  If 
these  checks  be  not  enough,  the  prcscnce  of 
one  or  more  persons,  besides  him  by  whom 
the  correction  was  actually  administered. 
might  be  required  as  wútnesses  of  the  mode 
and  quantum  of  correction,  and  of  the  al- 
legcd  cause. 

But,  besides  preventing  his  starving  them 
or  using  them  ill,  there  is  another  thing  I 
should  be  much  inclined  to  do,  in  order  to 
make  it  his  interest  to  take  care  of’them.  I 
would  make  him  pay  so  much  for  every  one 
that  died,  without  troubling  myself  whethcr 
any  care  of  his  could  have  kept  the  man 
alive.  To  be  sure,  he  would  make  me  pay 
for  this  in  the  contract ; but  as  I should 
receive  it  from  him  afterwards,  what  it  cost 
me  in  the  long  run  would  be  no  great  mat- 
ter.  He  would  get  underwriter’s  proíit  by 
me ; but  let  him  get  that,  and  welcome. 

Supposethree  luindred  prisoners;  and  that, 
out  of  that  numbcr  of  persons  of  their  ages, 
ten,  that  is,  one  out  of  thirty,  ought  to  die 
every  year,  were  they  taken  at  large.  But 
persons  of  their  character  and  in  their  con- 
dition,  it  may  be  expected,  will  die  faster 
than  honest  men.  Say,  therefore,  one  m 
twenty,  though  I believe,  as  jails  stand  at 
present,  if  no  more  than  one  in  ten  die,  or, 
for  aught  I know,  out  of  a much  smaller 
number,  it  may  be  thought  very  well.  Give 
the  contractor,  then,  for  every  man  that  ought 
to  die,  for  instance  ten  pounds : that  sum, 
repeated  for  every  man  in  twenty  among 
three  hundred,  will  amount  to  a hundred  and 
fifty  pounds.  Upon  these  terms,  then,  at 
the  end  of  the  year  make  him  pay  ten  pounds 
for  every  man  that  has  actually  died  witbin 
that  time;  to  which  you  may  add,  or  escaped, 
and  I dare*"say  he  will  have  no  objection. 
If  by  nursing  them  and  making  much  of 
them  he  should  íind  himself  at  the  end  of 
the  year  a few  pounds  the  richer  by  his  ten- 
deniess,  who  would  grudge  it  him  ? If  you 
have  still  any  doubt  of  him,  instead  of  the 
ten  pounds  you  may  put  twenty : you  will 
not  be  much  the  poorer  for  it.  I don’t  know, 
upon  second  thoughts,  whether  somewhat  of 
this  sort  has  not  been  put  in  practico,  or  at 
least  proposed,  for  foundlings.  Be  that  as  it 
may,  make  but  my  contractor’s  altowarice 
large  enough,  and  you  need  not  doubt  of  his 
fondness  of  these  his  adopted  children;  of 
whom  whosoever  may  chance  wliile  under  his 
wing  to  depart  this  vale  of  tears,  will  be  sure 
to  leave  one  sincere  mourner  at  least,  with- 
out the  parade  of  mourning. 

Some  perhaps  may  be  for  observing,  (hat 
upon  my  oivn  principies,  this  contri v'ance 
would  be  of  no  use  but  to  save  the  uscless. 
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fi.t-einc  cnn tractor,  of  himself,  knows  better 
tlii'ir-s  tban  not  to  take  care  of  a cow  that 
n ill  give  inilk,  But,  with  their  leave,  I do 
«ot  mean  that  even  the  iiseless  shoiild  be 
starvcd;  for  if  the  judges  bad  thought  this 
proper,  tiiey  would  have  said  so. 

The  patrons  of  the  hard-labour  bilí,  pro- 
cccdiiig  with  that  cautioii  and  tendemess  that 
j)ervades  their  wholc  system,  have  denied 
t!)cir  (jovernúr,  as  thcy  cali  him,  the  power  of 
wliippi'g.  Soine  penal  power,  however,  for 
¡niUiiig  r.  stop  to  mischicf,  was,  under  their 
plan,  aliOlntely  nceessary.  They  preferred, 
as  the  mildcst  and  less  dangerous  power,  that 
of  eoníirñng  a man  in  a dark  dungeon  under 
(/round,  under  a bread-and-water  diet.  I did 
’then  take  the  liberty  to  object  against  the 
choosing,  by  way  of  punishment,  the  piitting 
of  a man  into  a place  which  differed  not  from 
other  places  in  any  essential  particular,  bnt 
that  of  the  chance  it  stood  of  proving  un- 
whülcsome;  proposing,  at  the  same  time,  a 
very  simple  expedient,  by  which  their  ordi- 
nary  habitations  might  be  made  to  reccive 
every  other  property  of  a dungeon;  in  short, 
the  making  of  them  dark. 

But  in  one  of  my  brother’s  inspection- 
honses,  there  the  man  is  in  his  dungeon  al- 
ready  (the  only  sort  of  dungeon,  at  least, 
which  I conceive  any  man  need  be  in,)  very 
safe  and  quiet.  He  is  likemse  entertaining 
himself  with  his  bread  and  water,  with  only 
one  little  circumstance  in  his  favour,  that 
whenever  he  is  tired  of  that  regimen,  it  is  in 
his  own  power  to  put  himself  under  a better: 
unless  my  contractor  chooses  to  fine  himself 
for  the  parpóse  of  punishing  his  boarder — an 
act  of  cruelty  which  I am  in  no  great  dread  of. 

In  short.  bating  the  checks  you  have  seen, 
and  which  certainly  are  not  very  complicated, 
the  plan  of  establishment  which  such  a prin- 
cipie of  construction  seems,  now  at  least,  if 
not  for  the  first  time,  to  render  eligible,  and 
which  as  such  I have  been  venturing  to  re- 
coinmend,  is  exactly  apon  a par,  in  point  of 
simplicity,  with  the  forced  and  temporary  ex- 
pedient of  the  ballast-lighters — a plan  that  has 
the  rnost  perfect  simplicity  to  recommend  it, 
and,  I believe,  notmuch  else.  The  chief  dif- 
ferences  are,  that  conviets  are  not,  in  the  in- 
spection-honses,  as  in  those  lighters,  jammed 
together  in  fetters  under  a master  subject  to 
no  inspection,  and  scarce  under  any  controul, 
having  no  interest  in  their  wclfare  or  their 
Work,  in  a place  of  secreí  confinement,  favour- 
nble  to  infection  and  to  escapes. 

LETTER  XIII. 

MEANS  OF  EXTRACTtNG  LABOUR. 

Vndeustanding  thus  much  of  his  situation, 
my  contractor,  I conceive,  notwithstanding 
the  checks  you  have  seen,  will  baidly  think 
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it  nccessary  to  ask  me  how  he  is  to  manage 
to  persuade  his  boarders  to  set  to  work.  — . 
Having  them  nnder  this  regimen,  what  better 
security  he  can  wish  for  of  their  working,  and 
that  to  their  utmost,  I can  hardly  imagine. 
At  any  rate,  he  has  much  better  security  than 
he  can  have  for  the  industry  and  diligence  of 
any  ordinary  joumeyman  at  large,  who  is  paid 
by  the  day,  and  not  by  the  piece,  If  a man 
won’t  work,  nothing  has  he  to  do,  from  morn> 
ing  to  night,  but  to  eat  his  bad  bread  and 
drink  his  water,  without  a soul  to  speak  to. 
If  he  will  work,  his  time  is  oceupied,  and  he 
has  his  meat  and  his  beer,  or  whatever  else 
his  earnings  may  aíford  him,  and  not  a stroke 
does  he  strike  but  he  gets  something,  which 
he  would  not  have  got  otherwise.  This  en- 
couragement  is  necessary  to  his  doing  his 
utmost ; but  more  than  this  is  not  necessary. 
It  is  necessary  every  exertion  he  makes  should 
be  sure  of  its  reward ; but  it  is  not  necessary 
that  such  reward  be  so  great,  or  any  thing 
near  so  great,  as  he  might  have  had,  had  he 
workcd  elsewhere.  The  confinement,  which 
is  his  punishment,  preventing  his  carrying  the 
work  to  another  market,  subjeets  him  to  a 
monopoly ; which  the  contractor,  his  master, 
like  any  other  monopolist,  makes,  of  course, 
as  much  of  as  he  can.  The  workman  lives 
in  a poor  country,  where  wages  are  low ; but 
in  a poor  country,  a man  who  is  paid  accord- 
ing  to  his  work  will  exert  himself  at  least 
as  much  as  in  a rich  one.  According  to  Mr. 
Arthur  Young,  and  the  very  cogent  evidence 
he  gi  ves,  he  should  work  more : for  more 
work  that  intelligent  traveller  finds  always 
done  in  dear  years  than  in  plentiful  ones  : the 
earnings  of  one  day  aíFording,  in  the  latter 
case,  a fund  for  the  extravagance  of  the  next. 
But  this  is  not  all.  His  master  may  fleece  him, 
if  he  picases,  at  both  ends.  After  sharing  in 
his  profits,  he  may  again  take  a proíit  upon 
his  expense.  He  wmuld  probably  choose  to 
employ  both  expedients  together.  The  tax 
upon  earnings,  if  it  stood  alone,  might  pos- 
sibly  appear  liable  to  be  evaded  in  some  de- 
gree,  and  be  friistrated  in  some  cases,  by  a 
confederacy  between  the  workmen  and  their 
employers  out  of  doors ; the  tax  upon  expen- 
diture,  by  their  frugality,  supposing  that  vir- 
tue  to  take  root  in  such  a soil ; or  in  some 
instances,  perhaps,  by  their  generosity  to  their 
friends  without  doors.  The  tax  upon  earn- 
ings would  probably  not  be  laid  on  in  an  open 
way,  upon  any  other  than  the  good  hands ; 
whose  trañic  must  be  carried  on,  with  or  with- 
out his  intervention,  between  them  and  their 
out-of-door  employers.  In  the  trades  which 
he  thought  proper  to  set  up  of  himself  for  his 
capable  hands,  his  promising  hands,  and  his 
drones,  the  tax  might  be  levied  in  a more 
covert  way  by  the  lowering  of  the  price  paid 
by  him,  in  comparison  of  the  free  prices  given 
out  of  doors  for  similar  work  Where  he  i® 
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sure  of  his  men,  as  well  with  regard  to  their 
disposition  to  spend  as  with  regard  to  their 
inability  to  collude,  the  tax  upon  expenditure, 
without  any  tax  upon  profits  open  or  covert, 
would  be  the  least  discouraging : it  would 
be  the  least  discouraging  for  the  present,  as 
the  earnings  would  sound  greater  to  their 
ears ; and  with  a view  to  the  future,  as  they 
would  thereby  see  (I  mean  such  of  them  as 
had  any  hopes  of  releasement)  what  their 
earnings  might  at  that  happy  period  be  ex- 
pected  to  amount  to,  in  reality  as  well  as  in 
ñame 


LETTER  XIV. 

PROVISION  POR  LIBERATE!)  PERSONS. 

The  circumstance  touched  upon  at  the  cióse 
of  my  last  letter,  suggests  another  advaiitage, 
and  that  not  an  inconsiderable  one,  which 
you  will  find  more  particularly,  if  not  exclu- 
sively,  connected  wáth  the  contract  plan. 

The  turning  of  the  prisoners’  labour  into 
the  most  profitable  channels  being  Icft  free, 
depending  upon  the  joint  choice  of  the  two 
only  parties  interested  in  pushing  the  advan- 
tage  to  the  utmost,  would  afford  a resource, 
and  that  I should  conceive  a sure  one,  for  the 
subsistence  of  the  prisoners,  after  the  expira- 
tion  of  their  térras.  No  trade  that  could  be 
carried  on  in  this  State  of  thraldom,  but  could 
be  carried  on  with  at  least  equal  advantage 
in  a State  of  liberty.  Both  parties  would  pro- 
bably  find  their  account  in  continuing  their 
inanufactuiing  connexion,  after  the  dissolu- 
tion  of  every  other.  The  workman,  after  the 
stigma  cast  on  him  by  the  place  of  his  abode, 
would  probably  not  find  it  so  easy  to  get 
employment  elsewhere.  If  he  got  it  at  all,  it 
would  be  upon  terms  proportioned  in  some 
measure  to  the  risk  which  an  employer  at 
large  might  think  he  would  run  on  his  own 
part,  and  in  some  cases  to  the  danger  of 
driving  away  fellow-workmen,  by  the  intro- 
duction  of  an  associate  who  might  prove  more 
or  less  unwelcome.  He  would  therefore  pro- 
bably come  cheaper  to  his  former  master  than 
another  man  M'ould  ; at  the  same  time  that 
be  would  get  more  from  him  in  his  free  state 
than  he  had  been  used  to  get  when  confined. 

Whether  this  resource  was  in  contempla- 
tion  MTth  the  planners  of  the  hard- labour 
bilí,  I cannot  pretend  to  say  : I find  not  upon 
the  face  of  that  bilí  any  proof  of  the  affirma- 
tive.  It  provides  a sum  for  each  prisoner, 
partly  for  present  subsistence,  partly  as  a sort 
of  littlc  capital  to  be  put  into  his  pocket  upon 
his  discharge.  But  the  solé  measure  assigned 
to  this  sum  is  the  good  behaviour  of  the  party, 
not  the  sum  required  to  set  him  up  in  wbat- 
ever  might  have  been  his  trade.  Ñor  had  the 
choice  of  his  employment  been  left  to  the 
govcrnor  of  the  house,  still  less  to  the  pri- 


soner, but  to  committees  of  justices,  as  I ob- 
served  before. 

As  to  the  Woolwich  Academy,  all  ideas  of 
reformation  under  that  ñame,  and  of  a comi- 
nuance  of  the  like  industry  as  a means  of  fu- 
ture  provisión,  seem  there  to  have  been  equally 
out  of  the  question.  That  they  should  bire 
lighters  of  their  own  to  heave  ballast  from. 
does  not  appear  to  have  been  expected ; and 
if  any  of  them  had  had  the  fortune  to  possess 
trades  of  their  own  before,  the  scraping  of 
gravel  for  three,  five,  or  seven  years  together 
out  of  the  river,  had  no  particular  tendeney, 
that  I can  see,  to  rub  up  the  recollection  of 
those  trades.  The  allowance  upon  discharge 
would,  however,  always  have  its  use,  though 
not  always  the  same  use.  It  might  help  to 
fit  them  out  for  trades ; it  might  serve  them 
to  get  drunk  with ; it  might  serve  them  to 
buy  any  house -breakiiig  implements  which 

they  could  not  so  well  come  at  to  steal 

The  separation  between  the  landlord  and  his 
guests  must  on  his  side  have  been  rendered 
the  less  aífecting,  by  the  expectation  which 
he  could  not  but  entertain  of  its  proving  but 
a short  one.  Ñor  was  subsequent  provisión 
of  one  sort  or  other  by  any  means  wanting, 
for  those  who  failed  to  find  it  there,  The 
gallows  was  always  ready  with  open  arms  to 
receive  as  many  as  the  jail-fever  should  have 
refused. 


LETTER  XV. 

FROSPECT  OF  SAVING  FROM  THIS  PLAN. 

Many  are  the  data  with  which  a man  ought 
to  be  furnished  (and  with  not  one  of  which 
am  I furnished)  before  he  pretended  to  speak 
upon  any  tolerable  footing  of  assurance  with 
regard  to  the  advantage  that  might  be  ex- 
pected in  the  view  of  pecuniary  economy  from 
the  inspection  plan.  On  the  one  hand,  the 
average  annual  amount  of  the  present  esta- 
blishments,  whatever  they  are  (for  I confess 
1 do  not  know,)  for  the  disposal  of  conviets; 
The  expected  amount  of  the  like  average 
with  regard  to  the  measure  M-hich  I have  just 
learnt  has  been  resol  ved  upon,  for  sending  colo- 
nies  of  them  to  New  South  VVales,  including 
as  well  the  maintenance  of  them  till  shipped, 
as  the  expense  of  the  transportation,  and 
the  maintenance  of  them  when  they  are  got 
there  — On  the  other  hand,  the  capital  pro- 
posed  to  have  been  expended  in  the  huilding 
and  fitting  up  the  experimental  penitentiary- 

house: The  further  capital  proposed  to 

have  been  expended  in  the  furniture  of  it : — 
The  sum  proposed  to  have  been  allowcd  per 
man  for  the  maintenance  of  the  prisoners  till 
the  time  when  their  labour  might  be  expect- 
ed to  yield  a produce.  These  points  and  a 
few  others  being  ascertained,  1 should  then 
be  curious  to  know  what  degree  of  predue- 
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tiveness,  if  any,  would  be  looked  upon  as 
piviiig  to  the  measure  of  a penitentiary-house, 
cither  of  any  construction  or  of  this  extraor- 
diiiary  one,  the  pre-emincnce  upon  the  whole 
over  any  of  the  other  inodes  of  disposal  now 
in  practice  or  in  contemplation.  Many  dis- 
tinct  points  for  the  eye  to  rest  upon  in  such 
a scale  will  readíly  oeciir: — Isí,  The  produce 
inight  be  barely  suíTicient  to  pay  the  expense 
of  feeding ; — -d,  It  might  farther  pay  the 
expense  of  clothiny  ; — 3t/,  It  might  farther 
pay  the  expense  of  gnarding  and  instructing, 
viz.  the  salaries  or  other  emoluments  of  the 
iiumerous  tribe  of  visitors,  governors,  jailors, 
task-masters,  &c.  in  the  one  case,  and  of  the 
contractor  and  bis  assistants  in  the  other; — 
4/h,  It  niight  farther  pay  the  wear  and  toar 
of  the  working-stock  laid  in; — 5th,  It  might 
farther  pay  the  intercst  of  the  capital  em- 
ployed  in  the  purchase  of  such  stock; — 6íA, 
It  inight  farther  pay  the  interest  of  the  capi- 
tal laid  out  in  the  erecting  and  fitting  up  the 
cstablishinent  in  all  its  parts,  at  the  common 
rate  of  interest  for  money  laid  out  in  build- 
ing ; — 7tk,  It  might  fiirther  pay,  at  the  ordi- 
nary  rate,  the  interest  of  the  money,  if  any, 
hiid'out  in  the  purchase  of  the  ground.  Even 
at  the  first  mentioned  and  lowest  of  these 
stages,  I should  be  curious  to  compare  the 
charge  of  such  an  institution  with  that  of  the 
least  chargeable  of  tliose)  othcrs  that  are  as 
yet  prcferred  to  it.  When  it  had  arisen  above 
the  last,  then,  as  yon  see,  and  not  till  then, 
it  could  be  said  to  yield  a protit,  in  the  sense 
in  which  the  same  thing  could  be  said  of  any 
maiiufacturing  establishment  of  a private  na- 
ture. 

But  long  before  that  period,  the  objections 
of  those  whose  sentiments  are  the  least  fa- 
vourable  to  such  an  establishment  would,  I 
take  for  granted,  have  been  perfectly  re- 
moved. Yet  what  should  make  it  stop  any- 
where  short  of  the  highest  of  those  stages,  or 
what  should  prevent  it  from  risingeven  con- 
siderably  above  the  highest  of  them,  is  more, 
I protest,  than  I can  perceive.  In  what  points 
a manufacturer  setting  up  in  such  an  esta- 
blishment would  be  in  a loorse  situation  than 
an  ordinary  manufacturer,  I really  do  not  see ; 
but  I see  many  points  in  which  he  is  in  a 
hetter.  His  hands,  indeed,  are  all  raw,  per- 
haps,  at  least  with  relation  to  the  particular 
species  of  work  which  he  employs  them  upon, 
if  not  with  relation  to  every  other.  But  so 
are  all  hands  every  where,  at  the  first  setting 
up  of  every  manufacture.  Look  round,  and 
you  will  find  instances  enough  of  manufac- 
tures where  children,  down  to  four  ycars  oíd, 
earn  something,  and  where  children  a few 
yeais  older  earn  a subsistence,  and  that  a 
comfortable  one.  I must  leave  to  you  to 
mention  ñames  and  places.  You,  who  have 
been  so  inuch  of  an  English  traveller,  cannot 
but  have  met  with  instances  in  plenty,  if  yon 


have  bappened  to  note  them  down.  Many 
are  the  instances  you  must  have  found  in 
which  the  part  taken  by  each  workman  is 
reduced  to  some  one  single  operation  of  such 
perfect  simplicity,  that  one  might  defy  the 
awkwardest  and  most  helpless  idler  that  ever 
existed  to  avoid  succeeding  in  it.  Among  the 
eighteen  or  twenty  operations  into  which  the 
process  of  pin-making  has  been  divided,  I 
question  whether  there  is  any  one  that  is  not 
reduced  to  such  a state.  In  this  point,  then, 
he  is  upon  at  least  as  good  a footing  as  other 
manufacturers  : but  in  all  other  points  he  is 
upon  a better.  What  hold  can  any  other 
manufacturer  have  upon  his  workmen,  equal 
to  what  my  manufacturer  would  have  upon 
his  ? What  other  master  is  there  that  can 
reduce  his  workmen,  if  idle,  to  a situation 
next  to  starving,  without  suffering  them  to 
go  elsewhere  ? What  other  master  is  there, 
whose  men  can  never  get  drunfc  unless  he 
chooses  they  should  do  so  ? and  who,  so  far 
from  being  able  to  raise  their  wages  by  com- 
bination,  are  obliged  to  take  whatever  pit- 
tance  he  thinks  it  most  for  his  interest  to 
allow  ? In  all  other  manufactories,  those 
members  of  a family  who  can  and  will  work, 
must  earn  enough  tomaintain  not  only  them- 
selves  but  those  who  either  cannot  or  will 
not  work.  Each  master  of  a family  must  earn 
enough  to  maintain,  or  at  least  help  to  main- 
tain  a wife,  and  to  maintain  such  as  are  yet 
helpless  among  his  children.  My  manufac- 
turer’s  workmen.  however  cramped  in  other 
respects,  have  the  good  or  ill  fortune  to  be 
freed  from  this  incumbrance — a freedom,  the 
advantage  of  which  will  be  no  secret  to  their 
master,  who,  seeing  he  is  to  have  the  honour 
of  their  custom  in  his  capacity  of  shopkeeper, 
has  taken  care  to  get  the  measure  of  their 
earnings  to  a hair’s-breadth.  What  other 
manufacturers  are  there  who  reap  their  pro- 
fits  at  the  risk  of  other  people,  and  who  have 
the  purse  of  the  nation  to  support  them,  in 
case  of  any  blameless  misfortune  ? And  to  ‘ 
Crown  the  whole  by  the  great  advantage  which 
is  the  peculiar  fruit  of  this  new  principie, 
what  other  master  or  manufacturer  is  there, 
who  to  appearance  constantly,  and  in  reality 
as  much  as  he  thinks  proper,  has  every  look 
and  motion  of  each  workman  under  his  eye  ? 
Without  any  of  these  advantages,  we  see 
manufacturers  not  only  keeping  their  heada 
above  water,  but  making  their  fortunes  every 
day.  A manufacturer  in  this  situation  may 
certainly  fail,  because  so  may  he  in  any  other. 
But  the  probability  is,  he  would  not  rail : be- 
cause,  even  w’ithout  these  great  advantages, 
much  fewer  fail  than  thrive,  or  the  wealth  of 
the  country  could  not  have  gone  on  increasing 
as  it  has  done,  from  the  reign  of  Brutiis  to 
the  present.  And  if  political  establishments 
were  to  w'ait  till  probability  were  converted 
into  oertainty  before  trial,  Parliament  might  as 
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well  go  to  bed  at  once,  and  sieep  on  the  same 
pillow  with  sister  convocation. 

To  speak  in  sober  sadness,  I do  dearly  love, 
as  you  well  know,  in  human  dealings  no  less 
than  in  divine,  to  think  and  to  say,  as  far  as 
conscience  will  allovv  me,  that  “ whatever  is, 
is  right as  well  concerning  those  things 
which  are  done,  as  concerning  those  which 
have  been  left  undone.  The  gentlemen  who 
gave  themselves  so  much  trouble  about  the 
penitentiary-house  plan,  did  extremely  well ; 
and,  for  aught  I know,  the  gentlemen  who  put 
it  under  the  table  at  last,  may  have  done  still 
better.  If  you  have  a mind  to  share  with  me 
in  this  comfortable  feeling,  turn  once  more  to 
that  discarded  fa vomite,  and  observe  what 
load  of  expense,  some  phrt  then  necessary, 
some  perhaps  not  altogether  so,  it  was  to 
have  thrown  upon  the  nation ; and,  at  the 
same  time,  what  will  be  still  more  comfort- 
able to  you,  how  great  a proportion  of  that 
expense  would  be  struckoíF,  by  the  new  and 
of  course  still  greater  favourite,  which  I have 
ventured  to  introduce  to  you. 

In  the  first  place,  there  was  to  have  been 
a vast  extent  of  ground  ; for  it  was  to  have 
had  rope-walhs  and  timher-yards,  and  it  is 
well  it  was  not  to  have  had  dock-y  ards.  Then, 
for  the  sake  of  healthiness,  that  ground  was 
to  have  a command  of  running  water:  then 
again,  for  the  convénience  of  dignified  inspec- 
tors,  that  ground  and  that  water  were  to  have 
been  in  the  vicinity  of  the  metrópolis.  It  was 
to  have  been  on  the  banks  of  the  Thames  — 
somewhere,  I think,  about  Wandsworth  and 
Battersea;  and  a site^fit  for  I know  not  how 
many  of  the  most  luxurious  villas  that  fancy 
could  conceive  or  Christie  describe,  was  to  be 
buried  under  it.  Seven-and-twenty  thousand 
pounds,  I think,  was  the  price  talked  of,  and, 
for  aught  I know,  paid,  for  the  haré  ground, 
before  so  much  as  a spade  was  put  in  it.*  As 
to  my  contractor,  eighteen  or  twenty  acres  of 
the  most  unprofitable  land  your  country  or 
*any  other  contains,  any  waste  land,  in  short, 
which  the  crown  has  already  in  its  possession, 
would  answer  every  plea  he  could  put  in  ; and 
out  of  that  be  would  crib  gardens  for  bis 
own  accommodation,  and  farm-yards,  and 
I know  not  what  besidcs.  As  to  running 
water,  it  is  indeed  to  every  parpóse  a very 
agreeable  circumstance,  and,  under  the  ordi- 
nary  jail  regimen,  a very  desirable,  possibly 
an  cssential  one.  But  many  of  the  Lords  and 
Commons  make  shift  without  it,  even  at  their 
villas,  and  almost  all  of  them  when  not  at 
their  villas,  without  ascribing  any  want  of 
bealth  they  may  labour  under  to  the  want  of 
running  water.  As  to  my  contractor’s  board- 
ers,  they  must  have  water,  indeed,  because 


• I do  not  recollect  from  what  source  I took 
this  idea  of  the  sum.  I now  understand  it  to 
have  been  no  more  than  five  thousand  pounds. 


everybody  must  have  water ; but  under  the 
provisión  I have  made  for  turning  the  opera- 
tions  of  cleanliness  into  motions  of  course  I 
should  apprehend  their  condition  might  still 
be  tolerable,  should  they  have  no  other  run- 
ning  stock  of  that  necessary  element  than 
what  falls  to  the  share  of  better  men. 

When  the  ground  thus  dearly  wrung  from 
the  grasp  of  luxury  carne  to  be  covered,  think 
what  another  source  of  expense  was  to  be 
opened,  when,  over  and  above  nine  hundred 
roomy  chambers  íbr  so  many  persons  to  lie 
in,  three  other  different  classes  of  apartments 
were  to  be  provided,  to  I know  not  what 
number  ñor  extent,  for  them  to  work  in,  to 
pray  in,  and  to  sriffer  in  I — four  operations,  the 
scenes  of  which  are,  upon  our  plan,  consol!, 
dated  into  one. 

I need  not  add  much  to  what  I have  said 
in  a former  letter,  about  the  tribe  of  subordi- 
nate  establishments,  each  of  them  singly  an 
object  of  no  mean  expense,  which  it  seems 
to  have  been  in  contemplation  to  inclose 
witbin  the  fortress:  I mean  the  milis,  the 
forges,  the  engines,  the  timber-yards,  and  the 
rope-walks.  The  seal  which  stamps  my  con- 
tract  dispels,  as  if  it  were  a talismán,  this 
great  town  in  nuhihus ; and  two  or  three 
plain  round  houses  take  its  place.  Either  I 
am  much  mistaken,  or  a sum  not  much  ex- 
ceeding  what  was  paid  or  destined  for  the 
bare  ground  of  the  proposed  penitentiary- 
houses,  would  build  and  completely  ñt  up 
those  round  houses,  besides  paying  for  the 
ground. 

To  this  account  of  the  dead  stock  is  to  be 
added,  if  I may  say  it  without  oífence,  that 
of  the  Uve  stock  of  inspectors,  of  every  rank 
and  denomination : I mean  the  pyramid  of 
under-keepers,  and  task-raasters,  and  st^re- 
keepers,  and  govcrnors,  and  commiftees  of 
magistrates,  which  it  builds  up,  all  to  be  paid 
up  and  salaried,  with  allowances.  rising  in 
proportion  to  the  riso  of  dignity:  the  whole 
to  be  crowned  with  a grand  trium  vírate  of 
superintendents,  two  of  whom  were  to  have 
been  members  of  parliainent,  men  of  high 
birth  and  quality,  whose  toilsome  dignity  a 
minister  would  hardly  have  affronted  by  the 
oífer  of  salaries  much  inferior  to  what  are  to 
be  found  annexed  to  sinecuras. 

I will  not  say  much  of  the  “ other  offlcers,” 
without  number,  which  I see,  by  my  f leiv 
of  the  Hard-labour  Bill,  were  to  have  been 
added,  and  of  course  must  have  been  added, 
in  such  number  as  the  “ coinmittces”  of 
your  * * * * to  whom  this  biisincss  was  then 
committed,  or  at  any  rate  some  other  good 
judges  should  have  judged  “ necessaiy. 

Officers  and  governors,  eo  nomine,  mycon» 
tractor  w'ould  have  none : and  any  superfluous 
clerk  or  over-looker,  who  might  be  found 
liirking  in  bis  establishment,  he  would  have 
much  less  tenderness  for,  than  your  gardener 
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has  for  the  sow-thistles  in  your  garden.  The 
greatcst  part  of  his  science  comes  to  him  in 
maxiins  from  his  grand-mother ; and  araonpt 
the  foremost  of  those  maxims  is  tbat  wbich 
stigmatizes  asan  unfrugal  practice,  the  keep- 
ing  of  more  cats  than  will  catch  mice. 

If,  under  all  thesc  circumstances,  the  peni- 
tentiary-houses  should  have  been  somewhat 
of  a bugbear,  it  will  be  the  less  to  be  won- 
dcred  at,  when  one  considers  the  magnitude 
of  the  scale  upon  which  this  complicated 
experiment  was  going  to  be  made.  I raen- 
tioned  in  round  numbers  nine  hundred  as  the 
nurnber  of  coiivicts  which  was  going  to  be 
provided  for;  biit888  was  the  exact  nurnber 
mentioned  in  the  bilí.  Three  eights,  “ thus 
arranged,  a terrible  show !”  But  granting 
this  to  be  the  nurnber  likely  to  require  pro- 
visión of  some  kind  or  other,  it  surely  does 
not  follow  that  all  tbat  require  it  must  neces- 
sarily  be  provided  for  in  this  manner,  or  in 
none.  If  the  eight  hundred  and  eighty  cight 
appear  so  formidable,  gentlemen  may  strike  oflf 
the  hundreds,  and  try  whether  the  country 
will  be  ruined  by  an  establishment  inferior 
to  that  which  an  obscure  ex-countryman  of 
theirs  is  going  to  amuse  himself  with. 

What  I have  all  along  been  taking  for 
granted  is,  that  it  is  the  mere  drcad  of  cxtra- 
vagance  that  has  dríven  your  thrifty  minister 
from  the  penitentiary-house  plan  — not  the 
love  of  transportation  that  has  seduced  him 
from  it.  The  inferiority  of  the  latter  mode 
of  punishment  in  point  of  exemplarity  and 
equality — in  short,  in  every  point  but  thatof 
expense,  stands,  I believe,  undisputed.  I col- 
lected  the  reasons  against  it,  that  w'cre  in 
every  body’s  mouth,  and  marked  them  down, 
with,  I think,  some  additions  (as  you  may  or 
may  not  remember)  in  my  view  of  the  hard- 
labour  bilí,  supplement  included.  I have 
never  happened  to  hear  any  objections  made 
to  those  reasons ; ñor  have  I heard  of  any 
charms,  other  than  those  of  antiqiúty  and 
comparative  frugality,  that  transportation  has 
to  recommend  it.  Supposing,  therefore,  what 
I inost  certainly  do  not  siippose,  that  my  con- 
tractor could  not  keep  his  people  at  home 
at  Icss  expense  than  it  would  take  to  send 
them  abroad,  yet  if  he  could  keep  them  at 
no  f/realer  expense,  I should  presume  that 
even  this  would  be  reckoned  no  small  point 
gained,  and  that  even  this  very  modérate  suc- 
cess  would  be  sufficient  to  put  an  end  to  so 
undesi  rabie  a branch  of  navigation. 

^ Ñor  does  any  preference  tbat  might  be 
given  to  the  transportation  plan,  supersede 
the  necessity  of  this  or  some  other  substitute 
to  it,  in  the  many  cases  to  which  it  cannot 
be  conceived  that  plan  should  be  extended. 

Transportation  to  this  desert  for  seven  years 

a punishment  which  under  sueh  circumstances 
is  so  much  like  transportation  for  bfe — is  not, 

1 suppose,  to  be  inflicted  for  every  peccadillo. 


Vesseis  will  not  be  sailing  every  week  or 
fortnight  upon  this  four  or  five  or  six  months 
navigation : bardly  much  oftener,  I should 
suppose,  than  once  a twelvemonth.  In  the 
meantime,  the  convicts  must  be  somewhere : 
and  whether  they  are  likely  to  be  better  qua- 
lified  for  colonization  by  lounging  in  an  ordi- 
nary  jail,  or  rotting  on  board  a ballast  hulk, 
or  workingin  an  inspection-house,  may  now, 

I think,  be  left  for  any  one  to  judge. 

LETTER  XVI. 

HOÜSES  OF  CORRECTION. 

In  considei'ing  my  brotner's  inspection  plan 
as  applicable  to  the  purpose  of  establishments 
designed  to  forcé  labour,  my  principal  theme 
has  hitherto  been  the  national  establishment 
oí  penitentiary-houses.  Myfirst  design,  how- 
ever,  was  to  help  to  drive  the  nail  I saw  a- 
going : I mean  the  house  of  correction,  which 
the  advertisement  informed  me  was  under 
consideration  for  your  » » * *.  I had  little 
hotion,  at  the  outset,  of  attempting  any  such 
up-hill  Work  as  the  heaving  up  again  that 
hiige  stone,  the  penitentiary-house,  which  the 
builders  at  last  had  refused,  and  which,  after 
the  toiling  and  straining  of  so  many  years, 
had  tumbled  to  the  bottom.  But  the  greater 
object  grew  upon  me  as  I wrote ; and  what 
I found  to  say  on  that  subject  I grudged 
the  less,  as  thinking  it  might,  most  of  it,  be 
more  or  less  applicable  to  your  establishment. 
IIow  far,  and  in  what  particular  respects,  it 
may  pro  ve  so,  I have  no  means  of  knowing: 

I trouble  you  with  it  at  a venture.  In  my 
last  I proposed,  if  the  nation  were  poor  and 
fearful,  a penitentiary-house  upon  a very  small 
scale  — so  small,  if  such  caution  were  thought 
necessary,  as  not  to  contain  so  many  as  a 
hundred  prisoners.  But  however  poor  the  na- 
tion may  be,  the  *»*»»of****  surely  is 
rich.  What  then  should  hinder  your  • * • • • 
from  standing  forth  and  setting  the  nation  an  * 
example  ? What  the  nurnber  of  persons  you 
may  have  to  provide  for  in  this  w'ay  is  sup- 
posed  to  be,  I have  no  means  of  knowdng  ; 
but  I should  think  it  strange  if  it  did  not 
considerably  exceed  the  one  just  mentioned. 
What  it  is  you  will  risk  by  such  an  experi- 
ment, is  more  than  I can  see.  As  far  as  the 
building  is  concerned,  it  is  a question  which 
architects,  and  they  alone,  can  answer.  In 
the  meantime,  we  who  know  nothing  of  the 
matter,  can  find  no  reason,  all  things  con- 
sidered,  why  a building  upon  this  plan  should 
cost  more  than  upon  another.  But  setting 
aside  the  building,  every  other  diíference  is 
on  the  profitable  side. 

The  precautions  against  escapes,  and  the 
restraints  destined  to  answer  the  ends  of  pu- 
nishment, would  not,  I suppose,  in  your  estív- 
blishment  be  quite  so  strict,  as  it  would  be 
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necessary  they  should  be  in  an  establisbment 
designed  to  answer  the  purpose  of  a peniten- 
tiary-house.  Bars,  bolts,  and  gratingg,  would 
in  this  of  your’s,  I suppose,  be  rejected ; and 
the  inexorable  partition  walls  might  for  some 
purposes  be  tbinned  away  to  boards  or  can- 
vass,  and  for  others  tbrown  out  altogetber. 
With  yon,  the  gloomy  paradox  of  crowded 
Bolítude  might  be  exchanged,  perhaps,  for  tbe 
cheerfulness  of  a common  refectory.  The 
Sabbath  might  be  a Sabbath  there  as  else- 
where.  In  the  penitentiary  inspection-house, 
the  prisoners  were  to  lie,  as  they  were  to  eat, 
to  Work,  to  pray,  and  to  do  every  thing.  in 
their  cells,  and  nowbere  else.  In  your  house 
of  correction,  where  they  should  lie,  or  how 
they  should  lie,  I stay  not  to  inquire. 

It  is  well,  however,  for  you  * *.  * • gentle- 
men,  that  you  are  so  ricb;  for  in  point  of  fru- 
gality,  1 could  not  venture  to  promise  you 
anything  like  the  success  that  I would  to 
“ poor  oíd  England.”  Your  contractor’s  jail- 
birds,  if  you  had  a contractor,  would  be  per- 
petually  upon  the  wing : the  short  terms  you 
would  be  sending  them  to  him  for,  would 
seldom  admit  of  their  attaining  to  such  a pro- 
ficiency,  as  to  make  a profit  upon  any  branch 
of  industry.  In  general,  what  in  a former 
letter  I termed  the  good  hands,  would  be  bis 
cbief,  if  not  his  whole  dependence;  and  that, 
I doubt,  bnt  a scanty  one. 

I will  not  pester  you  with  further  niceties 
applicable  to  tbe  diíFerence  between  houses 
of  correction,  and  work-hou&es,  and  poor- 
houses,  if  any  there  should  be,  which  are  not 
work-houses  ; between  the  diíFerent  modes 
of  treatment  that  may  be  due  to  what  are 
looked  upon  as  the  inferior  degrees  of  dis- 
honesty,  to  idleness  as  yet  untainted  with 
dishonesty,  and  to  blameless  indigence.  The 
law  herself  has  scarcely  eyes  for  these  mi- 
croscopic  diíFerences.  I bow  down,  therefore, 
for  the  present  at  least,  to  the  counsel  of  so 
many  sages,  and  shrink  from  the  crime  of 
being  “ wiser  than  the  law.” 

LETTER  XVII. 

PRISONS  FOR  SAFE  CUSTODY  MERELY. 

A WORD  or  two  respecting  the  condition  of 
offenders  befare  conviction : or,  if  that  ex- 
pression  should  appear  to  inelude  a solecism, 
of  persons  accused,  who  either  for  want  of 
bail,  or  as  charged  with  offences  not  bailable, 
have  hitherto  been  made,  through  negbgence 
or  necessity,  to  share  by  anticipation  so  much 
of  the  fate  of  conviets,  as  imprisonment  more 
or  less  rigid  may  amount  to. 

To  persons  thus  circumstanced,  the  in- 
spection  principie  would  apply,  as  far  as  safe 
custody  was  concerned,  with  as  much  advan- 
tage  as  to  conviets.  But  as  there  can  be  no 
ground  for  punishing  them  any  otherwise  than 


in  so  far  as  the  restraint  necessary  for  safe 
custody  has  the  effect  of  punishment,  there 
can  be  as  little  ground  for  subjecting  them 
to  sditude:  unless  where  that  circumstance 
should  also  appear  necessary,  either  to  safe 
custody,  or  to  prevent  that  mental  infection, 
which  novices  in  the  arts  of  dishonesty,  and 
in  debauchery,  the  parent  of  dishonesty,  are 
so  much  in  danger  of  contracting  from  the 
masters  of  those  arts.  In  this  view,  there- 
fore, the  partitions  might  appear  to  some  an 
unnecessary  ingredient  in  the  composition  of 
the  building;  though  I confess,  from  the  con- 
sideration  just  alleged,  they  would  not  appear 
in  that  light  to  me.  Communication  must 
likewise  be  allowed  to  the  prisoners  with 
their  friends  and  legal  assistants,  for  the  pur- 
pose of  settling  their  affairs,  and  concerting 
their  defence. 

As  forced  labour  is  punishment,  labour 
must  not  here  be  forced.  For  the  same  rea- 
son,  and  because  the  privation  of  such  com- 
forts of  any  kind  as  a man’s  circumstances 
allovv  him,  is  also  punishment,  neither  should 
the  free  admission  of  such  comforts,  as  far  as 
is  consistent  with  sobiiety,  be  denied ; ñor, 
if  the  kceper  is  permitted  to  concern  himself 
in  any  part  of  the  trade,  should  he  be  per- 
mitted to  make  a greater  profit  than  would 
be  made  by  other  traders. 

But  amongst  persons  of  such  description, 
and  in  such  a multitude,  there  will  always 
be  a certain  number,  ñor  that  probably  an  in- 
considerable one,  who  will  possess  no  means 
of  subsistence  whatever  of  their  own.  These 
then  will,  in  so  far,  come  under  a predica- 
ment  not  very  dissimilar  to  that  of  conviets 
in  a penitentiary-house.  Whatever  works 
they  may  be  capable  of,  there  is  no  reason 
why  subsistence  should  be  given  to  them, 
any  more  than  to  persons  free  from  suspicion 
and  at  large,  but  as  the  price  for  M'ork,  sup- 
posing  them  able  to  perform  it.  But  as  this 
ability  is  a fact,  the  judgment  of  which  is  a 
matter  of  great  nicety,  too  much  it  may  be 
thought  by  far  to  be  entrusted  to  such  hands, 
if  to  any,  some  allowance  must  therefore  be 
made  them  gratis,  and  that  at  least  as  good 
a one  as  I recommended  for  the  penitentiary- 
house.  In  order  to  supply  the  defeets  of  this 
allowance,  the  point  then  wll  be,  to  provide 
some  sort  of  work  for  such,  who  not  having 
trades  of  their  own  which  they  can  work  at, 
are  yet  willing  to  take  work,  if  they  can  get 
it.  If  to  find  such  work  might  be  difficult, 
even  in  a house  of  correction,  on  account  of 
the  shortness  of  the  time  which  there  may 
be  for  learning  work,  for  the  same  reason  it 
should  be  still  more  difficult  in  a prison  ap- 
propriated  to  safe  custody  before  conviction, 
at  least  in  cases  where,  as  it  will  sometimes 
happen,  the  commitment  precedes  the  trial 
but  a few  days.  If  on  the  ground  of  being 
particularly  likely  to  have  it  in  his  power  to 
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provide  work,  the  confracting  keeper  of  a 
ponitentiary-house  should  be  deemed  the  fit- 
test  person  for  the  keeping  of  a safe-custody 
Jiouse  (for  so  I would  wish  to  cali  it,  rather 
thari  a prisoii,)  in  otber  respects  he  miglit 
be  thoiight  less  fit,  rather  than  more  so.  In 
a penitentiary-hoiise,  he  is  an  extortioner  by 
trade:  a trade  he  rnust  wholly  learn,  every 
time  he  sets  his  foot  in  a safe-custody  house, 
on  pain  of  such  puriishmeiit  as  unlicensed  cx- 
tortioiiers  may  deserve.  But  it  by  no  meaus 
follows,  bccause  the  keeper  of  a peiiitcntiary- 
house  has  found  one,  or  perhaps  half-a-dozen 
sorts  of  work,  any  of  which  a person  may 
makc  himself  tolerably  master  oí  in  the  course 
of  a few  months,  that  he  should  be  in  posses- 
sion  of  any  that  raight  be  performed  without 
learning,  or  learnt  in  a few  days.  If,  tbere- 
fore,  for  frugality’s  sake,  or  any  otber  conve- 
nience,  any  otber  establisliments  were  taken 
to  combine  with  that  of  a safe-custody  house, 
a house  of  correction  would  seem  better  suited 
to  such  a purpose,  than  a penitentiary-house. 
But  without  considering  it  as  matter  of  ne- 
cessity  to  have  recourse  to  such  shifts,  the 
eligibility  of  which  might  depend  upon  local 
and  otber  particular  considerations,  I should 
hope  that  employments  would  not  be  want- 
ing,  and  those  capable  of  aífording  a mode- 
rately  good  subsistence,  for  which  a man  of 
ordinary  faculties  would  be  as  well  qualified 
the  first  instant,  asat  the  end  of  seven  years. 
I could  almost  venture  to  mention  examplcs, 
but  that  the  reasons  so  often  given  stop  my 
pen. 


LETTER  XVIII. 

MAN  UFACTO  RIES. 

After  so  much  as  has  been  said  on  the  appli- 
cation  of  our  principie  to  the  business  of  ma- 
nufactories,  considered  as  carried  on  by  forced 
labour,  yon  will  think  a very  few  words  more 
than  suflicieiit,  in  the  view  of  applying  it  to 
manufactories  carried  on  upon  the  ordinary 
plan  of  freedom. 

The  centrality  of  the  presiding  person’s 
situatioii  will  llave  its  use  at  all  events ; for 
the  purpose  of  direction  and  order  at  least, 
if  for  no  otber.  The  concealmont  of  his  per- 
son  will  be  of  use,  in  as  far  as  controul  may 
be  judged  useful.  As  to  partitions,  whether 
tliey  would  be  more  serviccable  in  the  way 
of  preyenting  distraction,  or  disserviceable  by 
impeding  communication,  will  depend  upon 
the  particular  nature  of  tíie  particular  manu- 
facture. In  some  manufactories  they  will 
have  a further  use,  by  the  convenience  they 
may  afford  for  ranging  a greater  nurnber  of 
tools  than  could  otherwise  be  stowed  within 
the  workman’s  reach.  In  nice  businesses, 
such  as  that  of  watch-making,  where  consi- 
derable dumage  might  result  from  an  acci- 


dental jog  or  a momentary  distraction,  such 
partitions,  I understand,  are  usual. 

Whatever  be  the  manufacture,  the  utility 
of  the  principie  is  obvious  and  incontestible, 
in  all  cases  where  the  workmen  are  paid  ac- 
cording  to  their  time.  Where  they  are  paid 
by  the  piece,  there  the  interest  which  the 
workman  has  in  the  valué  of  his  work  super- 
sedes  the  use  of  coerción,  and  of  every  ex- 
pedient  calculated  to  give  forcé  to  it.  In  this 
case,  I see  no  otber  use  to  be  made  of  the 
inspection  principie,  than  in  as  far  as  instruc- 
tion  may  be  wanted,  or  in  the  view  of  pre- 
venting  any  waste  or  other  damage,  which 
would  not  of  itself  come  home  to  the  work- 
man, in  the  way  of  diminishing  his  earnings, 
or  in  any  other  shape. 

Were  a rnanufactory  of  any  kind  to  be 
established  upon  this  principie,  the  central 
lodge  would  probably  be  made  use  of  as  the 
compting-house  : and  if  more  branches  than 
one  were  carried  on  uiider  the  same  roof,  the 
accounts  belonging  to  each  branch  would  be 
kept  in  the  corresponding  parts  of  the  lodge. 
The  lodge  would  also  serve  as  a sort  of  tem- 
poiary  store-room,  into  which  the  tools  and 
materials  would  be  brought  from  the  work- 
houses,  and  from  whence  they  would  be  de- 
livered  out  to  the  workmen  all  around,  as 
well  as  finished  work  received,  as  occasion 
might  require. 


LETTER  XIX. 

MAD-HOUSES. 

I COME  now  with  pleasure,  notwithstanding 
the  sadness  of  the  subject,  to  an  instance  in 
which  the  application  of  the  principie  will  be 
of  the  lenient  cast  altogether : I mean,  that 
of  the  melancholy  abodes  appropriated  to  the 
reception  of  the  insane.  And  here,  perhaps, 
a noble  lord  now  in  administration  raight  find 
some  little  assistance  lent  to  the  humane  and 
salutary  regulations  for  which  we  are  chiefly 
indebted  to  his  care.* 

That  any  of  the  receptacles  at  present  sub- 
sisting  should  be  pulled  dowm  only  to  make 
room  for  others  on  the  inspection  principie, 
is  neither  to  be  expected  ñor  to  be  wished. 
But,  should  any  buildings  that  may  be  erected 
in  future  for  this  purpose  be  made  to  receive 
the  inspection  form,  the  object  of  such  insti- 
tutions  could  scarce  fail  of  receiving  some 
share  of  its  salutary  influence.  The  povvers 
of  the  insane,  as  well  as  those  of  the  wicked, 
are  capabje  of  being  directed  either  against 
their  fellow-creatures  or  against  themselves. 
If  in  the  latter  case  nothing  less  than  perpe- 
tual chains  should  be  availing,  yet  in  all  in- 
stances  where  only  the  former  danger  is  to  be 

* Lord  Sydney ; who  in  the  House  of  Commons 
brought  in  the  bilí  for  the  regulation  of  mad- 
houses,  which  afterwards  passed  into  an  acU 


XIX.  XX. J MANUFACTORIES — MAD-HOUSES HOSPITALS 


apprehended,  sepárate  cells,  expused,  as  in 
the  case  of  prisons,  to  inspection,  would  ren- 
der  the  use  of  chains  and  other  modes  of  cor- 
poral sufferance  as  unnecessary  in  this  case  as 
in  any.  And  with  regard  to  the  conduct  of 
the  keepers,  and  the  need  which  the  patients 
have  to  be  kept,  the  natural,  and  not  dis- 
commendable  jealousy  of  abuse  would,  in  this 
instance  as  in  the  former  ones,  find  a much 
readier  satisfaction  than  it  could  anywhere 
at  present. 

But  without  thinking  of  erecting  mad- 
houses  on  purpose,  if  we  ask  Mr.  Howard, 
he  will  tell  us,  if  I do  not  misrecollect,  that 
there  are  few  prisons  or  work-houses  but 
what  are  applied'  occasionally  to  this  use. 
Indeed,  a receptacle  of  one  or  other  of  these 
descriptions  is  the  ready,  and,  I believe,  the 
only  resource,  which  magistrates  find  vested 
in  their  hands.  Henee  it  was,  he  so  often 
found  his  senses  assailed  with  that  strange 
and  unseemly  mixture  of  calamity  and  guilt 
— lunatics  raving  and  felons  rioting  in  the 
same  room.  But  in  every  penal  inspection- 
house,  every  vacant  cell  would  afford  these 
afflicted  beings  an  apartment  exempt  from 
disturbance,  and  adapted  to  their  wants. 


LETTER  XX. 

HOSriTALS. 

If  any  thing  could  still  be  wanting  to  show 
how  far  this  plan  is  from  any  necessary  con- 
nexion  with  severe  and  cocrcive  measures, 
there  cannot  be  a stronger  consideration  than 
that  of  the  advantage  with  which  it  applies 
to  hospitals;  establishments  of  which  the  solé 
object  is  the  relief  of  the  afflicted,  whoin 
their  own  entreaties  have  introduccd.  Tena- 
cious  as  ever  of  the  principie  of  omnipresence, 
I take  it  for  granted  that  the  whole  tribe  of 
medical  curators — the  surgeon,  the  apothe- 
cary,  the  matron,  to  whom  I could  wish  to  add 
even  the  pkysician,  could  the  establishment 
be  but  sufficient  to  make  it  worth  his  whüe, 
find  in  the  inspection-lodge  and  what  apart- 
ments  might  be  added  above  it,  their  constant 
residence.  Here  the  physician  and  the  apo- 
thecary  might  know  with  certainty  that  the 
presoription  which  the  one  had  ordered  and 
the  other  made  iip,  had  been  administered  at 
the  exact  time  and  in  the  exact  manner  in 
which  it  was  ordered  to  be  administered. 
Here  the  surgeon  would  be  sure  that  his  in- 
structions  and  directions  had  been  followed 
in  all  points  by  his  pupils  and  assistants. 
Here  the  faculty,  in  all  its  branches,  might 
with  the  least  trouble  possible  watch  as  much 
as  they  chose  to  watch,  of  the  progress  of  the 
disease,  and  the  influence  of  the  remedy. 
Complaints  fiom  the  sick  might  be  received 
the  instant  the  cause  of  the  complaint,  real 
or  imaginary,  oceurredj  though,  as  miscon- 


duct  would  be  followed  by  instant  reprehen- 
sión, such  complaints  must  be  proportionablv 
rare. 

The  separation  of  the  cells  might  be  in 
part,  continued  either  for  comfort  or  for  de- 
ceney.  Curtains,  instead  of  grating,  would 
give  the  patients,  when  they  thought’fit,  the 
option  of  being  seen.  Partitions  of  gréater 
solidity  and  extent  might  divide  the  fabric 
into  different  wards,  confining  infection,  ad- 
apting  themselves  to  the  varieties  of  disease. 
and  affording,  upon  occasion,  diversities  of 
temperature. 

In  hot  weather,  to  save  the  room  from 
being  heated,  and  the  patients  from  being 
incommoded  by  the  sun,  shades  or  awnings 
might  secure  the  Windows  to  wards  the  south. 

I do  not  mean  to  entertain  you  here  with 
a systern  of  physic,  or  a treatise  upon  airs. 
But  a word  or  two  on  this  subject  you  must 
permit  me.  Would  the  ceilings  of  the  cell 
be  high  enough?  Is  the  plan  of  constructiou 
sufficiently  favourable  to  ventilation?  I have 
not  the  good  fortune  to  have  read  a book 
published  not  long  ago  on  the  subject  of  hos- 
pitals, by  oui-  countryman  Mr.  Aikin,  though 
I remember  seeing  some  account  of  it  in  a 
review.  But  I cannot  help  bcgging  of  you 
to  recommend  to  the  notice  of  your  medical 
friends,  the  perusal  of  Dr.  De  Maret’s  paper, 
in  the  Memoirs  of  the  Academy  of  Dijon  for 
the  year  1782.  If  either  his  faets  or  his  rea- 
soning  are  to  be  trusted,  not  only  no  loftiness 
of  ceiling  is  sufficient  to  ensure  to  such  a 
building  a purity  of  air,  but  it  may  appear 
questionable  whether  such  an  effect  be  upon 
the  whole  promoted  by  that  circumstance.* 

His  great  anxiety  seems  to  be,  that  at  some 
known  period  or  periods  of  the  day,  the  whole 
mass  of  air  may  undergo  at  once  a total  change, 
not  trusting  to  partial  and  precarious  evacua- 
tions  by  opening  here  and  there  a window; 
still  less  to  any  height  or  other  amplitude  of 
room  — a circumstance  which  of  itself  tends 
to  render  thern  still  more  partial  and  pre- 
carious.  Proscribing  all  recfilinear  walls  and 
flat  ceilings  fonning  angles  at  the  junctions, 
he  recominends  accordingly  for  the  inside  of 
his  building,  the  form  of  a long  oval,  curved 
in  every  direction  except  that  of  the  floor, 
placing  a door  at  each  end.  By  throwing 
open  these  doors,  he  seems  to  make  it  pretty 
apparent,  that  the  smallest  draught  will  be 
sufficient  to  effect  an  entire  change  in  the 
whole  stock  of  air;  since  at  which  ever  end 
a current  of  air  happens  first  to  enter,  it  will 
carry  all  before  it  till  it  gets  to  the  other 

• To  an  hospital  lately  built  at  Lyons,  a vast 
dome  had  been  given  in  this  view.  It  had  been 
expected  tbat  the  foul  air  should  be  found  at  top, 
while  that  near  the  floor  should  have  been  sweet 
and  wbolesome.  On  the  contrary,  substances 
which  turned  putrid  at  the  bottom  in  a single  day, 
remained  sweet  above  at  the  end  of  five  davs. 
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Onening  Windows,  or  other  apertures,  dis- 
posed  in  any  other  part  of  tbe  room,  would 
tend  ratbcr  to  disturb  and  counteract  tbe 
currcnt,  tban  to  promote  it. 

From  tbe  same  reasoning  it  will  follow, 
tbat  tbe  circular  forin  demanded  as  tbe  best 
of  all  by  tbe  inspection  principie,  must,  in  a 
view  to  ventilation,  bave  in  a considerable  de- 
gree  tbe  advantage  over  rectilinear;  and  even, 
were  tbe  difference  sufficiently  material,  tbe 
inspection  principie  migbt  be  applied  to  bis 
oval  witb  little  or  no  disadvantage.  Tbe  form 
of  tbe  inspection  lodge  migbt  in  tbis  case  fol- 
low tbat  of  tbe  containing  building;  and  tbat 
central  part,  so  far  from  obstructing  tbe  ven- 
tilation, wonld  ratber,  as  it  sbould  seem,  as- 
sist  it,  increasing  tbe  forcé  of  tbe  current  by 
tbe  compressure. 

It  sbould  seem  also,  tbat  to  a circular 
building,  tbe  central  lodge  would  tbus  give 
tbe  same  aptitude  to  ventilation,  wbicb  tbe 
Doctor’s  oval  form  possesses  of  itself. 

To  save  bis  patients  from  catcbing  coid 
wbile  tbe  current  is  passing  tbrougb  tbe  room, 
tbe  Doctor  allows  to  eacb  a sbort  screen,  likc 
tbe  bead  of  a eradle,  to  be  rested  on  tbe  bed. 

Here  tbe  use  of  tbe  tin  speaking-tubes  would 
be  seen  again,  in  tbe  means  tbey  would  afford 
to  tbe  patient,  tbougb  be  were  equal  to  no 
more  tban  a whisper,  of  conveying  to  tbe 
lodge  tbe  most  immediate  notice  of  bis  wants, 
and  receiving  answers  in  a tone  equally  un- 
productive  of  disturbance. 

Sometbing  I could  bave  wisbed  to  say  on 
tbe  important  difference  between  tbe  general 
and  comparatively  immaterial  impurity  re- 
sulting  merely  from  tbe  phlogiston,  and  tbe 
various  particular  impurities  constituted  by 
tbe  various  produets  of  pulrefaction,  or  by  tbe 
different  matters  of  tbe  various  coniagions. 
Against  these  very  different  dangers,  tbe  mode 
and  measure  of  precaution  migbt  admit  of  no 
small  difference.  But  tbis  b^elongs  not  ne- 
cessarily  to  tbe  subject,  and  you  would  not 
thank  me,  any  more  tban  gentlenien  of  tbe 
faculty  who  understand  it  better  tban  I,  or 
gentlemen  at  large  who  would  not  wisb  to 
understand  it. 

An  hospital  built  and  conducted  upon  a 
plan  of  tbis  kind,  of  tbe  success  of  wbicb 
everybody  migbt  be  an  observer,  accessible 
to  tbe  patients’  friends,  wbo,  without  incom- 
moding  or  being  incommoded,  migbt  see  tbe 
wbole  economy  of  it  carried  on  under  their 
eye,  would  lose,  it  is  to  be  hoped,  a great 
part  of  those  repelling  terrors,  wbicb  deprive 
of  tbe  benefit  of  sueb  institutions  many  ob- 
jeets  wbom  prejudice,  in  league  witb  poverty, 
either  debars  altogether  from  relief,  or  drives 
to  seek  it  in  much  less  eligible  shapes.  Who 
knows  but  tbat  tbe  certainty  of  a medical  at- 
tendance,  not  occasional,  short-lived,  or  even 
precarious,  as  at  present,  but  constant  and 
uninterrupted,  migbt  not  render  such  a situa- 


tion  preferable  even  to  borne,  in  tbe  eyes  of 
many  persons  who  could  afford  to  pay  for  it? 
and  tbat  tbe  erection  of  a building  of  tbis 
kind  migbt  turn  to  account  in  tbe  hands  of 
some  enterprising  practitioner  ? 

A prison,  as  I observad  in  a former  letter, 
ineludes  an  hospital.  In  prisons  on  tbis  con- 
struction,  every  cell  may  receive  tbe  proper- 
ties  of  an  hospital,  without  undergoing  any 
change.  The  wbole  prison  would  be  perhaps 
a better  hospital  tban  any  building  known 
hitherto  by  tbat  ñame.  Yet  sbould  it  be 
thought  of  use,  a few  cells  migbt  be  appro- 
priated  to  tbat  purpose ; and  perhaps  it  may 
be  thought  advisable  tbat  some  cases  of  in- 
fection  sbould  be  thrown  out,  and  lodged 
under  anotber  roof. 

But  if  infection  in  general  must  be  sent  to 
be  cured  elsewbere,  there  is  no  spot  in  wbicb 
infection  originating  in  negligence  can,  either 
in  tbe  rise  or  spread  of  it,  meet  witb  such 
obstacles  as  here.  In  what  other  instance  as 
in  tbis,  will  you  see  tbe  interests  of  tbe  go- 
vernor  and  tbe  governed  in  tbis  important 
particular,  so  perfectly  confounded  and  made 
one  ? — those  of  tbe  keeper  witb  those  of  tbe 
prisoners — those  of  tbe  medical  curator  witb 
those  of  tbe  patients  ? Clean  or  unclean,  safe 
or  unsafe,  he  runs  tbe  chance  tbat  tbey  do : 
if  he  lets  them  poison  themselves,  he  lets 
tbem  poison  him.  Encompassed  on  all  sides 
by  a multitude  of  persons,  whose  good  or  bad 
condition  depends  upon  himself,  he  stands  as 
a hostage  in  bis  own  bands  for  tbe  salubrity 
of  tbe  wbole. 


LETTER  XXL 

SCHOOLS. 

After  applying  tbe  inspection  principie  first 
to  prisons,  and  tbrougb  mad-houses  bringing 
it  down  to  hospitals,  will  tbe  parental  feel- 
ings  endure  my  applying  it  at  last  to  schools  ? 
Will  tbe  observation  of  its  efficacy  in  pre- 
venting  tbe  irregular  application  of  undue 
hardsbip  even  to  tbe  guilty,  be  sufficient  to 
dispel  tbe  apprehension  of  its  tendeney  to 
introduce  tyranny  into  tbe  abodes  of  inno- 
cence  and  youth  ? 

Applied  to  these,  you  will  find  it  capable 
of  two  very  distinguishable  degrees  of  exten- 
sión : — It  may  be  confined  to  tbe  hours  of 
study  ; or  it  may  be  made  to  íill  tbe  wbole 
circle  of  time,  including  tbe  bours  of  repose, 
and  refresbment,  and  recreation. 

To  tbe  first  of  these  applications  tbe  most 
captious  timidity,  I tbink,  could  hardly  faney 
an  objection : concerning  tbe  hours  of  study, 
there  can,  I tbink,  be  but  one  wisb,  tbat  tbey 
sbould  be  employed  in  study.  It  is  scarce 
necessary  to  observe  tbat  gratings,  bars,  and 
bolts,  and  every  drcumstance  from  wbicb  an 
inspection-house  can  derive  a terrific  chani^ 
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ter,  have  nothing  to  do  here.  All  play,  all 
chattering  — in  short,  all  distraction  of  every 
kind,  is  eífectually  banislied  by  the  central 
and  covered  situation  of  the  master,  seconded 
by  partí  ti  ons  or  screens  bctween  the  scholars, 
as  slight  as  yon  please.  The  different  mea- 
sures  and  casts  of  talent,  by  this  means  ren- 
dered,  perhaps  for  the  first  time,  distinctly 
discemible,  will  indícate  the  different  degrees 
of  attention  and  modes  of  culture  most  suit- 
able  to  each  particular  disposition ; and  incur- 
able and  irreproachable  dulness  or  irabecility 
will  no  longer  be  punished  for  the  sins  of 
idleness  or  obstinacy.  That  species  of  fraud 
at  Westminster  called  crihbing,  a vice  thought 
hitherto  congenial  to  schools,  will  never  creep 
in  here.  That  system  of  premature  corrup- 
tion,  in  which  idleness  is  screened  by  opulence, 
and  the  honour  due  to  talents  or  industry  is 
let  out  for  hire,  will  be  completely  done  away ; 
and  a nobleman  may  stand  as  good  a chance 
of  knowing  something  as  a common  man. 

Ñor,  in  point  of  present  enjoyment,  will 
the  scholars  be  losers  by  the  change.  Those 
sinkings  of  the  heart  at  the  thoughts  of  atask 
undone,  those  galling  struggles  between  the 
passion  for  play  and  the  fear  of  punishment, 
would  there  be  unknown.  During  the  hours 
of  business,  habit,  no  longer  broken  in  upon 
by  accident,  would  strip  the  master’s  presence 
of  its  terrors,  without  depriving  it  of  its  use. 
And  the  time  allotted  for  study  being  faith- 
fully  and  rigidly  appropriated  to  that  Service, 
the  less  of  it  would  serve. 

The  sepárate  spaces  allotted  for  this  pur- 
pose  would  not  in  other  respects  be  thrown 
away.»  A bed,  a burean,  and  a chair,  must  be 
had  at  any  rate ; so  that  the  only  extraordi- 
nary  expense  in  building  would  be  for  the 
partitions,  for  which  a very  slight  thickness 
would  suffice.  The  youth  of  either  sex  might 
by  this  means  sleep,  as  well  as  study,  under 
inspection,  and  alone — a circumstance  of  no 
mean  importance  in  many  a pareut’s  eye. 

In  the  Royal  Military  School  at  Paris,  the 
bed-chambers  (if  my  brother’s  memory  does 
not  deceive  him)  form  two  ranges  on  the  two 
sides  of  a long  room ; the  inhabitants  being 
separated  frora  one  another  \)y_  partitions,  but 
exposed  alike  to  the  view  of  a master  at  his 
walks,  by  a kind  of  a grated  window  in  each 
door.  This  plan  of  construction  struck  him, 
he  tells  me,  a good  deal,  as  he  walked  over 
that  establishment  (about  a dozen  years  ago, 
was  it  not  ?)  with  you  ; and  possibly  in  that 
walk  the  foundation  was  laid  for  his  Inspec- 
tion-House.  If  he  there  borrowed  his  idea, 
I hope  he  has  not  repaid  it  without  interest. 
You  will  confess  some  difference,  in  point  of 
facility,  betwixt  a State  of  incessant  walking 
and  a state  of  rest ; and  in  point  of  complete- 
ness  of  inspection,  between  visiting  two  or 
three  hundred  persons  one  after  another,  and 
■ecing  them  at  once. 
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I In  statmg  what  this  principie  will  do  in 
promoting  the  progress  of  instruction  in  every 
Une,  a word  or  two  wiU  be  thought  sufficient 
to  State  what  it  will  not  do.  It  does  give 
every  degree  of  efficacy  which  can  be  given 
to  the  influence  of  punishment  and  restraint. 
But  it  does  nothing  towards  correcting  the 
oppressive  influence  of  punishment  and  re- 
straint, by  the  enlivening  and  invigorating 
influence  of  reward.  That  noblest  and  biight- 
est  engine  of  discipline  can  by  no  other  means 
be  put  to  constant  use  in  schools,  than  by  the 
practice  which  at  Westminster,  you  know, 
goes  by  the  ñame  of  challengvig  — an  institu- 
tion  which,  paying  merit  in  its  fittest  and 
most  inexhaustible  coin,  and  even  uniting  in 
one  impulse  the  opposite  powers  of  reward 
and  punishment,  holds  out  dishonour  for  every 
attention  a boy  omits,  and  honour  for  every 
exertion  he  can  bestow. 

With  regard  to  the  extending  the  range  of 
inspection  over  every  moment  of  a boy’s  time, 
the  sentiments  of  mankind  might  not  be  al- 
together  so  unanimous.  The  notion,  indeed, 
of  most  parents  is,  I believe,  that  children 
cannot  be  too  much  under  the  master’s  eye ; 
and  if  man  were  a consistent  animal,  none 
who  entertain  that  notion  but  should  be 
fonder  of  the  principie  the  farther  they  saw 
it  pursued.  But  as  consistency  is  of  all  hu* 
man  qualities  the  most  rare,  it  need  not  at  all 
surprise  us,  if,  of  those  who  in  the  present 
State  of  things  are  most  anxious  on  the  head 
of  the  master’s  omnipresence,  many  were  to 
fly  back  and  change  their  note,  when  they 
saw  that  point  screwed  up  at  once  to  a pitch 
of  perfection  so  much  beyond  whatever  they 
could  have  been  accustomed  to  conceive. 

Some  there  are,  at  any  vate,  who,  before 
they  carne  into  so  novel  a scheme,  would  have 
many  scruples  to  get  over.  Doubts  w'ould 
be  started  — Whether  it  would  be  advisable 
to  apply  such  constant  and  unremitting  pres- 
sure  to  the  tender  mind,  and  to  give  such 
herculean  and  ineludible  strength  to  the  gripe 
of  power  ? — whether  persons,  of  the  cast  of 
character  and  extent  of  ideas  that  may  be 
expected  to  be  found  in  the  common  run  of 
schoolmasters,  are  Ukely  to  be  fit  receptacles 
for  an  authority  so  much  exceeding  anything 
that  has  been  hitherto  signified  by  despot ic  ? 

whether  the  i?¿-attention  of  the  master  may 

not  be  as  necessary  to  the  present  comfort  of 
his  pupil,  in  some  respects,  as  the  attention 
of  the  one  may  be  to  the  future  welfare  of 
the  other,  in  other  respects?  — whether  the 
irretrievable  check  given  tothe  free  develop- 
ment  of  the  intellectual  part  of  his  frame  by 
this  unintermitted  pressure,  may  not  be  pro- 
ductive  of  an  imbecility  similar  to  that  which 
w'ould  be  produced  by  constant  and  long- 
continued  bandages  on  the  corporeal  part?  — 
whether  what  is  thus  acquired  in  regvlartly 
may  not  be  lost  in  cnergy  ? — whether  that 
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not  Icssinstructive.thougblesshceded,  course 
of  discipline,  which  in  the  struggles  of  pas- 
sion  ngainst  passion,  and  of  reason  against 
reason,  is  administered  by  the  cbildren  to  one 
another  and  to  themselves,  and  in  which  the 
condicts  and  competitions  that  are  to  form 
the  business  of  maturityare  rehearsed  in  mi- 
niature  ; wbether  I say,  this  moral  and  most 
important  branch  of  instruction  would^  not  by 
these  means  be  sacrificed  to  the  rudiments, 
and  those  seldom  the  most  useful,  of  the  in- 
tellectual  ?_whether  the  defects,  \yith  which 
prívate  education  has  been  charged  in  its  com- 
parison  tvith  public,  would  not  here  be  car- 
ried  tothe  extreme? — and  whether,  in  being 
made  a little  better  acqiiainted  with  the  world 
of  abstraction  than  they  might  have  been 
otherwise,  the  youth  thus  pent  up  may  iiot 
have  been  kept  more  than  proportionably  ig- 
norant  of  the  world  of  realities  into  which 
they  are  about  to  launch  ? — w'hether  the  li- 
beral spirit  and  energy  of  a free  citizen  would 
not  be  exchanged  for  the  mechanical  discipline 
of  a soldier,  or  the  austerity  of  a monk  ? — 
and  whether  the  resiilt  of  this  high-wrought 
contrivance  might  not  be  constructing  a set 
of  machines  under  the  similitude  of  men  ? 

To  give  a satisfactory  answer  to  all  these 
queries,  which  are  mighty  fine,  but  do  not  any 
of  them  come  home  to  the  point,  it  would  be 
necessary  to  recur  at  once  to  the  end  of  edu- 
cation. Would  happmess  be  most  likely  to 
be  increased  or  diininished  by  this  discipline  ? 

. — Cali  them  soldiers,  cali  them  monks,  cali 
them  machines:  so  they  were  buthappy  ones, 
I should  not  care.  Wars  and  storms  are  best 
to  read  of,  but  peace  and  calms  are  better  to 
enjoy.  Don’t  be  frightened  now,  my  dear 
’****,  and  think  that  I am  going  to  enter- 
tain  you  with  a course  of  moral  philosophy,  or 
even  with  a system  of  education.  Happiness 
is  a very  pretty  thing  to  feel,  but  very  dry  to 
talk  about ; so  you  may  unknit  your  brow,  for 
I shall  say  no  more  about  the  matter.  One 
thing  only  I will  add,  which  is,  that  whoever 
sets  up  an  inspection-school  upon  the  tiptop 
of  the  principie,  had  need  to  be  very  surg  of 
the  master ; for  the  boy’s  body  is  not  more 
the  child  of  his  father’s,  than  his  mind  will 
be  of  the  master’s  mind  ; with  no  other  dif- 
ference  than  what  there  is  between  command 
on  one  side  and  subjection  on  the  other. 

Some  of  these  fine  queries  which  I have 
been  treating  you  with,  and  finer  still,  Rous- 
seau would  have  entertained  us  with  ; ñor  do 
I imagine  he  would  have  put  his  Emilius  into 
an  inspection-house ; but  I think  he  would 
have  been  glad  of  such  a school  for  his  So- 
phia. 

Addison,  the  grave  and  moral  Addison,  in 
his  Spectator  or  his  Tatler,  I forget  which, 
suggests  a contrivance  for  trying  viryinity  by 
means  of  /¿oas.  You  may  there  find  many 
curious  disquisitions  concerning  the  measures 
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and  degrees  of  that  species  of  purity ; all 
which  you  will  be  better  pleased  to  have 
from  that  grave  author  than  from  me.  But, 
without  plunging  into  any  such  discussions, 
the  highest  degree  possible,  whatsoever  that 
may  be,  is  no  more  than  anybody  might  make 
sure  of,  only  by  transferring  damsels  at  as 
early  an  age  as  may  be  thought  sufficient,  into 
a strict  inspection-school.  Addison’s  scheme 
was  not  only  a penal  but  a bloody  one  : and 
what  havoc  it  might  have  made  in  the  popu- 
lation  of  the  country,  I trerable  but  to  think 
of.  Give  thanks,  then,  to  Diana  and  the  eleven 
thousand  virgins,  and  to  whatever  powers 
preside  over  virginity  in  either  calendar,  for 
so  happy  a discovery  as  this  of  your  friend’s. 
There  you  saw  blood  and  uncertainty  ; here 
you  see  certainty  without  blood.  What  ad- 
vantage  might  be  made  by  setting  up  a board- 
ing-school  for  young  ladies  upon  this  plan, 
and  with  what  eagerness  gentlemen  who  are 
curious  in  such  matters  would  crowd  to  such 
a school  to  choose  themselves  wives,  is  too 
obvious  to  insist  on.  The  only  inconvenience 
I can  think  of  is,  that  if  the  institution  were 
to  become  general,  Mrs.  Ch.  H.  and  other gen- 
tlewomen  of  her  calling,  would  be  obliged 
either  to  give  up  house-keeping,  or*  take  up 
with  low  wenches  or  married  ladies. 

Dr.  Brown  the  estimator  w'ould  have  been 
stark  mad  for  an  inspection-school  upon  the 
very  extremity  of  the  principie,  provided  al- 
ways  he  were  to  have  been  head-rnaster,  and 
then  he  would  have  had  no  other  schools  but 
those.  His  antagonist,  Dr.  Priestly,  would, 
I imagine,  be  altogether  as  averse  tO  it,  un- 
less,  perhaps,  for  experiment’s  sake,  iy)on  a 
small  scale,  just  enough  to  furnish  an  appen- 
dix  to  Hartley  upon  Man. 

You  have  a controversy,  I find,  in  England, 
about  Sunday-schools.  Schools  upon  the  ex- 
tremity of  the  inspection-principle  would,  I 
am  apt  to  think,  find  more  advocates  among 
the  patrons  than  among  the  oppugners  of  that 
measure. 

Wé  are  told,  somewhere  or  other,  of  a 
King  of  Egypt  (Psammitichus,  I think,  is  his 
ñame)  who  thinking  to  re-discover  the  lost 
original  of  language,  contrived  to  breed  up 
two  children  in  a sequestered  spot,  secluded, 
from  the  hour  of  their  birth.  from  all  con- 
verse with  the  rest  of  humankind.  No  great 
matters  were,  I believe,  collected  from  this 
experiment.  An  inspection-house,  to  which 
a set  of  children  had  been  consigned  from 
their  birth,  might  aflbrd  experiments  enough 
that  would  be  rather  more  interesting.  WTiat 
say  you  to  a foundling-hospital  upon  this 
principie?  Would  • • * *’s  manes  give  you 
leave  to  let  your  present  school  and  build  an- 
other upon  this  ground  ? If  I do  not  misre- 
collect,  your  brethren  in  that  trust  have  gone 
so  far  as  to  make  a point,  where  it  can  bé 
eflfected,  of  taking  the  children  out  of  the 
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bands  of  their  parents  as  much  as  possible, 
and  even,  if  possible,  altogetber.  If  yon  have 
gone  thus  fiu*,  you  have  passed  the  Rubicon  ; 
yoii  may  even  clap  them  up  in  an  inspection- 
liuuse,  and  then  you  make  of  them  what  you 
please.  You  need  never  grudge  the  parents 
a peep  behind  the  eurtain  in  the  master’s  lodge. 
There,  as  often  ás  they  had  a mind,  they 
might  see  their  children  thriving  and  learnjng, 
if  that  would  satisfy  them,  without  inter- 
rupting  business  or  couñteracting  discipline. 
Improving  upon  Psammitichus’s  experiment, 
you  might  keep  up  a sixteen  or  eighteen  years 
separation  between  the  male  and  female  part 
of  yóur  young  subjects ; and  at  the  end  of  that 
period  see  what  the  language  of  love  would 
be,  when  Father  Francis's  Ganders  were 
turned  into  Father  Francis's  Geese. 

I know  who  would  have  been  delighted  to 
set  up  an  inspection-school,  if  it  were  only 
for  the  experiment’s  sake,  and  that  is  Helve- 
tius : at  least,  if  he  had  been  steady  to  his 
principies,  which  he  was  said  to  be  : for  by 
that  contri  vanee,  and  by  that  alone,  he  might 
have  been  enabled  to  give  an  experimental 
proof  of  the  truth  of  his  position  (supposing 
it  to  be  true)  that  anybody  may  be  taught 
anything,  one  person  as  well  as  another.  It 
would  have  been  his  fault,  if  what  he  requires 
as  a condition,  viz.  that  the  subjects  of  the 
experiment  be  placed  in  circumstances  exactly 
similar,  were  not  fulfilled. 

A rare  field  for  discovery  in  metaphysics ; 
a Science  which,  now  for  the  first  time,  may 
be  put  to  the  test  of  experiment,  like  any 
other.  Books,  conversation,  sensible  objeets, 
everything,  might  be  given.  The  genealogy 
of  each  observable  idea  might  be  traced 
through  all  its  degrees  with  the  utmost  nicety : 
the  parent  stocks  being  all  known  and  num- 
bered.  Party  men,  controversialists  of  e very 
description,  and  all  other  such  epicures,  whose 
mouth  waters  at  the  mammón  of  power,  might 
here  give  themselves  a rich  treat,  adapted  to 
their  several  tastes,  unembittered  by  contra- 
diction.  Two  and  two  might  here  be  less 
than  four,  or  the  raoon  might  be  made  of 
green  cheese  ; if  any  pious  founder,  who  were 
rich  enough,  chose  to  have  her  of  that  mate- 
rial. Surrounded  by  a circle  of  pupils,  obse- 
quióos beyond  anything  as  yet  known  under 
the  ñame  of  obsequiousness,  their  happiness 
might  in  such  a mansión  be  complete,  if  any 
modérate  number  of  adherents  could  contení 
them ; which  unhappily  is  not  the  case.  At 
the  end  of  some  twenty  or  five-and-twenty 
years,  introduce  the  scholars  of  the  different 
schools  to  one  another  (observing  first  to  tie 
their  hands  behind  them)  and  you  will  see 
good  sport ; though  perhíips  you  may  think 
there  is  enough  of  that  kind  of  sport  already. 
But  if  you  throw  out  this  hint  to  anybody, 
you  will  take  care,  as  far  as  sects  and  refi- 
gions  are  concerned,  not  to  mention  ñames ; 
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for  of  these,  how  fe w are. there  butwotild  be 
ready  to  pulí  us  to  pieces,  if  they  saw  tlieir 
rivals  set  down  upon  the  same  liiie,  as  candi- 
dates  for  the  same  advantage  ? And  this  is 

what  we  sbould  get  by  our  impartiality 

You  may,  however,  venture  to  hint,  that  the 
money  which  is  now  laid  out  for  propagating 
controversy,  by  founding  sermons  and  lec- 
tores, might  be  laid  out  with  greater  oertainty 
of  advantage  in  the  founding  controversial  iñ- 
spection-schools.  The  preacbers  must  be  sad 
bunglers,  indeed,  if  they  had  not  there  as 
many  adherents  as  auditors ; which  is  not 
al  ways  the  case  in  the  world  at  large.  As  to 
flagellation,  and  other  such  ceremonies,  which 
more  through  custom  than  necessity  are  iised 
by  way  of  punishment  in  schools,  but  which 
under  some  institutions  form  the  routine  of 
life,  I need  not  take  up  your  time  in  show- 
ing  how  much  the  punctuality  of  those  trans- 
actions  might,  inthe  latter  case,  be  improved 
by  the  inspection  principie.  These  monastic 
accomplishments  have  not  been  in  fashion  in 
our  country  for  some  ages : — therefore  it 
would  be  lost  labour  to  recommend  the  prin- 
cipie in  that  view.  Neither  are  they  a whit 
more  so  where  I write ; so  that  I should  get 
as  little  thanks  for  my  pains,  were  I to  make 
such  a proposal  here.  On  the  contrary,  we 
are  dissol  vingmonasteries  as  you  would  lumps 
of  silgar.  A lump,  for  instance,  we  got  the 
other  day  at  KiefF,  enough  to  feed  a biace  of 
regiments,  besides  pickings  for  other  people. 
But  if  in  my  return  to  England,  or  at  any 
other  time,  I should  happen  to  go  by  the 
monastery  of  La  Trappe,  or  any  other  where 
they  are  in  earnest  about  such  business,  it 
would  be  cruelty  to  deny  them  the  assistance 
it  might  be  made  to  receive  from  the  inspec- 
tion principie.  Flinching  would  then  be  as 
impracticable  in  a monastery,  as  cribbing  in 
a school.  Oíd  scores  might  thus  be  rubbed 
out  with  as  much  regularity  as  could  be  de- 
sired ; ñor  would  the  pride  of  Toboso  have 
been  solonga-disenchanting,  could  her  ATwiy/íí 
have  put  his  coward  Squire  into  an  inspec- 
tion-house. 

Neither  do  I mean  to  give  any  instructions  to 
the  Turks  for  applying  the  inspection  princi- 
pie to  their  seraglios : no,  not  though  I were 
to  go  through  Constantinople  again  twenty 
times,  notwithstanding  the  great  saving  it 
would  make  in  the  article  of  eunuchs,  of 
whom  one  trusty  one  in  the  inspection-Iodge 
would  be  as  good  as  half  a hundred.  The 
price  of  that  kind  of  cattle  could  not  fail  of 
falling  at  least  ten  per  cent.,  and  the  Insur- 
ance upon  marital  honour  at  least  as  much, 
upon  the  bare  hint  given  of  such  an  esta- 
blishment  in  any  ofthe  Constantinople  papera, 
But  the  mobbing  I got  at  Shoomlo,  only  for 
taking  a peep  at  the  town  from  a thing  they 
cali  a minaret  (like  our  monument)  in  pur- 
suance  of  invitation,  has  cancelled  any  claiiiis 
£ 
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they  might  liave  had  upon  me  for  the  dinner 
they  gave  me  at  the  divan,  had  it  been  better 
than  it  was. 

If  the  idea  of  some  of  these  applications 
should  llave  brought  a srnile  upon  your  coun- 
tenance,  it  won’t  hurt  you,  my  dear  *••• ; ñor 
should  it  hurt  the  principie.  Your  candour 
will  prevent  you  from  condemning  a great 
and  new  invented  instrument  of  government, 
bccause  some  of  the  purposes  to  which  it 
is  possible  to  apply  it  may  appear  useless, 
or  trifling,  or  mischievous,  or  ridiculous.  Its 
great  excellence  consists  in  the  great  strength 
it  is  capable  of  giving  to  any  institution  it 
may  be  thought  proper  to  apply  it  to,  If  any 
perver.se  applications  should  ever  be  made  of 
it,  they  will  lie  in  this  case  as  in  others,  at 
the  doors  of  those  who  malee  them.  Knives, 
however  sharp,  are  very  usefiil  things,  and,  for 
most  purposes,  the  sharper  the  more  useful. 
I llave  no  fear,  therefore,  of  your  wishing  to 
forbid  the  use  of  them,  because  they  have 
been  sometimes  employed  by  school-boys  to 
raise  the  devil  with,  or  by  assassins  to  cut 
throats  with. 

I hope  no  critic  of  more  learning  than  can- 
doiir  will  do  an  inspection-house  so  much 
injustice  as  to  compare  it  to  Dionysins’  ear. 
The  object  of  that  contri  vanee  w'as,  to  know 
what  prisoners  said  without  their  suspecting 
any  such  thing.  The  object  of  the  inspec- 
tion  principie  is  directly  the  reverse;  it  is  to 
make  them  not  only  suspect,  but  be  assured, 
that  whatever  they  do  is  known,  even  though 
that  should  not  he  the  case,  Detection  is  the 
object  of  the  first : prevention,  that  of  the 
latter.  In  the  former  case  the  ruling  person 
is  a spy ; in  the  latter  he  is  a monitor.  The 
object  of  the  first  was  to  pry  into  the  secret 
recesses  of  the  heart ; the  latter,  confining 
its  attention  to  ouerí  acts,  leaves  thoughts 
and  fancies  to  their  proper  ordinary,  the  court 
above. 

When  I consider  the  extensive  variety  of 
purposes  to  which  this  principie  may  be  ap- 
plied,  and  the  certain  efficacy  which,  as  far 
as  I can  trust  my  own  conceptions,  it  pro- 
mises  to  them  all,  my  wonder  is,  not  only 
that  this  plan  should  neverhave  hithertobeen 
pút  in  practice,  but  how  any  other  should 
ever  have  been  thought  of. 

In  80  many  edificas,  as,  from  the  time  of 
the  conquest  to  the  present,  have  been  built 
for  the  express  purpose  of  safe  custody,  does 
Jt  sound  natural  that,  instead  of  pladiig  the 
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prisoners  under  the  inspection  of  their  keep- 
ers,  the  one  class  should  have  been  lodged 
at  one  end,  perhaps,  of  a vast  building,  and 
the  other  at  another  end? — as  if  the  object 
of  the  establishment  were,  that  those  who 
wished  to  escape  might  carry  on  their  schemet 
in  concert,  and  at  leisure.  I should  suppose 
the  inspection  principie  must  long  ago  have 
oceurred  to  the  ingenious,  and  been  rejected 
by  the  judicious,  could  I,  after  all  my  eSbrts, 
conceive  a reason  for  the  rejection.  The  cir- 
cular forrn,  notwithstanding  its  taking  de- 
monstrably  less  materials  than  any  other, 
may,  for  aught  I know,  on  its  first  construc- 
tion,  be  more  expensive  than  one  of  equal  di- 
mensions  in  any  of  the  ordinary  forms.  But 
this  objection,  which  has  no  other  source  than 
the  loose  and  random  surmise  of  one  who  has 
had  no  experience  in  huUding,  can  never  have 
held  good  in  comparison  with  aU  the  other 
prisons  that  we  have,  if  in  truth  it  holds 
good  in  comparison  with  any.  Witness  the 
massy  piles  of  Newgate,  of  which  the  enor- 
mous,  and  upon  the  common  plans  by  no 
means  unnecessary  expense,  has  been  laid  out 
in  the  parchase  of  a degree  of  security,  not 
equal  to  that  which  the  circular  form  wmuld 
have  given  to  the  slightest  building  that 
could  be  made  to  hold  together.  In  short, 
as  often  as  I indulge  myself  in  the  liberty  of 
faneying  that  my  own  notions  on  this  head 
may  prove  conformable  to  other  people’s,  I 
think  of  the  oíd  story  of  Columbas  and  bis 
egg- 

I have  now  set  this  egg  of  ours  on  its  end : 
— whether  it  Avill  stand  fast,  and  bear  the 
shocks  of  discussion,  remains  to  be  decided 
by  experience.  I think  you  will  not  find  it 
stale ; but  its  freshness  is  a circumstance, 
that  may  not  give  it  an  equal  relish  to  every 
palate. 

What  would  you  say,  if  by  the  gradual 
adoption  and  diversified  applicatión  of  this 
single  principie,  yóu  should  see  a new  scene 
of  things  spread  itself  over  the  face  of  civi- 
lized  society? — moráis  refórmed,  health  pre- 
servad, industry  invigorated,  instruction  dif- 
fused,  public  burthens  lightened,  económy 
seated  as  it  were  upon  a rock,  the  gordian 
knot  of  the  poor-laws  not  cut  but  untied  — 
all  by  a simple  idea  in  architecture  ?* 

I am,  &c. 


• This  plan  happened  not  to  come  in  time  fot 
the  particular  purpose  it  was  designed  fór. 
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CONTAINING 

FURTHER  PARTICULARS  AND  ALTERATIONS  RELATIVE  TO  THE 
PLAN  OF  CONSTRUCTION  ORIGINALLY  PROPOSED; 

PRINCIPALLY  ADAPTED  TO  THE  PURPOSE  OF  A 

PANOPTICON  PENITENTIARY-HOUSE* 


SECTION  I. 

PRINCIPAL  PARTICULARS. 

Principal  Particulars  either  settled  or  altered, 

since  the  first  hasty  design,  as  described  in 

Letter  II,  and  imperfectly  represented  in 

Píate  I.  See  Píate  Il.f 

1.  Annular  Well,  or  vacancy,  all  the  way 
up,  crowped  by  an  uninterrupted  opening 
sky-ligkt,  instead  of  stories  of  intermediate 
annular  area  to  every  two  stories  of  cells. 

2.  Cells  enlarged  in  depth,  by  throwing 
into  them  the  space  occupied  in  the  first 
design  by  the  protracted  partitions,  and  by 
giving  to  the  upper  row  in  each  pair  the  same 
depth  as  to  the  under  row. 

3.  Cells,  two  laid  into  one. 

4.  Cells — numher  of  stories,  six  instead  of 
four. 

5.  Chapel,  a regular  one,  now  inserted  in 
the  centre : partly  instead  of  the  small  cen- 
tral area;  partly  at  the  expense  of  the  several 
stories  of  inspection-lodge. 

6.  Instead  of  three  similar  stories  of  inspec- 
tion-lodge, in  the  two  upper  stories  annular 
inspection-galleries,  backedby  the  chapel-gal- 
leries,  in  the  lowest  story  annular  inspection- 
gallery,  inclosing  a circular  inspector  s lodge. 

7.  No  cupola,  a part  inserted  in  the  first 
hasty  sketch,  rather  by  way  of  finish,  than 
with  a view  to  any  special  use. 

8.  The  dead  part,  viz.  that  part  of  the  cir-^ 
cuit  in  which  tbere  are  no  cells,  bere  occu- 
pying  5-24ths  of  the  circuit  instead  of  2-48ths, 
I.  e.  l-24th:  in  height  five  stories  out  of  six, 
instead  of  two  out  of  four,  and  covered  by  a 
projecting  front.  — N,  B.  This  dead  part,  de- 
pending  in  point  of  magnitude  and  disposition 
80  much  upon  local  and  other  individual  data, 

• Originally  printed  in  1791. 

+ For  an  explanation  of  the  circumstances 
owing  to  which  the  Plates  are  omitted  in  the 
edition  of  1791,  see  the  Note,p.  171-  The  editor 
has  been  unable  to  obtain  a copy  of  them. 


could  not  well  be  settled  in  all  its  parts,  and 
accordingly  is  not  represented  in  the  draught. 

9.  Communications,  now  partly  altered, 
partly  fixed:  particularly  the  only  thorougU 
passage,  termedthe  diametrical passagc,  now 
cut  throiigh  a sunk  story,  and  at  its  exit 
joined  by  a covered  way,  projected  downwards 
from  the  lowermost  inspection-gallery,  and 
terminating  in  a central  look-out  for  the  ifi- 
^ection  of  the  yards. 

10.  The  form  polygonal  (a  double  duode- 
cagon,  or  polygou  of  24  sides)  instead  of 
circular. 

11.  Diameter According  to  the  present 

draught  120  feet  (exclusive  of  the  projecting 
front,)  instead  of  100  feet,  the  diameter 
thought  of  in  the  original  imperfect  sketch, 
with  a vicw  to  local  circumstances. J 

12.  Materials. — Iron  much  employed,  and 
used  for  the  cell-galleries,  for  staircases,  for 
doors,  and  even  for  pillars,  chiefly  hollow, 
instead  of  brick,  stone,  or  wood — Plaisier 
proposed  for  the  cell  floors. 

13.  Mode  of  supplying  the  building  with 
water:  chiefly  by  an  annular  cistern,  running 
round  the  top  of  the  building,  under  the  roof, 
immediately  within  the  wall. 

14.  Mode  of  warming  the  building : by 
streams  of  fresh  air,  heated  in  the  new  way 
by  passing  through  the  inside  oí  vessels,  to 
which  fire  is  applied  on  the  outside;  instead 
of  stagnant  air,  heated  by  its  contiguity  to 
hollow  receptacles  to  which  fire  is  applied  on 
the  inside,  as  in  the  ordinary  Germán  stoves 
and  hot-house  flues. 

15.  Outlets  or  external  arca,  settled  in  sub- 
ordination  to  the  inspection  principie:  the 
covered  way  a semi-diameter  of  the  area,  ter- 

J Twenty  feet,  the  addition  made  to  the  dia- 
meter, multiplied  by  three,  giyes  60,  the  addition 
to  the  circumference : this  divided  by  24,  the 
number  of  the  cells,  gives  2¿,  the  addition  made 
to  each  cell  at  the  outside  of  the  wall ; i.  e.  at 
the  extreme  circumference,  round  which  the  jio» 
lygon  is  circumscribed. 
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minatin/?  in  a central  louk-out,  instead  of  en- 
compassing  the  area,  and  being  attached  to 
thc  surrounding  wall. 

16.  Approach  and  surrounding  fences,  now 
first  settled,  and  that  too  in  strict  subordi- 
nation  to  the  same  principie. 

iV.  B The  degree  of  anxiety  displayed 

in  the  plan  of  exterior  fortification  there  ex- 
hibited,  had  a more  particular  view  to  the 
State  of  things  in  Ireland  than  in  England. 

With  relation  to  most  of  these  points  fur- 
ther  elucidation  will  be  necessary;  and  witb 
regard  to  several  of  them,  something  in  the 
way  of  justibcation  will  be  expected:  such 
■U  be  the  business  of  the  ensuing  pages. 

SECTION  II. 

GENERAL  VIEW  OF  THE  WHOLE  EDIFICE. 

[n  a General  View  of  the  whole  JBuilding, 
according  to  its^present  form,  three  very 
different,  though  connected  masses,  may  he 
distinguished. 

1.  The  projecting  front,  a rectangular  mass, 
which,  being  designed  to  go  towards  fur- 
nishing  habitation  for  the  oíficers  of  the  esta- 
blishment,  has  little  to  distinguish  it  frora  a 
common  dwelling-house. 

2.  The  cellular  part,  including,  as  well  that 
part  of  the  Circuit  which  is  actually  disposed 
of  in  cells,  as  the  dead  part,  which,  for  the 
sake  of  stability,  it  is  thought  necessary  to 
lay  out  in  the  cellular  form,  although,  for 
want  of  light,  as  being  covered  by  the  front, 
it  would  not  be  conveniently  applicable  to 
the  same  use. 

3.  The  inspection-tower,  comprehending  on 
one  story  the  lowermost  inspection-gallery, 
vrith  the  inclosed  inspector’s  lodge;  in  an- 
other,  the  middlemost  inspection-gallery,  in 
which  is  inclosed  the  lowermost  chapel-gal- 
lery,  and  within  that  again  the  area  of  the 
chapel  ;•  on  a third,  the  uppermost  chapel- 
gallery. 

The  cellular  mass,  together  with  the  in- 
spection-tower  inclosed  within  it,  compose 
the  characteristic  part  of  the  building;  the 
orojecting  front  forins  an  accidental  and  iu- 
essential  appendage. 

The  whole  of  the  characteristic  part  may 
be  conceived  as  composed  of  two  towers,  one 
>vithin  the  other,  with  the  annular  well  be- 
tween  tbem.f 

* The  area  of  the  chapel  cannot,  perhaps,  in 
strictness  be  said  to  form  part  of  the  same  story 
with  the  lowermost  chapel-gallery.  The  floor 
being  several  feet  below  the  level  of  that  of  the 
gallery,  may  be  looked  upon  as  forming  in  that 
pan  a story  by  itself.  But  this  want  of  exact 
comcidence  is  no  more  than  what  occurs  fre- 
quently  in  common  houses. 

t Ky  analogy,  the  inspection-tower  might  be 
termed  the  medullary  part;  the  cellular  part, 
tile  cortical,  ’ 


A particularity  that  will  require  to  be  con- 
stantly  kept  in  mind  is,  that  in  the  two  po- 
lygono-cylindrical  masses,  the  circumscribing 
and  the  inscribed,  not  only  the  numbers  of 
‘the  stories  do  not  agree,  the  latter  having 
but  half  the  number  of  the  former,  but  that 
no  one  story  in  the  interior  part  coincides  in 
point  of  level  with  any  one  story  of  the 
exterior  that  surrounds  it.  This  want  of 
coincidence  is  not  an  accidental,  but  a cha- 
racteristic, andalmost  essential  circumstance ; 
since  it  is  by  being  placed  about  midway  be- 
tween  the  floor  and  the  ceiling  of  the  lower- 
most of  each  paii-  of  cells,  that  one  floor  in 
each  story  of  the  inspection-tower  aflbrds  a 
perfect  view  of  two  stories  in  the  cellular 
part. 

Principal  Dimensions  of  the  Polygonal  Part, 
comprehending  the  Cellular  Part,  with  the 
included  Inspection-Tower,  being  the  whole 
of  what  is  represented  in  Píate  11, 

WIDTHS. 

Semidiameter  of  the  area  of  the  chapel, 
including  the  central  aperture,  . 15 

Width  of  a chapel-gallery,  . . . . 12{ 

Width  of  an  inspection-gallery,  II  . 5 

Width  of  the  annular  area  in  the  same 
story,  and  well  over  it,  . . . . 7§ 

Width  of  the  grated  annular  pass^e, 
encompassing  the  annular  area  on  the 
sunk  story,  being  the  same  width  as 
that  of  the  cell-galleries  above,  . . 4 

Depth  of  a cell  within-side,  . . . 14^ 

Thickness  of  the  wall, 5 


Total,  . . 62 

Add  the  other  semidiameter,  . . 62 


Total  diameter,  . 124 

Under  the  Floor  of  the  Chapel, 

Semidiameter  of  the  inspector’s  lodge, 
thickness  of  the  w’all  included,  . . 27 


J In  some  of  the  impressions  of  the  draught, 
by  mistake  9 feet  only. 

II  In  some  of  the  impressions  of  the  draught. 
the  lowermost  of  these  galleries  has  3 feet  oí 
addition  mven  to  it,  at  the  expense  of  the  in- 
cluded lodge ; this  addition  it  is  nowproposed  to 
take  away,  for  the  reasons  given  in  Sect.  8. 

§ In  some  of  the  impressions  of  the  draught, 
by  mistake  11  feet 

^ In  some  of  the  impressions  of  the  draught, 
by  mistake  13  feet  only.  Of  the  four  addi- 
tional  feet  thus  given  to  the  intermediate  well, 
one  was  at  the  expense  of  the  cells,  the  three 
others  at  the  expense  of  the  chapel-galleries.  It 
is  now,  however,  proposed  to  allow  it  one  foot, 
at  the  expense  of  those  galleries,  making  at  the 
diameter  eight  feetinst^  of  seven;  exclusive 
of  the  four,  which,  to  the  purpose  of  ventílation, 
may  be  consideré  as  little  diflerent  from  so 
much  void  space,  being  so  imperfectly  occupied 
by  the  cell-galleries,  constructed  of  open  work 
like  balconies. 


Sect.  IL  IIL] 


GENEKAL  VIEW— ANNULAR  WELL. 


69 


Brought  over, 
Widtli  of  the  inspection-gallery,  . , 


Add  the  otíier  seraidiameter, 


27 

5 

32 

32 


Diameter  of  the  building  at  the  outer  cir- 
. cumference  of  the  inspector’s  gallery 

in  that  8t«ry,  64 

Which  is  the  same  as  in  the  other  stories.  = 

Cellular  Part  alona. 


Brought  over,  37  3 
inspection-gallery  and  the  upper- 

inost, 3 

Height  of  the  uppermost  inspection- 
gallery  in  front,  including  the  thick- 
ness  of  the  floor  and  roof,  ...  7 6 

Void  space  between  the  uppermost  in- 
spection-gallery and  the  uppermost 
part  of  the  roof  where  the  annular 
sky-light  terminates,  exclusive  of 
the  thickness  of  the  roof,  . . 20  0 

Thickness  of  the  roof, 10 


HEIGHTS. 

Prom  the  floor  of  the  sunk  story  to  the 
floor  of  the  lowest  cell  level  with 
the  ground,  including  the  thickness 


of  the  floor,  .......  76 

From  the  floor  to  the  crown  of 
the  arch  in  each  cell,  ..80 
Thickness  of  the  arch  at  the 

crown, 10 

Height  of  the  first  floor  of  cells 
from  the  ground,  including  the 
thickness  of  the  floor  above,  9 0 


of  the  second  floor,  . 

18 

0 

of  the  third  floor,  . . 

27 

0 

of  the  fourth  floor,  . 

36 

0 

of  the  fifth  floor,  . . 

45 

0 

of  the  sixth  floor. 

. 

54 

From  the  crown  of  the  arch  on 
the  outside  to  the  lowest  part 
of  the  slanting  roof  wthin 
the  walls,  ......  3 0 

From  thence  to  the  level  of  that 
part  of  the  roof  where  the  an- 
nular sky-light  begins,  . 5 0 

From  thence  to  the  level  at 
which  the  sky-light  termi- 
nates,   5 6 

Thickness  of  the  roof  in  that 

part 10 

14  6 


Total  depth  of  the  annular  well,  76  0 76  0 
Height  of  the  building  from  the 
ground  in  the  cellular  part,  69  6 

Inspection  Tower  alone. 

HEIGHTS. 

From  the  intermedíate  area  to  a level 
with  the  floor  of  the  lo  wermost  story 

of  cells, 7 6 

Thence  to  the  floor  of  the  inspection- 

gallery,  ...40 

From  the  floor  of  the  inspection-gal- 
lery to  the  roof  of  ditto,  including 
the  thickness  of  the  floor  and  roof,  8 0 

Void  space  between  the  lowermost 
and  the  raiddlemost  inspection-gal- 
leries,  .........  10  3 

Height  of  the  middlemost  inspection 
gallery,  including  the  thickness  of 

the  floor  and  roof, 7 6 

Void  space  betw'een  the  middlemost 


Height  from  the  floor  of  the  sunk  story 
and  annular  well  as  before,  . . 76  0 

Inspector' s Lodge  alone. 

WIDTHS. 

From  the  centre  to  the  circumference  of 
the  central  aperturas  in  the  floor  and 

the  ceiling,»  . 6 

Of  the  annular  space  between  that  and 
the  partition  dividing  the  lodge  from 
the  surrounding  gallery,  being  the 
space  underneath  a chapel  gallery, 
adued  to  that  underneath  the'chapel 


area 21 

Total  semidiameter  of  the  inspector’s 

• lodge, j27 

Add  the  other  semidiameter,  ...  27 

Total  diameter, 54 


SECTION  III. 

ANNULAR  WELL. 

Annular  Well,  instead  of  Stories  of  Iiiter- 
mediate  Annular  Area. 

How  to  give  to  the  inspectors  access  to  the 
prisoners  in  their  cells  ? In  the  first  design, 
stories  of  intermediate  area,  serving  as  pass- 
ages,  w'ere  allotted  to  this  purpose ; in  num- 
ber  agreeing  with  the  stories  of  inspection- 
lodge:  in  point  of  level,  coinciding,  as  was 
necessary,  with  the  lowest  story  of  each  pair 
of  cells.  Aperturas,  cut  here  and  there 
through  the  uppermost  of  these  stories  of 
passages,  w^ere  to  give  light  and  air  to  tlmse 
below. 

• The  diameter  here  given  to  these  aperturas 
is  the  same  as  that  given  to  the  opening  sky-lighl 
over  them : but  they  admit  of  extensión,  as  tht 
demand  for  light  or  any  other  consideration  may 
require. 

In  some  of  the  impressions  of  the  draught 
but  21 ; the  diflérence,  6 feet,  being  owing,  half 
of  it,  to  the  three  feet  of  addition  given  by  ni's- 
take  to  the  annular  well,  at  the  expense  of  the 
included  inspection-tower  ; the  other  half,  to  the 
addition  (now  proposed  to  be  taken  back)  given 
within  that  tower  to  the  inspection-gallery  in  this 
story,  at  the  expense  of  the  included  lodge. 
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For  wliat  purpose  these  passages?  For 
communication,  and  no  other.  But  the  more 
I considered,  the  more  plainly  I perceived, 
that  for  iininterrupted  comm  uní  catión  there 
woiild  be  no  use.  The  íirst  succedaneum 
that  presented  itself  was  a miiltifude  oí  Jbj- 
iwj  staircases  oí  open  iron-work : at  last  I 
satisfied  mvself,  that  two  flights  of  staircases, 
from  top  to  bottom,  for  the  prisoners,  and 
short  passages  joining  them  from  the  severa! 
stories  of  the  inspection-part,  wonld  ansvver 
every  purpose.*  Out  went  accordingly  the 
stories  of  intermedíate  area.  Space  took  the 
place  of  mattcr,  from  the  bottom  of  the 
bnilding  to  the  top:  and  thus  a was 
formed  all  the  way  up,  crowned  by  an  unin- 
terrupted  sky-light,  as  broad,  and  opening  in 
as  many  places,  as  possible. 

Airiness,  lightsomeness,  economy,  and  in- 
creased  security,  are  the  evident  results  of 
this  simple  alteration  : above  all  things,  airi- 
ness,  the  want  of  vvhich  it  might  not  by  any 
other  mearis  have  bcen  very  easy  to  remove. 
This  vacuity  does  Service  in  a thousand 
simpes:  a ditch  in  fortification,  it  is  a chim- 
ney,  and  much  more  than  a chimney,  in  ven- 
tilation.  In  this  point  of  view,  the  distance 
between  the  particular  ceiling  and  the  gene- 
ral sky-light  is  so  much  added  to  the  height 
of  ceiling  in  each  cell : so  that  instead  of  6 
cells,  each  8 feet  high  and  no  more,  we  have 
in  fact,  6 cells,  one  of  66  feet,  another  of  57, 
a third  of  48,  a fourth  of  39,  a fifth  of  30, 
and  the  lovvest  not  less  than  21  feet. 

Communication,  impeded  in  as  far  as  it  is 
dangerous,  is,  instead  of  being  retarded,  ac- 
celerated,  wbere  it  is  of  use.  To  the  inspec- 
tor, in  his  gallery,  a single  pole  answers,  as 
we  shall  see,  the  purpose  of  many  staircases : 
by  this  simple  implement,  without  quitting 
his  station,  he  gives  the  prisoners  egress 
from,  and  regress  into,  their  cells.  Machines, 
materials  of  work,  and  provisions,  find  a di- 
rect  passage  by  help  of  a crane,  without  the 
tcdious  circuity  of  a staircase : whence  less 
width  of  staircase  may  suffice.  The  posts 
at  which,  were  iron  gratings  of  no  avail,  it 
would  be  possible  for  a desperate  prisoner  to 
attack  an  inspector  in  his  castle,  are  reduced 
to  three  narrow  passages  on  each  side : and 
these,  too,  ci'ossed  and  guarded  by  doors  of 
open-work,  exposing  the  enemy,  while  they 
keep  him  at  a distance.f  Of  all  this  more 
particularly  in  its  place.  A short  hint  of  the 
several  advantages  could  not  well  be  omit- 
ted  in  speaking  of  the  part  to  which  they 
are  due. 

Add  to  these  another,  ñor  that  an  incon- 
siderable one,  in  point  of  extent  and  facility 
of  iuspection : for  though  there  are  but  two 
stories  of  cells,  of  which  an  eye  situated  in  a 

* J’f®. Communications. 

•f  l'his  refers  to  the  construction  of  the  dead 
parí  of  the  Circuit ; of  which,  alitüe  further  on. 
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story  of  the  inspecting  tower  can  reach  every 
part  alike,  yet  in  addition  to  this  perfect  view 
partial  views  are  thas  opened,  from  which 
the  management  may  derive,  as  we  shall  see, 
very  material  assistance. 

What  degree  of  support  the  inspector  of 
each  story  of  inspection-gallery  derives  from 
the  view  thus  acquiied  by  his  colleagues  in 
the  two  other  stories,  may  be  seen  by  the 
lines  described  for  that  purpose  in  the  cells. 
They  are  drawn  as  if  from  an  eye  stationed 
in  the  back  part  of  the  several  inspection- 
galleries.  The  figures  1,  2,  3,  mark  the 
stories  of  inspection-gallery  from  which  they 
are  respectively  drawn.  When  two  of  these 
lines  proceed  from  the  same  cell,  the  letter  s 
denotes  that  one  of  them,  which  was  drawn 
from  the  height  of  the  eye  of  a middle-sized 
man  when  sitting,  and  stooping  to  read  or 
vvrite — say  three  feet  six  inches ; the  letter 
u,  that  drawn  from  the  eye  of  the  same  man 
standing  upright — say  five  feet  five  inches. 

From  chis  particularity  in  point  of  con- 
struction, the  following  observations  may  be 
deduced  with  a view  to  management ; — 

1.  There  is  no  cell  of  which  some  part  is 
not  visible  from  every  story  in  the  inspection- 
tower : and  in  the  lowermost  story,  not  only 
from  the  inspection-gallery,  but  even  from 
the  included  inspector’s  lodge. 

2.  The  part  thus  visible  is  considerable 
enough,  in  point  of  room,  to  receive,  and 
expose  perfectly  to  view,  a greater  number 
of  prisoners  than  it  can  ever  be  proposed  to 
lodge  in  the  same  cell. 

3.  No  prisoner  can  ever  make  any  attempt 
lipón  the  grating  that  forms  the  interior 
boundary  of  his  cell,  without  being  visible 
to  every  one  of  the  three  stationS  in  the 
inspection-part. 

4.  During  meal-times  and  at  church-times, 
by  stationing  the  prisoners  cióse  to  the  gra- 
ting, two  out  of  three  inspectors  may  be 
spared. 

5.  The  cell-galleries  are,  every  one  of 
them,  perfectly  commanded  by  every  station 
in  the  inspection-part. 

6.  An  attempt  can  scarcely,  if  at  all,  be 
made  on  a window  in  the  third  story  of 
cells,  without  being  visible,  not  only  to  its 
proper  story  (viz.  the  2d)  of  the  inspection- 
part,  but  likewise  to  the  first ; ñor  upon  a 
window  in  the  4th  story  of  cells,  without 
being  visible  not  only  to  its  proper  story 
(viz.  the  2d)  of  the  inspection-part,  but 
likewise  to  the  3d.  Those  of  the  4th  story 
at  least,  as  well  as  the  two  ahove  it,  are 
sufficiently  guarded  by  their  height ; upon 
the  supposition  that  the  cells  afford  no  ropes, 
ñor  materials  of  which  ropes  could  be  made 
in  the  compass  of  a night,  by  persons  ex- 
posed  constantly  to  the  eye  of  a patrolling 
watchman. 

7.  To  give  to  an  inspector  at  any  time  the 
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same  command  over  the  cell  of  another  in- 
spector as  over  his  own,  there  needs  but  an 
order,  drawing  a line  of  limitation  in  the 
cells  in  question,  and  conñning  the  inhabi- 
tants  within  that  line.  So  long  as  a prisoner 
keeps  within  it  he  continúes  visible ; and  the 
Instant  he  ceases  to  be  so,  his  very  invisibi- 
lity  is  a mark  to  note  him  by. 


SECTION  IV. 

PROTRACTED  PARTITIONS  OMITTED. 

Protracted  Partitions  omitted ; or  rather, 
taken  into  the  Cells, 

In  the  original  design,  the  protracted  parti- 
tions  hád  two  uses;  1.  To  cut  oíF  all  view 
of  distant  cells;  2.  To  cut  oíF converse  with 
the  cells  contiguous  on  each  side.  In  securing 
this  effect,  a large  quantity  of  brick-work, 
and  an  annular  space  of  3 or  4 feet  all  round, 
were  expended. 

Upon  maturer  consideration,  it  appeared 
that  the  same  effect  might  be  equally  secured 
by  slighter  and  cheaper  means ; and  the 
space  thus  sacrificed  allotted  to  some  other 
more  necessary  purpose.  Views  of  the  oppo- 
site  semicircle  may  be  intercepted  by  sheets 
of  canvass  fílling  up  the  intervals  left  by  the 
stories  of  the  inspection-gallery,* — view  and 
converse,  as  between  cells  contiguous  or 
adjacent,  by  barriers  of  the  sligbtest  na- 
ture  interposed  within  the  cells ; siich  as  a 
netting  of  wire  for  cxample,  or  even  of  pack- 
thread.  The  object  is  rather  to  mark  the 
line,  than  to  oppose  a physical  obstacle  to  the 
violation  of  it.  If  transgression  be  rendered 
impracticable  without  discdvery,  it  is  suffi- 
cient ; since  it  is  not  here  and  there  an 
instance  that  can  produce  any  material  mis- 
chief,  or  to  the  delinquent  any  gratification 
capable  of  paying  for  the  danger.  By  this 
slight  and  flexible  barrier,  no  room  need  be 
consumed.  As  well  at  top  as  at  bottom,  it 
will  give  place  to  furniture ; such  as  a shelf, 
or  the  foot  of  a loom,  a bedstead,  or  a table ; 
and  upon  order  given,  it  may  be  removed  at 
any  time. 

When  the  protracted  partitions  were  con- 
tri ved,  it  was  with  a view  to  the  assumed 
necessity  of  absoluto  solitude  : that  plan 
being,  for  reasons  given  below,  now  relin- 
qirished,  neither  this  expedient,  ñor  those 
now  proposed  to  be  substituted  to  it  in  the 
same  intention,  are  any  longer  of  the  same 
importance. 

If  the  interception  of  view  can  be  consi- 
dered  as  an  object  entitled  to  much  atten- 
tion,  it  can  only  be  as  between  the  different 

• hlaking  the  cjrcuit  round  the  area  of  the 
chapel,  and  omitting  the  dead  part,  it  will  be 
íbund  that  three  pieces,  each  in  length  about 
70  feet,  and  in  width,  two  about  5 feet  each,  and 
fhe  third  about  feet,  will  suflice. 
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sexes.  Of  the  provisión  made  for  that  par- 
póse, a full  acconnt  will  be  found  below. 

SECTION  V. 

CELLS,  DOÜBLE  INSTEAD  OF  SINGLE. 

The  change  is  not  a trifling  one.  It  will 
not  lightly  be  acceded  to  : the  expediency  of 
it  will  be  expected  to  be  fully  and  satisfac- 
torily  made  out.  It  shall  be  so  : by  reason, 
by  authority,  and  by  practice.  In  the  letters, 
I assumed  solitude  as  a fundamental  prin- 
cipie. I then  copied,  and  I copied  from  recol- 
lection.  I had  no  books.  I have  since  read 
a little : I have  thought  more. 

Not  that  the  Panopticon  system  has  any 
interest  in  the  change.  You  may  apply  it, 
indeed,  to  mitigated  seclusion,  but  so  you 
may,  with  equal  facility,  to  absoluto  solitude. 
Applied  to  the  degree  of  mitigated  seclusion 
here  proposed,  it  clears  the  punishment  of  its 
inconveniences,  and  gives  it  the  advantages 
that  have  been  looked  for  from  solitude  : 
applied  to  solitude,  it  enables  you  to  screw 
up  the  punishment  to  a degree  of  barbarous 
perfection  never  yet  given  to  it  in  any  Eng- 
lish  prison,  and  scarcely  to  be  given  to  it  by 
any  other  means. 

Double  cells  suppose  two  prisoners  at  least 
in  company  ; and  adniit  of  three,  or  even,  in 
case  of  necessity,  four  ; and  that  with  much 
less  inconvenience,  as  we  shall  see,  in  point 
of  room,  than  would  result  from  the  putting 
of  two  into  a cell  designed  only  for  one.  As 
to  any  greater  number,  I lay  it  out  of  the 
question.  The  choice  lies,  it  must  be  re- 
membered,  not  betvvixt  solitude  and  crowded 
rooms,  but  betwixt  absolute  perpetual  and 
universal  solitude,  ou  the  one  hand,  and 
mitigated  seclusion  in  very  smalL  assorted 
companies,  on  the  other : companies,  in  the 
formation  of  which  every  regard  might  be 
paid,  and  naturally  would  be  paid,  to  every 
sort  of  consideration  by  which  expediency  can 
be  influenced — to  age,  temper,  character,  ta- 
lents,  and  capabilities.  Single  cells  through- 
out,  that  is,  a number  of  cells  equal  to  that 
of  the  prisoners  for  whose  reception  they  are 
designed— cells  in  which,  under  the  Panopti 
con  discipline,  they  are  to  work,  and  eat,  and 
attend  Divine  Service,  as  well  as  sleep,  and 
out  of  which,  unless  for  the  purpose  of  being 
aired  and  exercised,  they  are  never  to  stir  . 
suppose  them  doomed,  or  at  least  meant  to 
be  doomed,  during  the  whole  time  of  their 
imprisonment,  to  the  state  of  unmitigated 
solitude  above  mentioned  ; that  time,  for  the 
most  part,  a term  of  not  less  than  seven 
years. 

Of  perfect  solitude  in  the  penitentiary  dis- 
cipline Iknow  but  of  one  use,f — the  breaking 


+ Mr.  Howard  knew  no  other.  “ The  ititcn- 
tion  of  this,”  viz.  (solUary  coii/incmeiit  llis 
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tile  spirit,  as  the  parase  is.  and  subduing  the 
contiimacy  of  the  intractable.  In  this  quality 
¡t  may  be  a necessary  instrument ; none,  at 
any  rate,  can  be  more  unexceptionable  ; none 
can  be  more  certain  in  its  etíect.*  In  what 
instance  was  it  ever  known  to  fail  ? 

But  in  this  quality  the  demand  for  it  can 
be  but  temporary.  What  it  does,  if  it  does 
anything,  it  does  quickly — better,  according 
to  Mr.  Howard,  in  two  or  three  days,  than 
in  more.f  Why,  then,  at  an  immense  expense 
set  up  a perpetual  establishment  for  the  sake 
of  so  transitory  a use  ? 

In  the  character  of  a permanent  article  of 
discipline,  continued  throughout  the  vvhole  of 
the  confinement,  if  it  were  tliought  necessary 
on  any  account,  it  must  be  for  one  or  other 
of  two  purposes  ; — 1.  To  prevent  the  spread 
of  mischievous  instruction ; or,  2.  To  prevent 
conspi  rucies  for  the  parpóse  of  escape. 

It  is  not  necessary  for  either  purpose  : I 
mean  alwaysincontradistinctiontothe  initiga- 

intention  of  this,”  says  he,  in  Account  of  I^aza- 
rettos,  p.  U)?>,  “ I mean  by  day  as  well  as  by 
night,  is  either  to  reclaim  the  most  atrocious 
and  daring  crimináis  ; to  punish  the  refractory 
for  crimes  committed  in  prison ; or  to  make  a 
strong  impression  in  a short  time,  apon  thought- 
less  and  irregular  young  persons,  as  taulty  ap- 
prentices  and  the  like.  It  should  therefore  be 
considered  by  those  who  are  ready  to  commit  for 
a long  terin  petty  ofíenders  to  absolute  solitude, 
that  such  a State  is  more  than  human'nature  can 
bear,  without  the  hazard  of  distraction  or  despair. 
The  beneficia!  effects  of  such  a punishment  are 
speedy,  proceeding  from  the  horror  of  a vicious 
nerson  left  entirely  to  his  own  reflections.  This 
may  wear  ofF  by  long  continuance,  and  a sullen 
insensibility  may  succeed.” 

And  in  another  note,  p.  192  — “ A short  term 
would  probably  do  more  to  eíFect  a refonnation 
than  three  or  four  months’  confinement;  as  it  is 
generally  found  that  in  the  first  two  or  three  days 
prisoners  seem  to  have  their  minds  most  affected 
and  penitent.” 

Of  these  notes,  the  fomier,  it  is  true,  is  pre- 
faced with  a “ wish  that  all  prisoners  had  se- 
párate rooms ; for  hours  of  thoughtfulness  and 
reflection,”  says  he,  ‘‘  are  necessary.”  But  by 
sepárate  rooms,  aU  that  he  had  in  view  was  rooms 
düFerent  from  the  crowded  rooms  he'  had  been 
speaking  of  in  the  texL  In  the  latter,  it  is  true, 
the  sort  of  thoughtfulness  and  reflection  he 
speaks  of  will  with  difficulty  find  place.  The 
busy  scenes  that  pass  in  crowds  keep  the  mind 
in  a State  of  fermentation  and  contusión,  that 
leaves  little  leisure  fot  the  admission  of  other 
thoughts.  Far  otherwise  is  it  in  those  small  so- 
cieties — societies  composed  of  two  or  three  only, 
which  not  having  fallen  under  his  observation, 
do  not  wpear  on  this  occasion  to  have  been  in  his 
view-  Unapt  to  give  rise  to  obstreperous  mirth, 
they  are  peculiarly  fayourable  to  that  sort  of 
calm  teflection  which  is  the  concomitant  of  con- 
fidential  intercourse. 

* Barkness  and  fasting.  one  or  both,  must  be 
m thought  necessary  that  the 

ettect  should  be  speedily  produced ; as  in  the  case 
OI  Fnghsh  juiies, 

•f  Account  of  Lazarettos,  p.  192. 


ted  plan  of  seclusion,  whitíh  gi  vés  to  eaph  man, 
but  one,  or  at  most  two  compánions : I.  Not 
for  the  former.  In  the  cases  in  which  mischie- 
vous inclinations  have  been  apprehended,  and 
in  which  a plan  of  solitude,  more  or  less  stea- 
dily  adhered  to,  has  been  employed  or  thought 
of  by  way  of  remedy,  the  followiiig  circum- 
stances  have  generally  concurred  : — 1.  The 
multitude  of  the  prisoners  collected  together 
large  and  indetermin^te  ; 2.  The  composition 
of  that  multitude  not  capable  of  being  regulated 
by  any  power  of  selection  ¡ 3.  The  whole  mul- 
titude left  together,  during  the  whole,  or  al- 
most  the  whole  of  the  four-and-twenty  hours, 
without  inspection  or  controul,  and  that  in 
a narrow  space,  where  no  one,  however  de- 
sirous,  could  escape  from  the  conversation  of 
any  other  ; 4.  All  of  them  at  liberty,  without 
any  other  check  than  that  of  poverty,  to  sup- 
ply  themselves  to  any  excess  with  the  means 
of  intoxication  ; 5.  A part,  more  or  less  con- 
siderable, of  that  number,  about  to  be  turned 
loose  again  upon  the  public  in  a short  time, 
with  the  lessons  of  miscbief  fresh  in  their  ears, 
and  ready  at  the  ñrst  opportunity  to  apply  the 
theory  to  practico.  Under  the  arrangement 
to  which,  upon  maturer  consideration,  Ihave 
given  the  preference  in  comparíson  with  the 
first  hasty  conception  of  perpetual  solitude, 
not  one  of  the  above  circumstances  has  place. 
The  number  of  the  prisoners  proposed  to  be 
put  together  is  very  small ; in  general,  but 
two,  at  the  utmost  not  more  than  four : the 
composition  of  these  little  groupes  dependent 
upon  the  ruling  powers  in  the  first  instance, 
and  capable  of  being  varied  every  moment, 
upon  any  the  slightest  intimation  which  ex- 
perience  or  even  suspicion  can  aíford  : every 
groupe,  and  every  individual  in  it,  exposed 
more  Or  less  to  the  scrutiny  of  an  inspect- 
ing  eye  during  every  moment  of  their  conti- 
nuance there  : all  means  of  intoxication  for 
ever  out  of  reach : the  degree  of  seclusion  de- 
termined  upon,  capable,  whatever  it  be,  of 
being — thanks  to  the  all-efficient  power  of  the 
Panopticon  principie — maintained  in  viólate, 
while  every  plan  of  solitude  yet  attempted 
has  been  broken  in  upon,  and  its  purpose 
in  great  measure  frustrated,  by  occasional 
associations : and  the  pernicious  instruction, 
should  any  such  be  communicated,  not  ca- 
pable, were  it  to  find  a learner  ever  so  ripe 
for  it,  of  being  applied  to  practice  for  many 
years  to  come. 

If  from  reason  we  turn  to  example,  an  in- 
stance where  the  plan  of  perpetual,  total,  and 
universal  solitude  has  been  adopted  and  stea- 
dily  adhered  to,  will  not  anywhere,  I believe, 
be  found.  Either  it  has  not  been  aimed  at, 
or  if  aimed  at  in  principie,  it  has  been  re- 
lented  from  in  practice. 

In  the  Wymondham  Penitentiary-House, 
each  prisoner,  it  is  true,  has  a sepárate  celí 
to  sleep  in  : it  is,  however,  only  upon  occa- 
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sáon*  that  he  works  there.  If  he  does  not 
woik  there,  he  must  work,  and  unquestion- 
ably  4oes  -woik,  in  company,  viz.  in  the  work- 
room  of  twenty  feet  four  inches  by  ten  feet,f 
which  was  not  destined  for  a few.  As  a 
preservative  against  mischievous  instruction, 
what,  then,  at  those  times,  thatis,  throughout 
the  day,  becomes  of  solitude  ? 

In  the  Gloucester  Penitentiary-House,  as 
well  as  in  the  otber  Gloucester  prisons, 
sqlitude,  under  the  two  modifications  there 
adopted,  viz.  with  and  without  the  concomi- 
tant  of  darkness,  is,  with  great  propriety,  and 
in  conformity  to  the  principie  I am  contend- 
ing  for,  “ directed  merely  as  a punishment 
for  refractory  prisoners,  and  to  enforce  the 
discipline  of  the  prison.” 

In  the  penitentiary-house,  indeed,  it  is  pro- 
Vided,  that  during  the  hours  of  rest,  the  pri- 
soners shall  be  " kept  entireli/ sepárate — in 
sepárate  cells.”  So  much  for  the  njght.  How 
is  it  all  day  long? — “ During  the  hours  of 
labourf  they  are  to  be  “ kept  sepárate.” — 
How  ? — absolutely  ? No : but  only  “ as  far 
«s  the  nature  of  the  employnient  will  admit.” 

What  follows  immediately  after,  I do  not 
perfectly  comprehend : — ■“  When  the  nature 
of  the  employment  may  require  two  persons 
to  work  together,”  (it  does  not  say  two  per- 
sons or  more)  “ the  taskmasters,  or  assistant, 
^it  is  said)  shall  be  presen!  to  attend  to  the 
behaviour  of  such  offenders,  who  shall  not 
continne  together  except  during  such  hours 
of  labour.”  How  is  tfeis  ? Not  mrore  than  two 
persons  ever  to  work  together  ? ñor  even  two 
without  a taskmaster,  or  his  assistant,  to 
attendthem?  Upon  any  idea  of  economy, 
can  this  be  looked  upon  as  practicable  ? One 
man  at  £50,  or  £30,  or  £25  a-year,t  to  do 
nothing  but  look  on,  for  every  tM’^o  men  who 
are  expected  to  work  ? The  governor  is  al- 
lowed,  I observe,  for  but  one  suboitlinate  of 
each  of  those  descriptions.  Are  there,  then, 
to  be  but  three  pair  of  prisoners  on  the  whole 
establishment,  to  whom  the  indulgence  of  so 
much  as  a single  companion  is  to  be  allowed  ? 
are  all  the  rest  to  remain  in  solitude  for  the 
want  of  an  attendant  to  each  pair  ? — This 
cannot  be.  By  two,  then,  we  are  to  under- 
stand  two  or  more : in  short,  here,  as  at 
Wymondham,  there  are  working-rooms  in 
common,  in  which  none  are  to  be  without  an 
inspector  stationed  in  sonae  part  of  the  room. 
— But  in  this  case,  too,  what  becomes  of 
solitude  ? 

If  the  benefits  expected  from  solitude  in 
the  character  of  a preservative,  were  not 
given  up  by  this  relaxation,  they  would  be 

• Whcn  necessary.  See  Sir  T.  Beevor’s  Letters 
in  Ánnual  Register  for  17Ü6,  Let  I. 

Ibid.  Let.  III. 

{ The  salaries  allowed  by  these  regulatiqns  to 
a taskmaster,  turnkey,  and  assistant  tumkey. 
Ib.  Part  I.  p.  18. 


by  another.  The  follovving  I observe  pre- 
scribed,  as  one  of  the  four  degrees  of  punish- 
ment “ to  be  applied  in  the  discipline  of  all 
the  prisons,”  the  Penitentiary  prison,  there- 
fore,  among  the  rest.  The  prisoner,  though 
“ on  working-da}  s confined  to  his  cell,  except 
during  the  times  of  airing,”||  and  though 
“ removed  singly  to  the  chapel,”is,  “ providcd 
his  or  her  behaviour  be  orderly  or  decent,” 
to  be  “ allowed  on  Sundays,  to  air  in  the 
courts,  in  the  society  of  his  or  her  class.”§ 
Under  this  indulgence,  too,  what  becomes  of 
the  antiseptic  regimen  ? May  not  the  same 
person  who  opens  a school  of  corriiption  as 
soon  as  the  keeper’s  back  is  turned,  be  or- 
derly and  decent  during  his  presence  ? inay 
not  there  be  eyc-prisoners,  as  well  as  eye- 
servants?  cannot  the  arts  of  housebreaking 
and  pilfering  be  taught  on  Sundays,  as  well 
as  on  week-days  ? cannot  they  be  taught 
quietly,  and  in  a low  voice  ? 

So  much  as  to  evil  instruction.  Now  as 
to  safe  custody.  Upon  the  Panopticon  plan, 
at  least,  absolute  solitude  is  equally  unneces- 
sary  to  this  purpose.  Towards  effecting  an 
escape,  what  can  two  or  three  do  more  than 
one,  confined  as  they  are  by  iron  grates  while 
they  are  within  the  prison,  and  by  walls  when 
they  are  without  ? and,  in  eíther  case,  never 
out  of  the  eye  of  an  inspector,  who  is  armed 
and  out  of  reach  of  attack,  and  within  reach 
of  whatever  assistance  he  can  desire?  and 
this,  too,  as  we  shall  see,  but  a part  of  the 
securities  with  which  the  system  is  armed  ? 
for  every  thing  cannot  be  said  at  once,  ñor 
repeated  at  each  sentence. 

Upon  the  common  plans,  absolute  solitude 
while  the  prisoners  were  out  of  sigbt  might, 
for  aught  I can  say,  be  a necessary  precau- 
tion  : at  least  it  cannot  be  said  to  be  an  use- 
less  one.  In  the  course  of  sixteen  hours,  a 
good  deal  might  be  done  by  two  or  three  per- 
sons, steeled  against  danger,  reckoning  life  as 
nothing,  and  secure  of  not  being  observed. 

If  perpetual  and  unremitted  solitude  is  not 
necessary  either  to  prevent  the  spread  of  mis- 
chievous instruction,  or  to  prevent  escapes, 
to  what  other  purpose  can  it  be  either  neces- 
sary, or  of  use  ? To  reformation  ? but  that 
you  have  already,  either  without  any  soli- 
tude, or  by  the  help  of  a short  course  of  it. 
What  further  proof  would  you  wish  for  ? 
what  further  proof  can  human  eyes  have,  of 
such  a change,  beyond  quietness,  silence,  and 
obedience  ? 

To  the  purpose  of  example  ? The  effect 
in  the  way  of  example,  the  effect  of  the  spec- 
tacle,  receives  little  addition  from  the  pro- 
tracted  duration  of  the  term. 

II  As  to  airinff,  a plan  for  that  purpose  will  be 
found  below,  which  does  not  require  the  shghtest 
infringement  upon  whatever  plan  of  seclusicn 
may  be  tixed  upon  as  most  eligible. 

§ Ibid.  Part  II.  p.  I®. 
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Are  yon  afraid  the  situation  should  not  be 
made  uncomfortable  enough  to  tender  it  in- 
eligible  ? There  are  ways  enough  in  the  world 
of  making  men  miserable,  without  this  ex- 
pensive  one;  ñor,  if  their  situation  in  such  a 
place  were  made  the  best  of,  is  there  any 
great  danger  of  their  finding  themselves  too 
rnuch  at  their  ease.  If  you  must  torment 
them,  do  it  in  a way  in  which  somebody  may 
be  a gainer  by  it.  Sooner  than  rob  them  of 
all  society,  I would  pinch  them  at  their  meáis. 

But  solitude,  when  it  ceases  to  be  neces- 
siiry,  becomesworsethanuseless.  Mr.  Howard 
has  shewn  how.  It  is  productiye  of  gloomy 
despondency,  or  sullen  insensibility.  What 
better  can  be  the  result,  when  a vacant  mind 
is  left  for  months,  or  years,  to  prey  upon 
itsclf. 

This  is  not  all.  Making  this  lavish  use  of 
solitude  is  expending  an  useful  instrument  of 
discipline  in  waste.  Not  that  of  punishments, 
or  e ven  a proper  variety  of  punishments,  there 
can  ever  be  a dearth : I mean,  of  what  is 
usually  in  view  under  that  ñame  — suffering 
employed  in  a quantity  predetermined,  after 
an  offence  long  past.  But  of  Instruments  of 
compulsión,  such  as  will  bear  scrutiny,  there 
is  no  such  great  abundance. 

Starving  thus  employed,  is  open  to  sus- 
picion,  and  may  not  always  be  practicable, 
without  prejudice  to  health.  Acute  appli- 
cations,  such  as  whipping  or  beaüng,  are  open 
to  abuse,  and  still  more  to  suspicion  of  abuse. 
Applied  in  this  way,  they  would  be  execrated 
under  the  ñame  of  torture.  Solitude  thus 
applied,  especially  if  accompanied  with  dark- 
ness  and  low  diet,  is  torture  in  effect,  with- 
out being  obnoxious  to  the  ñame. 

Compared  to  that  mitigated  degree  of  se- 
clusion  which  admits  of  allowing  two  or  three 
to  a cell,  it  is  unthrifty  in  a more  literal  sense. 
Pecuniary  economy  must  be  sacrificed  to  it  in 
a thousand  shapes:  — 1.  It  enhances  the  ex- 
pense of  building;  2.  It  consumes  room ; 3.  It 
cramps  the  choice  of  trades ; 4.  It  cramps  in- 
dustry  in  any  trade. 

1.  It  enhances  the  expense  of  building. 
Admit  of  double  cells  instead  of  single,  and 
observe  the  saving.  Half  the  number  of  the 
partition-walls ; a considerable  part  of  the 
expense  of  warming  ; half  that  of  lighting  : 
half  the  apparatus,  whatever  it  be,  dedicated 
to  cleanliness  ; and  the  expense  of  water- 
closets,  upon  the  most  perfect  plan,  need  the 
less  be  grudged. 

2.  It  consumes  room  : I.  Admit  of  double 
cells,  you  gain  to  the  purpose  of  stowage  and 
inanufacture,  the  space  occupied  by  the  par- 
tition-walls you  have  thrown  out ; 2.  It  pre- 
cludes  the  saving  that  may  be  made  in  double 
cells,  by  putting  together  two  sorts  of  work- 
men,  one  of  whom  required  more  room  than 
the  average  allowance,  the  other  less ; a wea- 
ver,  for  example,  and  a shoemaker. 


3.  It  cramps  the  choice  of  employments: 

1 . It  exeludes  all  such  as  require  more  room 
than  you  would  think  fit  to  allow  to  your 
single  cell ; 2.  It  exeludes  all  such  as  require 
two  or  more  to  work  in  the  same  apartment.” 

4.  It  cramps  industry  in  any  employment : 

1 . It  preeludes  an  experienced  workraan  from 
having  boys  given  to  him  for  apprentices ; 

2.  Ñor  probably  would  the  same  quantity  oí 
Work  be  done  by  two  persons  in  a state  of 
solitude,  as  would  be  done  by  the  same  two 
persons  in  a state  of  society,  at  least  under 
the  influence  of  the  inspection  principie.  Who 
does  not  know  the  influence  that  the  state 
of  the  spirits  has  upon  the  quantity  of  the 
work  ? f 

Sequestered  society  is  favourable  to  friend- 
ship,  the  sister  of  the  virtues.  Should  the 
comrades  agree,  a firm  and  innocent  attach-, 
ment  will  be  the  natural  fruit  of  so  intímate 
a society,  and  so  long  an  unión. 

Each  cell  is  an  island: — the  inhabitants, 
shipwrecked  mariners,  cast  ashore  upon  it  by 
the  adverse  blasts  of  fortune : partners  in  af- 
fliction,  indebted  to  each  other  for  whatever 
share  they  are  permitted  to  enjoy  of  society, 
the  greatest  of  all  comforts. 

Should  disagreement  intecvene,  how  easy 
will  separation  be  1 and  what  should  hinder 
it  ? Should  the  mischief  be  the  result  of  ill- 
nature  or  turbulence  of  one  alone,  the  re- 

*,  I do  not  pretend  to  say,  that  even  in  single 
cells  employments  would  be  to  seek;  or  that 
there  is  any  reason  to  strain  a poiut  for  the  sake 
of  admitting  employments  that  require  an  ex- 
traordinary  measureof  room,  as  if  tne  profitable- 
ness  of  employments  were  in  uniform  proportior 
to  the  quantity  of  room  they  required.  I would 
not,  therefore,  be  at  a great  expense  in  building, 
for  the  vague  chance  of  giving  admittance  to 
trades,  which  by  their  difference  in  point  of  pro- 
fitableness  might  do  more  than  pay  for  the  dif- 
ference in  point  of  expense  in  building.  What 
I said  in  tne  letters  I say  still.  All  I mean  here 
is,  tbatdf  a latitude  in  that  article  can  be  ob- 
tained  without  any  additional  expense,  the  ad- 
vantage  ought  not  to  be  foregone. 

True  it  is,  that  two  boys,  or  two  idle  men, 
if  put  together  without  motives  for  working, 
would  be  apt  enough  to  play  or  lounge  the  whoTe 
time,  and  not  work  at  all.  True  it  is  also,  that 
after  having  had  experience  for  a certain  time  of 
absoluta  sohtude,  debarred  from  all  means  of  em- 
ployment, the  most  arrant  idler  that  ever  lived 
would  be  apt  to  fly  to  almost  any  employment 
as  a relief.  But  tne  question  hete  is,  not  be- 
tween  a recluse  without  the  means  either  of  work 
or  play,  and  two  idlers  possessing  the  means  of 
play  without  the  motives  to  work,  but  between 
one  person  in  solitude,  and  two  others  in  society, 
neitner  the  one  ñor  the  two  having  the  means  of 
play,  but,  with  regard  to  work,  all  naving  as  well 
the  motives  as  the  means. 

What  more  proverbial  than  the  briskness  of 
the  cobbler’s  work,  and  the  cheerfulness  of  his 
note  ? But  where  would  be  his  cheerfulness  with- 
out the  amusive  spectacle  of  the  sort  of  society 
afForded  him  by  the  flux  and  reflux  of  the  pass- 
ing  throng  ? 
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medy  is  at  hand : — consign  him  to  solitude 
tiU  tamed  ; take  from  him  the  blessing,  tiÜ 
he  has  learned  to  know  its  valué ; punísh  hiño 
in  the  fitculty  he  has  abused. 

A fund  of  society  will  thus  be  laid  up  fbr 
them  against  the  happy  period  Which  is  to 
restore  them  to  the  world.  A difficulty  will 
thus  be  obviated  which  has  been  remarked 
as  one  of  the  most  unfortunate  concomitants 
of  this  mode  of  punishment,  and  as  having 
hut  too  powerful  a tendency  to  replunge 
them  into  the  same  abandoned  courses  of  life 
which  brought  them  to  it  before.  Quitting 
the  school  of  adversity,  they  will  be  to  each 
other  as  oíd  school -fellows,  who  haíl  been 
through  the  school  together,  always  in  the 
same  class. 

Let  US  keep  clear  of  mistakes  on  all  sides. 
There  are  four  distinctions  we  should  be  care- 
ful  to  observe  in  regará  to  solitude : — One  is, 
between  the  utility  of  it  in  the  character  of 
a temporary  instrument  applicable  to  a tem- 
porary  parpóse,  and  the  necessity  of  it,  in 
the  character  of  a permanent  ingredient  in 
the  System  of  discipline.  Another  is,  be- 
tween the  peculiar  elfects  of  solitude,  and 
• the  advantages  which  are  equally  obtainable 
by  means  of  sequestered  society,  in  small  as- 
sorted  companies.  A third  is,  between  the 
eífects  of  such  associations,  under  the  com- 
mon  plan  and  under  the  all-preservative  in- 
fluence  of  the  inspection  principie. 

A fourth  is,  between  the  duration  the  so- 
litary  discipline  is  capable  of  requiring  in  a 
penitentiary  - house,  and  that  which  it  may 
possibly  be  of  use  to  give  to  it  in  a house  of 
correction.  It  may  be  longer  in  the  latter.* 
Why  ? Because,  in  a penitentiary-house,  all 
it  can  be  wanted  for  is  to  produce  immediate 
submission : for  as  to  reformation  and  change 
of  character,  years  are  remaining  for  that  task : 
the  offender  is  not  returned  from  thence  into 
unlimited  society.  In  a house  of  correction, 
the  term  being  so  much  shorter,  the  remedy 
must  be  so  much  the  more  powerful.  If  the 
reformation  of  the  offender  is  not  completed 
in  his  solitary  cell,  there  is  no  other  place  for 
it  to  be  continued  in ; for  from  thence  he  is 
returned  to  society  at  large.f 


• Thougb  even  there  not  a long  one.  Hear 
Mr.  Howard,  in  a note  before  refened  to : — “ In 
all  manufacturing  towns,”  says  he,  p.  192,  “ it 
would  be  proper  to  have  solitary  cells  for  the  con- 
finement  of  tkulty  apprentices  and  servants  for 
a few  days,  where  they  should  be  constrained  to 
Work,  and  have  no  visitors,  unless  clergymen : 
for  a short  term  would  probably  do  more  to  effect 
a reformation,  than  three  or  four  months’  confine, 
ment ; as  it  is  generally  found  that  in  the  first 
two  or  three  days  prisoners  seem  to  have  their 
mindsmost  affected  and  penitent.” 

1 speak  with  a view  to  the  common  plans. 
In  a panopticon  house  of  correction,  beginning, 
where  necessary,  with  a very  short  course  of  so- 
litude, I would  allot  the  rest  of  the  term  to  a 
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One  thing  is  good  for  physic,  another  thfng 
for  food?  Would  you  keep  a man  upon  bark 
or  antimony  ? 

Rejecting,  then,  the  idea  of  absolute  soli- 
tude,  I lay  two  of  the  cells  proposed  in  the  ' 
original  draught  into  one.  Two,  accordingly, 
is  the  number  I consider  as  forming  the  or- 
dinary  complement  of  the  double  cell  thus 
formed  : three,  if  three  are  anywhere  to  be 
admitted,  I style  a super- complement ; four, 
a double  complement, 

The  degree  of  extensibility  thus  given  to 
the  establishment  seems  a very  considerable 
advantage : the  number  is  not  rigorously  con- 
fined  to  the  measure  originally  allotted  to 
it : provisión  is  made  for  the  fluctuation  and 
uncértainty  naturally  incident  to  the  number 
of  inhabitants  in  such  a house.  Though  two 
should  be  deemed  the  properest  complement 
for  a general  one,  even  so  considerable  an  one 
as  four,  especially  if  not  universal,  does  not 
seem  to  threaten  any  formidable  inconve- 
nience.  As  to  safe  custody  and  good  order, 
four  is  not  such  a number  as  can  well  be 
deemed  unmanageable : if  it  were,  how  would 
so  many  more  be  managed  all  day  long  in  the 
work-shops,  and  that  without  the  benefit  of 
invisible  inspection,  as  on  the  common  plans? 
As  to  room,  four  would  have  much  more  in 
one  of  these  double  cells,  than  two  would  have 
in  a single  cell  formed  by  the  división  of  such 
a double  cell  into  equal  parís.  A partition, 
in  certain  cases,  exeludes  from  use  a much 
greater  space  than  that  which  it  covers-t 

Under  this  arrangenient,  solitude,  in  its 
character  of  a temporary  instrument,  is  by  no 
means  laid  aside.  On  the  contrary,  it  is  made 
applicable  to  a greater,  indeed  to  an  almost 
unlimited  extent,  and,  what  is  more,  without 
any  additional  expense.  Two,  I cali,  as  be- 
fore, the  ordinary  complement  for  these  deu- 
ble  cells.  Conceive  the  whole  number  of  the 
cells  provided  with  their  ordinary  comple- 
ment: to  consign  a delinquent  to  solitude, 
there  needs  no  more  than  to  deprive  him  of 
his  companion,  and  by  transferring  the  coin- 
panion  to  another  cell,  give  that  one  other 
cell  a super-complement.  In  this  way,  by  only 
giving  to  half  the  number  of  cells  a super- 
complement,  half  the  number  of  prisoners 
might  be  consigned  to  solitude  at  once : a 
multitude  of  solitaries  beyond  comparisoii 
greater  than  what  is  provided  for  in  any  pri- 
son  in  which  solitude  is  not  meant  to  be  the 


State  of  mitigated  seclusion.  But  in  many  cases, 
where  a long  term  is  prescribed  without  distinc- 
tion  or  thought  about  the  discipline  that  will  be 
pursued,  the  short  course  of  solitude  would  be 
sufficient  of  itself. 

± Thus,  in  a room  of  twelve  fect  wide,  you 
might  join  lengthways  three  tables  of  four  feet 
in  length  each  : divide  the  room  into  two  equal 
rooms  by  a partition,  you  can  place  but  two  such 
tables  in  the  same  direclion,  though  the  partition 
be  but  a lath. 


CELLS,  DOUBLE  INSTEAD  OE  SINGLE. 
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roiistant  State  of  the  whole.  Even  supposing 
the  cells  universally  provided  \vith  a super- 
compleinent,  gi  ve  t wo-thirds  of  them  a double 
complement,  and  you  may  still  consign  to 
• solitude  one-third  of  tlieir  inhabitants  at  the 
same  time:  and  so,  in  case  of  an  universal 
double  complement,  one  quarter,  upon  no 
worse  terms  than  the  putting  five  persons 
into  a space,  which,  in  the  ordinary  way  of 
providing  for  the  inferior  classes,  is  often 
made  to  hold  a greater  number  without  any 
very  decided  inconvenience. 

In  estimating  the  effects  of  putting  two» 
or  three  or  four  prisoners  together  (all  under 
inspection,  it  must  be  remembered,  all  the 
while)  the  advantage  of  grouping  them  at 
the  discretion  of  the  inspector  must  not  be 
overlooked.  Very  inattentive  indeed  must  he 
llave  been  to  this  capital  part  of  bis  busiiiess, 
if  in  a very  short  time  the  character  of  every 
individual  among  them  be  not  known  to  him 
as  much  as  is  material  to  bis  purpose.  He 
will,  of  course,  sort  them  in  such  a inanner 
as  that  they  may  be  checks  upon  one  another, 
not  assistants,  wdth  regard  to  any  forbidden 
enterprise. 

Let  US  not  be  imposed  upon  by  sounds : 
let  not  the  frightful  ñame  of  felón  bereave 
US  of  the  faculty  of  discrimination,  Even 
antecedently  to  the  time  within  which  the 
reformatory  powers  of  the  institution  can  be 
expected  to  have  had  their  effect,  there  will 
be  perhaps  no  very  considerable  part  of  the 
whole  number,  whose  characters  need  inspire 
much  more  apprehension  than  would  be  jus- 
tified  by  an  equal  number  of  men  taken  at 
large.  It  is  a too  common,  though  natural 
error  to  affix  to  this  odious  ñame,  whatsoever 
difference  of  character  may  accompany  it, 
one  indistinguisbing  idea  of  profligacy  and 
violence.  But  the  number  of  the  persons 
guilty  of  crimes  of  violence,  such  as  robbery, 
tbe  only  sorts  of  crimes  which  in  such  an 
establishment  can  be  productive  of  any  seri- 
ous  mischief,  bear,  comparatively  speaking, 
but  a small  proportion  to  the  whole.  Those 
whose  offences  consist  in  acts  of  timid  ini- 
quity,  such  as  thieves  and  sharpers,  even 
though  trained  to  the  practice  as  to  a profes- 
sion,  are  formidable,  not  to  the  peace  of  the 
establishment,  but  only  in  the  capacity  of 
instructora  to  the  rest ; while  the  qualities 
of  perhaps  the  major  part,  whose  criminality 
is  confined  to  the  having  yielded  for  once  to 
the  momentary  impulse  of  some  transient 
temptation,  are  such  as  aíford  little  or  no 
danger  in  any  shape,  more  than  would  be 
afforded  by  any  equal  number  of  persons  in 
the  same  state  of  poverty  and  coerción  taken 
at  large.  They  are  like  those  on  whom  the 
tower  of  Siloam  fell — distinguished  from 
many  of  their  neighhours  more  by  suffering 
than  by  guilt.  Drunkenness,  it  is  to  be  re- 
aaembered,  the  most  inexhaustible  and  raost 


contagious  source  of  all  corruptions,  is  here 
altogether  out  of  the  question.  Intoxication 
cannot  be  taught,  where  there  is  nothing  (for 
this  I take  for  granted)  where  with  a man  can 
be  intoxicated.* 


SECTION  VI. 

DEAD-PART. 

It  will  be  necessary,  on  a variety  of  accounts, 
to  reserve  some  part  of  the  circuit  of  the 
building  for  other  purposes  than  that  of  being 
disposed  of  into  cells.  A chapel,  a part  of 
the  establishment  for  which  a place  must  be 
found  somewhere,  oceupies  upon  the  present 
plan  a considerable  portion  of  the  inspection- 
tower.  Even  the  whole  of  that  circle,  were 
there  to  be  no  chapel,  would  not  suffice  for 
the  lodgment  of  all  the  persons  for  whom 
lodgment  would  be  necessary.  There  must 
be  a chaplain,  a surgeon,  and  a matron ; es- 
pecially,  if  besides  male,  there  should  be  fe- 
male  prisoners,  which  in  a building  of  this 
kind  there  may  be,  as  we  shall  see,  without 
inconvenience.t  Should  the  establishment 
not  be  of  sufficient  inagnitude  to  cali  upon 
the  chaplain  and  the  surgeon  for  the  whole 
of  their  time,  and  to  give  a complete  lodg- 
ment to  those  officers  and  their  famiÜes,  some 
sort  of  sepárate  apartment  they  must  still 
have,  the  surgeon  at  least,  to  oceupy  while 
they  are  there. 

To  such  an  establishment,  not  only  a go- 
vernor,  but  a sub-governor,  will  probably  be 
requisito : and  for  the  sake  of  giving  an  in- 
specting  eye  to  the  approach  without,  as  well 
as  for  other  purposes,  it  will  be  necessary,  as 
we  shall  see,  that  the  former,  and  convenient 
that  the  latter  at  least,  should  have  an  apart- 
ment fronting  and  looking  out  that  way.  And 
for  the  lodgment  of  the  governor,  at  least, 
there  will  be  required  a space  sufficient  for  a 
style  of  living,  equal  or  approaching  to  that 
of  a gentleman.  J 

• In  showing  that  absoluta  solitude  is  not  an 
essential  part,  ñor  indeed  any  parí  of  the  peni- 
tentiary  system,  I had  forgot  the  original  Peni- 
tentiary  Act,  19  Geo.  III.  c.  74;  under  which 
act,  solitude  extends  neither  to  “ labour,”  ñor 
“ devotion,”  ñor  “ meáis,”  ñor  “ airing.”  See 
Section  33. 

+ See  the  Section  on  the  separation  of  the  sexes. 

i To  a person  of  this  description,  or  not  much 
beJow  it,  must  the  provisión  made  in  point  of 
room  be  suited,  upon  whatever  plan  the  governor 
is  to  find  an  inducement  to  tatce  upon  him  the 
office.  Upon  the  plan  of  paynient  by  salary,  a 
man  who  in  point  of  education  and  responsibuity 
had  not  some  prétensions  to  be  considerad  as 
upon  that  footing,  would  hardlybe  entrusted  with 
a concern  of  such  magnitude  and  importance. 
Upon  the  contract  plan  recommended  in  the 
letters  (See  Letter  9th,)  a man  who  was  not  of 
sufficient  respónsibility  and  account  to  require 
provisión  to  be  made  for  him  in  the  way  of  lodg- 
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There  must  tierefore  be  some  part  of  the 
building,  over  and  above  the  central,  provided 
for  the  lodgment  of  these  severa!  sorts  of 
curators,  and  consequently  not  like  the  rest, 
disposed  of  in  the  forra  of  cells.  The  part 
of  the  Circuit  thus  sacrificed  and  blocked  up, 
as  we  shall  see,  by  a projecting  front,  is  what 
I cali  the  dead-part* 

To  take  from  the  cells  the  whole  of  the 
space  thus  meant,tobe  employed,  would  ab- 
sorb  a greater  part  of  the  circuit  than  would 
be  necessary,  and  thus  make  an  uneconomical 
diminution  in  the  number  of  prisoners  capa- 
ble  of  being  provided  for.  To  obvíate  this 
inconvenience,  in  a building  of  120  feet  dia- 
meter,  which,  were  the  whole  of  it  disposed 
into  cells,  would,  by  having  24  double  cells 
in  a story,  and  six  such  stories,  contain  288 
prisoners,  I take,  for  supposition’s  sake,  for 
the  dead  part,  a space  no  more  than  equal  to 
five  such  cells. 

To  obtain  what  further  room  may  be  requi- 
site,  and  that  without  any  further  prejudice 
to  the  number  of  the  cells,  I add  a quadran- 
gular  front,  projecting,  say  for  instance  20 
feet,  reckoning  from  a tangent  to  the  circle. 
This,  with  the  help  of  the  space  included  by 
a perpendicular  drawn  from  such  tangent  to 
the  last  of  the  cells  thus  sacrificed  on  each 
side,  would  form  a considerable  projection, 
extending  in  front  about  73  feet.f  By  this 
means,  the  officers  in  question  might  all  of 
them  possess  some  sort  of  communication 
with  the  exterior  approach,  while  the  back 
part  of  the  space  thus  appropriated  would 
give  them  communication  with  and  inspection 
into  the  part  allotted  to  the  prisoners,  and, 
to  such  of  them  as  required  to  be  stationed 
in  the  heart  of  the  building,  access  to  their 
common  lodgment  in  that  place. 

ment  unon  a similar  footing,  would  hardly  be 
accepteo  of.  In  the  former  case,  the  governor 
would  require  a master  manu  facturar,  or  task- 
master,  under  him,  to  ease  him  of  the  most 
irksome  and  laborious  part  of  the  details,  and 
occasionally  of  the  whole,  in  case  of  sickness  or 
necessary  absence.  And  in  the  latter  case,  were 
a master  manufacturar  to  be  the  contractor,  while 
bis  own  attention  was  principaUy  employed  in 
tuming  the  establishment  to  account  in  the  way 
of  profit,  he  would  find  it  necessary  to  have  under 
him  a man  of  trust,  in  the  character  of  keeper, 
for  the  purpose  of  superintending  the  govern- 
ment  of  the  prison,  and  paying  a more  particu- 
lar attention  than  the  occupations  of  the  princi- 
pal could  admitof  his  paying  to  the  great  objects 
of  safe  custody  and  good  order. 

• A wall,  in  contradistinction  to  erections  with 
Windows  in  them,  is  commonly  called  a dead  wall. 

+ This  part  could  not  be  delineated  in  the 
draught  Píate  II.,  ñor,  consequently.  the  dead- 
part  distinguished  from  the  rest  The  disposi- 
tion  of  these  two  parts  must  be  governed  in  a 
considerable  degree  by  local  circuinstances,_and 
in  its  details  is  not  essential  to  the  composition 
of  the  building. . The  outfrne  of  it  is,  however, 
represented  in  Píate  III. 


The  front,  thus  formed,  would  not  however 
require  to  be  carried  up  to  the  utmost  height 
of  a building  so  lofty  as  the  circular  part,  viz. 
upon  the  present  plan  about  68  feet,  roof  in- 
cluded. J*risoners,  as  their  occasion  to  ascend 
and  descend  recurs,  as  we  shall  see,  at  very 
few  and  stated  periods,  may  be  lodged  at  al- 
most  any  height,  ndthout  sensible  inconveni- 
ence but  this  is  not  equally  the  case  with 
members  of  families  in  a State  of  liberty. 
The  ceilings,  though  higher  than  those  of  the 
cells  (which  are  8 feet  in  the  clear,)  would 
not  require  to  be  so  lofty  as  the  distance  from 
floor  to  floor  in  the  inspection  part ; a number 
of  stories,  though  not  so  great  as  six,  yet 
greater  than  three,  might  therefore  be  thus 
allotted.  To  dispose  of  the  surplus  to  ad- 
vantage,  I omit  a height  at  top,  equal  to  and 
level  with  that  of  the  uppermost  story  of 
cells.  The  corresponding  part  of  the  circuit 
of  cells,  comprehending  a space  equal  to  that 
of  five  of  these  double  cells,  is  thus  restored 
to  the  light,  and  free  to  be  converted  into 
cells.  II  This  part,  or  any  of  the  cells  com- 
posing  it,  may  answer  upon  occasion  the  pur- 
pose of  an  infirmary. 

It  possesses  in  this  view  a peculiar  advan- 
tage:  The  front  may  have  a flat  roof,  which, 
being  raised  to  the  level  of  the  floor,  or  the 
bottom  of  the  Windows  of  this  infirmary  part, 

í This  would  be,  exclusive  of  the  roof,  54 
feet,  being  the  aggregate  height  of  the  six  cells; 
the  floor  of  the  lowest  story  of  cells  being  sup- 
posed  level  with  the  ground ; that  is,  even  with 
the  ground-floor  of  the  projecting  front  upon  the 
same  leveL  But  it  will  probably  be  found  con- 
venient,  as  we  shall  see,  to  raise  the  ground-floor 
of  the  front  to  a level  with  that  of  the  lowermost 
story  of  the  inspection  part,  the  floor  of  which 
must  be  4^  above  that  of  the  lowermost  story  of 
cells ; and  to  put  under  the  cells  a sunk  floor, 
running  all  around,  which  may  be  about  7^  feet 
lower  tnan  thát  of  the  cells,  and  consequently 
about  12  lower  than  that  of  the  lowermost  story 
of  the  inspection  part  In  that  case,  if  the  ground 
is  at  the  same  height  before  the  front  as  aU  round 
the  cells,  there  must  be  steps  from  it  to  the  height 
of  4^  feet  (say  9 steps  6 inches  each)  to  reach  the 
ground-floor : which  will  reduce  to  491  feet  the 
height  from  the  ground-floor  to  the  ceiling  of  the 
highest  story  of  cells  ; and  to  431  that  from  the 
same  ground-floor  to  the  Windows  of  the  same 
story  of  cells  ; at  which  level  the  projection  must 
terminate,  in  order  to  afford  by  its  roof  a terrace 
for  the  Infirmary,  in  manner  here  proposed. 

This  want  of  coincidence'between  the  floois 
of  the  internal  part  and  those  of  the  external,  in 
other  words,  between  the  inspection  part  and  the 
cellular  (a  circumstance  necessary  to  give  each 
floor  of  the  former  the  command  of  two  floors  of 
the  latter,)  introduces  a degree  of  intricacy  which 
aflécts  every  conception  that  can  be  formed,  awl 
every  account  that  can  be  given,  of  almost  any 

part  of  this  unexampled  structure. 

II  It  may  possibly,  however,  be  found  eligible 
to  sacrifice  one  of  these  cells,  viz.  the  centre  one, 
to  let  in  light  by  a sky-light  for  the  staircase  for 
chapel  visitors.  See  Sect.  12,  Communication*  — 
St^rcaset. 
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and  covered  with  lead  or  copper,  will  form  a 
terr:i<’e,  on  wbich  convalescents,  though  in- 
cnpiible  of  tlie  fatigue  of  descending  and  re- 
asccnding,  may  takc  the  air.  A space  of  73 
fcct  in  front,  and  in  width  where  narrowest, 
(viz.  at  its  junction  with  the  circle,)  20  feet, 
and  where  widest  (viz.  at  the  furthest  part 
froin  the  circle,)  ncar  32  feet,  would  afford 
very  convenient  rooni  for  this  purpose ; and 
the  separation  between  tlie  males  and  females 
might  hcre  likewise,  if  thought  necessary,  be 
kept  up  by  a partition  wall  cutting  tlie  ter- 
rucc  in  tlie  iniddlc. 

A more  convenient  infinnary  could  scarce 
be  wished  for.  The  only  expense  attending 
it,  is  the  dilference  between  that  of  a flat  and 
that  of  an  ordinary  roof  for  the  quadrangiilar 
projection  over  vvhich  it  looks;  and  even  this 
difference  is  not  an  essential  one.  On  the 
ordinary  plans,  wbile  tbere  are  no  sick,  the 
infirmar}'  is  vacant  and  useless.  Sucb  need 
not  be  the  case  here.  Guarded  and  watched 
in  the  same  manner,  the  infirmary  cells  are 
as  fit  for  the  reception  of  prisoners  in  health 
as  any  other  cells.  When  the  establishment 
is  in  this  State  of  repletion,  suppose  an  in- 
firmary cell  wanted  for  a sick  person,  it  is 
but  (bsmissing  its  former  inhabitant,  or  inba- 
bitants,  to  an  ordinary  cell  or  cells,  upon  the 
principie  already  mentioned. 

The  part  thus  denominated  the  dead-part, 
vvonld  be  very  fin-  from  lost.  It  would  afford 
room  for  many  necessary  arricies  in  the  com- 
position  of  the  building.  Out  of  it  ought  to 
be  taken: — 

1.  Staircases  for  the  prisoners  and  inspec- 
tors;  for  wbich,  see  the  head  of  Communi- 
cations. 

2.  Eutrance  and  staircases  for  the  chapel 
visitors ; for  which,  also  see  the  head  of  Com- 
munications. 

3.  Passage  and  staircase  to  the  inspector’s 
lodge ; for  which,  see  the  same  title. 

4.  Vestry  for  the  ehaplain. 

5.  Organ  and  organ-loft. 

6.  Clock-hoiise  and  belfry. 


SECTION  VIL 

CHAPEL. 

Chapel  Introduced* 

The  necessity  of  a chapel  to  a penitentiary- 
house,  is  a point  rather  to  be  assumed  than 
argued.  Under  an  established  church  of  any 


The  chapel,  not  being  a characteristic  part 
of  the  design,  will  be  sufficiently  understood 
from  the  draught,  without  any  particular  expla- 
nation.  For  the  whole  detail  of  this  part,  I am 
iiid^ted  to  my  professional  adviser,  bfr.  Revely, 
of  Great  Titchfield  Street,  Marybone,  whosé 
bcautiful  and  correct  drawmgs  of  views  in  the 
^evant  nave  been  so  much  admired  by  the  dilet- 
tanti  in  Urecian  and  Egyptian  antiquities. 


persuasión,  a system  of  penitence  without 
the  means  of  regular  devotion,  would  be  s 
downright  solecism.  If  religious  instruction 
and  exercise  be  not  necessary  to  the  worst, 
and  generally  the  most  ignorant  of  sinners, 
to  whom  else  can  they  be  other  than  super- 
fluous? 

This  instruction,  where  then  shall  they  be 
placed  to  receive  it?  Nowhere  better  than 
where  they  are.  There  they  are  in  a State 
of  continued  safe  custody;  and  there  they 
are  without  any  additional  expense.  It  re- 
mains  only  to  place  the  ehaplain ; and  where 
the  ehaplain  is,  there  is  the  chapel.  A speaker 
cannot  be  distinctly  heard  more  than  a very 
few  feet  behind  the  spot  he  speaks  from.f 
The  congregation  being  placed  in  a circle,  the 
situation,  therefore,  of  the  ehaplain  should 
be,  not  in  the  centre  of  that  circle,  but  as 
near  as  may  be  to  that  part  which  is  behind 
him,  and,  consequently,  at  the  greatest  dis- 
tance  from  that  part  of  it  to  which  he  turns 
his  face. 

But  between  the  centre  of  the  inspection- 
tower  all  round,  and  the  intermediate  well, 
there  must  be,  at  any  rate,  whatever  use  it 
may  be  put  to,  a very  considerable  space. 
What,  then,  shall  be  done  with  it  ? It  cannot 
be  employed  as  a warehouse  consistently  with 
the  sanctity  of  its  destination ; ñor  even  in- 
dependently  of  that  consideration,  since,  if 
thus  filled  up,  it  would  intercept  both  sight 
and  voice.  Even  if  divine  Service  were  out 
of  the  question,  it  is  only  towards  the  centre 
that  this  part  could  be  employed  for  stowage, 
without  obstructing  iuspection  as  much  as  in 
the  other  case  it  would  devotion;  ñor  can  it, 
even  in  that  part,  be  so  employed,  without 
narrowing  in  proportion  the  inspector’s  range, 
and  protruding  his  walk  to  a longer  and  longer 
Circuit.  What,  then,  shall  we  do  with  this 
vacuity  ? Fill  it  vvith  company,  if  company 
can  be  induced  to  come.  Why  not,  as  weli 
as  to  the  Asylum,  the  Magdalen,  and  the 
Lock  Hospital,  in  London  ? The  scene  would 
be  more  picturesque;  the  occasion  not  less 
interesting  and  affecting.  The  prospect  of 
contributions  that  might  be  collected  here 
as  there,  will  bind  the  manager  to  the  obser- 
van ce  of  every  rule  that  can  contribute  to 
keep  the  establishment  in  a state  of  exemplary 
neatness  and  cleanliness,  wbile  the  profit  of 
them  mil  pay  him  for  the  expense  and  trou- 
ble.  Building,  furniture,  apparel,  persons, 
every  thing,  must  be  kept  as  nice  as  a Dutch 
house.  The  smallest  degree  of  ill  scent  would 
be  fatal  to  this  pait  of  his  enterprise.  To 
give  it  success,  prejudices  indeed  would  be 
to  be  surmounted;  but  by  experience — con- 
tinued and  uninterrupted  experience even 

prejudice  may  be  overeóme. 


i"  I found  this  byexperiments  made  on  purpose 
in  churches.  See  also  Saunders  on  Theatres, 


CHAPEL. 
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The  affluence  of  visitors,  while  it  secured 
deanliness,  and  its  concómitants  healthiness 
and  good  order,  would  keep  up  a system  of 
gratuitous  inspectiori,  capable  of  itself  of 
awng  the  keeper  into  good  conduct,  even 
if  he  were  not  paid  for  it : and  the  opposite 
impulses  of  hope  and  fear  would  thus  con- 
tribute to  ensure  perfection  to  the  manage- 
ment,  and  keep  the  conouit  of  tne  manager 
wound  up  to  the  highest  pitch  of  duty.  Add 
to  this  the  benefit  óf  the  example,  and  of 
the  comments  that  would  be  made  on  it  by 
learned  and  religious  lips : these  seeds  of 
virtue,  instead  of  being  buried  in  obscurity, 
ás  in  other  improved  prisons,  would  thus  be 
disseminated  far  and  wide. 

Whatever  profit,  if  any,  the  contractor 
could  make  out  of  this  part  of  the  plan,  why 
grudge  it  him?  why  to  his  establishment, 
more  thnn  to  any  of  those  just  mentioned  ? 
Not  a penny  of  it  but  would  be  a bounty 
upon  good  management,  and  a security  against 
abuse. 

If  the  furniture  and  decoration  of  the  cha- 
pel  would  require  some  expense,  though  very 
little  decoration  would  be  requisite,  a saving, 
on  the  other  hand,  results  from  the  degree  of 
openness  which  such  a destination  suggested 
and  rendered  necessary.  On  the  original  plan, 
the  whole  circuit  of  the  central  part,  then  ap- 
propriated  solely  to  inspection,  was  to  have 
been  filled  with  glass  : on  the  present  plan, 
which  lays  this  part  open  in  diíFerent  places, 
to  the  ainount  of  at  least  half  its  height,  that 
expensive  material  is  proportionably  savcd. 

On  the  present  plan,  it  will  be  observed, 
that  three  stories  of  cells  only,  viz.  the  se- 
cond,  third,  and  fifth  from  the  top,  enjoy  an 
uninterrupted  view  óf  the  minister.*  That 
the  inhabitants  of  the  other  stories  of  cells 
may  have  participation  of  the  same  benefit, 
it  wll  be  necessary  they  should  be  intro- 
duced,  for  the  occasion,  into  or  in  front  of 
such  of  the  cells  as  are  in  a situation  to  en- 
joy it.  This  might  be  effected,  and  that  with 
the  greatest  case,  were  the  whole  establish- 
ment to  receive  even  a double  complement, 

The  two  parties,  composed  of  the  fixed 
inhabitants  of  each  cell  on  the  one  hand,  and 
the  strangers  imported  from  a distant  cell  on 
the  other,  might  be  stationed  either  in  one 
continued  row  in  the  front  of  the  cell-gal- 
leries,  or  the  one  party  in  that  fine,  and  the 
other  immediately  within  the  cell  - grating. 
In  neither  case  need  the  law  of  seclusion  be 
suflfered  to  be  infringed  by  converse : both 
parties  are  alike  awed  to  silence  by  an  invi- 
sible eye — invisible  not  only  to  the  prisoners 
in  front,  but  to  the  company  behind : not  only 
the  person  of  each  inspector,  but  his  very 

• In  some  impressions  of  the  draught,  _ the 
minister’s  station,  and,  consequently,  the  views 
and  want  of  views  that  result  from  it,  are  not  re- 
presented : but  they  wUl  readily  be  conceived. 


station,  being  perfectly  concealeí^poftfeltory 
station  in  the  chapel.j  ' - 


^ OT-  lA 

f'jf-  nt 


t AH  this  may  be  very  well,  said  an  intelligent 
friend,  in  the  wayof  but  how  stands 


» - ^ J Iivrvr  oicillAia 

it  upon  the  footing  of  reformation  ? Might  it 
not  llave  ultimately  a corruptive  eftect  upon  the 
persons  thus  exhibited, — shaming  them,  Weed, 
and  distressing  them  at  first,  but  by  degrees 
hardening  them,  and  at  length  rendering  them 
insensible  ? Would  it  not,  in  short,  to  this  par- 
póse, be  a sort  of  perpetual  piUory  ? 

To  this  I answer  — 


1.  That,  of  the  two,  example  and  reformation, 
example  is  the  greatest  object ; and  that  in  the 
proportion  of  the  number  of  tne  yel  innocent  to 
that  of  the  convicted  guil^. 

2.  That  the  ofiences  for  which  persons  are 
subjected  to  this  punishment  are  deemed  of  a 
deeper  dye,  and  as  such  to  require  a punishment 
more  severe  than  that  even  of  those  who  are  con- 
signed  to  the  pillory. 

3.  That  at  their  triáis  there  is  not  one  of  them 
but  must  have  been  exhibited  in  a manner 
equally  pubfic,  and  in  circumstances  reflecting 
a much  greater  measure  of  humiliation  and 
shame : with  this  difference  too,  that  on  that  oc- 
casion each  person  is  exhibited  singly,  and  the 
eyes  of  the  whole  audience  are  fixed  upon  him 
alone ; that  he  is  to  speak  as  well  as  to  hear, 
and  stands  forth  in  eíTect  the  solé  hero  of  the  me- 
lancholy  drama ; whereas,  on  an  exhibition  like 
that  here  proposed,  the  attention  of  the  specta- 
tors,  being  divided  among  so  many,  scarecly  at- 
taches  inríividually  upon  any  one.  Besides  that 
upon  his  trial  a man  is  held  forth  to  view  with 
the  marks  of  guilt  fresh  upon  his  head : whereas 
at  the  remóte  period  in  question  he  does  not  ap- 
pear  till  a progress  more  or  less  considerable  may 
be  presumed  to  have  been  made  in  the  career  of 
penitence,  and  the  idea  of  guilt  has  been  covered 
by  expiation. 

Should  these  answers  be  thought  not  to  have 
disproved  the  mischief,  nothing  can  be  simpler 
than  the  remedy.  A mask  aftbrds  it  at  once. 
Guilt  will  thus  be  pilloried  in  the  abstract,  with- 
out  the  exposure  of  the  guilty.  With  regard  to 
the  sufFerer,  the  sting  of  shame  will  be  shealhed, 
and  with  regard  to  the  spectators,  the  salutary 
impression,  instead  of  being  weakened,  will  be 
heightened,  by  this  imagery.  The  scene  of  de- 
votion  will  be  decorated  by  — why  minee  the 
Word?  — by  a masQuerade  : a masquerade,  in- 
deed,  but  of  what  kind  ? not  a gay  and  dange- 
rous,  but  a serious,  aftecting,  and  instructive 
one.  A Spanish  auto-da-fe  has  slill  more  in  it 
of  the  theatre : — and  what  is  the  objection  there  ? 
That  the  spectacle  is  light  or  ludicrous  ? No  •, 
but  rather  that  it  is  too  serious  and  too  horrible. 

This,  it  is  to  be  noted,  is  the  only  occasion  on 
which  their  eyes  will  have  to  encounter  the  pub- 
fic eye.  At  all  other  times,  be  their  visitors  ever 
so  numerous,  there  will  be  no  consciousness  of 
being  seen,  consequently  no  ground  for  the  in- 
sensibiUty  which  might  be  apprehended  from 
the  habitof  such  consciousness. 

Where  there  is  patience  to  discrimínate,  the 
worst  institutions  may  aíFord  a hint  that  may  be 
of  use.  I would  not  tum  my  back  upon  reason 
and  utifity,  though  I found  them  in  the  Star- 
chamber  or  the  Inquisition.  The  authors  of  the 
latter  institution,  in  particular,  whatever  enormi- 
ties  and  absurdities  may  be  laid  to  their  charge, 
must  at  least  be  allowed  to  have  had  some  know- 
ledge  of  siage  cffcct.  Unjust  as  was  their  penal 
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SECTION  VIII. 

INSPECTION-GALLEKIES  AVD  LODGE. 

In  the  three  storíes  of  the  inspection-tower, 
annular  inspection-galleries,  low  and  narrow, 
surrounding  in  the  lowermost  story  a circu- 
lar inspection  - lodge  ; instead  of  three  sto- 
ries  of  inspection  - lodge,  all  circular,  and 
in  height  filling  up  the  whole  space  all  the 
way  up.* 

Two  desiderata  had  been  aimed  at  in  the 
contrivance  of  the  inspector ’s  stations : 1.  The 
unbounded  faculty  of  seeing  without  being 
secn,  and  that  as  well  while  moving  to  and 
fro,  as  while  sitting  or  standing  still : 2.  The 
capacity  of  receiving  in  the  same  place  visitors 
who  should  be  in  the  same  predicament. 

The  second  of  these  objects  is  not  to  be 
dispensed  with.  If the  governor  or  sub-gover- 
nor  cannot,  for  the  purposes  of  his  business, 
receive  company  while  he  remains  in  this  sta- 
tion,  he  must,  as  often  as  he  receives  them, 
quit  not  only  the  central  part,  but  the  whole 
circle  altogether,  leaving  his  place  in  the  in- 
spection part  to  be  supplied  by  somebody  on 
purpose.  Henee,  on  the  one  hand,  a relaxa- 
tion  of  the  inspective  forcé  : on  the  other,  an 
increase  in  the  expense  of  management. 

Suppose  it  possible,-  as  I conceive  it  will 
be  found,  for  the  inspector ’s  invisibility  to  be 
preserved,  upon  condition  of  giving  up  that 
of  the  visitors,  would  the  former  advantage 
be  sufficient  without  the  latter?  Not  ab- 
solutely : for  confederates,  as  the  discrimi- 

system  in  its  application,  and  barbarous  in  its 
degree,  the  skill  they  displayed  in  making  the 
most  of  it  in  point  of  impression,  their  smemn 
processions,  their  embleraatic  dresses,  their  ter- 
rific  scenery,  deserve  rather  to  be  admired  and 
imitated  than  condemned. 

2\íihil  ex  scená,  says  liord  Bacon,  speaking  of 
procedure  in  the  civil  branch  of  the  law ; Muí. 
tum  ex  scená,  I will  venture  to  say,  speaking 
of  the  penal.  The  disagreement  is  but  verbal ; 
Scena,  in  the  languageof  the  noble  philosopher, 
meins  lying:  in  mine,  scena  is  hwt  scenery,  To 
sa.y,Multuni  ex  scena,  is  to  say,  lose  no  occasion 
of  speaking  to  the  eye.  In  a well-composed  com- 
mittee  of  penal  law,  I know  not  a more  essential 
personage  than  the  manager  of  a theatre. 

• It  is  to  the  ingenuity  of  Mr.  Revely  that  I 
am  indebted  for  this  very  capital  improvement, 
which  I did  not  submit  to  without  reluctince. 
It  oceurred  to  him  in  contriving  the  construction 
of  the  chapel,  in  the  room  of  some  crude  ideas  of 
mv  own,  a detailed  description  of  which  would 
uke  up  more  room  than  it  would  be  worth.  The 
floors  of  the  present  inspector’s  galleries  were  to 
have  been  continued  inwards  as  far  as  what  con- 
stitutes  now  the  area  of  the  chapeL  The  gover- 
nor and  his  subordínales  were  to  have  lived  in 
them  on  week  days,  and  on  Sundays  these  floors 
were  to  have  answered  the  purpose  of  galleries 
to  the  chapel  All  the  way  up  (rom  floor  to 
noor  there  were  to  have  been  Windows,  which 
were  to  have  been  got  rid  of  somehow  or  other 
our'ng  the  time  of  divine  Service. 


nation  could  not  well  be  made,  might  gain 
entrance  in  numbers  at  a time,  and  while  one 
was  occupying  the  attention  of  the  inspector, 
others  might  by  signs  concert  enterprises  of 
mischief  or  escape  with  the  prisoners  in  their 
cells.  Such,  at  least,  might  be  the  apprehen- 
sion  entertained  by  some  people — at  least  upon 
the  face  of  this  single  supposition ; though  to 
one  whose  conception  should  have  embraced 
the  whole  system  of  saféguard  aiid  defence, 
the  danger  would,  I think,  hardly  appear  for- 
midable enough  to  warrant  the  incurring  any 
expense,  or  sacrificing  any  advantage, 

Upon  the  first  crude  conception,  as  stated 
in  the  Letters,  my  hope  had  been,  that  by 
the  help  of  blinds  and  screens,  the  faculty  ot 
invisible  inspection  might  have  been  enjoyed 
in  perfection  by  the  whole  nuraber  of  persons 
occupying  the  central  part,  wherever  they 
were  placed  in  it,  and  whether  in  motion  or 
at  rest.  I am  now  assured,  and  I fear  with 
truth,  that  these  expectations  were  in  some 
respeets  too  sanguine.  I mean,  as  to  what 
concerns  ideal  and  absolute  perfection  : at 
the  same  time  that  for  real  Service,  their  com- 
pletion,  I trust,  will  not  be  found  to  have 
sustained  any  material  abatement. 

Were  I to  persist  in  endeavouring  to  give 
this  property  of  invisibility  with  regard  to  the 
cells,  as  well  to  the  person  of  the  inspector 
as  to  every  part  of  the  large  circle  in  which 
I place  him,  and  to  every  object  in  it,  his 
situation  would  stand  exposed,  I am  assured, 
to  this  dilemma : if  he  has  light  enough  to 
do  any  business,  he  will  be  seen,  whatever  I 
can  do,  from  the  cells  : if  there  is  not  light 
enough  there  for  him  to  be  seen  from  the 
cells,  there  will  not  be  light  enough  to  enable 
him  to  do  his  business. 

The  difficulty  would  not  be  removed,  even 
though  the  chapel  part  in  the  centre  were 
thrown  out,  and  the  inspector’s  apartment 
extended  so  as  to  swallow  up  that  central 
part,  and  oceupy  the  whole  circle.  My  ex- 
pedient  of  diametrical  screens,  or  partitions 
Crossing  each  other  at  right  angles,  would  not 
answer  the  purpose  :f  if  they  extended  all  the 
way  from  the  circumference  to  the  centre, 
leaving  no  vacuity  at  that  part,  they  would 
divide  the  whole  circle  into  sepárate  qua- 
drants  : a man  could  be  in  but  one  of  these 
quadrants  at  a time,  and  while  he  was  in  that 
one  he  could  see  nothing  of  the  cells  corre- 
sponding  to  the  others.  Stationed  exactly  in 
the  centre,  he  would  see  indeed,  but  he  could 
at  the  same  time  be  seen  from,  all  the  cells 
at  once.  No  space  can  ever  be  so  exactly 
closed  as  to  exelude  the  light,  by  any  living 
figure. 

Supposing  the  apertures  1 had  contrived  in 
the  screens  instead  of  doors  capable  of  an- 
swering  the  purpose,  they  would  leave  to  the 


i"  See  Letter  II. 
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lodge  so  provided  but  little  if  any  advantage 
over  an  annular  gallery  at  tbe  extremity  of 
the  (árele,  as  contri ve(í  by  Mr.  Revely.  The 
Circuit  mightbe  performed  nearer  the  centre; 
but  still,  to  carry  on  the  process  of  inspec- 
tion,  a Circuit  must  be  performed.  Ñor  could 
it  be  performed  in  an  exact  circle : tbe  small- 
er  circle  thus  meaiit  to  be  performed  would 
be  broken  in  upon  and  lengthened  in  four 
places  by  zigzags,  which  would  retard  a man’s 
progress  more  than  an  equal  length  of  circle, 
and  might,  upon  the  whole,  consume  a por- 
tion  of  time  little  less  than  wliat  would  be 
requisite  for  performing  the  perambulation  in 
Mr.  Revely’s  inspection-galleries.* 

Add  to  this,  that  the  darkness  thus  spread 
over  the  station  of  the  inspector  would  not 
admit  of  any  cure.  A candle  could  not  be 
made  to  illuminate  any  object  he  had  occa- 
sion  to  see,  without  throwing  out  rays  that 
would  render  him  more  or  less  visible,  and 
bis  situation  and  oceupation  more  or  less  ap- 
parent,  from  the  cells.  If  a screen,  concentric 
to  the  circumference  of  the  room,  were  any- 
where  interposed,  and  light  admitted  within 
side  of  it  by  a sky-light  or  void  space  over 
the  centre  of  the  building,  that  would  in- 
crease the  length  of  the  zigzag  circuit  to  be 
performed  through  the  diametrical  screens 
still  more : if  there  were  no  such  concentric 
screens,  the  thorough  light  would  be  com- 
pletely  let  in,  rendering  the  inspector  and 


■ The  truth  is,  what  one  would  hardly  have 
supposeil,  that  for  performing  this  perambula- 
tion, a walk  of  about  46  feet  and  back  again  in 
a straight  line,  is  pretty  weU  sufficient.  Station 
the  inspector  anywhere  with  his  eye  contiguous 
to  the  outer  circumference  of  uis  ring,  he  can, 
without  quitting  the  spot  he  stands  or  sits  on, 
command  a view  of  seven  cells  on  each  side.  In 
tbe  same  ring,  46  feet  may  be  described  in  walk- 
ing  without  üeviating  from  the  right  line  : and 
46  feet  is  the  length  of  the  chord  subtending  the 
space  oceupied  in  the  circumference  by  5 cells. 
A walk,  then,  in  a line  equal  and  opposite  to  the 
chord  subtending  the  part  of  the  gallery  that 
corresponds  to  the  dead-part,  will  give  an  inspec- 
tor in  bis  gallery  a view  of  the  whole  circuit.  If, 
as  in  case  of  the  admission  of  female  prisoners, 
the  circuit  be  divided  in  any  story  between  a 
male  and  female  inspector,  tne  part  allotted  to 
each  may,  it  is  evident,  be  commanded  without 
any  change  of  place.  The  views  thus  obtained 
are  not,  it  must  be  confessed,  cornplete  ones : 
more  or  less  of  every  cell  but  two  being  all  along 
interceptad  by  the  partition-walls.  But  it  is 
chance  only,  and  not  design,  that  can  withdraw 
a prisoner  in  any  part  of  the  circuit  out  of  the 
inspector’s  view ; never  knowing  in  what  part 
of  the  gallery  the  inspector  is  at  the  time,  no 
one  part  of  any  cell  can  promise  him  any  better 
chance  of  concealment  than  another. 

The  calculation,  it  is  to  be  observed,  is  taken 
from  the  real  design : were  the  measurement  to 
be  performed  upon  the  engraving,  the  result, 
owing  to  the  error  already  raentioned,  would  be 
still  more  favourable. 

VOL.  IV. 


every  other  object  in  the  room  completely 
visible  from  all  the  cells. 

_ Happily,  this  unión  of  incompatible  condi- 
tions,  however  requisite  to  fill  up  the  measure 
of  ideal  perfection,  is  far  from  being  so  with 
regard  to  practical  use.  In  the  narrow  an- 
nular gallery,  as  contri  ved  by  Mr.  Revely,  the 
condition  of  invisibility  may  be  preserved, 
1 am  assured,  in  full  perfection.  By  being 
painted  black  in  the  inside,  that  station  may 
be  rendered,  by  the  help  of  blinds,  as  I had 
proposed,  completely  dark,  its  narrowness 
rendering  it  impermeable  to  the  thorough 
light. 

To  change  his  prospect,  the  inspector  must, 
it  is  true,  be  obliged  to  shift  his  station.  He 
must  therefore  from  time  to  time  putrol  and 
go  his  round  in  the  manner  of  a centinel  or  a 
watchman : and  this  must  forrn  a consider- 
able part  of  his  employment.  It  need  not, 
however,  oceupy  any  thing  near  the  whole. f 
Stationed  at  no  more  than  28  or  29  feet 
from  the  exterior  Windows,  and  cióse  to  the 
space  illuminated  by  the  ampie  sky-light  over 
the  annular  well,  he  would  have  light  enougli 
to  read  or  write  by:  and  these  employments, 
by  the  help  of  a portable  stool  and  desk,  he 
might  carry  on  at  times,  at  any  part  of  the 
circle.  Books  may  be  kept,  entries  made, 
as  well  in  a room  of  an  annular  figure,  as  in 
a round  or  square  one. 

Ñor  will  the  time  employed  in  perambula- 
tion be  thrown  away,  or  expended  upon  the 
single  purpose  of  keeping  order  among  the 
prisoners.  Had  he,  instead  of  this  ring,  had 
the  whole  circle  to  range  in,  he  would  have 
had  frequent  occasion  thus  to  travel  in  the 
circumference,  were  it  only  to  give  occasional 
orders  and  instructions  to  the  prisoners  as 
they  sit  at  work  in  their  cells,  as  well  as 
to  let  them  in  and  out,  in  manner  already 
mentioned.  X 

-|-  The  greatest  distance  from  one  part  of  his 
range  to  the  other  would  be  93  feet,  being  half 
the  length  of  the  circumference  of  the  circle  at 
that  part. 

See  Sect.  3,  Annular  Well,  and  Part  II. 
Sect.  Airing. 

Your  occasional  vigilance  tcill  not  do,  says  an 
objector  : Your  prisoner  will  makc  experimenis 
upon  it,  discover  w/ien  Argics  nods,  and  make 
his  advantage  of  the  discovery,  . He  u-ill  huzard 
a venial  transgression  at  a venture;  that  un- 
noticed,  he  will  go  on  io  more  material  ones, 
Will  he-?  I will  soon  put  an  end  to  his  experi- 
menta ; or  rather,  to  be  beforehand  with  him,  I 
will  take  care  he  shall.not  think  of  making  any. 
I will  single  out  one  of  the  most  untoward  oí  the 
prisoners.  I will  keep  an  uninterinitted  watch 
upon  him.  I will  watch  until  I observe  a trans- 
gression. I will  minute  it  down.  I will  watt 
for  another : I will  note  that  down  too.  I will 
lie  by  for  a whole  day ; he  shall  do  as  he  picases 
that  day,  so  long  as  he  does  not  venture  at  soine- 
thing  too  serious  to  be  endiired.  The  next  day 
I produce  the  list  to  him.  —You  thought  your- 
$elf  undiscovered : yon  ubnscd  my  indulgencct 
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One  e.xpedient  there  reinains,  by  which,  if 
it  be  «’orth  while,  the  invisibility  of  the  in- 
spector inay  be  preserved  to  liim,  without 
the  obligation  of  ever  stirring  froin  bis  seat. 
This,  bowever,  is  siibject  to  two  restrictions  : 
one  is,  that  whcnever  he  quits  a particular 
spot  in  the  room,  to  pass  to  any  other  part  of 
the  same  room,  he  must  become  visible:  the 
other  is,  that  liis  invisibility  is  iiot  shared  by 
any  other  person  in  the  room.  The  expedient 
is  to  place  the  inspector  in  a kind  of  lan- 
tern,  shapcd  somewhat  like  two  shovt-necked 
funnels  joined  together  at  their  necks. 

Placed  as  before  on  a floor  situated  nud- 
way  between  the  floor  and  the  ceiling  of  the 
lowermost  of  the  two  stories  he  commands, 
his  light  comes  to  him  from  a spot  elevated 
above  the  eye  of  a person  standing  in  the 
uppermost  of  those  stories;  consequently, 
in  all  cases  above  the  eye  of  any  person 
dwelling  in  that  iipper  story.  Level  with 
his  eye,  whether  sitting  or  standing,  the  lan- 
tern  narrows  to  such  a degree  as  to  enable 
him  to  carry  his  eye  cióse  to  the  circum- 
ference  all  round,  without  changing  the  spot 
he  sits  or  stands  or., 

To  give  him  his  view,  the  lantern  is  pierced 
at  both  elevations  with  small  holes,  corre- 
sponding,  as  upon  trial  shall  be  found  most 
convenient,  each  of  them  to  one  or  two  or 
some  greater  nuniber  of  the  cells.  These 
holes  are  no  larger  than  the  aperture  of  a 
coinmon  spying-glass,  and,  like  that,  closed 
by  a piece  of  gliiss,  which  if  necessary  might 
be  colüured,  or  smoked,  or  darkened  by  a 
blind.  Grant  that  after  adl  they  will  not  per- 
fectly  exelude  the  thorough  light,  ñor  prevent 
his  figure  froin  being  to  a certain  degree  vi- 
sible from  the  cells : still,  however,  the  part 
of  his  figure  thus  betrayed  will  be  so  small, 
that  to  the  purpose  of  discovering  to  a pri- 
soner  in  his  cell  whether  the  eye  of  the  in- 
spector is  at  that  moinent  directed  tovvards 
him  or  not,  it  will  be  the  same  thing  as  if 
he  were  invisible.  That  by  diminishing  the 
apertures  to  a certain  degree,  the  effect  might 
be  compassed,  is  indubitable ; for  the  lantern 
might  be  of  the  thinness  of  paper : in  short, 
it  might  in  that  part  be  of  paper,  and  then  a 
pin-hole  would  be  sufficient  to  give  him  a 
yiew,  Any  opaque  object,  to  let  down  by  a 
line  and  pulley  on  his  going  out,  would  pre- 
vent his  absence  from  being  discernible.  The 
difference  between  a body  of  that  magnitude 
constantly  at  rest,  and  one  occasionaUy  in 
motion,  would  be  raasked  by  the  smallness  of 
the  apertures. 


sce  how  you  were  mUtaken,  Another  timCy  you 
•may  have  ropefir  iwo  days,  ten  days:  the  longer 
it  ií,  the  heavier  it  will  fall  upon  you.  Learti 
from  this,  all  ofyou^  that  in  this  house  trans. 
gression  never  can  he  safe.  Will  the  policy  be 
cruel  ? — No ; it  will  be  kind  ; it  will  prevent 
iransgressing ; it  will  save  punishing. 


At  the  altitude  reaching  between  the  heighi 
of  his  eye  when  sitting,  and  the  height  of  hia 
eye  when  standing,  the  lantern  could  not  be 
too  narro w : it  should  be  only  just  wide 
enough  to  admit  his  head  and  shoulders  with 
ease.  Above  and  below  that  height,  the  wider 
the  better,  for  the  sake  of  air  and  room,  so 
as  it  did  not  swell  out  in  such  manner  as  to 
intercept  his  view. 

The  next  question  is,  how  to  prevent  the 
prisoners  from  seeing  when  it  is  he  quits  his 
station?  His  exit  and  return,  if  performed 
by  a door  in  the  side,  would  be  visible  from 
all,  or  almost  all  the  cells — his  lantern  not 
serving  him  in  the  capacity  of  a screen  on 
such  occasions,  to  any  degree  worth  mention- 
ing.  To  prevent  such  discovery,  his  entrance 
must  be,  not  at  an  ordinary  door  on  tlie  side, 
but  at  a trap-door,  by  a ladder  from  below. 
The  lantern  might,  however,  besides  that,  be 
funúshed  with  a door  at  the  side,  to  give  him 
passage  at  times,  when  the  concealment  of 
his  situation  was  no  longer  material,  and 
when  he  saw  occasion  to  show  himself  for 
any  purpose  to  the  inhabitants  of  any  parti- 
cular cell ; for  instance,  to  give  a prisoner 
passage  to  or  from  his  cell,  for  the  purpose 
and  in  the  manner  already  inentioned. 

The  central  aperture,  large  as  it  is,  would 
be  no  bar  to  the  employing  of  this  contri- 
vanee.  The  lantern,  it  is  true,  could  not 
oceupy  this  central  part : it  must  be  placed 
somewhere  on  one  side  of  it,  in  some  part  of 
some  surrounding  ring.  The  inspector,  there- 
fore,  while  stationed  in  tlüs  lantern,  would 
not  have  a view  equally  near  of  all  his  cells  ; 
but  of  all  he  would  have  some  view,  and 
that,  one  may  venture  to  say,  a sufficient 
one : the  difference  would  only  be  the  dis- 
tance  from  the  centre  of  the  lantern  to  the 
centre  of  the  building;  say  from  ten  to  a 
dozen  feet.  The  part,  too,  from  which  he 
was  in  this  manner  farthest  removed,  might 
be  the  dead-part,  where  there  are  no  cells — a 
división  which,  upon  the  present  plan,  oc- 
cupies  five  parts  in  twenty-four  of  the  whole 
Circuit. 

Still,  however,  an  apartment  thus  circum- 
stanced  would  not  serve  perfectly  weU  for 
visitors ; for  they,  at  any  rale,  would  be  vi- 
sible to  the  prisoners : which,  for  the  reasons 
already  mentioned,  it  were  better  they  should 
not  be.  Here,  then,  comes  in  one  use  of  the 
inspector’s  lodge,  a room  situated  within  the 
inspection  - gallery,  and  encircled  by  it  all 
round.  Many  other  uses,  and  those  very 
material,  will  be  observed  in  it,  when  the 
construction  has  been  described : uses,  to 
which,  it  will  be  equally  manifest  that  a 
transparent  room,  fitted  up  with  an  inspec- 
tion - lantern,  would  not  be  applicable  with 
advantage. 

The  inspector’s  lodge  is  a circular,  or  rather 
aimular  apartment,  iminediately  underneatlr 
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the  chapel.  The  diameter  I propose  now  to 
give  it  ¡s  54  feet,  including  the  aperture  in 
the  centre.* 

The  central  aperture  in  this  story  is  of 
the  same  diameter,  as  in  the  area  of  the 
chapel  and  the  dome  that  crovvns  it,  viz. 
12  feet : it  serves  here  to  light  the  centre  of 
the  diametrical  passage,  of  which,  under  the 
head  of  Communications.  This  aperture  is 
likewise  of  farther  use  in  the  way  of  safe- 
guard ; for  which  also  see  the  head  of  Com- 
munications. 

As  the  central  aperture  in  the  floor  of 
the  lodge  gives  light  to  the  passage  in  the 
story  uñderncath,  so  does  the  correspondent 
aperture  in  the  area  of  the  chapel  give  light 
to  the  lodge. 

Of  these  central  apertures,  that  which  is 
in  the  floor  of  the  chapel  takes  nothing  of 
the  room  from  visitors.  During  chapel  times 
it  is  closed:  the  State 'of  darkness  to  which 
it  thereby  reduces  the  lodge  is  then  of  no 
consequence,  since  at  those  times  nobody  is 
there.  So  likewise,  in  a coid  wdnter’s  even- 
ing,  when  day-light  gives  place  to  candle- 
light,  the  faculty  of  closing  this  aperture 
will  probably  be  found  to  ha  ve  its  conve- 
nience.  Its  height,  at  the  circumference, 
is  that  of  the  inspection  - gallery,  about  7 
feet;  at  the  central  aperture  about  13^  feet;f 
within  that  aperture,  about  61  feet,  that  be- 
ing  the  depth  below  the  sky-light  by  which 
the  central  apertures  are  crowned.  The 
ceiling  is  consequently  a sloping  one ; drop- 
ping,  in  the  course  of  18  feet,  about  6^  feet, 
viz.  from  13¿  to  7. 

AU  round  the  circuit,  the  dead-part  ex- 
cepted,  runs  a narrow  zone  of  window,  to 
open  to  the  lodge  an  occasional  view  of  the 
cells.  Of  these,  the  two  lower  stories  may 
be  seen  through  the  lowermost  inspection- 
gallery ; the  others  without  any  intermedium. 

The  ways  in  which  this  view  might  be 
opened  are  more  than  one  : the  simplest  is  to 
put  two  rows  of  panes;  one  for  giving  a view 
of  the  two  lowermost  stories  of  cells,  a little 
below  the  highest  part  of  the  upright  parti- 
tion : the  other  for  tlie  four  remaining  stories, 

• In  some  of  the  impressions  of  the  draught  it 
appears  but  42  feet : difference  12  feet.  But  of 
this,  stx  feet  is  taken  away  from  this  pan  by  an 
error  in  the  draught,  as  aíready  inentioned : the 
other  six  feet,  by  the  three  feet  added  to  the 
depth  of  the  inspection-gallery  in  this  story — an 
addition  which  Ihave  determined  to  take  away ; 
it  has  no  specifíc  use ; and  it  would  throw  the 
lodge  so  far  back  as  to  be  precluded  by  the  bot- 
tom  of  the  middlemost  inspection-gallery  from 
the  possibility  of  having  any  view  at  aU  of  the 
uppermost  story  of  celia. 

+ The  draught  does  not  give  quite  so  much. 
The  higher  the  better,  so  long  as  it  does  not 
raise  the  floor  of  the  chapel  so  much  as  that  the 
heads  of  the  chapeb visitors,  when  standing,  shall 
conceal  the  minister  from  the  prisoners  when 
kneeling  in  the  second  story  of  cells. 
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in  the  chord  subtending  the  angle  madc  bv 
tbe  junciion  of  that  partition  with  the  ceiling. 
To  these  may  be  adapted  blinds  of  coarse 
white  muslin  or  Unen,  pierced  every  inch  oi 
two  with  eyelet  boles  about  the  size  of  an 
ordinary  sil  ver  spangle.  By  this  means,  mal- 
ters  may  unquestionably  be  ordered  in  some 
way  or  other,  so  that  no  view  at  all  shall  be 
obtainable  in  the  cells  of  any  thing  that  passes 
in  the  lodge ; at  the  same  time  that  a person 
in  the  lodge  may,  by  applying  his  eye  cióse 
to  any  of  the  holes,  oblain  a perfectly  distinct 
view  of  the  corresponding  cells. 

By  the  central  aperture,  were  that  all,  a 
moderately  good  light,  it  is  supposed,  would 
be  aíforded  to  the  lodge : and  this  Ught  can- 
not  but  receive  some  addition  from  the  lumi- 
nous  zone  thus  given  to  the  circumference.í 

To  gain  the  height  at  which  the  business 
of  inspection  can  in  this  manner  be  occa- 
sionaUy  performed  from  the  lodge,  an  ascent 
of  about  1 ^ or  2 feet  must  be  made : this 
may  be  done  by  a circular  bench  of  about  2 
feet  wide,  attached  all  round  to  the  partiticn- 
wall.  It  may  be  distinguished  by  the  ñame  of 
the  inspection-platform  or  inspection-bench. 

By  means  of  the  lower  part  of  this  zone, 
the  inspector  of  the  gallery  attached  may 
himself  be  ínspected  by  his  superiors  from  the 
lodge : reciprocity  will  be  prevented  by  the 
advantage  in  height  given  to  the  commanding 
station.  He  may  also  be  relieved  at  any  time ; 
and  whenever  the  Windows  of  the  gallery  are 
throwii  open  for  air,  the  lodge  succeed.®,  in  a 
manner  of  course,  to  its  inspection- powers; 
the  view  brightening  of  itself  at  the  time 
when  a view  particularly  clear  is  more  parti- 
cularly  wanted.  So,  likewise,  when  the  in- 
spector in  the  gallery  is  obh’ged  to  show  him- 
self at  any  particular  spot ; for  instance,  by 
opening  the  door  of  one  of  the  cells,  losing 
thereby  his  omnipresence  for  the  time.|| 

Tbe  lodge  is  the  heart,  which  gives  Ufe 


í The  Pantheon  at  Rome,  which  is  more  than 
twice  the  height  of  the  space  between  the  floor 
of  the  lodge  and  the  opening  sky-light  over  the 
aperture,  is  lighted,  and,  accoraing  to  Mr.  Re- 
vely’s  observation,  very  well  lighted,  by  an  aper- 
ture of  about  twice  the  diameter  of  the  one  here 
proposed. 

Íln  a Panopticon  which  had  eight  stories  of 
s,  it  might  perhaps  be  not  amiss  to  make  the 
experiment  of  the  lantem.  It  might  be  ])er- 
formed  on  a floor  between  the  lodge  and  the 
chapel;  the  ladder  or  smaU  staircase  toit.  like 
that  of  a pulpit,  ascending  through  the  ceiling 
of  the  lodge.  It  might  be  tried  at  a srnall  ex- 
pense: and  in  case  of  its  not  answering,  it  would 
be  easy  to  give  to  this  story  the  form  of  the  other 
Possibly,  in  different  ways,  both  arrangemcnts 
might  have  their  use. 

But  the  sorts  of  panopticons  to  which  the  con- 
tri vanee  of  the  lantem  is  more  particularly  adapt- 
ed, are  those  in  which  seclusion  from  society 
would  be  out  of  the  question;  such  as  houses  of 
industry,  free  manufactories,  or  schoola. 
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and  inotion  to  tliís  artificial  body ; henee  issue 
all  orders ; here  centre  all  reports. 

Tile  conversation-tubes,  spoken  of  ín  the 
Letters,  will  on  this  occasion  be  recollect- 
ed : here  they  will  find  eitiployment  in  more 
simpes  than  one. 

One  set  is  for  Holding  converse  with  the 
subordínate  inspectora  in  the  two  superior 
galleries.  A small  tube  of  tin  or  copper* 
passes  from  the  lodge,  in  a horizontal  direc- 
tion,  to  one  of  the  supports  of  the  lowermost 
inspection-gallery,  runiiing  iminediatcly  un- 
derneath  the  roof,  to  which  it  is  attached  by 
rings.  Here,  bending  to  a right  angle,  it  runs 
iip  along  the  support  till  it  reaches  that  one 
of  the  two  superior  galleries  for  which  it  is 
designed : it  there  terminates  in  a mouth- 
piece  Icvel  with  the  ear  or  mouth  of  a person 
sitting  there.  A similar  mouth-piece  is  fitted 
to  it  at  its  commencement  in  the  lodge. 

A tube  of  this  sort  for  eacli  gallery  may  be 
attached  to  every  one,  or  every  other  one,  of 
the  19  gallery-supports,  corresponding  to  the 
mimber  of  the  cells. 

The  tubes  belonging  to  the  diíFerent  stories 
should  be  attached  together  in  pairs,  with 
their  respective  mouth-pieces  in  the  lodge 
contiguous,  that  a superior  in  that  apartment 
may  have  it  in  his  power  to  hold  converse 
with  the  subordinates  of  the  two  different 
galleries  at  the  same  time,  without  being 
under  the  necessity  of  vibrating  all  the  while 
from  place  to  place. 

Whether  the  voice  alone  will  be  sufficient, 
or  whether  a bell  will  be  necessary,  to  sum- 
mon  a subordínate  inspector  from  the  most 
distant  part  of  his  gallery  to  the  station  cor- 
responding to  that  chosen  by  the  superior  in 
the  lodge,  may  perhaps  not  be  capable  of 
being  decided  to  a certainty  without  experi- 
ment.  If  a bell  be  necessary,  it  may  be  con- 
venient  to  have  one  for  every  tube ; and  the 
vire,  by  running  in  the  tube  as  in  a sheath, 
will  be  preserved  from  accidents.  f 

• About  the  size  of  a pea  skooter,  a play- 
thing  used  by  children  for  blowing  peas,  will 
probably  be  sufficient. 

f The  power  possessed  by  metallic  tubes  of 
conveying  the  sligntest  whispers  to  an  almost  in- 
delinite  distance,  can  be  no  secret  to  such  readers 
as  have  seen  any  of  the  exhibitions  of  spsaking 
figures,  whose  properties  depend  upon  this  prin- 
cipie. 

Alany  a reader  may  also  have  seen  Air.  Aler- 
lin’s  ingenious  contrivance  of  written  tablets  of 
orders,  for  masters  above  to  servants  below,  an 
Índex  pointing  to  a tablet  in  the  superior  room, 
giving  motion  to  an  índex  pointing  to  a duplícate 
tablet  in  the  inferior  room,  upon  the  principie  of 
the  drawing  machine  called  a pantograph.  The 
conversation-tubes  above  mentioned,  might  per- 
naps  supply  the  place  ofthose  order-tablets,  and, 
II  U all,  with  very  considerable  advantage.  The 
intercourse  by  the  tablets  is’  Ihnitcd  to  the  few 
orders  they  can  be  made  to  hold  : it  is  not  reci- 
procal  The  apparatus,  from  what  I recoUect  of 


The  other  set  of  conversation-tubes  is  to 
enable  an  inspector  in  the  lodge  to  hold  con- 
verse in  his  own  person,  whenever  he  thinks 
proper,  with  a prisoner  in  any  of  the  cells. 
Fixed  tubes,  Crossing  the  annular  well,  and 
contimied  to  so  great  a length,  being  plainly 
out  of  the  question,  the  tubes  for  this  pur- 
pose  can  be  no  other  than  the  short  ones  in 
common  use  under  the  ñame  of  speaking- 

Air.  Alerlin’s  price,  would,  I should  suppose,  be 
more  expensive. 

For  such  purposes,  the  tube  alone,  without  a 
bell,  would  answer  the  purpose,  supposing  the 
servant  to  be  in  the  room  into  which  it  opened, 
and  not  unwilling  to  receive  the  order : but  for 
surrunoning  him  from  a distant  part  of  the  house, 
and  ffir  putting  a negativa  upon  all  pretence  of 
not  hearing,  nothing,  it  is  evident,  but  a bell,  can 
serve. 

The  tube,  as  already  mentioned,  might  serve 
as  a sheath  to  inclose  the  bell : thus  the  expense 
of  the  sheaths,  wliich  are  at  present  employed  in 
some  cases,  would  be  saved.  At  the  places  where 
cranks  are  necessary,  the  tubes,  that  the  conti- 
nuity  may  not  be  broken,  must  be  enlarged  to 
receive  them.  Whether  the  voice  would  conti- 
nué intelligible,  as  well  as  audible,  after  so  many 
inflexions  of  the  tube  as  may  be  necessary  in  some 
cases  in  common  houses,  is  inore  than,  without 
experiment,  1 can  pretend  to  say.  In  the  present 
case,  there  is  but  one  angle,  and  even  that,  in  case 
of  necessity,  might  be  got  rid.of, 

Wire,  by  its  rigidity,  being  hable  to  twist  and 
snap,  perlmps  the  flax  of  New  South  W ales,  when 
that  admirable  commodity  comes  to  be  supplied 
in  sufficient  quantities  for  manufacture,  might  be 
substituted  with  advantage. 

Under  the  different  mouth-pieces  opening  into 
the  servants’  apartment,  might  be  painted  the 
ñames  of  the  rooms  to  which  they  respectively 
corresponded. 

Copper,  by  those  who  would  not  grudge  the 
expense,  would  on  several  accounts  be  evidently 
preferable  to  tin.  In  the  master’s  apartment, 

filt  mouth-pieces  would  form  an  ornamental  ad- 
ition  to  the  furniture. 

It  is  certainly  an  awkward  ciicumstance,  and 
which  occasions  much  waste  of  time  in  families, 
for  a servant  to  be  obliged  to  go  up  three  or  four 
pair  of  stairs  to  receive  orders  wnich  are  to  be 
executed  in  the  kitchen  from  whence  be  carne.  ' 
Since  writing  the  above,  I recollect  having 
seen  a tube  employed  for  this  purpose  many  years 
ago  at  Alessrs.  Nairne  and  Blunt’s,  mathematical 
instrument  makers,  in  Cornhill,  to  great  advan- 
tage. It  reaches  from  the  bottom  of  the  staircase 
to  a level  with  a workshop  in  the  garret. 

At  Air.  Alerlin’s.  too,  l recollect  having  heard 
of  an  instance  in  wnich  the  principie  is  employed 
in  a piece  of  mechanism  set  up  since  I was  there. 
Discourse  is  carried  on  in  whispers  between  two 
peirsons  addressing  themselves  to  two  heads  set 
up  at  the  opposite  ends  of  a long  room.  There 
must  thereiore  be  two  angles  made ; two  perpen- 
dicular tubes  inserted  into  an  horizontal  one. 

It  is  curious  to  think  what  a length  of  time  an 
idea  may  lie,  without  receiving  some  of  its  most 
obvious  as  well  as  useful  applications.  For  how 
many  centuries  was  the  art  of  engraving  for  im- 
pressions  practised  to  inimitable  perfection  on 
small  stones,  without  its  oceurring  to  any  one  tó 
apply  it  to  plates  or  types  upon  a large  scale  1 ’ 
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trumpets.  To  an  inspector  stationed  in  the 
lodge,  it  is  not  indeed  in  every  part  of  every 
cell  that  u prisoner  with  whom  he  may  have 
occasion  to  hold  converse  will  he  already 
visible.  But  to  render  hira  so,  there  needs 
but  an  order  summoning  him  to  the  grating ; 
which  order  may  be  delivered  to  him  throiigh 
the  local  subordínate,  from  the  inspection-gal- 
lery  belonging  to  that  story  of  cells. 

Here  may  be  observed  the  first  opening  of 
•that  scene  of  clock-wOrk  regularity,  which  it  , 
would  be  so  easy  to  establish  in  so  compact  a 
microcosm.  Certainty,  promptitude,  and  uni- 
formity,  are  qualities  that  may  here  be  dis- 
played  in  the  extreme.  Action  scarcely  fol- 
lows  thoiight,  quicker  than  execution  might 
here  be  made  to  follow  upon  command. 

Turn  now  to  the  good  Iloward’s  Peniten- 
tiary-town,  and  conceive  a dozen  task-mas- 
ters  and  turnkeys  running  on  every  occasion 
from  one  comer  of  it  to  the  other  and  back 
again  (little  less  than  ^ of  a mile)  to  receive 
some  order  from  the  governor,  the  prisoners 
their  own  masters  all  the  while. 

- Hither  come  the  customers  to  such  prison- 
ers as  exercise  their  original  trades;  atstated 
times  to  bring  materials  and  take  back  work, 
and  at  most  times  to  give  orders.  By  the 
conversation-tubes,  converse  for  this  as  vvell 
as  every  other  permitted  parpóse,  is  circulated 
instantaneously,  with  the  utmost  facility,  to 
the  greatest  distance.  Even  the  intervention 
of  the  local  inspector  is  not  necessary  : a cali 
from  a speaking-trumpet  brings  the  remotest 
prisoner  to  the  front  of  his  cell,  where  he  may 
be  seen  by  the  customer,  as  well  as  heard. 
ünder  each  speaking-trumpet  hangs  a list  of 
the  prisoners  to  whose  cells  it  corresponda. 
The  ñames  are  on  sepárate  cards,  which  are 
shifted  as  often  as  a prisoner  happcns  to  be 
shifted  from  cell  to  cell.  As  to  the  two  low- 
est  stories  of  cells,  converse  with  them  may 
he  carried  on  directly  from  the  corresponding 
inspection-gallery. 

The  lodge  may  serve  as  a comroon  room 
for  all  the  officers  of  the  house.  Of  its  divi- 
sión into  male  and  female  sides,  I speak  else- 
where.  On  the  male  side,  the  sub-governor, 
thechaplain,  the  surgeon,  and  perhaps  another 
officer,  such  as  the  head  schoolmaster,  may 
have  each  his  sepárate  apartment,  divided, 
however,  from  the  rest  no  otherwise  than  by 
a moveable  screen,  not  reaching  to  the  ceiling, 
and  leaving  free  passage  as  well  round  the 
central  apertnre  as  round  the  inspection-plat- 
form  attached  to  the  surrounding  wall. 

In  this  same  apartment,  the  officers,  male 
and  female,  may  take  their  meáis  in  common. 
Rnom  is  not  wanting.  Why  not,  as  well  as 
felíows  in  a college  ? This  surely  would  not  be 
the  least  active  ñor  least  useful  of  all  colleges. 
Too  much  of  their  time  cannot  be  spent  in 
this  central  station,  when  not  wanted  on 
immediatc  duty.  No  expcdient  that  can  help 
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to  bring  them  liither,  or  kecp  them  here, 
ought  to  be  neglectcd.  The  legitimatc  aii- 
thority  of  the  governor  and  sub-governor  will 
here  receive  assistance,  their  arbitrary  power 
restraint,  from  the  presence  of  their  associates 
in  office.  A governor,  a sub-governor,  will 
blush,  if  not  fear,  to  issue  any  tyrannical  order 
in  presence  of  so  many  disappro  ving  witncsses ; 
whose  opinión,  tacit  or  expressed,  will  he  n 
bridle  upon  his  management,  though  without 
power  to  oppose  and  disturb  it.  Monarcliy, 
with  publicity  and  responsibility  for  its  oníy 
checks  : such  is  the  best,  or  rather  the  only 
tolerable  form  of  government  for  such  aii 
empire. 

In  Mr.  Howard’s  Penitentiary-town,  each 
officer  has  his  house — all  sepárate,  and  all  ouf 
of  sight  and  hcaring  of  the  prisoners.  'I’liis 
latter  arrangcment  may  be  the  more  agree- 
able  one  of  the  two  to  the  servant;  but  which 
is  the  best  adapted  to  the  Service  ? 

The  want  of  side  Windows,  as  in  other 
rooms,  will  render  it  eligilde  ut  least,  if  not 
necessary,  to  make  a provisión  of  air-holes 
for  the  purpose  of  ventilation. 

The  supports  to  the  surrounding  gallery, 
as  shown  in  the  engraved  plan,  might,  if  made 
hollow,  answer  this  intention,  and  save  the 
making  an  apparatus  of  tubes  on  purpose.  In 
this  case,  however,  each  support  would  re- 
quire  a horizontal  tube  inserted  into  it  at 
right  angles,  which  might  run  cióse  and  fia- 
raileltoíhe  conversation-tubes,  iininediately 
under  the  ceiling. 

It  is  at  the  levcl  of  the  ceiling  that  thcse 
air-tubes  should  discharge  themselves  into  the 
lodge,  and  not  at  the  level  of  the  floor.  In 
the  latter  case,  they  could  not  answer  Ibis 
intention  without  a continual  blast,  which  in 
coid  weather  would  be  verj  trouhlesoine.  In 
the  other  way,  the  blast  beginning  above  the 
level  of  the  head,  is  directed  upvvards,  and 
gives  no  annoyance.  Health  is  not  bought 
at  the  expense  of  comfort. 

In  giving  the  slope  to  the  ceiling  in  inanncr 
above  mentioned,  I liad  two  convenienccs  in 
view  : ventilation  .and  stowago.  To  vc.nlila- 
tion,  which  is  the  principal  object,  a red  ili- 
near slope  in  this  case  is  more  favourahlc,  not 
only  than  a horizontal  ceiling,  but  even  than  a 
co  ved  ceiling  or  dome.  Both  would  have  Icft 
a space  untraversed  by  the  current : in  the 
one  case,  the  space  would  have  been  angular ; 
in  the  other,  there  would  siill  have  remaincd 
some  space  for  stagnant  air,  though  lessencd 
by  the  abrasión  of  the  angle. 

The  reduction  ofthe  height  ofthc  ceilingnt 
this  part  leaves  a quaiitit"  of  rooin,  oí  which 
some  use  may  be  made  in  the  way  of  slowiKje. 
From  the  area  of  the  chapel,  tlie  floor  inust, 
as  well  as  the  ceiling  below.  have  acertain 
degrec  of  slope  to  all’ord  the  second  story  ot 
cells  a view  of  the  ininister.  But  the  dccli- 
vity  in  the  ceiling  begins,  not  under  (he  eó- 
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cumference  of  that  area,  but  much  nearer  the 
centre,  viz.  at  the  central  aperture.  Henee, 
after  necessary  allowance  for  thickness  of  floor 
and  ceiling,  there  will  remain  a void  space  of 
considerable  extent  all  round,  the  exact  di- 
inensions  of  which  it  is  needless  to  particu- 
larise.  Disposing  the  slope  here  and  there 
in  regular  and  gentlc  flights  of  steps,  for  the 
purpose  of  communication,  in  other  places 
the  thickness  of  2 or  3 or  4 steps  may  be  laid 
togetlier,  to  receive  drawers  or  presses. 

A place  still  more  convenient  in  proportion 
totbe  extent  of  it  in  the  way  of  stowage,  will 
be  the  space  immediately  underneath  the 
inspector’s  platform  in  thelodge.  It  will  serve 
for  presses  or  drawers  opening  into  the  sur- 
rounding  gallery. 

A more  considerable  space  runs  from  be- 
hind  the  two  superior  galleries,  under  the 
steps  of  the  chapel-galleries  to  w'hich  they  are 
respectively  attached.  Tools  and  materials 
of  Work,  of  which  the  bulk  is  not  very  con- 
siderable, willfind  very  convenient  receptacles 
in  these  several  places,  where  they  will  be  in 
readiness  to  be  delivered  out  and  received 
back,  by  being  handed  over  the  annular  well, 
to  the  prisoners  in  their  cells, 

Asto  the  mode  of  warming  the  lodge,  it  will 
be  considered  in  the  section  so  entitled.* 


SECTION  IX. 

OF  THE  COMMUNICATIONS  IN  GENERAL. 

Under  the  general  ñame  of  Communications 
inay  be  coinprised  — 

1.  The  passages,  and  galleries  serving  only 
as  passages. 

2.  Staircases. 

3.  Gates,  doors,  and  apertures  answeriiig 
the  purpose  of  doors. 

None  of  these  but  are  articles  of  very  ma- 
terial concern  in  a prisoii. 

In  a Panopticon-prison,  one  general  problem 
applies  toall : to  extend  to  allof  them,  with- 
out  exception  or  relaxation,  the  influence  of 
the  commanding  principie.  Cells,  Communi- 
cations, outlets,  approaches,  there  ought  not 
any  where  to  be  a single  foot  square,  on  which 

man  or  boy  shall  be  able  to  plant  himself no 

not  for  a moment— under  any  assurance  of  not 
being  observed.  Leave  but  a single  spot  thus 
unguarded,  that  spot  will  be  snre  to  be  a 
lurking-place  for  the  most  repróbate  of  the 
prisoners,  and  the  scene  of  all  sorts  of  for- 
bidden  practices. 

In  an  ordinary  public  building,  there  is  a 

• How  to  reconcile  the  use  of  the  lodge  as  a 
dming-room  with  the  purity  of  air  necessary  to 
tne  reception  of  company  in  the  chapel  ? Bv 
making  the  Saturday’s  dinner  the  last  meal,  de- 
dicatmg  to  ventilation  the  whole  interval  between 
tnat  pen^  and  the  commencement  of  divine  ser. 
vice  in  tne  ensuing  day 


use  in  having  the  Communications  spacious 
and  numerous : in  a prison,  they  ought  raiher 
to  be  few  and  narro w.  Convenience  is  the 
great  object  in  the  one  case ; security  in  the 
other.  The  fewer,  the  easier  guarded ; the 
narrower,  the  less  forcé  there  can  be  at  any 
given  point  to  oppose  to  the  commanding  and 
defensive  forcé  of  the  prison.  Ñor  will  the 
sacrifice  requisite  to  be  made  of  convenience 
be  found  so  great  as  might  be  imagined.  In 
an  ordinary  public  building,  persons  have  oc- 
casion  to  pass  in  indeterminate  numbers  at  a 
time,  and  the  same  person  frequently.  In  a 
well- contri  ved  and  well-regulated  prison,  at 
least  in  a prison  upon  this  construction,  the 
persons  who  are  to  pass,  and  the  times  at 
which  they  have  occasion  to  pass,  are  all  fore- 
known  and  registered.  Sacrifice,  did  I say  ? 
The  reader  has  already  seen  much  conveni- 
ence gained,  and  I hope  he  will  see  scarce  any 
sacrificed. 

The  objeets  that  required  to  be  attended 
to,  in  planning  a system  of  Communications 
for  an  establishment  of  this  kind,  were— . 

1.  The  ends  to  be  kept  in  view  in  the  con- 
trivance;  2.  The  places  to  &ná  from  which 
Communications  were  tobe  contri  ved;  3.  The 
persons  and  things  for  which  the  Communi- 
cations might  be  wanted. 

The  ends  to  be  kept  in  view  with  regard 
to  the  prisoners,  are  principally  four: — 

1.  üninterrupted  exposure  to  invisible  in- 
spection. 

2.  Inability  to  attack  the  keeper,  or  do 
other  mischief. 

3.  Separation  of  the  sexes,  if  both  are  in- 
cluded  in  one  building. 

4.  Prevention  of  converse  with  prisoners 
of  other  cells,  at  times  of  passing  to  and  fro. 

The  places  in  question  are — I.  The  cells; 

2.  The  inspection-galleries ; 3.  The  inspec- 
tor’s lodge ; 4.  The  chapel ; 5.  The  ware- 
rooms ; 6.  The  fire-places ; 7.  The  yards. 

The  jiersons  in  question  are — 1.  The  pri- 
soners; 2.  The  keepers;  3.  Visitors  to  the 
head-keeper  and  other  officers,  on  business  or 
curiosity;  4.  Visitors  to  the  chapel. 

The  things  in  question  may  be  reduced  to 
the  bead  of — 1 . Machines ; 2.  Materials  for 
work ; 3.  Finished  work ; 4.  Provisigns. 


SECTION  X. 

COMMUNICATIONS. 

Prisoners’  Staircases. 

Staircases  for  the  prisoners  are  of  course 
requisite  from  the  bottom  to  the  top  of  that 
part  of  the  building  which  they  are  to  inhabit ; 
from  the  sunk  story  below  the  cells,  to  the 
upper  story  of  the  cells. 

I make  two  sets  of  staircases,  and  but  two 
— I put  them  into  the  dead-part — I place 
them  in  stories  one  over  another,  and  not,  a9 
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was  once  proposed  to  me,  winding  all  over 
the  building — I placf  them  in  a line  within 
the  inner  boundary  or  back  front  of  tbe  cells, 
yet  not  extending  so  far  the  other  way,  as  to 
the  exterior  boundary  or  fore  front — I make 
them  of  iron  bars  — I make  the  flight  of  steps 
run  in  a direction  parallel,  and  not  at  right 
angles,  to  the  cell-galleries  and  inspection- 
galleries — I gi  ve  them  pulley-doors  with  warn- 
ing-bells  where  they  open  into  the  galleries — 
I carry  them  dovvn  to  the  sunk  story  below 
the  cells — I make  them  at  the  utmost  not 
wider  than  the  galleries. 

1.  I make  two  of  them,  partly  to  shorten 
in  some  degree  the  passage  to  each,  but  prin- 
cipally  to  provide  for  the  separation  of  the 
sexes,  if  both  are  received  into  one  building, 
as  in  a bidlding  of  this  kind  they  might  be 
without  inconvenience.* 

2.  I make  no  more  than  two.  In  a building 
for  ordinary  uses  this  number  might  be  scanty ; 
it  is  not  so  in  such  an  one  as  the  present. 
The  occasions  on  which  they  will  be  wanted 
are  few;  they  may  be  all  known  and  num- 
bered.f 


* See  the  Section  on  the  Separation  of  Ihe 
Sexes, 

■f-  1.  For  meáis  they  will  not  be  wanted.  The 
provisión  is  hoisted  up  to  the  cells  in  trays  or 
haskets,  by  cranes,  one  on  each  side — a tray  for 
each  story  of  cells.  In  each  story,  one  or  two 
prisoners  distribute  the  contents  ainong  the  cells. 
Two  double  cells  being  taken  oft'  by  the  dead- 
part,  nine  remain  on  each  side,  with  an  odd  one 
in  the  middle  ; this  makes,  at  two  prisoners  to  a 
cell,  to  each  story  20  messes  to  be  hoisted  up  on 
each  side ; at  three  prisoners  to  a cell,  30. 

There  remains  only  airing-times  as  far  as  the 
prisoners  are  concerned.  On  week  days,  I air 
them  by  walking  in  a wheel  without  doors,  [See 
the  Section  on  Airing.'^  Airing  times  oceur  for 
each  prisoner  but  twice  in  the  twenty-four  liours. 
Were  itmuch  oftener,  the  timeemployed  in  de- 
scending  and  reascending  would  not  be  altogether 
lost;  it  would  go  in  part  of  exercise — a necessary 
article  of  regimen  for  sedeiitary  employments, 
which,  cceteris  parihus,  I prefer,  for  reasons  here- 
inafter  given. — [Ses  Section  on  Einp!oy7)tcnts'\. 

Inspectors,  keepers  as  sucb,  have  scarce  any 
occasion  to  enter  the  cells.  Stationed  not  more 
than  twenty-fivefeet  from  the  mostdistant  part  of 
a cell,  and  from  the  nearest  not  more  than  eleven, 
nothing  but  the  occasion  of  taking  a minute  ex- 
amination  of  some  small  object  can  summon 
them  thither.  (Jnce  a-day  at  most  will  be  amply 
sufficient.  The  prisoners  they  let  in  and  out  of 
their  cells,  without  quitting  tbeir  own  station,  in 
manner  hereafter  describen.  They  have,  besides, 
for  their  sepárate  use,  if  necessary,  the  lodge 
staircase  for  their  lowest  floor,  and  the  company’s 
staircases  for  the  two  floors  above  it. 

For  taskmasters  as  such,  the  occasion  to  use 
these  staircases  is  but  little  more  frequent. 
Their  business  lies  in  the  cells ; all  day  long, 
unless  it  be  at  meal-time,  they  will  be  in  one  or 
other  of  the  c^lls.  Raw  materials  may  be  dis- 
tributed,  and  finished  work  collected,  at  stated 
periods,  in  the  same  manner  as  the  provisions. 
This  operation  may  be  directed  by  the  m^ectors, 
without  stirring  from  their  galleries.  If  a task- 


3.  I place  the  staircases  of  different  storiea 
in  one  pile,  one  over  another,  not  in  a spirai 
running  round  the  building.  In  the  latter 
case,  the  prisoners  on  each  side  would  in  their 
ascent  and  descent  pass  each  of  them  by  the 
cells  of  all  the  floors  below  bis  own.  ’ But 
such  a perambulation  would  but  ill  accord 
with  that  plan  of  seclusion,  which,  from  the 
mitigation  given  to  it,  may  and  ought  to  be 
adhered  to  with  the  greater  strietness.  On 
the  plan  here  preferred,  the  perambulation, 
and  thence  -the  opportunity  of  converse,  is 
reduced  to  its  least  limits.f 

4.  I place  them  in  the  dead-part — 1.  Be- 
cause  by  that  means  I do  not  make  sacrifire 
of  any  of  tbe  cells ; 2.  Because  I thereby 
bring  them  within  reach  of  the  governor,  or 
sub-governor,  or  both,  in  such  manner,  that 
those  officers  may  give  an  eye  that  way,  with- 
out quitting  for  the  purpose  the  projecting 
front,  in  whieh  will  be  the  principal  abode  of 
the  one,  and  the  occasional  business  of  the 
other. 

5.  I place  them  within  the  interior  boun- 
dary or  back  front  of  the  cells,  and  conse- 
quently  within  the  line  of  the  cell-galleries. 
This  1 do,  that  the  width  of  the  cell-galleries 
in  that  part  may  afford  sufficient  landing-place, 
as  well  for  a prisoner  when  he  has  oponed  the 
door  leading  to  the  staircase  from  the  eell- 
gallery,  as  to  an  inspector  in  bis  way  to  the 
prisoners’  staircase  from  the  inspeclion-gal- 
lery,  of  which  a little  further  on. 

6.  Instead  of  carrying  them  borne  to  a line 
with  the  fore  front  or  exterior  boundary  of 
the  cells,  so  as  to  oceupy  the  whole  depth, 
I make  them  fall  short  of  that  line  by  a lew 
feet — say  four  feet,  exclusive  of  the  thickness 
of  the  Wall,  and  the  apertures,  corresponding 
to  Windows,  that  may  be  made  in  that  thick- 
ness. In  the  space  thus  reserved,  I put  water- 
closets,  at  least  for  the  govcrnor’s  liousc  ou 
bis  side  ; more  especially  on  bis  ground-floor. 

master,  as  such,  looks  to  it,  it  will  be  without 
going  backwards  and  forwards  on  purpose,  once 
u]X)n  bis  entrance  upon  bis  bicsiness,  and  once 
upon  bis  leaving  it 

W^ith  prisoners  who  work  at  trades  they  have 
been  bred  to,  taskmasters  will  have  nothing  to 
do.  In  many  instances,  instruction  may  be  con- 
veyed  from  the  inspection-gallery ; and  so  far 
there  are  no  taskmasters  distinct  from  keepers. 

In  ordinary  prisons,  it  requires  resolution  to  be 

a keeper a quality  in  which  men  who  have  been 

bred  to  sedentary  trades  are  hable  to  be  deh'cient. 
But  in  a prison  where  a keeper  never  nced  see  a 
prisoner  without  either  a wall,  or  a grating,  or 
a space  of  seven  feet  bctween  them,  the  most 
arwint  coward  need  not  fear  being  a keeper:  cou- 
rage  is  almost  a superfluous  virtue. 

i The  prisoners  of  a cell  nearest  the  staircase 
have  no  cells  at  all  to  pass  by  : tho.se  of  a cell 
the  most  remóte,  but  ninc.  Their  mstructions 

are not  to  stop  or  speak  as  tb^ey  pass  ; and  for 

the  observance  of  that  rule,  cffeetu^  secunty  i» 
provided,  as  will  besecn  under  the  head  oí  Air. 
ing,  as  also  a little  below. 
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In  this  recess  ne  oommands,  witbout  being 


sceit,  a view  of  the  staircase,  by  which  nieans 
he  is  necessarUy  obliged,  as  well  as  witbout 
trouble  enabled,  to  give  a look  hito  the  pri- 
son  once  a-duy  at  least,  at  uncertain  and  un- 
cxpected  times.  The  ground-floor  is  inore 
peculiarly  adaptcd  to  this  parpóse,  since  froin 
that  station  bis  chance  of  getting  a sight  of 
the  prisoners,  as  they  ascend  and  descend, 
extends  to  the  inhabitants  of  every  story  of 
cells  in  the  semicircle  on  that  side  : vvhereas 
on  a superior  story  the  chance  would  not 
extend  to  such  of  the  prisoners,  whose  cells 
were  situated  in  any  inferior  one. 

7.  The  staircases  are  of  iron  bars,  and  not 
of  brick  or  stone — 1.  That  they  may  be  the 
more  airy ; 2.  That  one  part  may  intercept 
the  light  from  another  as  little  as  possible ; 
3.  That  the  prisoners,  as  they  go  up  and  down, 
may  be  exposed  as  much  as  possible  to  view 
from  the  inspection-galleries  in  that  qiiarter. 

8.  It  is  also  for  the  latter  reason  that  the 
flights  of  steps  nin  parallel  to  the  inspection- 
galleries.  Had  their  course  been  at  right 
angles  to  those  galleries,  the  stairs  being  in- 
terposed,  between  the  prisoners  in  their  ascent 
or  descent  and  the  inspector’s  eye,  would  have 
screened  thein  from  bis  view. 

9.  The  use  of  the  pulley-doors,  which,  on 
opening,  ring  warning  bells,  is  to  give  notice 
of  the  approach  of  a prisoner,  upon  an  occa- 
sion  mentioned  elsewhere,  to  the  inspector, 
who,  by  that  means,  is  suinmoned  to  let  him 
into  his  cell,  and  in  the  mean  time  to  have 
an  eye  upon  his  motions. 

1(3.  I place  the  doors,  as  in  a protracted 
partition,  Crossing  the  cell-gallery  at  that  part 
in  its  whole  width,  and  consequently  termi- 
nating  in  a Une  with  the  balustrade ; the  door 
being  hung  on  at  the  side  nearest  to  the  cells, 
and  opening  from  the  landing-place,  behind 
which  runs  the  staircase  upon  the  cell-gallery, 
and  not  from  the  cell-gallery  vpiort  the  land- 
ing-place. In  this  way,  partly  by  the  wall, 
parcly  by  the  mode  of  opening,  the  view  is 
pretty  eÍFectually  cut  off,  as  between  the  pri- 
soners on  the  staircase  and  those  witiiin  the 
cells.* 

11.  In  making  the  staircases  at  all  wider 
than  the  galleries,  there  would  be  no  use  : — 
1.  There  can  never  be  any  occasion  for  con- 
veying  by  the  former  anything  that  cannot 
pass  along  the  latter.  2.  There  is  not  even 
so  much  occasion  for  width  in  the  staircase 
as  in  the  galleries,  since  anything  that  could 
not  be  conveyed  by  the  staircases  might  be 
hoisted  up  into  the  galleries  by  the  crane. 
3.  Anything  that  required  greatei  width, 
might  be  conveyed,  either  by  the  lodge  stair- 
case or  through  the  central  aportare,  to  the 

* II  it  ■were  worth  while,  the  view  might  be 
still  more  completeíy  cut  off,  by  adding  another 
door  parallel  to  the  former,  opening  upon  the 
ianding-place. 
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inspection-galiery  on  that  flooi,  and  to  the 
two  higher  floors  by  the  chapel-visitors’  stair- 
cases, — of  which  presently. 

SECTION  XI. 

COMMUNICATIONS — INSPECTOR8  STAIRC.^SES. 

As  to  the  keepcrs,  inspectors,  or  taskmas- 
ters,  there  are  three  sets  of  staircases,  of 
which  they  may  have  the  use.  The  two  first 
are  the  two  sets  of  prisoners’  staircases  just 
mentioned : the  other  set  is  that  composed 
of  the  lodge  staircase  on  the  lower  floor  of 
tbe  inspection-tower,  and  the  chapel-visitors' 
staircases  in  the  two  upper  ones. 

In  addition,  however,  tothe  prisoners’  stair- 
cases, there  mil  be  required  for  the  inspec- 
tors, from  their  galleries,  short  passages  or 
staircases  of  communication,  traversing  the 
intermediate  area.  These  I cali  the  travers- 
ing or  inspectors'  staircases. 

To  make  the  inspector’s  staircase,  I proceed 
in  this  manner.  At  the  side  of  the  landing- 
place  opposite  to  that  in  which  I have  placed 
the  door,  I carry  the  cellular  partition- wall 
all  the  way  up,  not  only  across  the  región  of 
the  cell-galleries,  but  also  across  the  inter- 
medíate area,  so  as  to  join  the  iiispection-gal- 
lery.  By  this  means,  a solid  opaque  back  is 
given  to  these  staircases  in  every  story  ; and 
a complete  separation  is  made  between  the 
several  piles  of  cells  with  their  staircases,  and 
the  remainder  of  the  dead-part.  Parallel  to 
this,  and  between  this  and  the  pile  of  stair- 
case-doors,  at  the  distance  of  about  four  feet, 
1 place  a thin  partition  all  the  way  up,  with 
blinded  spying-holes  running  in  the  Une  level 
with  the  inspector’s  eye. 

Between  the  two,  run  two  narrow  flights 
of  steps,  no  more  than  about  two  feet  wúde 
each  : by  that  which  is  nearest  the  thick  par- 
tition, the  inspector  descends  to  that  part  of 
the  prisoners’  staircase  which  is  upon  a level 
with  the  inferior  one  of  his  two  stories  of 
cells;  by  the  other,  he  ascends  to  that  which 
is  upon  a level  wúth  the  superior  one : or  vice 
ver  sil.  Each  flight  of  steps,  upon  its  gaining 
the  landing-place,  is  crossed  by  a grated  door 
of  equal  width,  inade  in  the  grating  which 
on  that  site  forms  a boundary  to  the  landing- 
place  from  top  to  bottom,  and  opening  upon 
the  landing-place.  This  door,  which  is  kept 
constantly  locked,  the  key  being  in  the  cus- 
tody  of  the  inspector,  serves,  when  shut,  to 
keep  the  prisoners  from  straggling  out  of  their 
staircase  over  the  inspector’s  staircases,  to 
pry  into  the  inspection-galleries.  Being  of 
open  Work,  it  aífords  the  prisoners  in  their 
staircase  a sight,  it  is  true,  of  an  inspector 
when  Crossing  over  to  them  on  his  staircase. 
But  this  transient  exposure  is  no  derogation 
to  his  omnipresence.  To  aU  who  see  him, 
he  is  present : ñor  is  he  absent  with  regard 
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to  those  who  do  not  see  him ; since  irom  liis 
not  being  present  where  they  can  see  him, 
viz.  on  his  sttárcase,  it  does  not  follow  but 
that  he  may  be  present  at  some  other  part  of 
his  station,  from  whence  he  may  be  viewing 
him,  while  he  is  himself  invisible. 

It  is  needless  to  dwell  very  particularly  on 
the  apettures  which  for  the  sake  of  ventila- 
tion  may  be  made  here  and  there  in  both 
these  traversing  partitions,  as  likewise  in  the 
interior  transverse  boundary  of  the  staircase, 
from  whence  the  thicker  of  those  partitions 
is  continued:  the  use  of  them  is  to  give  room 
for  currents  of  air  to  pass  in  a horizontal  di- 
rection,  as  well  as  in  the  perpendicular  one. 

Those  which  might  be  accessible  to  the 
prisoners,  viz.  those  made  Jn  the  partition- 
wall  of  the  prisoners’  staircase,  are  in  dimen- 
sions  not  big  enough  to  give  passage  to  the 
body  of  a man  or  boy : situated  out  of  the 
reach  of  the  prisoners,  they  are  closed  by 
opening  or  sliding  Windows  or  shutters,  ca- 
pable  of  being  opened  and  shut  by  a pole,  to 
which  the  inspector  has  access,  and  the  pri- 
soners pot  without  his  leave. 

SECTION  XII. 

STAIRCASE  FOR  CHAPEL  VISITORS,  AND  FOR 
THE  OFFICERS’  APARTMENTS. 

To  the  staircase  for  company  resorting  to 
the  chapel,  I allot  the  middle  one  of  the  five 
piles  of  cells  in  the  dead-part.  Of  the  lower- 
most  of  these  half,  the  height  is  occupied 
by  the  upper  part  of  the  diametrical  passage 
through  the  sunk  story.  The  passage  to  this 
staircase,  twenty  feet  in  length,  taking  that 
for  the  depth  of  the  projecting  front,  will  be 
right  o ver  the  above- mentioned  diametrical 
one.  To  reach  this  elevation,  there  will  be 
an  ascent  of  4^  from  the  ground,  to  be  per- 
formed  by  seven  or  eight  steps.  * To  light 
it,  which  can  only  be  done  from  above,  will 
require  the  sacrifice  of  the  centre  one  of  the 
five  uppermost  cells,  the  four  others  of  which 
are  destined  for  the  infirmary.  The  reasons 
for  using  iron  not  applying  here,  I make  this 
staircase  of  stone.  Being  in  use  only  on  Sun- 
days  for  promiscuous  company,  and  then  for 
no  more  than  four  or  five  hours  of  that  day, 
it  may  serve  for  the  officers’  apartment  on 
each  side : on  which  account,  the  expense  of 
stone  need  the  less  be  grudged. 

By  two  passages,  one  over  another,  and 
Crossing  the  intermediate  area,  it  will  dis- 
tribute the  different  companies  to  their  re- 

* This  inequality  is  owing  lo  the  want  of 
coincidence  between  the  stories  of  the  inspection- 
tower,  and  those  of  the  surrounding  cellular  part 
— an  irregularity  produced  by  the  contrivance  of 
allowing  two  stories  of  the  part  -to  be  inspected, 
to  each  story  of  the  part  from  whence  the  inspec- 
tion  is  to  be  performed. 
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spective  seats  throngh  the  channel  of  iho 
inspection-galleries.  Of  these  passages,  the 
lower  one  is  upon  a level  with  the  area  of 
the  chapel;  the  upper  one,  upon  a level  with 
the  uppermost  inspection-gallery.  The  area 
of  the  chapel  being  4]^  feet  below  the  level 
of  the  middlemost  inspection-gallery  buhind 
it,  the  passage  divides  itself  into  three.  The 
central  part  reaehes  the  chapel-area  witliout 
change  of  level,  by  a trench  cut  through  the 
inspection-gallery  to  that  depth : on  each  side 
of  it  is  a tlight  of  steps,  seven  or  eight  in 
number,  by  which  such  of  the  company  as 
propose  to  sit  in  the  lowermost  of  the  two 
chapel-galleries  will  be  convcyed  through  the 
I inspection-gallery  of  that  story  to  that  ele- 
vation. The  uppermost  passage,  having  no 
area  to  lead  to,  will  be  uniformly  on  an  ele- 
vation with  the  inspection-gallery  and  chapcl- 
gallery,  to  which  alone  it  leads.  The  in- 
spection-galleries, encircling  all  round  the 
chapel-galleries  to  which  they  are  respec- 
tively  attached,  will  discharge  the  company 
through  doors  made  in  any  number  of  places 
that  convenience  may  point  out.  The  com- 
pany w^ho  go  to  the  area  of  the  chapel  will 
have  an  ascent  of  13i  feet  to  make,  to  reach 
their  destination ; those  who  go  to  the  lower 
gallery,  18  feet;  those  who  go  to  the  upper, 
36  feet. 

With  the  company’s  staircase  and  the  pas- 
sages attached  to  it,  it  may  be  objected  that 
the  prisoners’  galleries  and  staircases  possess 
an  indirect  communication.  But  so  must 
every  part  of  every  prison,  with  every  other, 
and  with  the  exit.  In  the  present  instance, 
this  communication  is  not  such  as  can  be  pro- 
ductive  of  the  smallest  inconvenience,  eithcr 
in  the  way  of  danger  of  escape,  or  in  the  way 
of  oífensive  vicinity  with  regard  to  the  com- 
pany. To  make  use  of  the  company’s  gal- 
leries  in  the  way  of  escape,  prisoners  must 
first  have  forced  their  way  into  one  of  the 
inspection-galleries.  How  is  this  to  be  ef- 
fected  ? And  at  night,  should  they,  after 
having  forced  the  grating  of  their  cells,  at- 
tempt  to  forcé  the  door  that  opens  from  their 
staircase  into  the  inspection-gallery,  there 
they  find  the  inspector,  whose  bed  is  stationed 
cióse  to  that  door,  that  he  may  be  in  constant 
readiness  to  rcceive  them.  As  to  vicinity, 
the  nearest  part  of  the  prisoners’  staircases 
will  be  at  twelve  feet  distance;  ñor  will  they 
be  any  of  them  on  any  part  of  those  staircases 
at  the  time  : the  doors  that  open  into  them 
from  the  cell-galleries  will  then  be  locked. 
As  to  view,  the  prisoner’s  staircases  are  in- 
deed  open ; but  this  only  in  front,  and  the 
company’s  staircases  and  passages  are  closed; 
ñor  will  thev  see  anvthing  of  the  prisoner?, 
till,  from  th’eir  seats' in  the  chapel,  they  be- 
hold  them  at  a distance  on  tbe  other  sido  of 
the  intermediate  area,  ranged  in  ordcr  in 
their  cells. 
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SECTION  XIII. 

CELL-GALLERIES. 

Under  the  ñame  of  galleries  have  been  inen- 
tioned — 1.  The  prisoners’,  or  cell-galleries  ; 
2.  The  ¡nspection-galleries ; 3.  The  chapel- 
galleries.  It  is  only  the  first  that  come  under 
the  head  of  communicalions.  The  two  others 
have  been  spoken  of  already. 

Of  the  cell-galleries  little  need  be  said. 
Attached  to  the  severa!  stories  of  cells,  they 
hang  over  one  another,  and  over  the  grated 
passage,  which  butforits  grating  would  form 
a part  of  the  intermediate  arca.  I give  them 
four  feet  in  width,  with  balustrades  of  about 
3^  feet  high.  These  fcnces  should  in  height 
be  of  more  than  half  that  of  a man,  not  only 
to  prevent  his  falling  over  unawares,  but  lest 
a desperate  prisoner  should,  by  a mere  push, 
have  it  in  his  power  to  throw  over  a keeper 
or  fellow-prisoner:  more  than  the  height  ne- 
cessary  to  afford  that  security  is  superfluous, 
and  it  tends  to  reduce  the  size  of  the  pack- 
ages  capable  of  being  hoisted  up  from  the  in- 
termediate area  into  the  cells. 

I make  them  of  bars  rather  than  s61id  work, 
for  the  sake  of  ventilation,  and  of  iron  rather 
than  wood,  for  the  sake  of  streiigth  and  dura- 
bility. 

Underneath  the  galleries  runs  the  passage 
called  the  grated  passage,  of  the  same  width 
with  those  galleries,  but  on  a level  with  the 
intermediate  area  below,  from  which  it  is 
separated  by  a grating  also  of  iron,  and  reach- 
ing  from  within  the  thickness  of  a man  (or 
rather  of  a boy)  of  the  floor  of  that  area,  to 
within  the  same  thickness  of  the  iwider  sur- 
face  of  the  lowermost  cell-gallery  under  which 
it  runs.  Into  this  the  prisoners  are  received 
upon  their  landing  from  the  lowcst  staircase, 
instead  of  being  turned  loose  into  the  inter- 
mediate area,  where  they  would  have  imli- 
mited  access  to  the  under- warehouses,  and  by 
introducing  themselvcs  immcdiately  under  the 
inspection- galleries,  station  themselves  out 
of  the  reach  of  the  inspector’s  eye. 

Through  this  grated  passage  there  must  be 
doors,  which  may  be  of  the  same  materials,  to 
give  access  to  servants,  or  prisoners  employed 
as  servants,  to  the  fireplaces,  and  other  offices 
under  the  cells.  On  each  side  of  the  diame- 
trical  passage  there  must  be  at  least  one  pair 
of  such  doors,  and  there  may  be  any  greater 
number  that  convenience  may  require. 

The  form  of  the  balustrades  is  not  alto- 
gether  a matter  of  indiíference.  On  account 
^ of  cheapness  and  transparency,  the  upright 
bars  should  be  as  fesv  and  as  slender  as  the 
regard  due  to  strength  will  allow.  On  account 
of  safe  custody,  the  form  should  be  such,  in 
every  part,  as  to  preclude  a prisoner  from 
taking  a spring  from  them,  so  as  to  jump  up- 
on ibc  roof  of  any  of  the  inspection-galleries 


which,  in  a horizontal  line,  will  in  the  nearest 
part  be  at  not  more  than  eight  feet  distance. 
On  this  account,  the  upright  bars,  instead  of 
finding  sepárate  horizontal  bars  at  bottom  to 
meet  them  and  afford  them  support  in  a line 
exactly  under  them,  are  inflected  towards  the 
bottom ; and  the  perpendicular  part  and  the 
horizontal  being  both  in  one  piece,  the  former 
receives  sufficient  support  from  the  latter, 
and  the  first  transverse  piece  that  presenta 
itself  capable  of  affording  a man  a treading 
place  to  spring  from,  runs  two  or  three  inches 
wthin  a perpendicular  let  fall  from  the  rail. 
Prevented  in  this  way  from  rising  to  an  up- 
right posture  by  the  overhanging  rail,  it  would 
be  impossible  for  the  most  active  jumper  to 
take  the  smallest  spring;  he  would  tumble 
directly  dowii  lilfe  a dead-weight.  Such  a 
configuration  may  often  be  seen  in  balconies, 
though  given  without  any  such  view.  On 
the  same  account,  the  rail,  instead  of  being 
flat,  should  be  brought  to  an  edge,  in  such 
manner  that  the  section  of  it  shall  exhibit  a 
triangle,  either  equal-legged  or  right-angled ; 
and  if  right-angled,  with  the  right  angle 
within  side,  so  that  the  side  opposite  the  right 
angle  may  form  a slope  too  steep  to  spring 
from. 

These  precautions,  which  would  neither  of 
them  cost  any  thing,  seem  abundantly  suffi- 
cient : if  not,  there  are  a variety  of  ways  in 
which  the  deficiency  might  be  effectually 
made  up;  though  perhaps  not  without  some 
little  inconvenience  or  expense.* 


SECTION  XIV. 

DOORS. 

The  only  ones  that  need  any  very  particular 
notice  are  the  folding-doors  that  form  the 
grating  to  the  cells.  These  folding-doors 
open  outwards:  1.  Because  by  this  means 
they  may  be  made  so  as,  when  unlocked,  to 
lift  off  the  hinges,  in  order  to  give  admittance 
to  machines  and  bulky  packages ; and  this,  as 
I am  assured  by  my  professional  guide,  with- 
out prejudice  to  the  security  they  afford  : 2. 
Because  the  opening  of  them  inwards  would 
he  productivo  of  continual  embarrassment, 
unless  within  each  cell  a space,  equal  to  that 
required  for  one  of  the  leaves  to  turn  in,  were 
left  vacíint  and  of  no  use.  The  two  leaves 
I maae  unequal : the  lesser  something  lesa 
than  4 feet,  the  width  of  the  gallery ; the 
largor  will  of  course  take  the  rest  of  the  space, 
viz.  about  6 feet.  The  lesser  is  the  only  one 

* For  instance,  to  crown  the  rail  with  spikes, 
which  should  be  sharp  and  slender;  or  to  let 
fall,  from  the  bottom  of  the  balcony  above,  a 
row  of  bars  projecting  in  such  a manner  as  to 
render  it  impossible  for  man  or  boy  to  stand 
upon  the  rail,  in  a posture  sufficiently  near  to  an 
upright  one  to  enable  him  to  take  a spring. 
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I design  to  open  on  ordinary  occasions  : were 
it  equal  to  the  other,  that  is,  were  it  aboiit  5 
feet,  its  excess  of  length,  when  open,  beyond 
4 feet  (the  width  of  the  gallery  into  which  it 
opens)  would  prevent  its  opening  to  an  angle 
so  great  as  a right  angle ; whereby  the  passage 
it  would  añbrd  to  bulky  packages  would  be 
proportionally  narrowed. 

As  to  locksy  those  contri  ved  by  the  Rev. 
Mr.  Ferryman,  for  the  late  Mr.  Blackburn,  and 
by  him  made  use  of  in  the  construction  of  the 
Gloucester  gaol,  I trust  to,  upon  the  report 
of  that  ingenious  architect,  as  incapable  of 
being  picked : as  such,  if  they  are  not  dearer 
than  ordinary  ones  in  a proportion  worth  re- 
garding,  they  will  of  course  demand  the  pre- 
ference.  But  the  inspection  principie,  with- 
out  detracting  anything  from  the  ingenuity 
of  the  invention,  takes  much  from  the  neces- 
sity  of  that  and  many  other  prison  contri- 
vanees.  For  in  a Panopticon,  what  can  be 
the  necessity  of  curious  locks?  what  are  the 
prisoners  to  pick  them  with  ? by  what  ineans 
are  they  to  come  at  any  sort  of  piek-lock 
tools,  or  any  other  forbidden  implements  ? 
And  supposing  the  locks  of  these  doors  picked, 
and  the  locks  of  more  than  one  other  set  of 
doors  besides,  what  is  the  operator  the  better 
for  it?  Lock-picking  is  an  operation  that 
requires  time  and  experiment,  and  liberty  to 
Work  at  it  unobserved.  What  prisoner  picks 
locks  before  a keeper’s  face  ? 

An  appendage  which  will  have  its  use  in 
the  instance  of  every  door  to  M’hich  the  pri- 
soners have  access,  is  a warning~hell  attached 
to  it  in  such  a manner  as  to  ring  of  itself  upon 
every  opening  of  the  door.  The  door  should 
likewise  be  made  to  shut  to  of  itself,  for  in- 
stance, by  the  comraon  contri  vanee  of  a weight 
with  a Une  passing  over  a pulley.  By  the 
former  of  these  implements,  the  attention  of 
the  inspector  is  drawn  upon  the  prisoner  ; by 
the  latter,  the  prisoners  are  prevented  from 
rendering  the  bell  useless  by  leaving  the  door 
open  by  design  or  negligence. 

SECTION  XV. 

UlAMETUICAL  PASSAGE. 

On  the  sunk  story,  right  through  the  centre 
of  the  building,  and  leading  from  the  approach 
through  the  centre  of  the  projecting  front, 
runs  the  only  thorough  passage,  caíled  the 
diametrical  passage.  It  serves  for  the  fol- 
lowing  purposes : — 

l.  Admitting  the  officers  of  the  house  ajid 
visitors  into  the  inspector's  lodge ; 2.  Ad- 
mitting  machines  and  bulky  packages  into 
the  annular  area,  from  whence  they  may  be 
either  conveyed  into  the  store-rooms  on 
that  floor,  or  by  pulleys  or  cranes  hoisted  up 
into  the  store-rooms  in  the  roof  over  the 
cells. 


DOORS— PASSAGE. 

Lengths  qf  the  Diametrical  Passage. 
From  the  door  in  the  projecting  front, 
to  the  circumference  of  the  exterior  F 

circle  of  the  cellular  part say  . . 20 

From  the  circumference  of  the  great 
circle  to  the  exterior  circle  of  the  in- 
termedíate area,  viz.  that  part  of  it 
over  which  run  the  cell-galleries,  . IJ 
B — Here  it  meets  the  light 
from  the  sky-light  that  crowns 
the  intermedíate  area. 

From  the  outer  to  the  inner  circumfe- 
rence of  the  intermedíate  area,  . . 11 

From  the  inner  circumference  of  the  in- 
termedíate area  to  the  circumference 
of  the  central  aperture  in  this  story,  26 
N.B — Here  itagiiin  receives  the 
light  in  like  manner  from  above. 
From  this  anterior  part  of  the  circumfe- 
rence to  the  posterior  part,  ...  12 

From  the  posterior  part  of  the  circum- 
ference o the  central  area,  to  the  inner 
circumference  of  the  intermediate  area 
on  the  other  posterior  side,  ...  26 

N.B.  — Here  it  again  receives  the 
light. 

From  thence  to  the  interior  circle  of  the 
grated  passage  under  the  cell-galleries 
on  that  side, 7 
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Here  it  is  cut  into  tbree,  in  a manner  that 
will  be  described  in  speaking  of  the  exit.  On 
the  left  hand  of  the  diametrical  passage  is  a 
staircase  leading  to  the  inspector's  lodge. 

On  the  details  of  this  staircase,  with  re- 
gard  to  situation,  dimensions,  and  form,  it  is 
neither  easy  ñor  necessary  at  this  stage  of  the 
design  to  make  a fixed  decisión.  They  are 
left  very  much  at  large  by  the  governing 
principie,  and  convenience  on  this  head  will 
depend  in  good  measiire  on  local  circiim- 
stances,  such  as  the  form  and  dimensions  of 
the  under  warehouse  against  which  the  stair- 
ca.se  will  ahut,  and  the  form  and  dimensions 
of  the  officers’  apartments  on  that  side,  in  or 
near  the  projecting  front. 

The  form  which  in  a general  view  appears 
niost  advantageous,  is  that  of  a straiglit  and 
simple  flight  of  steps  without  return  or  cur- 
vatura. The  convenience  of  a return  is,  that 
half  the  room  is  saved  ; the  inconvenience  of 
it  is,  that  the  space  a man  has  to  traverse,  in 
order  to  reacli  a given  point.  is  augmented 
to  the  amount  of  what  would  be  the  whole 
length  of  the  staircase  if  laid  out  in  a right 
Une.  The  point,  however,  at  which  it  ter- 
minales and  opens  into  the  lodge,  should  at 
least  not  go  much  beyond  the  central  point 
of  that  apartment,  lest,  through  ignorance  or 
design,  access  should  be  gained  to  the  in- 
spection-gallery,  and  thence  to  the  cells,  by 
visitors  to  whom  such  privilegcs  might  not  bu 
thought  fit  to  be  allowed. 
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Rcffularity  would  rcquire,  but  convenience 
docs  hardly.  that  on  the  right  hand  of  the 
passage  there  should  be  a similar  staircase. 

At  the  liiie  where  it  falls  into  the  anterior 
part  of  the  central  area,  the  diarnetrical  pas- 
sage is  crossed  by  a pair  of  folding-gates  of 
open  iron-work,  occupying  its  whole  width. 
These  gates  pre  vent  promiscuous  visitors  nom 
advancing  any  farther,  and  straggling  either 
into  the  warehouse  on  each  side,  or  tlie  pos- 
terior part  of  the  intermediate  area. 

Before  it  reaches  this  transverse  gate,  it 
rcceives  no  side  doors  on  either  side.  Such 
doors,  if  opening  into  the  anterior  part  of  the 
intermediate  area,  would  require  porters  to 
guard  them  ; if  into  the  warehouse,  viz.  the 
space  between  the  intermediate  and  central 
area,  they  would  render  it  less  safe  to  make 
use  of  the  labour  of  the  prisoners  in  that  part 
of  the  building. 

The  pavement  of  the  diarnetrical  passage 
being  upon  a level  wnth  that  of  the  annular 
area,  and  the  exterior  surface  of  the  crown  of 
the  arch  level  with  the  floor  of  the  lowermost 
inspection-gallery  and  that  of  the  inspection- 
lodge,  the  height  of  this  passage  will  be  in  the 
olear  about  11  feet,  and  including  the  tbick- 
ness  of  the  arch,  12  feet. 

In  the  floor  of  the  lodge  the  central  aper- 
ture  will  in  the  day  be  in  general  left  open, 
in  order  to  give  light  to  the  central  area.  At 
bed-time,  it  might  either  be  closed  for  warmth, 
or  left  open  for  security;  in  order  to  expose 
to  the  view  and  offensive  forcé  of  a keeper 
lying  wdth  a light  in  the  lodge,  any  prisoner 
or  prisoners,  who,  contrary  to  all  human  pro- 
bability,  should  have  made  such  progress  in  a 
project  of  escape,  as  to  íind  theinselves  in  a 
situation  to  make  an  attempt  upon  the  trans- 
verse  gate.f 

At  the  foot  of  the  staircase  to  the  lodge 
might  be  a door,  the  opening  of  which  should 
ring  a warning-bell,  to  advertise  the  inspector 
of  the  approach  of  visitors  as  he  is  sitting  in 
his  lodge.  In  consideration  of  this  security, 
added  to  that  of  the  porter  stationed  at  the 
entrance  into  the  approach,  the  front  door, 
opening  from  the  approach  into  the  diametri- 

• The  rigbt-hand  side  of  the  prison  being 
fot  males,  requires  the  most  watching  and  the 
greatest  resort,  as  well  on  account  of  numbers  as 
of  scx.  Henee  I make  this  side  of  the  lodge  the 
principal  one  for  the  abode  of  the  oflicers,  and 
for  the  reception  of  customers  and  other  visitors. 
It  is  therefore  on  the  other  side  that  the  room  for 
the  staircase  can  best  be  spared. 

+ The  cover  for  the  central  aperture  might 
be  so  constructed  as  to  form,  when  lifted  up  on 
hinges,  a parapet,  answering  the  purpose  of  a 
balustrade,  each  quadrant  turning  upon  a hinge 
at  the  circumference.  There  would  only  need 
a lew  bars  to  hook  on  horizontally,  to  complete 
the  Circuit.  Or,  though  the  aperture  were  circu- 
lar, the  coyer  to  it  might  be  square.  A central 
piere  to  litt  off,  of  4 feet  diameter  in  the  one 
case,  or  4 feet  square  in  the  other,  would  reduce 
the  height  of  the  parapei  lo  4 feet. 


cal  passage,  need  not  be  locked ; ñor  will  any 
such  person  as  a turnkey,  or  porter  to  the 
house,  be  necessary.  At  the  foot  of  the  stair- 
case,  visitors  might  be  stopped  frorn  proceeding 
farther  without  ringing  a bell  and  ohtaining 
the  assistance  of  the  inspector  in  the  lodge, 
which  by  the  help  of  known  contrivances  he 
might  aíford  without  stirring  from  his  seat. 

To  protect  the  lodge,  when  thus  thrown 
open,  from  the  coid  blasts  of  a thorough  pas- 
sage, it  will  probably  be  thought  necessary  to 
add  to  the  grated  gates  above  mentioned,  a 
ftair  of  cióse  folding  doors ; as  likewise  a simi- 
lar pair  of  doors  on  the  opposite  or  posterior 
side  of  the  central  area.  With  this  defence 
from  coid,  there  need  be  the  less  scruple  about 
stationing  a keeper  to  sleep  in  the  lodge,  with 
the  central  aperture  open  in  the  floor. 


SECTION  XVI. 

COMMUNICATIONS — EXIT  INTO  THE  YARDS. 

The  exit  into  the  yards  is  one  of  the  nicest 
parts  of  the  anatomy  of  the  prison. 

The  diarnetrical  passage,  when  arrived  at 
the  anterior  circumference  of  the  farther  side 
of  the  annular  area,  is  absorbed  by  it : but 
recommencing  at  the  posterior  circumference, 
is  there  cut  into  three  branches ; a middle 
one,  being  a line  of  communication  joining 
without  discontinuance  the  inspection-gallery 
over-head  to  the  watch-house,  or  look-out, 
that  serves  for  the  inspection  of  the  yards  ; 
and  two  lateral  ones,  one  on  the  male,  and 
the  other  on  the  female  side.  Taking  their 
conimon  departure  from  the  grating  of  the 
annular  grated  passage,  they  run  on  in  paral- 
lelism,  like  a nerve,  an  artery,  and  a vein. 

The  nerve  which  conveys  to  the  most  dis- 
tant  extremity  of  this  artificial  body  the  all- 
vivifying  influence  of  the  inspection  principie 
— the  line  of  communication,  I mean — at  its 
origin  in  the  inspection-gallery,  preserves  its 
level  for  soine  space  ; that  is,  so  long  as  it 
hangs  over  the  intermediate  area,  and  till  it 
reaches  the  región  of  the  cell-gallery.  While 
it  does  so,  I cali  it  the  inspector  s bridye : and, 
to  distinguish  it  from  a similar  pass  on  the 
outside  of  the  building,  the  inspector  s inner 
bridye.  At  that  line,  in  order  to  fall  vvithin 
the  width  of  the  grated  passage,  and  get  from 
thence  into  the  arch  that  leads  to  the  outside 
of  the  building,  it  makes  a sudden  drop.f 
Four  feet  being  the  whole  width,  two  of  them 
are  allowed  to  form  the  slope  at  the  descent, 

-|;  Of  the  making  this  sudden  drop,  instead  of 
giving  the  line  of  communication  in  that  part  a 
regular  descent,  commencing  at  the  inspection- 
gallery,  one  reason  is,  that  it  may  not  block  up 
the  intermediate  area,  and  obstruct  the  introduc- 
tion  of  bulky  packages  from  the  diarnetrical  pas- 
sage. Another  use  is,  the  forcing  the  inspector 
to  take  a view,  in  his  descent,  of  tne  diarnetrical 
passage  and  the  warehouses  on  each  side,  as  will 
be  secn  presently. 
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the  other  two  are  allotted  to  give  room  for 
the  inspector  at  the  instant  after  his  landing, 
and  before  any  part,  of  his  body  is  within  the 
arch.*  The  space  occupied  by  the  first  two 
of  these  foiir  feet  I cali  the  inspector' s drop : 
that  occupied  by  the  other  two,  the  inspector  s 
landing-place.  Under  the  lowermost  story 
of  the  prisoner’s  cells,  all  round,  runs  a suiik 
story  of  cells,  composed  of  arclies  of  the  same 
width  and  depth,  but  wanttng  a foot  and  a 
half  of  the  height  of  those  which  compose 
the  cells.  That  part  of  the  Une  of  communi- 
cation  which  runs  through  and  occupies  one  of 
these  subterraneous  arches,  I cali  the  straits. 
The  whole  width  1 divide  into  three  passages : 
the  middle  one,  being  a continuation  of  the 
inspector ’s  landing  place,  I cali  the  inspectoras 
straits.  The  two  others,  one  on  each  side 
of  the  inspector’s  straits,  receive  the  prison- 
ers,  and  conduct  thein  through  the  arch  from 
the  grated  passage  : these  I cali  the  prisoner's 
straits.  The  floor  of  the  inspector’s  straits 
I malee  as  much  higher  as  the  height  of  the 
arch  will  admit,  above  the  floor  of  the  prison- 
er’s straits  on  each  side  : the  reason  is,  that 
he  may  have  the  more  commanding  view  of 
them,  as  he  and  they  go  out  together.  As  a 
farther  help,  their  floor  may  drop  a step  just 
before  their  arrival  at  this  pass ; and  from 
thence  it  may  sink  a little  further  by  a very 
gentle  slope  :f  and  the  advantage  would  be 
increased  by  giving  an  arched  fonn  to  the 
pártitibn  on  the  side  of  the  prisoners  on  either 
hand,  the  curve  bending/rom  his  side  towards 
theirs.  In  this  way,  the  advantage  given  him 
may  amount  to  about  14  inches,  a superiority 
M'hich,  taking  into  account  the  differences  of 
height  between  man  and  man,  seems  to  be 
as  much  as  can  be  requisite.  This  superiority 
wll  be  thus  made  out : — 

Distance  from  the  floor  of  the  cell 
above  (thickness  of  the  arch  in- 
cluded)  to  the  floor  of  the  grated  f.  in. 
passage  beneath,  .....  7 6 

Fall  of  the  latter  floor  by  a step,  . 0 10 

Total  depth  of  the  floor  on  which  the 

prisoners  tread,  below  the  floor  of 

the  cell  above, 8 4 

Thickness  of  the  above  arch,  ...  1 0 

Space  allowed  in  height  for  the  inspec- 
tor’s passage, 6 1 

Distance  of  the  platform  he  walks 
upon  below  the  floor  overhead,  . 7 1 

Distance  of  the  floor  the  prisoners 

walk  upon  below  the  same  level, 

as  before 8 4 

Substract  the  inspector’s  distance,  . 7 1 

Remains  the  height  of  the  inspector’s 

foot  above  that  of  the  prisoners,  . 1 2 


• Two  feet  is  no  great  thickness  : but  a man 
of  greater  corpulency  is  certainly  not  fit  to  bear 
an  executive  part  in  the  government  of  a prison. 

+ This  slope  would  have  the  farther  use  of 
facilit  uing  the  carrying  ofF  the  w'ater  employed 
in  washing  the  intermedíate  area. 


93 

In  point  of  width,  the  line  of  communica- 
tion,  at  its  origin  from  the  inspection-gallery, 
and  before  it  reaches  the  entrance  of  the  arel/, 
has  no  particular  limitation  ^ but  atthat  pass, 
which  I cali  the  straits,  it  must  conform  to 
the  dimensions  which  the  width  of  the  arch 
' allows,  after  reservation  of  a sufficient  space 
for  the  prisoners  on  each  side.  If  aiiything 
like  difficulty  oceur  any  where,  it  must  be  at 
the  very  entrance  into  the  arch,  since  from 
that  pass  it  widens  gradually  to  the  exit. 
Ought  the  width  of  all  three  passages  to  be 
alike  ? or  should  any,  and  which,  have  the 
advantage  in  this  respect  over  the  other  two? 
The  occasions  on  which  inspectora  will  have 
to  pass  one  another  will  oceur  but  rarely : but 
in  the  instance  of  the  prisoners,  these  occa- 
sions will  be  still  more  iinfrequent.  On  week 
days,  twice  a-day  each  prisoner  descends  to 
the  airing- wheel : but  should  they  descend 
even  in  padrs,  or  three’s,  they  M'ould  not  cross 
one  another  at  all ; for  one  does  not  quit  the 
wheel  till  another  has  arrived  there.  Neither 
on  Sundays  is  there  any  occasion  for  them 
to  cross,  at  least  at  this  particular  spot : and 
all  their  motions  may  be  predetermined  and 
provided  for.  Restraint  is  suitable  to  their 
condition;  freedom  to  that  of  the  inspector. 
A coníined  space  will  have  the  further  use  of 
cramping  any  exertions  a prisoner  might  be 
disposed  to  use,  in  the  view  of  bursting  in 
upon  an  inspector  when  engaged  in  so  narrow 
a pass,  with  a partition  between  them  of  so 
little  thickness. 

Here  follows,  then,  an  example  of  the  di- 
mensions, in  point  of  width,  that  might  be 
given  to  these  passages  : . — 


Clear  width  of  the  space  for  At  the  At  the 


the  male  prisoners’  pas-  entrance  exitfrom 
sage,  on  the  right  hand  .^,.ch.  Arch. 

side  of  the  inspeclor’s  f. 

i.\. 

F. 

IN. 

passage, 2 

Thickness  of  the  partition 

6 

4 

2 

of  the  inspector’s  passage,  0 
Clear  width  of  the  inspec- 

7 

0 

7 

tor’s  passage,  ....  3 

Thickness  of  the  partition 
of  the  inspector’s  passage 

10 

4 

0 

on  the  female  side,  . . 0 

Clear  width  of  the  female 

7 

0 

1 

prisoners’  passage,  . . 2 

G 

4 

2 

10 

0 

13 

6 

Upon  this  view,  the  widths  capable  of 
being  allowed  are  so  much  beyond  what  is 
absolutely  necessary,  as  to  leave  a consider- 
able latitude  of  choice.j|  The  partitions  may 

í Except  with  reference  to  the  qpposite  cell ; 
of  which  it  covers  from  a direct  view,  a width 
equal  to  its  own.  On  this  account,  the  narrower 
the  better.  „ , 

11  If  they  were  not,  the  arch  thus  allotted  to 
receive  the  line  of  communication  might  be  made 
wider  than  the  rest,  upon  the  condition  of  giving 
the  same  extra  width  to  that  whoIc  pile  of  arcl'.e» 
all  the  way  up. 
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accordingly  be  made  more  or  less  thick,  ac- 
cording  to  the  nature  of  the  materials.  When 
the  inspector’s  passage,  having  gained  the 
región  of  the  yards,  assumes  the  ñame  of  the 
covered  way,  the  partitions  which  boiind  it 
\vill  naturally  require  the  streng^h  and  thick- 
ness  of  a wall ; while  the  prisoners’  passages, 
having  no  longer  any  part  of  the  building  to 
bound  them,  will  require  each  of  them  a wall 
on  purpose,  as  will  be  seen  under  the  head 
of  Outleís. 

To  give  the  inspector  his  possible  view  of 
the  prisoners  as  they  pass,  there  must,  of 
course,  be  siyht-holes.  They  may  be  closed 
with  glasses.  They  oiight  to  be  conical ; 
narrower  on  the  inspector’s  side  than  on  the 
prisoners’  side.  Though  these  holes  should 
on  the  different  sides  be  on  the  same  level, 
they  will  not  yield  to  the  eye  of  the  prisoner 
the  thorough  light:  for  they  are  considerably 
above  his  eye,  and  no  line  drawn  towards  his 
eye,  from  any  hole  on  the  one  side,  would 
pass  through  any  hole  on  the  other : another 
advantage  in  sinking  the  floor  of  the  prison- 
ers’ passage  below  the  level  of  the  inspector's 
passage.  The  wall  of  this  passage,  in  the 
same  manner  as  those  of  the  inspection-gal- 
lery  of  which  it  is  the  continuance,  should  for 
the  same  reason  be  painted  black  : those  of 
the  prisoners’  passages,  for  the  opposite  rea- 
son,  kept  as  white  and  as  glossy  as  possible. 

The  least  convenient  part  of  the  whole  is 
the  inspector  s drop* 

But  out  of  this  very  inconvenience  I ex- 
tract  a superior  advantage.  The  descent  is 
by  a sort  of  ladder,  deviating  so  little  from 
the  perpendicular  as  to  oblige  a man,  in  order 
to  find  footing  as  he  goes  down,  to  turn  his 
face  to  instead  oi  from  the  steps  ; in  so  doing, 
he  gets,  and  is  obliged  to  get,  a view  of  the 
diametrical  passage  and  the  warehouse  on 
each  side  ; such  as  it  would  have  been  diífi- 
cult  to  have  given  him  by  any  other  means. 
A rope  or  bar  to  hold  by  on  each  side  saves 
him  from  all  danger,  and  even  from  all  incon- 
venience, beyond  that  of  being  obliged  to  turn 
himself  half  round. 

A few  inches  below  the  level  of  the  ceiling 
of  the  diametrical  passage,  is  a siyht-hole  in 
the  partition  that  forms  a back  to  the  steps : 
through  this,  as  he  descends  with  his  face  to 
the  ladder,  he  gains  a full  view  of  that  pas- 
sage : and  on  each  hand  another  sight-hole, 
through  which  he  gains  a view  equally  full, 
through  correspondent  apertures,  of  the  in- 
side  of  the  warehouse  on  each  side.f  By  this 

• Two  feet  only  in  width,  to  11  feet  7 inches 
descent,  leaves,  at  the  large  allowance  of  nearly 
one  foot  for  each  step,  little  more  than  two 
inches  projection  of  each  step  beyond  the  one 
above  it. 

+ The  warehouses  are  laid  out,  as  far  as  con. 
vcnience  admits,  in  such  a manner  as  to  favour 
tíus  view,  upon  the  radial  principie,  as  explained 
under  the  head  of  Outlets. 


means,  the  labour  of  the  prisoners  may  be 
made  use  of  with  the  less  scruple  in  all  those 
stations,  without  the  necessity  of  stationing 
along  mth  them  in  each  place  an  inspector 
on  purpose,  and  yet  without  departing  in  this, 
any  more  than  in  any  other  instance,  from  the 
principie  of  omnipresence. 

As  to  the  relative  width  to  be  given  to  this 
line  of  communication  in  its  different  parts, 
it  admits  of  considerable  latitude.  The  most 
natural  course  is  to  gpve  it  the  same  width 
throughout.  In  its  whole  width,  whatever 
that  be,  it  blocks  up,  not  only  the  whole  of 
the  opposite  cell  of  the  first  story  of  cells, 
but  even  a part  of  the  height  of  the  second 
story  ; ñlling  up  the  place  of  the  cell-gallery 
in  büth  instances.  To  give  a passage  round 
from  the  cell-gallery  on  one  side  to  the  cell- 
gallery  on  the  other,  requires  some  little  con- 
tri vanees,  with  relation  to  which  it  is  not 
necessary  to  be  either  very  particular  or  very 
determinate.  In  the  upper  one  of  the  two 
stories,  the  obstruction  may  be  obviated, 
partly  by  lowering  the  ceiling  of  the  line  of 
communication  in  that  spot ; partly  by  giving 
a step  or  two  from  the  cell-gallery  on  each 
side,  to  carry  the  passenger  in  that  spot  across 
and  over  the  obstruction  : in  the  lower  one 
of  the  two  stories,  by  cutting  out  of  the  cell, 
all  round  the  obstruction,  a space  sufficient 
to  make  a passage  of  equal  width  with  the 
cell-gallery,  viz.  four  feet. 

It  is  scarce  necessary  to  observe,  that  in 
order  to  maintain  in  this  part  the  limitation 
set  to  the  prisoners’  path,  andto  preventthem 
from  straggling  into  the  intermediate  area, 
or  clambering  up  the  line  of  communication, 
so  as  to  get  at  top  of  the  inspection-gallery, 
or  forcé  their  way  in  at  the  Windows,  the 
grating  of  the  annular  grated  passage  must, 
in  its  form,  be  governed  by  the  confíguration 
of  the  parts  in  question,  and  apply  itself  to 
them  with  particular  care : and  where  any 
part  of  the  line  of  communication  is  within 
reach  of  the  prisoners,  either  walking  in  their 
passage  or  abiding  in  their  cells,  it  should  be 
of  materials  equally  impregnable. 


SECTION  XVII. 

£XTERIOR  ANNULAU  WELL.J 

All  roimd  the  polygonal  part  of  the  building, 
runs  an  annular  trench,  which  may  be  called 
the  Exterior  Annular  Welly  and  its  floor  the 
Exterior  Annular  Area.  In  width  I make  it 
12  feet ; less  than  that  not  being  sufiicient  to 
afford  length  enough  to  the  line  of  commu- 
nication in-  that  part  between  the  inside  of 
the  building  and  the  look-out  in  the  yards.  Q 

± This  well,  except  in  its  width,  is  but  little 
different  from  the  sunken  wells  or  areas  which 
are  so  common  in  the  front  of  theLondonhouses. 

II  See  Section  Outlett,  It  might  even  be  wider 


* 


SlECT.  XVIIL]  EXTERIOR  ANNULAR  WELL. 


The  floor,  for  the  sake  of  carrying  oíF  the 
water,  is  8 inches  lower  than  the  floor  of  the 
prisoners’  passage  through  the  building,  which, 
as  mentioned  in  speaking  of  the  exit,  is  itself 
10  inches  below  that  of  the  interior  annular 
well.* 

It  is  hounded  all  round  by  a wall,  which, 
after  serving  for  the  mere  support  of  the  earth 
froin  the  area  helow  to  the  siirface  of  the 
ground  above,  is  crowned  by  a parapet,  reach- 
ing  about  4 feet  above  that  siirface.  This  4 
feet  added  to  the  7^  feet,  and  the  feet, 

i.  e.  te  the  9 feet,  makes  13  feet,  the  height 
which  a prisoner  who  had  let  himself  down 
into  the  well  would  ha  ve  to  cUmb  »p  before 
he  could  gain  the  yards. 

It  is  filled  up  and  cut  through  in  one  part 
only,  viz.  at  and  by  the  line  of  communica- 
tion  above  mentioned,  runiiing  in  the  same 
direction  \vith  the  diametrical  passage. 

The  uses  of  it  are  as  follow:  — 

1.  To  give  light  and  air  to  the  sunken  story 
under  the  cells. 

2.  To  prevent  prisoners  from  escaping,  upon 
the  supposition  of  their  having  let  themselves 
down  from  the  Windows.  It  answers  in  this 
point  of  view  the  purpose  of  a ditch  in  forti- 
iieation  on  the  outside  of  the  building,  in  the 
same  manner  as  the  intermediate  well  that 
runs  parallel  to  it  in  the  inside. 

3.  To  reduce  the  ascent  which  the  chapel- 
visitors  have  to  perform  in  order  to  gain  the 
chapel,  and  to  atford  a place  for  a kitchen  and 
other  such  ofiiees  to  the  governor’s  house, 
vvútbout  sacrificing  a ground-floor  to  that  pur- 
pose, and  lodging  him  and  his  family  at  an 
inconvenient  height. 

4 To  afford  all  round  a commodious  place 
for  cellaring,  capable  of  being  enlarged  inde- 
finitely  as  occasion  may  arise. 

Were  there  no  such  trench  cut  on  the  out- 
side, what  would  be  the  consequence  ? — 
Either — 

1.  The  building  remaining  in  all  other  par- 
ticulars  the  same,  the  ground  must  be  brought 
cióse  to  it  all  round ; — or, 

2.  The  story  under  the  cells  must  be  omit- 
ted  altogether,  as  well  in  the  cellular  part  as 
in  the  inspection-tower  ; — or, 

3.  That  story  must  be  raised  above  ground, 
and  the  whole  building  made  so  much  higher. 

In  all  three  cases,  the  2d  and  4th  of  the 
above  advantages  would  be  lost.  A prisoner 
who  had  let  himself  down  from  any  of  the 

without  inconvenience,  and  without  any  objec- 
tion  but  the  extra  expense,  which  is  only  that  qf 
digging  and  paving.  This  degree  of  width,  it 
is  true,  is  not  absolutely  necessary  anywhere 
else  than  cióse  to  the  line  of  communication,  to 
afford  room  for  it  to  rise  by  a staircase  to  a level 
with  the  ground.  But  on  accountof  light  and 
air,  it  were  better  not  to  narrow  the  area  any- 
where else. 

• Total,  IB  inches  lower  than  the  interior  well. 
It  may  be  brought  to  thig  depth  from  -2  inches 
by  8 gentle  slope. 


Windows  would  find  nothing  capable  of  pre- 
ventiiig  him  from  going  on  to  the  exterior 
wall : the  convenience  of  cellaring  would  be 
lost:  and,  the  floor  of  the  lowest  story  of 
cells  being  even  with  the  ground,  there  would 
be  nothing  to  hinder  the  prisoners  in  the  yards 
from  holding  promiscuous  converse  with  the 
prisojiers  on  that  story  of  the  cells. 

In  the  first  case,  too,  the  space  under  the 
cells  would  be  reduced  to  the  condition  of 
mere  cellaring:  not  fit  for  any  person  to  abide 
in,  or  pay  frequent  visits  to,  on  account  of 
the  absolute  want  of  free  air ; debarred  in  a 
great  degree  from  the  light,  of  which  the 
intermediate  well  would  at  that  depth  aíTord 
but  a very  scanty  measure.  The  warehouses 
under  the  lodge  would  likewise  suffer  in  point 
of  ventilation,  by  being  deprived  of  the  draught 
which  might  be  occasionally  made  by  throw- 
ing  open  the  Windows  of  the  rooms  under  the 
cells,  at  the  same  time  with  the  doors  opening 
from  them  into  the  intermediate  area. 

In  the  second  case,  there  would  be  no  place 
for  lighting  fires  under  the  cells ; no  place 
for  warehouses  anywhere;  no  ineans  of  con- 
veying  the  prisoners  into  the  yards,  without 
giving  them  the  faculty  of  promiscuous  in- 
tercourse,  by  carrying  them  in  their  passage 
to  and  from  their  staircases  abreast  of  every 
cell  in  the  lowermost  story  of  cells.  There 
would  be  no  diametrical  passage ; no  means 
of  conveying  bulky  arricies  into  the  cells  and 
store-rooms  overhead,  through  the  interme- 
diate area;  and  that  most  indispensable  of 
all  apartments — that  vital  part  of  the  whole 
establishment — the  inspector’s  lodge,  would 
be  cut  to  pieces  and  destroyed. 

In  the  third  case,  which  is  the  least  un- 
favourable  one,  the  second  and  fourth,  of  the 
above  advantages,  as  already  mentioned, 
would  be  sacrificed,  as  also  the  third : 8 feet 
would  be  added  to  an  ascent  already  greater 
than  could  be  wished ; and  no  advantage 
worth  inentioning  would  be  gaincd.f 


SECTION  XVIII. 

WINDOWS  REACHING  LOW,  AND  GLAZED  ; 
INSTEAD  OF  HIGH  ÜP,  AND  OPEN. 


Being  informed,  that  in  a building  of  tliis 
height,  and  consequently  of  this  thickness, 
glass  would  not  cost  more  than  wall,  my  in- 
structions  to  the  architect  were,  Give  me  as 
much  window  as  possilde ; provided  they  are 
not  brought  down  so  low  as  to  render  it  too 


+ The  quantíty  of  building  would  be  the  same; 
nd  the  saving  of  the  small  expense  of  digging 
muid  be  at  least  counterbalanced  bv  the  adüi- 
¡onal  expense  of  scafiblding 
f time  in  ascending  and  desceñe  ing.  The  only 
avinff  would  be  that  of  the  sunk  wall  of  9 feet 
igh  for  the  support  of  the  ground --  a purpose 
or  which  the  sbghtest  thickness  ofwalling  would 
e sufficient. 


PANOPTICON;  POSTSCRIPT,  PART  I.  [Sfct.  XVIIt. 


cohl.  In  consequence,  I have  two  Windows 
in  oacb  coH  : each  4 feet  wide  and  3 feet  high. 

It  was  Mr.  Howard  that  first  conceiyed  the 
prcvailing  antipathy  to  glass : it  adniits  pro- 
spect,  and  it  exeludes  air.  Prospeets  seduce 
the  indolent  from  their  work : air  is  neces- 
sarv  to  Ufe.  On  any  otber  than  the  Panopti- 
can  plan,  the  antipathy  may  have  some  reason 
on  its  side : on  this  plan,  it  would  have  none. 
Blinds  there  are  of  different  sorts  which  would 
adinitair,  without  admitting  prospect : glazed 
sashes  when  open  will  admit  air.  But  blinds, 
as  soon  as  the  inspector’s  back  was  turned, 
would  be  put  aside  or  destroyed ; and  Win- 
dows would  be  shut : for  the  most  ignorant 
fcel  the  coldness  of  fresh  air,  and  the  learned 
only  understand  the  necessity  of  it  to  health 
and  Ufe.  True : but  in  a Panopticon  the  in- 
spector’s back  is  never  turned.  In  this  point, 
as  in  others,  who  will  oífend,  where  conceal- 
nient  is  impossible  ? 

In  Mr.  Howard’s  plan,  observe  what  is  paid 
for  sbutting  out  prospeets.  The  tall  must 
be  kept  fiom  idling  as  well  as  the  short ; and 
a tall  man  may  make  himself  still  taller  by 
mounting  on  bis  bed,  or  standing  on  tiptoe. 
Therefore,  Windows  must  not  begin  lower 
than  seven  feet  from  the  floor.  But  above 
this  seven  feet  there  must  be  a modérate 
space  for  a hole  in  the  vvall  called  a window : 
partly  for  this  reason,  and  partly  to  make  sure 
of  sufficient  height  of  ceiling,  a cell  must  be 
at  least  ten  feet  high  in  the  inside.  Sucb 
accordingly  is  the  construction,  and  such  the 
height,  of  the  cells  at  Wymondham.* 

To  what  climate  is  this  suited  ? To  the 
East  or  West-Indies;  perhaps  to  some  part 
of  Italy;  certainly  not  to  any  part  of  our 
three  kingdoms.  To  what  employments  ? To 
laborious  employments — to  employments  that 
are  to  be  carried  on  out  of  doors ; to  few  that 
in  such  a place  can  be  carried  on  within  doors 
— to  few  indeed  that  can  be  termed  sedentary 
ones.  What  weaver,  what  spinner,  what  shoe- 
maker,  what  tailor,  what  coachmaker,s  can 
Work  with  drenched  or  frozen  hands? 

To  mitígate  the  coid,  and  to  exelude  snow 
and  rain,  Mr.  Howard  allows  a wooden  shut- 
ter.  But  to  do  this,  such  a shutter  must  ex- 
clude  light.  Whatis  thewretched  solitary  to 
do  then  ? creep  into  his  bed,  or  sit  down  and 
pine  in  forced  and  useless  indolence. 

Mr.  Howard,  with  all  this,  allows  no  fíring. 
One  would  think  from  him  there  were  no 
tviuter. 

The  thicker  walls  are,  and  the  higher  above 
the  floor  holes  in  the  wall  instead  of  Windows 
are,  the  better  they  serve  to  keep  out  coid 
and  rain:  henee  another  reason  for  piling 
bricks  upon  bricks,  and  giving  rooms  in  pri- 
sons  the  height  of  those  in  palaces. 

In  rooms  that  have  no  light,  that  is,  not 


• P®evor’.s  Letters  in  Annual  Re. 

gi.ster  for  IJbC,  Letter  III. 


three  or  four  feet  above  the  eye,  weaving  can 
scarcely  be  carried  on:  from  such  rooms,  that 
profitable  employment,  that  qidet  employ- 
ment,  in  other  respecta  so  well  suited  to  an 
establishment  of  this  kiml,  is  therefore  in  all 
its  infinity  of  branches  peremptorily  excluded. 
For  this,  therefore,  among  other  reasons,  there 
must  be  other  places  for  working  in.  Ac- 
cordingly, at  Wymondham,  for  50  feet  4 by 
14 : 8 of  cells,  yon  have  on  one  part  20 : 6 
by  lOfeet  of  work-room  ;f  and  in  another  part. 
a work-room  of  the  same  dimensions  for  only 
29  feet  4 by  14  feet  8 of  cells.  J 

At  Wymondham,  these  holes  are  guarded 
each  of  them,  inside  and  out,  by  a double 
grating : a single  one  under  the  eye  of  an  in- 
spector is  enough  for  me.  Were  a prisoner 
to  elude  this  eye  (though  how  he  is  even  by 
night  to  elude  the  eye  of  a watchman,  con- 
stantly  patroling,  I do  not  know,)  and  get 
through  this  grating  (though  how  a man  is  to 
forcé  iron  bars  without  tools,  I am  equally  at 
a loss  to  conceive,)  where  will  he  find  himself? 
In  the  yards  ? No,  but  in  a w'ell,  in  which  he 
has  a wall  of  13  feet  high  to  climb,  as  we  shall 
see,  ere  he  can  reach  the  yards.  And  were 
he  over  this  wall,  where  w'ould  he  be  then  ? 
In  a space  inclosed  by  another  high  wall,  with 
three  centinela  in  an  inclosed  walk,  patrolling 
on  the  other  side. 

So  far  from  there  being  any  need  of  double 
gratings,  the  single  grating  need  not  have  cross 
bars.  It  is  not  necessary  it  should  be  capable 
of  resisting  eitherlong-continued  attempts,  or 
violent  ones.  II 

If  anywhere,  in  any  particular  pile  of  cells, 
any  unguarded  circumstance  in  the  construc- 
tion aíForded  the  means  of  descent  otherwise 
than  by  climbing  down  instead  of  dropping, 
advantage  could  not  be  taken  of  the  weak- 
ness  from  any  other  pile  in  the  circuit : in  the 
polygonal  form,  the  projecting  angles  render- 


+ Viz.  a little  less  than  one  third  addition. 

Viz.  a little  less  than  one  half  of  addition. 

There  would  be  an  advantage  in  placing  it 
as  near  to  the  outside  of  the  wMl,  and  by  tnat 
means  as  far  from  the  inside  of  the  cell,  as  it  can 
be,  consistently  with  strength;  that  is,  so  as  not 
to  be  Hable  to  be  thrown  down  by  a push,  to- 
gether  with  the  brick-work  or  stone  in  which  it 
is  bedded.  Why  ? Because  by  this  means  so 
much  room  may  be  gained  to  the  cells — the  pier 
under  each  window  forming  a kind  of  dresser 
answering  the  purpose  of  a table. 

Above  the  third  story  of  cells,  bars  can  hardly 
be  deemed  necessary.  The  window  of  the  lowest 
being  10.J  above  the  sunken  externad  area,  the 
following  table  shows  the  heights  from  whicb  a 
fugitive  would  have  to  drop  from  the  respective 
Windows  upon  a stone  pavement:  it  being  taken 
for  granted  that  the  cell  aífords  neither  a rope, 
ñor  materials  of  which  a rope  could  be  made  in 
the  compasa  of  a night,  by  persons  exposed,  oc- 
casionally  at  least,  if  not  constantly,  to  the  eyes 
of  a patrolling  watchman : — 


Lower  story,  10  f.  6 in. 
Second  story,  19  ,6 
Tiiird  story,  28  6 


Fourth  stoiy,  37  f.  6 in- 
Fifth  story,  46  6 
Sixth-story,  65 6 , • 
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ing  it  impossible  to  climb  horizontally  on  the 
outside,  from  a window  of  any  cell  to  any 
window  of  the  cell  contiguoiis  on  either  side. 

If  fastened  up  in  two  places  on  each  side, 
and  in  the  middle  at  top  and  bottom,  the 
^atings  may  want  about  7 inches  of  reach- 
ing  the  brick  work  at  bottom,  and  about  ten 
inches  of  reaching  that  at  top ; especially  if 
they  termínate  at  top  and  bottom,  not  in  a 
horizontal  bar,  but  in  a row  of  perpendicular 
spikes:  by  this  means,  little  morethan  3^  feet 
in  height  of  grating  will  serve  for  a window 
5 feet  in  height ; and  in  width  little  more  than 
feet  of  grating  will  serve  for  4 feet. 

Among  the  oífenders  who  are  bable  to  be 
consigned  to  these  scenes  of  punishment,  it 
is  but  too  common  to  see  boys  of  little  more 
than  ten  years  of  age.  A thin  person,  boy 
or  man,  can  generally  get  his  body  through, 
wherever  he  can  pass  his  head  ; that  is,  if  not 
hindered  by  the  breadth  of  his  body,  he  will 
not  be  by  the  thickness.  But  a person  can- 
not  press  against  the  point  of  a spike,  as  he 
could  against  a bar.  From  these  data,  gra- 
tings  might  be  formed,  requiring  a much  less 
quantity  of  materials  than  what  is  commonly 
employed,  yet  of  sufficient  strength  for  the 
present  purpose. 


SECTION  XIX. 

MATERIALS. 

Arcked  Work — Much  Iron — Plaster  Floors. 
The  peculiarities  of  the  present  plan  are  not 
confined  to  the  head  of  construction : they 
extend  in  some  degree  to  the  materials.  The 
abundant  use  made  of  iron  will  hardly  fail  to 
be  observed. 

In  preferring  brick  or  stone-work  to  wood, 
and  in  consequence  arches  to  other  partitions, 
it  does  no  more  than  follow  the  plans  already 
in  yogue.  Such  a mode  of  construction  is 
more  particularly  necessary  in  a Panopticon, 
than  in  a biulding  of  perhaps  any  other  form. 
The  circumstance  that  renders  it  so  pecu- 
liarly  favourable  to  ventilation,  renders  it  of 
course  equally  exposed,  if  made  of  combus- 
tible materials,  to  accidents  from  fire.  Were 
a fire  to  begin  anywhere,  especiaUy  towards 
the  centre,  it  would  spread  all  round  — the 
wind  would  pour  in  from  aU  quarters  — the 
whole  would  be  presently  in  a blaze — and  the 
prisoners,  being  locked  up  in  their  cells,  and 
even  were  their  cells  open,  deprived  ofall  exit 
except  through  one  or  two  narrow  passages, 
would  be  burnt  or  suíFocated  before  any  as- 
sistance  could  be  applied. 

This  at  least  would  be  the  case  were  it  not 
for  the  care  taken  to  keep  accumulated  a large 
fund  of  water  in  the  cistern  at  the  top  of  the 
building,  ready  to  be  poured  in  whenever  and 
wherever  there  may  be  occasion  for  it.  But 
Dotwithstanding  thisassistance,  and  the  great 
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security  against  all  such  accidents  afforded 
by  the  circumstance  of  unremitted  inspection, 
as  a building  of  this  sort  is  designed  for  dura- 
tion,  and  the  diíFerence  in  point  of  expense 
need  not  be  considerable,  it  seems  best  to  be 
on  the  safe  side.* 

The  great  use  here  proposed  to  be  made  of 
iron  has  been  made  on  diíferent  occasions  with 
a view  to  different  advantages  : soinetimes 
to  admit  air,  sometimes  to  save  room,  some- 
time  for  the  sake  of  strengh.  In  all  instances, 
it  has  the  advantage  of  being  peculiar ly  im- 
pregnable  to  putrid  contagión  — even  plaster, 
brick,  and  stone,  not  being  in  this  respect  aU 
together  above  reproach.  Henee  the  great 
stress  laid  on  frequent  white-washing,  wher- 
ever any  of  the  three  latter  materials  are 
employed. 

It  is  partly  on  account  of  the  admission  it 
gives  to  air,  that  I prefer  it  for  both  the  pri- 
soners’ staircases,  and  for  all  their  galleries. 
In  arched  galleries  of  brick  or  stone,  besides 
that  they  would  take  up  room,  the  air  might 
be  apt  to  stagnate.  Substituting  open- work 
to  such  cióse  materials,  adds  in  elfect  so  much 
in  width  to  the  annular  well.  The  inter- 
stices  between  the  bars,  instead  of  forming  an 
obstruction  to  a current  of  air,  serve  rather 
to  accelerate  it. 

It  was  the  consideration  of  the  little  room 
taken  up  by  this  material,  that  suggested  it 
to  me  as  peculiarly  well  adapted  to  the  pur- 
pose of  affording  supports  to  the  chapel.  Brick 
pillars,  of  the  thickness  necessary  to  support 
so  lofty  a building,  would  afford  a very  ma- 
terial obstruction  to  the  voice  in  its  passage 
from  the  minister  to  the  prisoners,  when  sta- 
tioned  in  their  cells,  or  in  the  galleries  before 
their  cells.  It  is  on  the  same  consideration, 
likewise,  that  I propose  to  make  considerable 
use  of  it  inthe  construction  of  the  inspection- 
galleries.  It  is  to  obtciin  both  these  advan- 
tages, that  I make  use  of  no  other  material 
for  one  entire  boundary  (viz.  the  interior  one 
opposite  the  Windows)  oí  every  cell. 

To  obtain  that  sort  of  strength  which  con- 
sists  in  inflexibility,  with  less  unyvieldiness, 
and  at  a less  expense  of  materials,  it  oceurred 
to  me  to  make  the  pillars  hollovv.  Being  of 
iron,  they  may  thus  be  made  not  only  to  take 
up  beyond  comparison  less  room,  but  even 
to  possess  greater  strength,  even  when  hol- 
lowed  to  such  a degree  as  not  to  exceed  brick 

• In  a panopticon  which  required  apartments 
of  greater  width  than  could  conveniently  be 
given  to  arphes,  some  of  the  other  modes  of  se- 
curing  buildings  against  fire- might  be  adopted  ; 
such  as  that  of  stopping  the  draught  of  air  by 
iron  piales,  upon  Mr.  Hartley’s  plan  — or  by 
simple  plastering,  upon  £arl  Stanhope’s.  buch 
superior  width  might  be  necessary  in  some  ma- 
nufactories : ñor  would  it  be  incongruous  to  the 
object  of  the  institution,  where  seclusion  was  out 
of  the  question,  as  in  free  manuíactories  and 
poor-houses. 
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or  stonc  in  weight.  It  occurred  to  me,  that 
iron  was  cast  in  large  masses  to  serve  for 
water-pipes.  Upon  inquiry  at  a great  found- 
ery  where  it  is  cast  for  sucli  purposes,  I learnt 
that  in  that  manufactory  it  coiild  be  cast 
hollow  for  a length  of  12  feet,  but  no  more. 
Upon  Consulting  with  my  professional  ad- 
viser,  I was  informed  that  that  length  could 
be  made  to  sulhce ; and  it  occurred  to  him, 
that  of  the  eight  supports  which  would  be  a 
sulTicient  number  for  such  a building,  some 
miglit  be  made  to  answer  the  purpose  of 
water-pipes  for  conveying  the  water  from  the 
roof ; and  to  me,  that  others  of  them  might 
be  made  to  serve  for  chimneys  — articles  for 
which  it  might  othervvise  be  not  altogether 
easy,  in  a building  of  so  peculiar  a construc- 
tion,  to  find  a coiivenient  place. 

In  point  of  economy,  I hope  to  find  this 
uscful  material  not  more  expensive,  but  ra- 
ther  less  so,  than  the  quantity  of  stone  or 
brick-work  that  would  be  requisite  to  answer 
the  same  purpose  ;*  since  cast-iron,  and,  in 
most  instances,  even  that  not  of  the  finest 
quality,  would  answer  as  well  as  hammered, 
with  half  the  expense. 

It  is  at  the  recommendation  of  the  same 
intelligent  artist  that  I adopt  those  called 
stucco  or  plaster  Jioors,  in  preference  to  any 
other  ; and  this  for  a variety  of  reasons  : — 

1.  Tliey  are  incombustible.  In  this  respect 
they  have  the  advantage  of  wooden  floors. 

2.  They  take  up  very  little  room.  The 
tliickness  of  1^  indi  over  the  brick-work  at 
the  croHTi  is  sufficient.  In  this  point  they 
have  the  advantage  over  all  other  floors,  and 
most  of  all  over  wood,  which,  besides  boards, 
require  joists  to  lay  them  on. 

3.  They  are  uniform,  without  crevices  or 
interstices.  In  this  respect  they  have  also 
the  advantage  over  all  other  floors  : in  the 
highest  degree  over  brick,  then  over  wood, 
and  even  over  stone.  The  inconvenience  of 
crevices  and  interstices,  as  is  well  remarked 
by  Mr.  Howard,  is  to  harbour  dirt,  and  occa- 
sionally  putrescent  matter,  capable  of  fouling 
the  air,  and  affording  ill  scents. 

4.  They  are  cheap  : when  thiis  thinly  laid, 
much  cheaper  than  wood,  or  stone,  or  even 
than  any  choice  kind  of  brick,  such  as  clink- 
ers ; and  full  as  cheap  as  any  tiling  that  would 
be  proper  for  the  purpose. 

5.  They  are,  it  is  true.  Hable  to  crack,  es- 
pecially  on  the  first  settling  of  the  buüding. 
On  the  other  hand,  if  a crack  takes  place, 
they  are  easily  and  efiectually  repaired. 

Mr.  Howard  lays  great  stress  on  the  iin- 
wholesomeness  of  such  floors  as,  by  their 
roughness,  such  as  unplaned  boards,  or  by 
numerous  and  wde  interstices,  are  ajit  to 
harbour  putrescent  matter : but  I know  not 


• In  Hughes’  Riding  Amphitheatre,  near  Lon- 
uon,  the  supports,  I am  tola,  are  of  iron  silvered. 


that  he  anywhere  tecommeiids  plaster  floors, 
which  are  freer  than  any  ordinary  floors  from 
that  inconvenience. 

SECTION  XX. 

OUTLETS,  INCLUDING  AIRING-YARDS. 

Are  airing  -yards  to  be  looked  upon  as  a 
necessary  appendage  to  the  building?  II 
so,  what  extent  ought  to  be  given  to  them? 
Ought  any,  and  what,  divisions  to  be  made 
in  them,  corresponding  to  so  many  divisions 
among  the  prisoners  ? In  what  manner  may 
the  influence  of  the  inspection  principie  be 
extended  to  them  to  the  best  advantage  ? — 
The  answers  to  these  questions  will  depend 
partly  upon  the  general  plan  of  management 
in  view,  partly  upon  local  circumstances. 

Of  these  points,  the  first  and  third  are  con- 
sidered  under  the  head  of  management  :f  and 
the  result  is,  that  airing-yards  to  be  used  on 
working-days  are  not  essential  to  the  esta- 
blishment ; but  that  for  Sunday’s  use  they 
would  be  at  least  convenient : that  if  both 
sexes  are  admitted,  one  división,  and  con- 
sequently  two  sepárate  yards,  are  indispens- 
able ; but  that,  as  between  prisoners  of  the 
same  sex,  the  advantage  to  be  gained  by  any 
further  división  seems  hardly  decided  enough 
to  warrant  the  expense.J 

Whatever  be  the  extent  of  the  airing - 
ground,  and  whatever  the  number  of  divisions 
made  in  it,  two  erections  raust  at  any  rate  be 
made  in  it,  in  order  to  extend  to  these  ex- 
terior appendages  the  all-vivifying  influence 
of  the  commanding  principie:  1.  A look-out, 
or  exterior  inspection  - lodge  ; 2.  A Hne  of 
communication  for  prisoners  as  well  as  in- 
spectors,  between  this  look-out  and  the  build- 
ing. Let  tbe  look-out,  then,  be  considered 
as  occupying  the  centre  of  a circle : of  this 
círcle,  the  Hne  of  communication  forras  one 
radius : from  the  same  centre  may  be  pro- 
jected,  as  co-radii,  walls  in  any  number  cor- 
responding to  the  number  of  divisions  pitched 
upon. II  See  Píate  III. 

+ See  the  Sections  on  Employment,  Airingy 
and  Schoolirtg. 

í The  numerous  yards  in  Píate  III.  are  given 
only  by  way  of  iUustration,  and  to  show  upon 
what  principies  the  topographical  división,  were 
it  to  be  juaged  necessary,  might  be  formed  to 
most  advantage. 

II  In  the  magazine  of  expedienta,  the  most  sim- 
ple is  seldom  that  which  first  presenta  itself  to 
our  search.  In  the  first  hasty  design,  as  sketched 
out  in  the  Letters,  it  was  by  a surrounding  gal- 
lery  that  the  influence  of  the  inspection  principie 
was  to  have  been  extended  to  uncovered  arcas ; 
and  this  gallery  was  to  have  been  attached  to  the 
surrounding  wall.  The  advantages  of  centraUty 
were  thus  thrown  away  without  necessity,  and 
without  any  advantage  in  retum.  In  point  of 
expense,  the  disadvantage  might  be  more,  and 
could  not  be  less,  than  in  the  proportion  of  & 
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In  section  16  we'left  the  line  of  commu- 
nicatioñ  at  the  spot  at  which,  having  clearcd 
the  building,  it  cuts  across  Üie  external  an- 
nular  area.  But  at  this  spot  it  is  considerably 
below  the  level  of  the  ground  in  the  yards 
through  which  it  leads.  The  surface  of  the 
ground  I suppose  exactly  on  a level  with  the 
floor  of  the  lowermost  story  of  cells;  which 
floor  is  7 : 6 above  the  level  of  the  interme- 
díate area.  The  floor  of  the  prisoners’  pas- 
sages,  being  10  inches  below  the  level  of  that 
area,  has  8 : 4 to  rise  before  it  comes  to  a level 
with  the  surface  of  the  ground.  That  of  the 
inspector’s  passage,  being  five  inches  above 
the  level  of  the  same  area,  has  consequently 
but  7 : 1 to  rise  before  it  comes  to  a level  with 
the  ground.  But  in  the  straits  under  the  arch 
we  gave  the  inspector  the  advantage  in  point 
of  ground  over  the  prisoners  to  the  amount 
of  1:3;  and  for  this  advantage  there  is  the 
same  occasion  in  one  part  of  the  line  of  com- 
jnunication  as  in  another.  Adding,  therefore, 
this  rise  to  that  of  7:1,  which  the  floor  of 
the  inspector’s  passage  has  to  make  in  order 
to  reach  the  level  of  the  ground,  we  have 
8 ; 4,  which  is  the  same  rise  as  that  given  to 
the  prisoners’  passages,  In  this  way  the  two 
floors  preserve  their  parallelism  during  the 
whole  of  their  course. 

The  particulars  of  this  course  may  be  thus 
made  out ; — 

Prisoners'  Passage  on  each  Side. 
Leiigths — Exterior  landing-place  from 
the  outside  of  the  wall  of  the  build- 
ing to  the  commencement  of  the 
flight  of  steps  which  may  be  called  f.  in. 
the  prisoners'  rising-stairs,  . . 2 0 

Prisoners’  emerging  or  rising-stairs, 
from  the  exterior  landing-place  to 
the  prisoners’  bridge,  ....  8 4 

Prisoners’  bridge,  from  the  prisoners’ 
rising-steps  to  the  prisoners’  lañes, 
running  parallel  to  the  inspector’s 
covered-way,  on  the  surface  of  the 
ground  through  the  yards,  ..18 
Underneath  this  flight  of  steps  there  is 
ampie  room  left  in  the  exterior  annular  area, 
as  well  for  passing  as  for  conveying  goods. 
Before  it  has  advanced  in  length  to  witbiri 
four  feet  of  the  wall  bounding  the  external 
area,  it  is  more  than  six  feet  above  the  level 
of  that  area  in  that  part ; and  at  the  sur- 
rounding  wall,  9 feet.* 

Inspector  s Passage  between  the  Prisoners' 
Passages. 

Lengths — The  same  as  above:  the  differ- 

circumference  to  a semi-diameter — about  six  to 
one;  and  the  galleries  would  have  diminished  in 
effect,  to  the  amount  of  their  height,  the  height 
of  the  wall  to  which  they  were  attached. 

• This  comes  from  the  pavement  of  the  exte- 
rior area  being  sunk  in  that  part  1 : 6 below  the 
level  of  the  interna]. 
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ence,  which  is  only  in  point  of  level,  being 
the  same  throughout,  except  that,  in  this  pas- 
sage, the  flight  of  steps  gtuning  the  level  to 
which  they  lead  a little  earlier  than  in  the 
prisoners’  passage,  the  inspector’s  bridge\  is  a 
few  inches  longer  than  that  of  the  prisoners’. 

As  to  the  floor  of  the  prisoners’  rising-stairs 
iron  seems  preferable,  partly  for  the  reasons 
which  plead  in  general  in  favour  of  that  ma- 
terial, partly  on  account  of  the  small  degree 
of  thickness  it  requires.  A woodcn  floor.  or 
a brick  floor  supported  upon  an  arch,  might 
reduce  the  height  above  the  floor  of  the  ex- 
terior wcll  to  such  a degree,  as  to  make  it 
necessary  either  to  sink  the  floor  of  the  well 
in  that  part  still  more,  or  to  increase  the 
width.J 

From  their  immersion  out  of  the  building, 
the  three  passages  should  be  covered  through 
the  whole  length  of  their  course  across  the 
external  area:  that  of  the  inspector,  for  the 
sake  of  obscurity,  as  well  as  for  the  sake  of 
protection  in  bad  weather : the  two  prisoners’ 
passages  on  each  side,  partly  for  the  latter 
reason,  but  principally  to  cut  oíF  converse 
with  the  cells  immediately  above  ; for  whicn 
reason  they  must  also  have  a back  reaching 
up  all  the  way  to  the  roof,  so  as  to  forin  a 
complete  case. 

When  the  prisoners  have  got  the  length  of 
the  lañes,  or  of  the  yards  on  each  side,  that  is, 
at  the  least,  near  thirteen  feet  distance  from 
the  building,  the  interception  of  converse 
must,  as  it  safely  may,  be  trusted  to  the  ex- 
pedients  employed  for  preventing  those  in  the 
cells  from  looking  out  of  their  Windows. 

When  the  prisoners  are  a few  feet  advanced 


-j-  To  distingiiish  it  from  that  within  the  build- 
ing, I cali  this  the  inspector's  outer  briilge. 

í The  roof  of  the  line  of  communication,  as 
it  emerges  from  the  building,  affords  a landing 
place  to  the  Windows  of  the  cells  immediately 
above,  by  which  the  prisoners,  could  they  get  out 
of  the  Windows,  might  at  night  time  find  their 
way  into  the  yards,  and  be  so  far  on  their  way  to 
an  escape.  To  obvíate  this  danger,  it  is  evident 
that  the  gratines  to  those  Windows  might  to  be 
constructed  witna  degree  of  caution  which  would 
not  be  equally  necessary  in  any  other  part  of  the 
Circuit. 

It  would  be  tedious  to  particularize  in  this 
manner  every  little  weak  spot  which  the  details 
of  such  a building  may  disclose.  Wherever  they 
present  themselves,  the  weakness  will  not  be 
more  obvious  than  the  means  of  remedying  it 

The  cell  imnaediately  over  the  straits  loses, 
it  will  be  observed,  a considerable  share  of  its 
light,  partly  by  means  of  the  inspector’s  bridge 
within  side  the  building,  partly  by  means  of  the 
whole  line  of  communication  on  the  outside. 
Many  employments  might  be  mentioned,  for 
which  the  degree  of  light  remaining  after  these 
defalcations,  would  probably  beinsuflicient;  but 
as  employments  are  not  wanting,  for  which  it 
would  certainly  be  sufficient,  the  deficieney 
aíFords  no  reason  for  c»nsidering  this  cell  as  lost 
to  the  purpose  of  habitation. 
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hevond  the  external  area,  tbey  come  to  a 
(loor,  which  lets  out  upon  the  open  ground 
such  of  them  as  belong  to  the  two  yards  im- 
inediatcly  contiguous  on  each  side  ; since  it 
would  be  useless  to  carry  them  on  to  the 
look-oiit,  only  to  return  them  from  thence 
into  those  yards.  If  there  are  no  more  divi- 
sions,  no  more  yards,  than  these  two,  here 
the  prisoners’  lañes  termínate : if  there  are 
other  yards,  the  lañes  lead  on  till  they  ter- 
mínate in  the  common  central  yard  encom- 
passing  the  look-ont.  The  inspector,  at  any 
rate,  has  his  door  corresponding  ín  situation 
to  those  just  mentioned. 

The  central  yard  is  a circular,  o»  rather 
nnnular  yard,  encompassing  the  look-out : it 
serres  for  the  discharge  of  the  differení 
classes  of  persons  into  their  respective  yards. 
That  the  individuáis  thus  meant  to  be  kept 
sepárate,  may  not  have  it  in  their  power  to 
straggle  into  the  central  yard  and  there  mee*, 
the  entrances  into  their  several  yards  are 
closed  by  gates  or  doors.  Lest  by  a mutual 
approach  towards  their  respective  doors,  they 
should  obtain  an  opportunity  of  converse,  the 
doors  are  placed,  not  in  the  circumference 
rvhere  the  walls  termínate,  but  in  a set  of 
short  partition-walls  joining  the  respective 
walls  at  a little  distance  from  the  ends — the 
intermedíate  portion  answering  the  purposes 
of  the  protracted  partitions  spoken  of  in  Let- 
ter  II.  in  the  first  rough  sketch  of  the  build- 
ing.  A wall  carried  through  the  central  yard, 
so  as  to  join  the  look-out,  perfeets  the  sepa- 
ration  between  the  male  and  female  side.* 

Near  to  the  lateral  doors  opening  from  the 
covered  way  on  each  side,  will  be  the  situa- 
tions  for  the  airing-wkeels  ; f the  numbers 
and  e.xact  situations  of  which  will  depend  on 
local  circumstances,  and  on  the  details  of  the 
plan  of  management  pursued. 

Hereabouts,  too,  might  be  the  températe 
batks,  or  bathing-hasons,  in  which  prisoners 
might  at  stated  hours  be  obliged  to  wash 
themselves.  By  means  of  a slight  awning, 
these  baths  might  easily  be  concealed  from 
the  view  of  the  prisoners  in  the  building, 
while  they  were  fully  exposed  to  the  obser- 
vation  of  an  inspector  (or,  according  to  the 
sex.  an  inspectrix)  from  the  look-out. 

Made  long  rather  than  circular,  they  would 
be  the  better  adapted  to  the  purpose  of  en- 
forcing  such  a continuance  in  this  state  of 
discipline  as  should  be  deemed  expedient. 
The  prisoner  being  required  to  pass  through 
from  one  end  to  the  other,  the  number  of 
traverses  would  thus  afford  as  exact  a mea- 
sure  as  could  be  wislied  for,  of  the  degree  of 
discipline  to  which  it  were  proposed  to  sub- 
ject  him. 

the  construction  of  the  look-out,  it 


• N.B.  This  protracted  separation  wal 
not  represented  in  thedraught. 

T bee  the  Section  on  Airin^, 


seems  hardly  necessary  to  attempt  a minute 
description.’  It  should  be  polygonal,  that 
form  being  cheaper  _than  the  circular.  It 
might  be  an  octagon ; or,  tvere  the  number 
of  the  airing-yards  definitively  fixed,  the 
number  of  its  sides  might  be  the  same  witl» 
that  of  the  yards,  the  walls  of  those  divisions 
corresponding  to  the  angles  of  the  building. 
The  fittest  form  and  size  for  it  would  vary, 
according  to  local  circumstances  and  the  plan 
of  management.  The  precaiitions  relative  to 
the  thorough  light  need  not  here  be  so  strict 
as  in  the  prison ; the  greater  distance  render- 
ing  the  figure,  when  obscured  by  blinds,  more 
dilficultly  decemible : and  the  obscurity  would 
be  farther  favoured  by  heightening  the  eleva- 
tion.  Experiment  would  easily  show  what 
sort  and  thickness  of  blind  was  best  adapted 
to  the  purpose.  If  a strict  inspection  be 
required,  the  inspection-lantern  already  de- 
scribed  wmuld  furnish  a proper  model : if  a 
looser  were  deemed  sufficient,  a roora  em- 
ployed  as  a work-shop  in  some  sedentary 
trade,  such  as  that  of  a tailor  or  shoemaker, 
might  answer  the  purpose.  In  the  capacity 
of  apprentices  or  journeymen,  he  might  have 
a few  of  the  most  orderly  and  trust-worthy 
among  the  prisoners.  On  working  days,  ac- 
cording to  the  plan  of  management  here  pro- 
posed, he  would  have  nobody  to  inspect  but 
such  of  the  prisoners  as  were  oceupied  for 
the  time  being  in  walking  in  the  wheels : at 
that  time  he  would  of  course  front  that  way 
as  he  sat,  and  a casual  glance  stolen  now 
and  then  from  his  work  would  answer  every 
purpose.  It  is  on  Sundays,  and  on  Sundays 
alone,  that  the  prisoners  in  general  would  be 
at  certain  hours  in  the  yards ; and  during 
those  periods  he  might  give  his  whole  time 
and  attention  to  the  business  of  inspection, 
as  it  would  then  be  his  only  oceupation. 

A male  and  female  inspector  might  here 
also  be  stationed  under  one  roof ; whose  in- 
spection might,  by  the  means  explained  in 
another  place,  be  confined  to  their  respec- 
tive divisions.  This  junction  and  separation 
would  of  course  be  necessary,  if  a bath  for 
females  were  placed  near  the  walking-wheel 
on  that  side. 

As  to  the  degree  of  spaciousness  to  be 
given  to  the  yards : in  a general  sketch  which 
has  no  individual  object  in  view,  to  specify 
dimensions  will  be  seen  to  be  impossible : 
principies,  with  illustrations,  are  the  utmost 
that  can  he  expected. 

The  objeets  to  be  attended  to  are,  on  the 
one  side,  room  and  ventilation ; on  the  other, 
facility  of  inspection,  and  cheapness. 

To  estímate  what  may  be  necessary  for 
room,  it  would  be  necessary  first  to  settle  the 
operations  that  are  to  be  carried  on  in  the 
yards,  and  the  arricies  that  are  to  be  placed 
in  them,  Such  are — 

1.  Airing- wheels : enough  for  supplying 


aecT.  XX.}  OUTLETS,  INCLUDING  AIRING-YARDS. 


water  to  the  buildiiig.  See  tbe  Section  on 
Airing, 

2.  Additional  number  of  eiring-wbeels : in 
the  whole,  a wheel  (say)  to  every  18  per- 
sons,  or  a proportiont^le  number  of  double, 
treble,  or  quadruple  wheels.  I cali  the  wheel 
a single,  double,  treble  one,  &c.,  with  refer- 
ence  to  the  number  of  persona  that  are  to  be 
set  to  walk  in  it  at  once. 

3.  Machines  to  be  kept  in  motion  by  such 
supernumerary  airing- wheels. 

4.  Bathing-basons,  one  or  two,  according 
to  the  sexes. 

5.  Open  schools,  for  Sunday’s  schooling. 
See  the  Section  on  Schooling, 

6.  Walking  or  marching  parade  for  Sun- 
day’s exercise. 

As  to  ventilation,  though  a distinct  object, 
it  is  one  that  will  hardly  require  a distinct 
provisión.  A space  that  aífords  room  enough 
for  the  walking-parade  can  scarcely  be  defi- 
dent  in  point  of  airiness. 

In  ventilation,  much  depends  upon  the  form 
of  the  ground.  A declivity  is  in  this  point 
of  view  preferable  by  far  to  a dead  flat.  Place 
the  building  upon  a rising  ground  : the  wall, 
though  a high  one,  may  be  but  little  or  not  at 
all  higher  than  the  surface  of  the  ground  is  for 
for  some  distance  round  the  building.  So  far 
as  this  is  the  case,  so  far  the  walls  aíford  no 
obstruction  at  all  to  the  current  of  air. 

But  even  in  a dead  flat,  there  seems  little 
necassity  for  bestowing  any  expense,  in  giving 
on  this  score  any  addition  to  the  quantity  of 
space  absolutely  necessary  for  the  marching 
exerdse  above  alluded  to.  Noxious  trades  out 
of  the  question,  the  only  imaginable  sources 
of  contamination  to  which  the  air  is  exposed 
are  putridity  and  respiration.  Against  the 
former,  sufficient  security  may  be  afforded  by 
the  discipline  of  the  prison:  — no  hogs — no 
poultry — no  dunghill — no  open  drain — no 
stagnant  water.  As  to  mere  respiration,  it 
can  scarcely  be  considered  as  capable  of  pro- 
ducing  the  eíTect  to  a degree  worth  notice, 
in  a place  ever  so  little  wider  than  a water- 
well,  if  open  to  the  sky. 

As  to  facility  of  inspection,  it  is  obvious, 
that  the  longer  you  make  your  airing-yard, 
the  less  distinct  tbe  view  which  the  inspector 
will  have  of  a prisoner  at  the  further  end  of 
it.  But  the  consideration  of  tbe  expense  wll 
be  sufficient  to  put  a stop  to  tbe  extensión  of 
this  space,  long  enough  before  it  has  acquired 
length  sufficient  to  prejudice  the  view. 

In  speaking  of  the  expense,  I do  not  mean 
that  of  the  ground ; for  that,  everywhere  but 
in  a towm,  will  be  of  little  moment : but  the 
expense  of  the  walls.  I speak  not  merely  of 
the  surrounding  wall ; for,  whatever  be  the 
beight  of  that  wall,  the  separation-walls,  if 
there  are  any,  cannot,  as  we  shall  see,  have 
less.  For  the  surrounding  wall,  according  to 
tbecommon  plans  at  least,  no  ordinary  height 


will  suffice.  But,  by  doubling  the  height  of 
your  wall,  you  much  more  than  double  tlie 
expense ; since,  if  you  would  have  it  stand, 
you  must  give  it  a proportionable  increase  of 
thickness. 

The  height  of  the  separation-walls,  I have 
said,  must  not  be  less  than  that  of  the  sur- 
rounding wall:  why?  because  if  the  former 
join  on  to  the  latter,  they  must  be  of  t)¡e 
same  height,  or  whatever  height  is  given  to 
the  surrounding  wall  is  so  much  thrown  away. 
The  attempt,  if  any,  will  of  course  be  made 
at  that  part  where  the  wall  is  lowest,  which 
will  serve  as  a step  to  any  part  which  rises 
above  it.  Let  a wall  of  twelve  feet  be  joined 
by  another  of  six  feet : what  is  the  obstacle 
to  be  surmounted  ? Not  one  wall  of  twelve 
feet,  but  two  walls  of  six  feet  each.  In  for- 
tification,  the  strength  of  the  whole  is  to 
be  computed,  not  from  the  strength  of  the 
strongest  part,  but  from  that  of  the  weakest. 

That  the  separation-walls  sbould  join  the 
surrounding  wall,  is  not  indeed  absolutely 
necessary;  but  whether  the  discontinuance 
could  in  any  instance  be  made  productive  of 
any  saving  upon  the  whole,  seems  rallier 
questionable.  They  may  indeed  be  left  short 
of  it  to  a certain  distance;  the  gap  being  sup- 
plied  by  a ditch,  to  which  the  persons  nieant 
to  be  separated  on  each  side,  may  be  prevented 
from  approaching  near  enough  for  the  purposc 
of  converse,  by  a palisade,  which  may  be  a 
very  slight  one,  being  intended  rather  to  mark 
transgression  than  to  prevent  it.  In  the  day- 
time,  there  will  be  no  possibility  of  approacli- 
ing  the  ditch  without  deteclion,  since  it  will 
be  full  in  view : at  night,  there  will  be  no 
motive,  as  there  will  be  no  persons  on  the 
other  side  to  hold  converse  with  — no  prison- 
ers  in  the  yards.  The  ditch  itself  need  not 
be  continued  far  on  each  side  of  the  wall : 
but  the  palisade  must  be  continued  all  along; 
for  if  it  were  to  termínate  any  where,  it  would 
be  useless ; and  if  it  were  to  join  the  wall 
anywhere,  it  would  take  so  much  from  tbe 
height.  But  the  palisade,  however  slight, 
would  cost  something : and,  what  is  more 
material,  tbe  space  between  that  and  the  wall 
would  be  so  much  sacrificed  ; and  the  greater 
the  space,  the  more  extensive,  and  conse- 
quently  more  expensive,  must  be  the  wall. 
If,  tberefore,  the  surrounding  wall  sbould 
not  rise  much  above  the  height,  which  for 
the  purpose  of  preventing  converse  it  would 
be  necessary  to  give  to  the  separation-walls, 
reducing  the  height  of  the  latter  by  the  help 
of  the  above  expedient  would  not  be  worth 
the  while. 

But  although  no  saving  sbould  be  to  l e 
made  in  the  height  of  the  separation-walls, 
this  is  not  the  case  with  regard  to  such  part 
of  the  general  surrounding  wall  as  is  not  ac- 
cessible  to  the  prisoners.  What  part  that  may 
be,  will  be  immediately  conceived  by  turning 
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to  thc  draiight — See  Píate  III.  In  a line  with 
the  projecting  front,  continué  the  wall  of  the 
buildiiig  on  each  side  till  it  meets  the  two  la- 
teral of  the  four  aurrounding  walls.  To  this 
wall,  and  to  every  wall  that  is^  behind  it, 
must  be  given  the  same  extra  height,  what- 
ever  that  be.  But  to  whatever  walling  there 
is  befare  it,  no  greater  height  need  be  given, 
than  if  there  were  no  such  thing  as  a prison 
in  the  case. 

Thus  much,  supposing  the  necessity  of 
high  walls  and  multiplied  divisions.  But  if 
rny  ideas  be  just,  both  these  articles  of  ex- 
pense may  be  saved : the  former,  by  the  me- 
chanical  regularity  of  the  airing  discipline  — 
See  the  Section  on  Airing : — the  other,  by  the 
mode  of  guarding — See  the  next  Section.* 

The  less  the  space  is  between  the  look-out 
and  that  one  of  the  four  surrounding  walls 
that  runs  at  right  angles  to  the  direction  of 
the  covered  way,  the  nearer  the  two  radii 
drawn  towards  the  ends  of  such  a wall  will 
of  course  approach  to  parallelism.  Direct 
thein  so  as  to  termínate,  not  iri  the  opposite 
wall,  but  in  the  two  lateral  walls  that  join  it 
at  right  angles,  and  you  have  a long  space, 
which,  without  departing  froin  the  inspection 
principie,  might,  if  the  employment  presented 
aiiy  adequate  advantage,  be  converted  into  a 
rope-yard. 

Why  introduce  here  the  mention  of  rope- 
making  ? Is  it  that  I myself  have  any  predi- 
lection  for  that  business?  Byno  means:  but 
others,  it  seems,  have.  My  first  care  is  on 
every  occasion  to  point  out  that  course  which 
to  me  appears  the  best : my  next  is  to  make 
the  best  of  whatever  may  chance  to  be  pre- 

* It  may  be  thought  that  the  walls  here  spoken 
of  as  not  requiring  any  extra  height,  might  be 
omitted  altogether.  But  besides  that  they  will 
be  convenient  for  the  inclosing  of  offices  and 
officers’  gardens,  they  .are  essential  to  the  plan 
of  guarding.  For  on  considering  the  centinel’s 
patns,  it  will  be  easily  seen  that  it  is  necessary 
they  should  be  regular,  and  that  one  of  them 
should  p^s  by  the  approach.  Add  to  this,  that 
the  contrivance  of  the  approach  supposes  a wall 
all  round,  to  serve  as  a barrier  against  a hostile 
mob. 

One  wall,  indeed,  which  really  is  not  only  un- 
necessary  but  prejudicial,  may  be  discovered  on 
the  draught;  into  which  it  was  inserted  without 
special  instructions,  as  a thing  of  course,  and 
suffered  to  continué  through  inadvertence. 

It  is  that  which  runs  parallel  to,  and  between, 
the  wall  through  which  the  entiance  is  cut,  and 
that  which  forms  on  each  side  a continuation 
of  the  projecting  front  A fence  in  that  part  is 
mdeed  necessary  ; but  instead  of  a cióse  wall,  it 
ought  to  be  an  open  palisade. 

The  former,  in  contradistinction  to  the  latter, 
weakens  the  command  of  the  building  over  the 
space  inclosed  ; and  that  as  well  in  a military 
sense,  as  in  point  of  inspective  forcé.  Suppose  a 
mob  to  have  mastered  tne  wall  on  either  side  the 
entrance,  an  open  palisade  exposes  them  to  the 
ground  noor  of  tire  building,  wnereas  a cióse  wall 
covers  them. 


ferred  by  those  whose  province  it  is  to  choose. 
To  a gentleman  to  whose  information  and 
advice  upon  this  occasion  particular  attention 
appears  to  have  been  paid  by  a committee  of 
the  House  of  Commons,t  to  this  gentleman 
it  occurred  that  rope-making  was  of  all  trades 
one  of  the  best  adapted  to  the  economy  of  a 
penitentiary-house.  Of  the  many  advanta- 
geous  properties  he  attributes  to  xt,  a con- 
siderable number  may,  for  aught  I know, 
belong  to  it  without  dispute.  But  in  one 
instance,  at  least,  his  zeal  has  got  the  better 
of  his  recollection.  In  rope  - making,  “ no 
implement  employed  that  can  contribute  to 
escapes!”  — To  a seaman,  a rope  is  itself  a 
staircase.  Will  any  charitable  hand  take 
charge  of  it  on  the  other  side  of  the  wall  ’ 
over  goes  the  rope  one  instant  — the  next, 
over  goes  the  sailor.J  And  can  no  other  hand 
support  itself  by  a rope  ? Was  La  Tude  a 
seaman?  Will  the  walls  of  a penitentiary- 
house  be  like  the  walls  of  the  bastile  ? *A 
vigorous  arm  will  supply  the  place  of  prac- 
tice.  I speak  but  what  I have  seen. 

Rope  - making  is,  perhaps,  of  all  trades 
known,  that  which  takes  up  the  greatest 
space.  Elsewhere  it  requires  no  walls : but 
here  it  must  not  only  have  walls,  but  those, 
too,  of  an  extra  height  and  thickness. 

With  all  this,  should  any  rope-making  le- 
gislator,  or  any  legislator’s  rope-making  friend, 
make  a point  of  it,  in  a Panopticon  peni- 
tentiary-house, I would  even  admit  a ropery. 
But  in  what  character  ? as  one  of  the  most — 
no,  but  as  one  of  the  least  promising  of  all 
trades.  I would  admit  it — not  certainly  in 
the  view  of  favouring,  but  rather  of  trying 
the  strength  and  temper,  and  displaying  the 
excellence  of  my  instrument.  I would  take 
my  razor  and  hack  stones  with  it  — not  as 
thinking  stone  - cutting  the  fittest  employ- 
ment for  razors  in  general,  but  in  the  way  of 
bravado,  to  shevv  that  my  razor  can  perform 
what  in  ancient  lore  stands  recordad  as  a 
miracle  for  razors.  I would  provide  part  of 
my  prisoners  with  this  gentleman ’s  topes ; I 
would  arm  another  part  with  another  gentle- 
man’s  sledge-hammers ; a third  part  with  an- 
other gentleman's  cast-iron ; a fourth  with  a 
fourth  gentleman’s  saws,  taking  my  chance 
for  my  felons  serving  their  keepers  as  the 
children  of  Israel  served  the  Ammonites. — 
For  what?  for  security’s  sake?  No:  but  just 
as  J would  set  up  a sword-cutlery,  or  a gun- 
manufactory  with  a powder-mill  attached  to 
it,  if  any  gentleman  would  show  me  such  a 
measiu-e  of  extra  profit  attached  to  those 
trades,  as  should  more  than  compénsate  the 
extra  risk  and  the  extra  expense  of  guarding 
and  insurance. 

+ See  Report  of  the  Felón  Committee,  printed. 
in  1779. 

Even  without  an  associate,  a rope,  by  the 
help  of  a brickbat  fastened  to  the  end  of  it,  will, 
1 have  been  assurcd,  catry  a man  over  a wall. 
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Protestiny,  therefore,  agíánst  this  of  rope- 
making,  as  one  of  the  least  eligible  of  trades 
for  any  other  prisoa,  I would  not,  by  any  pe« 
remptory  resolution,  ezclude  even  this  from 
a Panopticon  penitentiary-house.  Let  £u- 
ristheus  speak  the  word,  and  I will  turn  in 

serpents  to  my  infant  in  its  very  eradle 

Why  ? Is  it  that  serpents  are  the  best  nurses? 
No : but  because  my  infant  is  an  Hercules. 


Becapitulation  of  the  Horizontal  Lengths  of 
the  several  component  parts  of  the  Line 
of  Communication  between  the  lowermost 
Inspection-gallery  within  the  building  and 
thé  Look-out  in  the  yards. 

I.  Inspectoras  Passage. 

1.  Inspector’s  Inner-Bridge  (o ver  the  v. 

intermedíate  area,) 8 

2.  Inspector’s  Brop  (within  the  circle 

of  the  grated  passage,)  ....  2 

3.  Inspector ’s  Inner  - Landing  - place 

(within  the  same  circle,)  ...  2 

4.  Inspector ’s  Straits  (passage  through 

the  subterraneous  arch  under  the 

cells,) 17 

i>.  Inspector’s  Outer  - Landing  - place, 
frora  the  termination  of  the  arch 
to  the  commencement  of  the  rising- 
síairs,  2 

6.  Inspector ’s  Rising-stairs,  from  the  ex- 

terior annular  area  to  a little  above 
the  level  of  the  ground,  ...  8 

7.  Inspector’s  Outer  ~Bridge  (over  the 

remainder  of  the  above  area,)  about  2 


8.  Inspector’s  Co- 

vered-way,  . . 

9.  Steps  up  to  the 

Look-out,  . . 


41 

"Undeterminable,  de- 
pending  on  the 
magnitude  of  the 
establishment  and 
other  local  cir- 
cumstances. 


II.  Prisoners’  Passages  on  each  side. 

1.  Prisoners’  Straits, 17 

2.  Prisoners’  Landing-place,  ....  2 

3.  Prisoners’  Rising-stairs,  ....  8 

4.  Prisoners’  Bridge,  about  ....  2 

29 

. , _ ( Undeterminable,  for 

i Prisoners  Lañes,  . | rcason. 


"The  Figure  annexed  represents  an  Airing 
or  Mabching  Parade.  It  serves  to  show 
how  a given  number  of  men  may  be  aired  by 
w'altóng,  in  the  least  possible  space.  without 
infringeraent  on  the  Plan  of  Separation. 

F. 

Length  of  the  Parade,  say  • . . . 150 
Width, 90 

Number  of  feet  in  each  walk,  . . . . (> 

Multiplied  by  the  number  of  parallel 
walks  in  the  above  \ñdth,  ...  6 

Gives  the  number  of  foet  oceupied  by  

the  walks  in  the  above  width,  . . 36 

Number  of  feet  of  vacant  ínter  val  be- 
tween walk  and  walk,  . . . 12 

Multiplied  by  the  number  of  inter- 
vals in  the  above  width,  . . 5 

Gives  the  total  number  of  feet  of  — 
vacaney  in  the  above  width,  . . 60 

Sum  of  the  width  of  the  walks,  added  to 
that  of  the  intervals,  gives  the  total  — 


width  as  above, 96 

Number  of  feet  of  Ínter  val  between  line  == 
and  line  in  the  same  walk,  say  . . 6 


Number  of  lines  capable  of  being  con-  = 
tained,  on  the  above  conditions.  in  an 
area  of  the  above  dimensions,  in  the 
manner  represented  in  the  figure.  . 116 

Multiplied  by  the  avei’age  number 

men  in  a line, 3 

Gives  the  total  number  of  men  that  

may  be  aired  by  marching  on  a 
parade  of  the  above  dimensions, 
without  approaching  nearer  than  as 

above, 438 

Each  cell  is  siipposed  to  oceupy  a distinct 
line : the  numbers  in  a line  being  1,2,3,  or  4. 

The  number  annexed  to  each  line  shows 
the  station  oceupied  by  each  cell  when  the 
figure  is  completed. 

The  lines  might  be  niarked  out  by  double 
rows  of  clinkers ; the  track  of  each  man  by 
a single  row ; and  the  walks,  if  necessary,  by 
stakes  and  ropes. 

At  every  turning,  the  outermost  man  at  one 
or  other  side  turns  a quarter-round,  as  in  the 
railitary  exercise,  while  his  comrades  on  the 
same  line,  by  a short  run,  gain  the  new  line. 
Thus  the  exercise  of  running  is  combined 
wdth  that  of  walking. 

The  number  annexed  to  each  line  shows 
the  station  oceupied  by  the  inbabitants  of 
each  cell  when  the  figure  is  completed. 
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This  plan  being  designed  merely  for  illus- 
tration,  it  was  not  thought  vvorth  while  to 
bestow  tbe  pains  tbat  would  have  been  ne- 
cessary  to  give  it  a thorough  discussion,  and 
clear  it  altogether  frona  tbe  imperfections  that 
inay  be  observed  in  it.  From  tbis  example, 
it  will  be  easy  to  accommodate  tbe  line  of 
marcb  to  tbe  form  of  tbe  ground ; giving  it 
tbe  radial  figure,  and  making  tbe  entrance 
from  tbe  central  yard.  The  walks  would  in 
that  case  diverge  from  one  another  in  pairs 
at  the  farthest  extremity,  like  fingers  on  a 
band.  But  the  greater  tbe  divergence,  the 
more  space  will,  it  is  evident,  be  consumed 
in  Waste. 

The  wheels,  whicb  on  six  days  serve  for 
gain  as  well  as  air  and  exercise  — would  there 


be  any  objection  to  their  serving  on  tbe 
seventh  for  air  and  exercise  without  gain  ? 
If  not,  tben  even  the  walking-parade,  with 
the  expense  of  the  walls  with  whicb  it  must 
be  surrounded,  might  be  struck  out  as  super- 
fluous. 

The  question  would  be  particularly  mate- 
rial in  a town,  where  not  only  the  expense 
of  the  Avalling  might  be  grudged,  but  the 
ground  itself  might  be  unobtainable. 

In  such  a situation,  if  the  wheel-exercise 
were  thought  improper  for  Sundays,  even  the 
roof  of  the  building,  might,  if  made  flat  on 
purpose,  be  made  to  answer  the  purpose  of  a 
marching  parade ; only  in  this  case  the  space 
not  being  suffident  to  air  the  whole  number 
of  prisoners  at  once,  without  breaking  in  upon 
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the  plan  of  separation,  the  half  only,  or  the 
third  part,  can  partake  of  the  exercise  at  a 
time. 

The  same  situation  might,  with  like  ma- 
nagement,  be  made  to  serve  likewise  for  the 
schools,  proposed  to  be  held,  whenever  wea- 
ther  will  permit,  in  the  open  air  on  Sundays. 
See  the  Section  on  Schooling. 

SECTION  XXL 

APPROACH  AND  FENCES. 

In  the  contrivance  of  the  fences,  I had  of 
course  two  classes  of  persons  in  view : the 
prisoners  within ; and  hostile  mobs,  or  such 
individuáis  as  might  be  disposed  to  form  plans 
or  join  in  plots  for  the  escape  of  prisoners, 
without.  Tp  these  were  added,  in  the  con- 
trivance of  the  approach,  the  subordínate 
keepers ; as  likewise,  though  with  a áiíferent 
view,  the  chapel-visitors.  While  the  govern- 
ment  or  coerción  of  the  first  three  of  these 
four  descriptions  of  persons  was  to  be  pro- 
vided  for,  the  accommodation  of  the  last, 
those  still  better  than  gratuitous  inspectors, 
who,  instead  of  being  paid  for  inspecting, 
may  be  contenfc  to  pay  for  it,  must  not  be 
neglected. 

The  approach,  I make  one  only  ; a walled 
avenue,  cut  through  and  from  the  surrounding 
Wall  to  the  front  of  the  building,  thrown  back 
purposely  to  a certain  distance  — say,  for  ex- 
ample  only,  240  feet,  twice  the  diameter  of 
the  polygonal  part  of  the  building,  neglecting 
the  projecting front.  The  aperture  thus  made 
is  closed  by  a set  of  ¡/ules  ; a small  one,  cióse 
to  the  porters  lodge,  for  foot  passengers ; next 
to  that,  a larger  one,  for  carriages  to  go  in  at ; 
and  beyond  it,  one  of  the  same  size  as  the 
second,  for  carriages  to  return  by.  At  the 
very  entrance,  the  avenue  is  contracted  as 
much  asit  can  be,  consistently  with  the  above- 
mentioned  purposes ; it  grows  gradually  wider 
and  wider  as  it  approaches  the  building  ; ar- 
rived  at  a distance  equal  to  the  breadth  of 
the  projecting  front,  it  stops  short.  Conceive 
a square  having  this  front  for  one  of  its  sides. 
In  the  opposite  side,  the  walls  that  bound  the 
avenue  terminate.  In  the  same  line  termi- 
nate  two  walls  or  other  fences,  which,  issuing 
at  right  angles  frora  the  front,  bound  the  two 
remaining  sides  of  the  square.  The  avenue, 
though  gradually  expanded  from  the  entrance 
to  the  spot  where  it  falls  into  the  square, 
wants  on  each  side  some  feet  of  occupying 
the  whole  width.  That  interval  is  fiUed  up 
on  each  side  by  a pair  oí  gales,  which,  being 
of  open  Work,  afford  to  the  building  access 
to,  and  view  of,  the  spaces  on  each  side  the 
avenue;  designed  partly  and  principally  for 
containing  offices,  and  affording  small  gardens 
to  the  officers.  In  the  centre  of  the  square 
Btands  a lamp-post,  or  some  such  object,  serv- 
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ing  as  a direction  to  carriages  in  turning, 
and  from  this  central  inark,  to  the  pier  be- 
tvveen  the  two  gates  across  the  entrance,  it 
might  perhaps  be  found  convenient  at  chapel- 
times,  to  keep  a strained  rope  or  chain,  for 
the  purpose  of  separating  the  path  of  the  re- 
turning,  from  that  of  the  approaching  vehicles ; 
thus  obviating  the  confusión,  which,  without 
such  precaution,  is  apt  to  arise  in  a throng  of 
carriages. 

l'he  public  road  runs,  according  to  local 
circumstances,  either  in  the  same  direction 
with  the  avenue,  or  else  at  right  angles  to  it, 
and  parallel  to  the  wall  cut  through  to  fonn 
the  approach.  No  public  highway,  either 
carriage-road  or  foot-path,  runs  near  to  it  in 
any  other  quarter. 

Parallel  to  the  gates,  and  to  the  extent  of 
the  gates,  the  road  is  boiinded  on  the  other 
side  by  a wall,  which  may  he  called  the  pro- 
tection-wall,  and  behind  it  a branch  of  the 
road,  which  may  be  called  the  protcction-road. 

I.  Why  only  one  approach  to  so  ¡urge  a 
building  ? 

1.  For  the  sake  of  economy  : the  more  ap- 
proaches, the  more  porters. 

2,  For  the  sake  of  safe  custody  and  subor- 
dination : the  more  exits,  the  more  places  to 
watch,  and  the  greater  the  danger  of  escape. 
And  were  there  more  exits  than  one,  all  would 
not  be  equally  under  the  view  of  the  head- 
governor.  What  if  he,  and  the  next  in  au- 
thority  nnder  him,  had  each  a sepárate  exit 
under  his  care  ? The  inspective  forcé  would 
be  diminished  by  one  half : on  the  one  side, 
the  subordínate  would  be  withdrawn  from 
under  the  controul  of  his  principal ; on  the 
other,  the  principal  would  lose  the  assistance 
of  the  subordínate. 

II.  Why  throw  the  building  back  in  this  man- 
ner,  and  place  it  in  a recess,  rather  than  cióse 
to  the  road,  and  jiush  with  the  surrounding 
wall? 

1.  Yot  security ; and  that,  in  the  first  place, 
against  enterprises  from  within.  Suppose  a 
prisoner,  by  permission  or  by  negligcnce,  got 
out  and  landed  at  the  front  of  the  building; 
on  this  plan,  what  chance  has  he  gained  of  an 
opportunity  of  escape  ? He  is  inclosed  in  a 
defile,  with  the  building  at  one  end,  and  the 
gates  that  open  to  it  on  the  other ; exposed 
on  one  side  to  the  whole  view  of  the  front, 
and  on  the  other  to  that  of  the  gate-keeper, 
without  whose  conaurrence  the  gates  can 
afford  him  no  exit,  and  the  prison  habit  be- 
traying  him  to  both.  On  the  other  hand, 
suppose  a part  of  the  building  to  have  doors 
or  Windows  opening  to  the  highway:  let  a 
man  but  have  got  through  any  one  of  those 
aperturas,  he  finds  himself  at  large.  What 
though  the  part  thus  bordered  by  the  road 
should  be  no  part  of  the  place  designed  for 
prisoners,  but  only  of  the  house  or  lodging  of 
one  of  the  officers,  the  governor  for  example? 
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Siich  places  may  not  be  always  inaccessible 
to  the  prisoners,  at  least  to  all  of  them.  A 
prisoner  may  be  there  by  permissioii,  engaged 
In  some  domestic  employment ; he  may  have 
stepped  in  thither  on  some  pretence ; he  may 
have  been  let  in  on  purpose  by  the  infidelity 
of  some  servant  of  the  house.  Should  even 
the  prisoners  be  all  of  one  sex,  there  may  be 
servants  of  the  other.  Of  a prison  so  circum- 
slanced,  where  is  the  part  that  can  be  sure 
of  beiiig  alvvays  proof  agaiiist  the  united  as- 
saults  of  Cupid's  arrows  and  Danae’s  golden 
shower  ? 

2.  Against  clandestino  enterprises  from 
without.  What  enterprises  of  this  nature  can 
be  attempted  with  the  smallest  prospect  of 
siiccess?  Without  procuring  the  door  to  be 
opened  by  the  porter,  a man  cannot  pass  the 
gate ; he  is  then  inclosed  in  a defile  as  beforc, 
reconnoitred  all  the  while  from  the  lodge  at 
one  end,  and  the  building  at  the  other.  The 
gate  which  lets  him  in  might,  in  the  act  of 
opening  it,  and  without  any  attention  on  the 
part  of  the  porter,  ring  a warning-bell  pro- 
claiming  the  stranger’s  entrance  and  approach. 

3.  Against  hostile  enterprises  bymobs.  The 
enterprises  of  mobs  cannot,  like  the  attempts 
of  individuáis,  be  sudden  and  secret:  they 
have  always  a known  cause.  The  guards  are 
everywhere  apon  the  watch,  Is  mischief 
threatened?  The  porter  rings  his  bell  — a 
sentinel  fires  his  piece — the  forcé  of  the  pri- 
son is  collected  in  the  front.  What  mob  will 
make  any  atteinpt  against  the  gates?  No 
sooner  have  they  begun,  than  they  find  them- 
solves  exposed  to  the  fire  of  the  whole  front; 
that  front  more  than  tmee  the  breadth  of  the 
space  they  oceupy,  and  converging  thither  as 
to  a point.  There  needs  no  riot-act ; the 
riot-ac.t  has  been  read  by  the  first  man  who 
has  forced  himself  within  the  gates.  The  line 
is  completely  drawn  beyond  all  power  of  mis- 
takc — all  within  it  are  malefactors.  The 
aveniie  is  no  public  highway ; it  is  the  prí- 
vate inclosure  of  the  keeper  of  the  prison : 
those  who  forcé  themselves  within  it  do  so 
at  their  peril. 

In  the  ordinary  state  of  prison-building,  all 
preparations  for  an  attack,  everything  short 
of  the  actual  attempt,  may  be  carried  on  with- 
out molestation  under  the  keeper’s  nose.  The 
rioters  collect  together  in  forcé,  in  what  num- 
bers  they  think  proper,  and  with  what  arms 
they  can  procure.  What  shall  hinder,  or  who 
shall  so  much  as  question  them  ? It  is  the 
king’s  highway : one  man  has  as  much  right 
there  as  another.  Let  them  have  what  arms 
they  will,  still  who  shall  question  them? 
Every  man  has  a right  to  carry  arms,  till  some 
overt  act  demoustrates  his  intention  of  eni- 
ploying  them  to  a forbidden  purpose.  Ob- 
serve now  the  consequences : The  walls  of 
impregnable ; its  doors  well  for- 
tjfied;  Windows  looking  to  the  highway  it  has 


none.  But  the  keeper’s  doors  are  like  other 
doors — his  Windows  like  other  Windows.  A 
bar  or  a log  will  forcé  the  one — a stone  or 
push  will  lay  open  the  other.  Where  the 
keeper  enters,  there  may  the  rioters  enter, 
and  there  may  the  prisoners  get  out,  when 
they  are  in  the  keeper’s  place.  The  cuckoo 
is  completely  hedged  in,  except  at  one  place 
which  is  not  thought  of. 

At  Newgate,  the  building,  incliiding  the 
keeper’s  house,  runs  along  the  public  foot- 
way  : and  the  fate  of  that  edifice  at  the  dis- 
graceful  era  of  1780  displays  the  consequence. 
No  irapediment  does  it  present,  natural  or 
legal,  that  can  hinder  any  single  man,  or  any 
body  of  men,  from  introducing  their  eyes  or 
hands  cióse  to  the  keeper’s  Windows.  A 
little  army  may  come  up  with  clubs  and  iron 
crows  to  the  very  door,  ready  to  forcé  it  open ; 
and  till  the  attack  is  actually  begun,  there  is 
neither  right  ñor  obstacle  to  impede,  much 
less  power  to  hinder  them. 

All  the  other  prisons  in  London,  that  I re- 
cüllect,  the  King’s  Bench  amongst  the  rest, 
are  in  the  same  predicament.  Had  the  con- 
trary  precaution  been  observed,  the  tragedy 
of  St.  George’s  fields  would  hardly  have  been 
acted.  The  ill-fated  youth,  whose  death 
drew  forth  in  its  day  such  a torrent  of  popu- 
lar discontent,  would  not  have  fallen,  or  his 
fall  would  have  been  acknowledged  to  have 
been  not  undeserved. 

In  a great  town,  the  ground  may  not  al- 
vvays admit  of  giving  the  remedy  its  full  ex- 
tent ; though,  to  a certain  extent,  and  that 
sufficient  to  give  a vast  advantage  over  the 
common  plans,  it  might  be  made  use  of  al- 
most  everywhere. 

Even  Mr.  Howard’s  plan,  though  uncircum- 
scribed  by  any  considerations  of  local  neces- 
sity,  even  Mr.  Howard’s  plan  of  perfection  in 
the  abstract,  has  overlooked  it.  The  piles  of 
building  allotted  to  the  conviets  are  indeed 
placed  all  of  them  within,  and  at  a distance 
from,  the  surrounding  wall ; but  lodges  for 
portéis,  a house  for  a chaplain,  and  another 
for  a steward  or  storekeeper,  form  part  of  it. 
Alongside,  for  anything  that  appears,  runs 
the  public  way : ñor  is  there  any  thing  to  hin- 
der a mob  of  rioters  from  forcing  themselves 
in  at  the  chaplain’s  and  the  steward’s  door 
and  Windows,  till  the  outrage  is  begun. 

Tbus  it  stands  upon  the  face  of  the  en- 
graved  plan.  His  after  thoughts,  so  far  from 
obviating  the  inconvenience  in  question, 
double  it.  His  last  opinión  is  in  favour  of 
“ a spacious  walk,  clear  of  buildings,  through 
the  centre,  with  three  courts  on  each  side. 
and  the  chapel  and  chaplain’s  apartments  at 
the  opposite  end,  fecing  the  govemor’s  own 
apartment.”*  Is  the  chaplain,  then,  to  have 
an  outlet  at  his  end,  as  well  as  the  governor 
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et  his?  This  will  require  another  pair  of 
lodges  (for  the  plan  gives  two)  and  at  least 
one  other  portar.  At  any  rate,  the  chaplain 
and  his  family  are  out  of  the  reach  of  lending 
an  inspecting  eye  to  observe  the  approach  of 
those  who  come  on  the  design,  or  with  the 
pretence  of  visiting  the  governor,  his  family, 
or  his  servants.  The  inspective  forcé  at  that 
end  is  pro  tanto  diminished  by  the  removal 
of  that  constituent  part  of  it.  What  Mr. 
Howard’s  reasons  were  for  this  chango  of 
opinión,  he  has  not  told  tis. 

No  one  can  be  more  anxioiis  than  Mr. 
Howard  to  prevent  every  part  of  the  building 
where  prisoners  are  lodged  from  having  Win- 
dows to  the  Street.  Why?  Because  such  Win- 
dows, besides  affording  converse,  will  let  in 
spirituous  liquors,  not  to  mention  implements 
for  escape.  Windows  to  the  governor ’s  house, 
or  the  chaplain’s,  will  not  indeed  let  in  spiri- 
tuous liquors,  or  any  thing  else,  into  the  pri- 
son  clandestinely,  but  they  will  let  in  armed 
deliverers  openly,  where  they  are  in  forcé. 

III.  The  avenue — why  contracted  at  the  en- 
trance ? — The  narrower  the  entrance,  the  less 
the  expense  of  the  gates  which  cióse  it,  and 
the  more  perfectly  it  lies  within  the  cominand 
of  the  porter.  At  the  spot  where  it  reaches 
the  building,  were  it  no  wider  than  it  is  at 
the  entrance,  it  would  scarce  afford  turning- 
room  for  carriages,  much  less  the  standing- 
room  which  would  be  requisite  at  church 
time.  Were  it  of  less  width  than  the  front, 
so  much  of  the  front  as  was  excluded,  so  much 
of  the  inspective  forcé  which  that  part  of  the 
building  furnishes,  would  be  lost. 

Of  the  total  area  inclosed  by  the  general 
surrounding  wall,  the  magnitude  must  of 
course  depend  upon  a variety  of  circum- 
stances ; sorae  of  a more  general,  others  of  a 
local  or  otherwise  particular  nature.  Behind 
the  building,  it  will  be  occupied  by  the  pri- 
soner’s  yards,  of  which  in  the  last  section. 
In  front  of  the  building,  on  each  side  of  the 
approach,  it  will  be  occupied  by  exterior  of- 
fices and  officer’s  gardens. 

On  the  outside  all  round,  at  a small  dis- 
tance  (say  12  feet)  from  the  wall,  runs  a 
slight  palisade  of  open  work.  The  inter- 
medíate space  receives  four  centinels,  whose 
paths  flank  and  cross  one  another  at  the  ends. 
The  walls,  instead  of  forming  an  angle,  are 
rounded  at  the  junctions.  The  palisade  will 
serve  as  a fence  to  the  grounds  on  the  other 
side : but  highways  on  which  the  public  in 
general  have  a right  to  pass,  whether  carriage- 
ways,  or  simple  foot-ways,  are  kept  from  ap- 
proaching  it  as  far  as  may  be. 

At  two  of  the  coiners,  the  place  of  the  pali- 
sade  might  be  occupied  by  two  guard-houses : 
each  with  two  ffonts  to  flank  and  command 
the  two  centinel’s  walks.  To  one  of  these  I 
should  give  such  a situation  and  such  aheight 
■as  to  etiable  it  to  cpmmand  the  airing  yards : 
but  at  that  quarter  in  which  it  would  be  at 


the  greatest  distance  from  those  desliiied  for 
the  reception  of  female  prisoners,  if  that  scx 
be  admitted,  it  might  have  a platform  in  that 
situation,  and  in  that  elevation,  without  hav- 
ing any  Windows  either  way.  It  might  have 
a communication  with  the  airing-yards,  to  be 
made  use  of  in  case  of  alarm  and  demand  of 
succour  from  the  keepers  in  the  building  or 
the  yards.  The  communication  might  be  ef- 
fected  in  any  one  of  several  ways : by  a draw- 
bridge,  by  an  under-ground  passage,  or  by  a 
ladder  kept  under  lock  and  key ; the  key  al- 
ways  in  the  hands  of  the  commanding  officcr. 
To  prevent  converse  between  the  soldiers 
and  the  prisoners,  the  doors  opening  into  the 
platform  (for  Windows  that  way  it  has  none) 
ought  to  be  locked  up,  and  the  key  kept  in 
the  same  custody.  It  is  for  this  same  reason 
that  I attach  it,  not  to  the  wall,  but  to  the 
palisade  which  is  detached  from  the  wall. 

IV.  Why  the  palisade^ — To  cut  oíf  from  the 
public  in  general  all  facility  and  all  pretence 
for  approaching  the  wall  near  enough  to  at- 
tack  the  centinel,  to  hold  converse  with  the 
prisoners  in  the  yards,  or  to  plant  ladders  or 
throw  over  ropes  to  enable  them  to  escape. 

V.  Why  of  open  work,  rather  than  cióse  ? 
a wall,  for  instance,  or  a park-pale  ? — For 
cheapness  ; and  that  nobody  may  approach  it 
without  being  seen. 

VI.  The  centinel’s  walks,  why  crossiny  and 
Jlanking  each  other  ? — That  each  centinel 
may  have  two  to  check  him.  Who  in  such 
case  would  venture  or  ofFer  to  bribe  any  one 
of  them  to  connive  at  projects  of  escape  ? 
The  connivance  of  any  one,  or  even  any  two, 
would  be  unavailing. 

VII.  The  walls — why  rounded  off  at  the  meet- 
ings  ?* — To  avoid  giving  the  assistance  which 
angles  afford  to  the  operation  of  climbing  up 
in  the  inside.  Add  to  which,  that  the  greater 
the  space  thus  rounded  off,  the  greater  the 
part  of  each  centinel’s  walk  which  is  laid  open 
to  the  view  of  the  two  others. 

As  to  the  height  of  the  wall,  and  the  thick- 
ness,  which  will  be  governed  by  the  height, 
the  quantum  of  expense  necessary  on  this  score 
would  depend  upon  the  decisión  made  as  to 
the  resorting  or  not  resorting  to  the  military 
establishment  for  a guard.  With  this  assist- 
ance, added  to  that  of  the  palisaded  walk, 
walls  of  very  modérate  height  would  be  suf- 
ficient : say  8 or  9 feet,  about  2 or  3 fcct 
above  the  height  of  a tall  man.f  This  height 


• For  this  precaution  I am  indebted  to  M r. 
Blackbum.  In  what  instances,  if  any,  he  has 
himself  applied  it,  I do  not  know.  I took  tl’e 
hint  from  a history  he  used  to  tell  qf  a man  who, 
by  the  assistance  of  two  walls  meeting  at  a right 
angle,  and  an  instrumentof  his  own  contnvancc, 
used  to  convey  himself  in  this  way  over  tM 
oftheKing’s-Benchprisonin  St  Gcorge  t>  Fields. 

+ Or  would  not  12  feet  be  deemed  necessary 
since  one  man  might  mount  on  the  shoulders, 
and  perhaps  for  a momenton  the  hcad  of  another. 
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would  be  sufficient  to  prevcrit  any  intelligible 
converse  between  prisoners  and  centinels : 
fbrbidden  conversación  wül  not  be  carried  on 
in  a loud  voice,  in  the  ears  and  under  Che  eyes 
of  the  superiors  who  f'orbid  it.  Without  this 
assistance,  it  might  be  rathertlifificiilt  to  draw 

the  line.  . . 

By  rejecting  this  assistance,  the  requisite 
quaritity  and  expense  of  wnlling  that  viitjhl 
be  thought  requisito,  might  be  increased  in 
another  way.  The  higher  the  wall,  the  more 
obstructivo  to  ventilation.  The  higher  the 
wall,  the  more  ampie  the  space  that  on  that 
account  it  might  be  thought  necessary  to  in- 
close  within  it ; and  the  greater  that  space, 
the  more  walling  it  would  take  to  inclose  it. 

Did  it  dcpend  upon  me,  though  I would 
get  a military  guard  if  I could,  yet  even  with- 
out such  assistance,  trusting  to  so  many  other 
safeguards,  I think  I would  put  up  with  un 
8 or  9 foot  wall.  In  the  look-out,  sits  con- 
stantly  an  inspector,  armed  and  instructed, 
and  fiommanding  all  the  yards.  By  a bell, 
he  summons  to  his  assistance  at  any  time  the 
whole  collected  forcé  of  the  prison. 

VIII.  To  wliat  use  the  protection-ioall,  and 
the  protection-road  ? — The  use  is  tolerably 
well  indicated  by  the  ñame.  Behind  the  wall, 
and  in  the  road,  in  case  of  an  attack  by  a 
riotous  mob  upon  the  gates,  as  many  passen- 
gers  as  do  not  choose  to  take  part  in  it  will 
find  shelter ; and  the  attack  may  be  opposed 
with  fire-anns  from  the  building  with  the  less 
scruple,  as  no  one  can  suffer  from  it  whose 
guilt  has  not  made  him  the  author  of  his  own 
fate. 

And  would  you  wish,  then,  to  see  a per- 
haps  well-meaning,  though  culpable  multitude 
devoted  in  heaps  to  slaughter  ? No,  surely  : 
though  better  thus  than  that  the  prison  should 
be  destroyed,  the  prisoners  turned  loose  upon 
society,  and  justice  struck  with  impotence. 
But  the  truth  is,  that  nothing  of  this  sort 
will  happen  : the  more  plainly  impracticable 
you  make  the  enterprise,  the  surer  you  may 
be  that  it  will  never  be  attempted.  Preven- 
tion  is  the  work  of  humanity.  Crueltyjoins 
with  improvidence  in  making  the  Instruments 
of  justice  of  such  apparent  weakness  as  to 
hold  out  invitation  to  a destroying  hand. 

This  is  perhaps  the  first  pían  of  defence 
against  rioters,  of  which  the  protection  of 

the  peaceable  passenger  ever  made  a part 

the  first  in  which  the  discrimination  of  the 
innocent  from  the  guilty  was  ever  provided 
for  or  thought  of. 

In  the  instance  of  every  prison — of  every 
public  building  as  yet  existing  — an  attack 
once  bcgnn,  wbat  is  the  consequence  ? The 
guilty  must  be  suffered  to  perpétrate  without 
controul  their  forbidden  enterprise,  or  a con- 
tinual  risk  incurred  of  involving  the  innocent 
ni  their  fate.  What  is  the  effect  of  street- 
firing  ? a medley  massacre  of  rioters  and  pas- 


sengers,  of  guilty  and  innocent,  of  men,  wo- 
men,  and  children. 

The  máximum  of  economy,  with  regard  to 
the  figure  of  the  ground,  and  thence  of  ita 
surrounding  fences,  remains  yet  to  be  sug- 
gested  5 and  situations  may  be  conceived,  in 
which  it  would  not  be  irreconcileable  with 
convenience.  The  quadrangular  figure  is  that 
which  will  naturally  have  first  presented  it- 
self.  But  three  lines  are  enough  to  inclose 
a space.  The  ground  may  therefore  be  tri- 
angular ; ñor,  if  regularity  and  beauty,  in  as 
far  as  it  depends  upon  regularity,  are  disre- 
garded,  is  it  necessary  that  of  this  triangle 
any  two  sides  should  be  equal.  An  eqiial 
legged-triangle,  with  the  legs  longer  than  the 
base,  is  to  be  preferred  to  an  equilateral  tri- 
angle, much  more  to  a triangle  having  the 
angle  opposite  the  base  equal  to  or  greater 
than  a right  one.  The  reason  is,  that  the 
figure  may  have  a space  running  out  in  length, 
in  order  to  afford  a sufficient  length  of  ave- 
nue;  the  pointor  apex  being  cut  oíf,  in  order 
to  form  the  entrance. 

The  number  of  the  centinels,  too,  if  the 
military  plan  of  guarding  be  approved  of,  and 
if  the  difference  in  point  of  number  be  an 
object,  will,  in  this  way,  be  reduced  from 
four  to  three. 

With  or  without  a guard,  .the  inspection 
principie,  seconded  by  other  assistances,  we 
have  seen,  or  shall  see,  relative  to  the  plan 
of  management,  supersedes  the  necessity, 
without  detracting  anything  from  the  inge- 
nuity,  of  Mr.  Blackburne’s  expensive  system 
of  mural  fortification.  “ If  a man  gets  to  the 
other  side  of  the  wall,”  said  he  to  me  one  day, 
as  he  has  said  to  others,  “ it  must  be  by  getting 
either  through,  or  under,  or  over  it.  To  pre- 
vent  his  getting  through,  l make  it  of  stone, 
and  of  stones  too  massy  to  be  displaced,  as 
bricks  may  be,  by  picking.  To  prevent  his  get- 
ting under,  I make  a drain.  As  he  undermines, 
no  sooner  is  he  got  within  the  arch,  than  out 
flows  the  water  and  spoils  his  mine.”  To  pre- 
vent his  getting  over,  there  was  a system  of 
precautions,  one  under  another,  too  long  to 
be  repeated  here.  Sound  logic  was  here  com- 
bined  with  admirable  ingenuity ; in  all  this 
there  might  be  nothing  which,  on  a certain 
supposition,  might  not  be  necessary.  What 
is  that  supposition  ? — that  in  some  cases  a 
number  of  prisoners,  in  others  at  least  one 
prisoner,  have  time  almost  without  stint  to 
carry  on  their  operations  unobserved.  In  all 
other  modes  of  construction,  under  all  other 
Systems  of  prison-management,  the  suppo- 
sition speaks  the  truth.  But  under  the  Pa- 
nopticon  modé  of  construction,  under  the 
plan  of  management  which  it  supposes  and 
provides  for,  is  this  the  case  ? — exactly  the 
reverse.  What  prisoner  carries  on  piaos  of 
escape  under  a keeper’s  eye  ? 

In  a dark  night,  it  may  be  said,  tht  beu^t 
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of  the  inspection  principie  failsyou.  Yes,  if 
there  be  no  lampe  eufficient  to  light  the  wall ; 

1 — yes,  if  there  be  no  watchman  patrolling  in 
the  houee.  The  questíon  then  lies  betvveen 
the  expense  of  this  system  of  complicated 
circumvallati  ^n,  and  the  expense  of  lighting, 
or  rather  the  expense  of  providing  a single 
Avatchman  to  go  the  rounds.  I say,  that  a 
watchman  will  be  sufficient  security  without 
even  lighting  on  purpose,  and  that,  in  an  es- 
tablishment  like  this,  a watchman  need  cost 
nothing:  since  the  people  necessary  for  guard- 
ing  and  instructing  by  day,  will  be  sufficient 
to  watch  at  night  by  turns.  Even  in  the 
aarkest  night,  and  without  artificial  light, 
can  a prisoner,  without  tools,  at  no  more 
than  25  feet  distance  from  the  watchman, 
first  forcé  through  the  glass  of  a window,  and 
then  through  iron  bars  on  the  other  side  ? 
Will  he  hazard  any  such  attempt,  when,  sup- 
posing  him  against  all  probability  to  succeed, 
there  is  still  a wall  of  13  feethigh  for  him  to 
climb  (Imean  that  which  bounds  the  exterior 
well,)  and  beyond  that,  another? 

To  get  clear  altogether  of  the  obstruction 
afibrded  by  walls  to  ventilation,  it  has  been 
proposed*  to  dig  a ditcb,  and  to  set  down 
the  wall  at  the  bottom  of  the  ditch.  The  ex- 
pedient  seems  unnecessary,  the  expense  of  it 
considerable,  and  the  inconvenience  material 
and  unavoidable. 

The  inconvenience  is,  that  whatsoever  it 
may  do  with  regard  to  security,  it  gives  up 
seclusion.  Of  what  breadth  must  your  ditch 
be  ? A hundred,  two  hundred  feet,  would  not 
preelude  converse  with  the  ear  ; ñor  four 
hundred  feet,  ñor  a thousand,  with  the  eye. 
The  grounds  all  round  would  be  a continual 
rendezvous  for  the  associates  and  confederates 
of  the  prisoners ; that  is,  for  all  sorts  of  ma- 
lefactors.  It  would  be  a continual  scene  of 
plans  of  mischief,  and  plots  for  escape.  What 
should  hinder  a man  on  the  outside  from  toss- 
ing  over  a rope  or  arope-ladder  to  a prisoner 
prepared  to  receive  it  ? what  should  hinder 
twenty  men  from  doing  the  same  thing  at 
the  same  time  ? 

How  is  the  ditch  to  be  construcled  ? If 
the  sides  are  perpendicular,  they  must  be  sup- 
ported  by  brick-work,  or  the  earth  will  be 
continually  washing  and  crumbling  in,  till  it 
reduces  the  depth  of  your  ditch,  and  conse- 
quently  the  height  of  your  wall,  to  nothing. 
Are  they  to  be  thus  supported  ? Then,  be- 
sides  the  expense  of  an  enormous  ditch,  you 
have  that  of  two  walls  instead  of  one.  Are 
they  to  be  slopingwúthout  brick-work?  The 
width  of  this  enormous  ditch  must  then  be 
enormously  increased,  and  still  the  obnoxious 
effect  will  be  gradually  produced.  By  the 
prisoners,  at  least  on  their  side,  everything 


• By  the  late  Dr.  Jebb,  in  a pamphlet  written 
on  purpose. 
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will  be  done,  that  can  be  done,  to  accelerate 
it.  Among  their  friends,  too,  on  the  outside, 
to  contribute  a stone  or  an  handful  of  earth, 
will  be  a pious  work. 

At  any  rate,  you  have  on  each  side  a re- 
ceptecle  for  stagnant  water.  Which  would  be 
the  greater  ? — the  Service  done  to  hcalth  by 
the  sinking  of  the  wall,  or  the  detriment  by 
the  accumulation  of  this  water  ? 

It  would  be  incompatible  with  the  mode 
of  guarding  above  proposed,  by  centinels  in- 
closed  in  inaccessible  lañes ; unless  stationed 
at  such  distances  as  would  occasion  an  enor- 
mous addition  to  the  length  of  their  walks, 
and  to  the  quantity  of  ground  consumed  ; for 
it  would  be  altogether  ineligible  to  bring  the 
guards  so  near  as  to  possess  an  easy  inter- 
course  with  the  prisoners. 

Were  it  indeed  worth  while,  the  advantage 
in  point  of  ventilation  expected  from  this 
idea,  might  be  obtained  by  a partial  adoption 
of  it,  with  the  help  of  one  of  the  precautions 
already  indicated.  It  would  not  be  necessary 
to  lay  the  space  open  all  round : it  would  be 
sufficient  were  it  laid  open  at  one  end,  and 
that  end  might  be  narrowed  in  the  manner 
of  the  approach  as  above  described.  But  at 
that  end,  the  property  of  the  ground  on  the 
other  side,  to  a very  considerable  distance, 
would  require  to  be  attached  to  the  establish- 
ment,  in  such  manner  that  no  stranger  should 
have  it  in  his  power  to  approach  near  enougli 
to  hold  any  sort  of  converse,  either  wth  the 
prisoners,  or  even  with  the  centinel ; whose 
path  must  also  be  at  such  a distance  from 
the  nearest  spot  to  which  they  can  approach, 
as  to  prevent  all  converse  between  him  and 
them,  in  a voice  too  loud  to  escape  the  ear  of 
the  inspector  in  the  look-out.f 


-f-  Prisons  are  not  by  any  means  the  only  build- 
ings  to  which  this  mode  of  exterior  fortification 
(ir  it  be  doing  justice  to  a precaution  so  simple 
and  unexpensive  to  style  it  by  so  formidable  a 
ñame,)  might  be  applicable  with  advantage. 

With  a view  to  inspection,  it  might  be  applíed 
to  all  such  public  establishments  as,  on  account 
of  their  destination,  of  their  importance,  their 
magnitude,  and  their  destructibuity,  are  parti- 
cularly  exposed  to  the  clandestine  enterprises  of 
foreign  emissaries ; such  as  public  magazines 
and  dock-yards.  The  approach  should  be  so  con- 
structed,  and  the  officers’  houses  and  stations  so 
disposed,  that  every  strange  face  should  have  the 
gauntelope  to  run,  as  it  were,  through  all  their 
eyes,  and  that  any  instance  of  negligence  on  this 
head,  on  the  part  of  any  one  of  them,  should  be 
exposed  to  the  observation  of  all  the  rest.  Had 
a plan  like  this  been  pursued  in  Plymouth  rope- 
yard,  the  sad  destrucUon  to  which  that  important 
magazine  was  devoted  in  177^,  by  the  hands 
of  a wretched  incendiary,  might  perhaps  never 
have  had  place. 

With  a view  to  defence  against  open  honutíy, 
it  might  be  applied  not  only  w every  pnson,  but 
to  every  other  building,  public  or  prívate,  which 
by  the  provocation  it  holds  out  to  rapacity  or 
popular  antipathy,  is  liable  to  become  the  object 


APPROACH  AND  FENCES. 
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SECTION  XXII. 

MEANS  OF  SUPPLYING  WATER. 

Two  sources  of  supply  present  themselves : 
the  rain- water  collected  on  the  roof;  and  com- 
tnon  water,  such  as  the  situation  furnishes, 
to  be  forccd  up  by  the  labour  of  the  prisoners 
in  the  airing-wheels. 

The  first  supply  is  not  a constant  one,  and 
will  go  but  little  way  towards  answering  the 
exigencies  of  so  numerous  an  inhabitancy.  It 
inust,  however,  be  carried  oíf  at  any  rate,  and 
any  one  of  the  eíght  iron  tubes  that  form  the 
supports  of  the  inspection-tower,  will  alford 
a ehannel  adequate  to  the  purpose.  Branches 
from  this  main  would  serve  to  convey  the 
water  to  reservoirs  in  or  iiear  to  the  kitchen 
and  the  laundiy  on  the  sunken  floor. 

The  only  combustible  parts  of  the  build- 
ing,  or  rather  the  only  parts  of  the  building 
affording  a few  combustible  materials,  will 
be  the  inspection-lodge,  the  inspection-gal- 
leries,  and  the  chapel-galleries.  By  way  of 
provisión  against  such  accidents,  a fire-engine 
should  be  kept  in  a place  contiguous  to  the 
central  area,  with  pipes  communicatingeither 
with  the  reservoirs  above  mentioned,  or  with 
the  more  copious  and  certain  ones,  which 
supply  the  water  that  is  forced  up  by  the 
wheels. 

To  receive  this  water,  an  annular  cistern 
rims  all  round  the  building.  It  is  placed  im- 
mediately  under  the  roof,  and  within  the 
outer  Wall.  The  wall  affords  it  support;  the 
roof,  a covering  from  dust  and  any  other  mat- 
ters  that  might  foul  the  water.  Under  it  run 
down,  in  a perpendicular  direction  to  the  bot- 
tom  of  the  building,  at  the  places  where  the 
partition-walls  join  the  outer  wall,  piles  of 
iron  pipes  serving  as  mains,  one  placed  be- 
tween,  and  serving  for,  every  two  piles  of 
cells.  From  each  of  these  mains  run  12  short 
branches  with  a cock  to  each,  one  to  each  of 

of  lawless  violence,  A money-bank,  a great 
corn-magazine,  a place  of  worship  belonging  to 
any  obnoxious  sect,  a new  erected  machine  which 
appears  to  threaten  a sudden  reduction  in  the 

pnce  or  the  demand  of  any  kind  of  labour 

may  afford  so  many  examples.  With  these  pre- 
cautions,  Dingley’s  saw-mill,  for  instance,  for 
which  the  nation  was  charged  with  so  heavy  an 
indemnity,  would  probably  have  escaped. 

J speak  not  here  of  the  mode  of  guarding  by 
centinels,— a species  of  protection  which  could 
only  be  afForded  to  public  establishments,  and 
to  such  establishments  as  were  of  adequate  im- 
portance.  I speak  only  of  the  mode  of  construcU 
ing  the  approach ; its  unity— its  situation  in  a 
walled  recess — that  recess  as  deep  as  the  ground 

will  allow  _ comracted  at  the  entrance and 

commanded  by  as  manyofficers’  houses  and  sta- 

tions  as  can  be  brougbt  to  bear  upon  it gates 

of  open-work — and  on  the  other  side  of  the  road 
a protection-road — covered  by  a protection- wall 
• — all  other  roads,  besid&s  that  which  the  approach 
cpens  to,  kept  at  a distance. 


the  twelve  cells.  Of  these  mains,  which  for 
19  cells' on  a story  cannot  be  fewer  than  10, 
supposing  none  to  be  w'anfing  for  the  dead- 
part ; two,  by  the  help  of  so  many  branches 
running  over  and  across  the  exterior  area. 
will  serve  likewise  for  conveying  the  water 
up  by  the  pumps  worked  by  the  wheels." 

Shall  the  whole  supply  of  water  be  carried 
up  to  the  top  of  the  building?  or  shall  the 
quantity  required  for  each  story  of  cells,  be 
carried  no  higher  than  is  necessary  to  convey 
it  to  those  cells?  The  latter  arrangement 
would  save  labour,  but  it  seems  questionable 
whether  upon  the  whole  it  would  be  the  most 
economical  one.  Instead  of  one  cistern.  it 
would  require  six,  each  of  which  must  have 
its  supports  running  round  the  building ; and 
though  each  would  require  but  one  sixth  part 
of  the  capacity  of  the  general  cistern,  it  would 
require  almost  as  much  workmanship,  and 
much  more  than  one  sixth,  perhaps  as  much 
as  one-half,  of  the  materials. f To  form  a 
precise  statement  of  the  comparative  economy 
of  the  two  plans,  compute  the  valué  of  labour 
saved  by  that  which  gives  six  particular  cis- 
terns,  and  set  against  it  the  probable  annual 
average  of  the  extra  repairs,  added  to  the 
interest  of  the  extra  capital  which  it  would 
require.  J But  a more  simple,  and  what  seems 
to  be  a decisive  consideration,  is  the  inse- 
curity  that  would  result  from  these  annular 
cisterns  running  round  on  the  outside.  one 
under  every  story  but  the  lowest : they  would 
be  so  many  ladders  to  climb  down  by;  from 
whence  would  also  result  the  necessity  of  the 
further  expense  of  having  strong  barsto  those 
stories  of  cells,  to  which,  upon  the  present 
plan,  as  already  observed,  no  such  guards  are 
necessary. 

As  to  the  particular  mode  of  conveying  the 
water  to  the  cistern,  it  is  a topic  I pass  o ver, 
as  bearing  no  relation  to  the  particular  con- 
struction  or  destination  of  the  present  build- 
ing; with  only  this  remark,  that,  as  the  height 
is  more  than  double  that  to  which  water  can 
be  raised  by  the  pressure  of  the  atmosphere. 
some  other  sort  of  pump  than  the  common 
lifting  one  must  be  employed.  Forcing  pumps 
I observe  employed  in  the  New  St.  Luke’s 
Hospital,  and  proposed  by  Mr.  Howard  in  his 
Plan  of  a Penitentiary-hpuse. 

SECTION  XXIII. 

OF  THE  MODE  OF  WARMING  THE  BUILDING. 

The  possible  differences  in  the  mode  of  ap- 


• To  adapt  them  to  this  double  purpose  wiM 
require  some  little  contrivance,  but  too  obvious 
to  need  particularizing.  . 

+ I say  six  ; for  if  it  did  not  answer  to  have 
80  many  as  six,  by  the  same  rule  it  would  not 
answer  to  have  any  more  than  one. 

4:  There  would,  besides,  be  the  expense  of  the 
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plying  artificial  heat  to  a building  by  means 
of  cufinary  fire,  may  be  comprised  in  the  fol- 
lowiñg  short  analysis : It  may  be  either  open 
or  cióse ; if  cióse,  either  unventilative  or  ven- 
tilative.  The  open,  in  which  the  fuel  is  biirnt 
on  hearths  or  in  grates,  with  or  without  the 
benefit  of  a chimnev,  is  that  most  in  use  in 
our  three  kingdoms.  The  unventilative  is 
exemplified  in  the  Dutch,  Russian,  and  Swe- 
dish  stoves ; and  in  England  in  those  used  for 
hot-houses,  and  in  those  used  in  dwelling- 
houses  and  other  buildings  under  the  ñame 
of  Buzaglo,  who  first  brought  them  in  vogue ; 
the  ventilative,  in  the  stoves  called  Dr.  Frank- 
lin’s,  or  the  Pennsylvania  stoves,  and  in  those 
for  which  Messrs.  Moser  and  Jackson*  have 
enjoyed  a patent  for  some  years. 

The  common,  or  open  mode,  is  what.  on 
account  of  the  expense,  nothingbut  absolute 
necessity  would  justify  the  employment  of 
in  a prison.  Expense  of  chimneys,  grates, 
and  other  fire  implements;  expense  of  fuel, 
and  of  the  time  employed  in  conveying  it : 
these  expenses  must  be  multiplied  by  the 
whole  number  of  cells ; for  whatever  need 
there  is  of  it  for  any  one,  the  same  is  there 
for  every  other.  Even  the  mischief  that  might 
be  done  by  fire,  through  design  or  careless- 
ness,  secure  as  a building  thiis  constructed  is 
frO'm  such  mischief  in  comparison  of  an  ordi- 
nary  house,  is  not  altogether  to  be  neglected. 

The  second,  or  unventilative  method,  be- 
sides  its  being  far  from  a pleasant  one  to  those 
who  are  not  accustomed  to  it,  is  by  no  means 
exempt  from  the  suspicion  of  being  unfa- 
vourable  to  health.  The  heat  subsists  undimi- 
nished,  no  otherwise  than  in  as  far  as  the  air 
in  the  room  remains  unchanged:  calefaction 
depends  upon  the  want  of  ventilation.  The 
air  vvill  not  be  as  warm  as  is  desired  at  a cer- 
tain  distance  from  the  heated  stove,  without 
being  much  hotter  than  is  desired  in  the  vici- 
nity  of  it:  between  the  two  regions  are  so 
many  concentric  strata,  in  one  or  another  of 
whicn  every  sort  of  putrescible  substance  will 
lind  the  state  of  things  the  most  favourable 
to  the  prevalence  of  that  noisome  and  un- 
healthy  fermentation.  The  breath  and  other 
animal  efBuvia,  while  tl:ey  are  putrifying  in 
one  part  of  the  room,  may  be  burning  in  an- 
other. The  unchanged  and  unchangeable  air 
is  corrupted ; the  lungs,  the  olfactory  nerves, 
and  the  stomach,  are  assailed  in  all  manner 
of  ways  at  once,  by  empyreuma,  by  putridity, 
and  by  respiration.f 


In  the  different  modes  of  producing  these 
noisome  effects,  there  are  degrees  of  noisome- 
ness.  An  iron  stove  is  worse  than  an  earthei; 
one : it  contraéis  a greater  degree  of  heat  • 
and  the  vapour  produced  by  the  solution  of 
a metal  in  burnt  animal  or  vegetable  oil  is 
an  additional  nuisance,  over  and  above  what 
an  unmetallic  earth  will  produce. 

Over  these  impure  methods  of  obtaining 
heat,  the  ventilative  is  capable  of  possessing 
a great  advantage.  The  air  which  is  to  re- 
ceive  the  heat  being  continually  renewed. 
may  be  brought  from  the  puré  atmosphere 
\vithout;  and  instead  of  being  stagnant,  flows 
in  in  a perpetually-chánging  stream.  Instead 
of  burning  in  one  part,  while  it  is  freezing  in 
another,  the  air  of  the  room  is  thus  rendered 
throughout  of  the  same  temperature.  A suc- 
cession  of  coid  air  from  without  is  the  less 
necessary,  as  the  warm  air,  what  there  is  of 
it,  is  not  less  puré  and  this  pure^  though 
heated  air,  if  introduced,  as  it  ougW  to  be. 
from  the  lower  part  of  the  room,  helps  to 
drive  up  before  it,  to  that  part  of  the  room 
which  is  above  the  level  of  the  organs  of 
respiration,  that  part  of  the  air  which,  by 
having  been  breathed  aiready,  has  been  ren- 
dered the  less  fit  for  breathing. 

By  the  Pennsylvanian  stoves,  these  advan- 
tages  were,  however,  possessed  in  but  an 
imperfect  degree.  — Why?  — Because  the 
warming-chambcr  was  a metallic  one  ; it  was 
of  iron.  By  partitions  made  between  an  iron 
back  to  the  grate,  and  another  such  back,  or 
the  briek-work  behind,  the  air  was  made  to 
pass  through  a long,  though  tortuous  ch^nnel 
of  that  metal,  in  a too  highly  heated  state. 

In  the  room  of  the  metal,  substituto  a 
puré  and  unmetallic  earth,  the  mischief  has 
no  place; 

The  misfortune  is,  that  by  means  of  earth 
alone,  the  operation  has  not  hitherto  been 
found  practicable,  unless  perhaps  it  be  upon 
a large  scale.  In  iron,  your  warming-chamber 
may  be  very  thin,  is  soon  heated,  and  is  not 
hable  to  be  put  out  of  order  by  the  heat.  In 
earth,  that  receptacle,  if  thick,  that  is,  of  the 
thickness  that  must  be  given  to  it  if  made  of 

for  relief ; ¡n  rushes  the  air  in  partial  gusts,  and 
gives  you  coid. 

In  not-houses,  though  the  unpleasant  effects 
of  this  mode  of  warmingare  perceptible  tomany 
people,  they  are  however  less  so  than  in  common 
dwelling-rooms ; hot-houses  being  so  much  less 
inhabitSi  by  animáis,  whose  only  effect  on  the 
air  is  to  taint  it,  than  by  vegetables,  which,  how- 
sosver  they  may  vitiate  it  in  certain  ways,  are 
found  to  purify  as  well  as  sweeten  it  in  olhers. 

J It  is  suggested  to  me  by  Dr.  Fordyce,  that 
in  such  a buuding  matters  might  be  contrived 
so  that  scarce  any  air  should  enter  anywhere 
that  had  not  passed  through  the  ■warming-cham- 
ber, I make  use  of  that  word  to  expresa  the  re- 
ceptacle through  which  the  air  is  to  be  made  to 
pass  in  order  to  receive  the  heat. 
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bricks,  Í9  a long  wbile  in  heating,  a great  deal 
of  the  heat  is  absorbed  and  lost  in  it ; it  gi  ves 
out  its  heat  with  difficulty  to  the  air,  which, 
bcfore  it  has  had  time  to  take  up  a sufficiency 
of  the  heat,  is  passed  through  and  gone  ;* 
add  to  which,  that  in  joining  the  bricks, 
mortar  must  be  used,  and  this  mortar  will  be 
Hable  to  shrink  and  crack  by  the  heat,  and 
lose  its  hold.  On  the  other  baiid,  if  the  earth 
be  thin,  as  in  retorts  and  crucibles,  it  will 
be  Hable  to  break  by  accidental  violence,  or 
crack  by  cliange  of  temperature ; and,  at  any 
rate,  it  will  not  receive  the  heat  fiom  the 
fuel,  or  coinmunicate  ij;  to  the  air,  so  soon  as 
metal  woiild. 

The  warming-chamber,  or  set  of  warming- 
chambers,  employedby  the  artists  above  men- 
tioned,  is  calculated  to  obviate  both  those 
inconveniencies.  It  consists  of  earthen  re- 
torts, open  at  both  ends,  and  inclosed  in  iron 
ones.  The  air  which  is  to  be  heated,  passes 
through  the  interior  earthen  vessel  without 
Corning  in  contact  anywhere  with  the  exte- 
rior iron  one.  The  iron  retort,  being  that 
which  alone  is  exposed  to  the  immeiHate  ac- 
tion  of  the  tire,  defends  from  accidents  the 
earthen  one  ndthin.  The  earthen  one,  being 
the  only  one  of  the  two  that  is  in  contact 
with  the  air,  defends  that  element  from  the 
contaminating  influence  of  the  heated  metal 
on  the  outside. 

The  ventilative  plan,  modiñed  in  such  man- 
ner  as  to  avoid  the  use  of  iron  for  the  inside 
of  the  warming-chamber,  at  least  of  iron  in 
a too  highly  heated  state,  being  determined 
opon,  the  question  is,  how  to  apply  it  in  such 
a building  to  the  most  advantage  ? 

The  first  expedient  that  occurs  is  the 
making  of  what  use  can  be  made  of  the  fires 
employed  for  the  preparation  of  the  food. 
From  this  source,  any  quantity  of  heat  might 
doubtless  be  obtained ; but  whether  in  such 
a situation  it  could  be  obtained  to  any  con- 
siderable amount  upon  advantageous  terms, 
seems  rather  disputable.  In  ordinary  kitcbens 
a good  deal  is  produced,  more  or  less  of  wbich 
might  be  employed  perhaps  in  this  way  to 
more  advantage  than  it  is  in  common.  But 
in  a building  of  this  form,  and  designed  for 
such  inhabitants,  if  the  heat  employed  in  the 
preparation  of  the  food  were  disposed  of  to 
that  purpose  to  thebest  advantage,  the  quan- 
tity that  would  remain  appHcable  to  any  other 
purpose  would,  I believe,  turn  out  to  be  but 
inconsiderable.  That  it  would  not  be  always 
sufficient  for  that  of  the  warming  of  such  a 
building  I ara  altogether  confident.f 


• Could  not  the  means  be  found  of  detainii 
the  air  with  advantage  till  it  had  imbibed  a su 
iicient  degree  of  heat — for  instance,  by  a pair  i 
valves  ? This  is  one  of  many  points  that  mié 
require  to  be  considered. 

+ The  most  economical  mode  of  dressine  fo< 
by  culmary  fire,  is  either  baking  or  boilmg. . 


The  deficiency  must  at  any  rate  be  made 
up  by  stoves  to  be  provided  on  purpose.  In 


Baking,  if  performed  upon  the  most  economical 
plan,  might  be  conducted  in  such  a manner  as 
not  to  afford  any  heat  at  all  appHcable  to  any 
other  purpose,  as  will  be  seen  below.  The  most 
economical  mode  of  boiUng  is  in  what  are  com- 
monly  called  coppers, — because  usually  made  of 
that  material  — vessels  bedded  in  brick-work, 
with  a place  for  fuel  underneath,  closed  by  a door 
which  ts  never  opened  but  for  the  introduction 
of  the  fueL  In  this  way,  a smaU  proportion  of 
fuel.  comparatively  speaking,  serves,  scarce  any 
of  tne  heat  being  discbarged  into  the  room. 

On  the  common  plans,  the  door  consists  of  a 
single  iron  píate.  It  might  be  made  double: 
consisting  or  two  parallel  platea,  an  inch  or  so 
asunder,  widi  a bottom  between : the  interval 
might  be  filled  up  with  sand,  or  some  other  puré 
earth  that  is  a worse  conductor  of  heat,  if  any 
such  there  be.  The  heat  would  thus  be  the 
better  kept  in,  and  the  outer  partition  of  the  door 
might  be  made  to  receive  so  little  of  it  as  not  to 
contribute  in  the  smallest  degree  to  the  conta- 
mination  of  the  air. 

The  heat  contained  in  the  steam  raised  by 
the  boiling,  sbould  not  be  suíFered,  as  in  private 
kitchens,  to  escape  in  waste.  It  should  be  col- 
lected,  and  applied  by  tubes  issuing  from  the 
covers  of  the  coppers,  after  the  manner  of  a re» 
tort  or  still-head.  In  proportion  to  the  quantity 
of  the  provisión  that  could  thus  be  dressed  by 
steam,  would  be  the  quantity  of  heat  that  would 
be  saved.  The  steam  vessels  would  be  ranged 
in  front  of  the  boili^  vessels,  upon  an  elevation 
somewhat  higher.  The  boiling  vessels,  in  order 
to  catch  as  much  of  the  current  of  fire  as  possible 
in  its  way  to  the  cliimney  back,  should  extend 
as  far  back  as  was  consistent  with  convenience. 
Henee,  too,  another advantage : thej^ would  have 
the  more  surface,  and  the  more  surtace  the  more 
steam  tliey  would  yield  to  the  steam  vessels  with 
a given  quantity  of  heat  in  a given  time.  The 
better  to  confine  the  heat,  it  might  be  worth 
while,  perhaps,^  to  make  the  steam  vessels,  as 
also  the  covers  and  necks  of  the  boilers,  double. 
with  a lining  of  some  badly  conducting  sub- 
stance,  such  as  flannel  or  feathers,  between  the 
parallel  platea. 

The  following  fact,  communicated  by  an  in- 
telligent  and  reverend  friend,  will  help  to  show 
how  far  any  attention  that  can  be  paid  to  the  con- 
finement  of  heat  is  from  being  a trivial  one  : — 

In  the  parish  of  P , in  the  countv  of 

W , Hve  two  bakers,  T.  W.  and  T.  R.  — 

T.  R.’s  oven  is  better  protected  than  that  of 
T.  W. ; thatis,  so  situated  and  circumstanced, 
that  whatever  heat  is  introduced  into  it  is  better 
confined  within  it,  less  drawn  oíF  from  it  by  sur- 
rounding  bodies.  Observe  the  consequence ; — 
To  bake  the  same  quantity  of  bread  takes  up- 
wards  of  three  times  the  quantity  of  fuel  in  tne 
badly  protected  oven,  that  it  does  in  the  other. 

The  following  are  the  data,  in  the  precise  State 
in  which  they  were  given ; from  whence  the  ac- 
curacy  of  the  calculation  may  be  judged  of: — 

In  T.  W.’s  oven  (the  badly  protected  onel  it 
takes  16  penny worth  of  wood  to  bake  40  gallón 
loa  ves. 

In  T.  R.’s,  it  takes  but  8 pennyworth  of  wood 
(4  faggotó  at  2d.  each)  to  bake  60  gallón  loaves ; 

® Dr.  Fordyee,  from  experience,  says  cerlainly. 
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this  view,  tfae  sort  sold  by  the  ingeiiioiis 
artista  above  mentioned,  present  themselves 
as  the  most  eligible  yet  known. 

What,  then,  is  the  degree  of  artificial  heat 
which  the  whole  of  the  apparatus  employed 
should  be  capable  of  maintaining? — what 
size  and  number  of  stoves  would  be  necessary 
to  insure  it  ? — from  whence  ought  the  air 
to  be  taken  into  the  warming-chamber  ? — 
whereabouts  to  be  discharged  from  it  ? — 
how  to  be  made  to  visit  every  cell  ? 

As  to  the  number  of  degrees  of  extra  heat 
which  the  apparatus  should  be  capable  of  af- 
fording,  it  should  hardly  be  less  than  40  of 
Fahrenheit’s  scale.  Forty  added  to  32,  the 
degree  at  the  freezing  point,  would  make  72, 
17  degrees  above  theheight  commonly  marked 
températe.  But  in  time  of  frost,  the  heat  is 
commonly  more  or  less  below  the  freezing 
point : one  instance  I remember  of  its  being 
so  much  lower  as  46  degrees  ; 14  below  0. 
This,  it  is  true,  was  for  a fcw  hours  only, 
and  that  in  the  open  air,  and  in  a situa- 
tion  particularly  exposed.  And  in  a building 
where  the  kitchen  fires  might  at  any  rate 
afford  something,  and  the  warmth  of  so  many 
bodies,  added  to  that  of  so  many  lights,  w'ould 
afibrd  something  more,  and  where  the  thick- 
ness  of  the  waUs  would  afford  so  much  pro- 
tection  against  sudden  vicissitudes,  no  such 
very  extraordinary  deficiencies  seem  probable 
enough  to  be  worth  providing  for.  My  learned 
adviser,  above  mentioned,  thinks  I may  ven- 
ture  to  set  do\vn  the  lowest  degree  to  be  ap- 
prehended  as  25.  Forty  added  to  this  makes 
65;  10  degrees  above  the  temperare  point 
This  may  be  more  than  will  ever  be  neces- 
sary. But  in  a permanent  provisión,  some 
allowance  should  be  made  for  accideiits,  and 
in  a business  of  such  uncertainty,  still  more 
for  miscalculation.  Officers,  it  is  to  be  re- 
membered,  not  less  than  prisoners,  must  be 
kept  in  view.  Should  necessity  be  the  only 
object  to  be  provided  for  in  the  one  case, 
comfort  and  custom  must  be  attended  to  in 


and  when  he  bakes  a second  time  the  same  day, 
it  takes  but  half  the  quantity. 

In  a vessel  consisting  chiefly  of  iron,  weighing 
upwards  of  a ton,  contrived  for  the  purpose  of 
hatching  eggs,  Dr.  Fordyce,  many  years  ago, 
produced  by  a single  lamp  of  the  smallest  kind 
ín  use,  and  communicated  to  the  iron,  a penna- 
nent  degree  of  heat  equal  to  that  uf  boiling  water. 
In  the  same  vessel,  by  the  same  means,  ne  pro- 
duced an  addition  of  heat  to  the  amount  of  60 


degrees,  raising  the  temperature  from  40  to  100 
in  a large  space  in  which  a constant  current  of 
air  was  pervading  every  part.  The  use  of  fea- 
thers,  supposed  to  be  the  worst  conductora  of  heat 
existing,  was  the  contrivance  on  which  the  nro- 
duction  of  those  effects  principally  dependeo.  — 
Suppose  the  knowledge  thus  gained  applied  to 
the  purpose  of  dressing  the  food  in  the  manner 
of  an  oven,  what  would  be  the  surplus  of  heat 
applicahie  to  the  purpose  of  wanning  the  build- 
ing ? None. 

Voi,.  IV. 


the  other.  Happily  for  the  least  rcgaidcd 
class,  in  a building  of  this  form,  to  be  warmed 
in  this  manner,  very  little  distinction  in  re- 
gard  to  this  important  branch  of  comfort  can 
be  made. 

As  to  the  number  and  size,  the  seven  sup- 
ports  (one  of  the  eight  being  made  use  of  as 
a water-pipe)  afford  so  many  chimneys,  each 
of  which  is  capable  of  receiving  its  stove. 
But  how  many  out  of  the  seven  would  be  ne- 
cessary, and  those  of  what  size  ? Expericnce 
would  determine : but  as  a provisión  must 
be  made  in  the  construction  of  the  building 
antecedent  to  any  experience  that  can  be  ob- 
tained  in  the  building  itself,  data  colicctcd 
from  experience  of  other  buildings  must  be 
looked  out  for.  Such  data  are  not  altoge- 
ther  wanting.  A single  stove  of  Moser  and 
Jackson’s  construction,  being  employed  in 
St.  George’s  Church,  Bloomsbury,  raised  the 
heat  eleven  degrees  of  Fahrenheit’s  scale,  and 
it  did  not  appear  that  it  was  able  to  raise  it 
any  more.  To  produce  in  that  church  40  de- 
grees'of  extra  heat,  the  number  above  fixed 
upon  for  our  prison,  it  would  tberefore  re- 
quire  four  such  stoves.  What  follows  ? — 
That  to  ascertain,  a priori,  from  the  above 
datum,  as  well  as  may  be,  the  size  and  number 
of  stoves  of  the  same  construction  necessary 
for  our  building,  three  other  data  would  be 
necessary : the  dimensions  of  the  above  stove ; 
the  dimensions  of  the  inside  of  that  church ; 
and  the  dimensions  of  the  inside  of  the  Pa- 
nopticon  proposed  ; noting,  withal,  that  the 
quantity  of  glass  in  the  central  sky-light,  in 
the  annular  sky-light,  and  in  the  cell  Win- 
dows, added  to  the  number  of  the  partition- 
walls  between  cell  and  cell,  would  probably 
lay  the  Panopticon  under  some  little  disad- 
vantage  in  comparison  with  that  church. 

In  the  above  manner,  some  conjecture  may 
be  formed  relative  to  the  total  quantity  of 
calefactive  power  that  would  probably  be  re- 
quisite  : I mean,  of  the  sum  of  the  contents 
of  the  warming-chambers,  in  whatever  man- 
ner they  may  be  disposed. 

But  w'hen  the  sum  total  of  the  contents  is 
fixed  upon,  the  number  and  relative  size  of 
the  several  warming-chambers  is  not  a mat- 
ter  of  indifference.  Equality  of  distribution 
requires  that  the  number  should  be  as  gteal 
as  possible,  and  the  capacities  of  the  several 
warming-chambers  equal.  Eight  supports, 
that  is,  eight  chimneys  to  the  twenty-four 
pile.6  of  cells,  would  give  a stove  to  every 
three  piles  of  cells.  The  dead-part  occupying 
the  space  of  five  piles  of  cells,  the  middle  one 
of  the  three  supports  that  look  to  the  dead- 
part  would  be  the  proper  onc  to  give  np,  and 
make  use  of  as  a water-pipe ; the  seven  others 
would  afford  seven  stoves  among  nineteen 
piles  of  cells.* 

• Total  capacity  out  of  the  question,  the  mere 
number  woulu  uot  raise  the  price  to  more  than 
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Wlll  the  distribution  thus  made  be  suffi- 
ciently  minute?  Experience  alone  can  decide 
with  certainty.  Of  the  three  piles  of  cells 
corresponding  to  each  stove,  the  middle  one, 
if  there  were  any  difference,  shoiild  receiye 
more  heat  than  the  other  two.  But  this  dif- 
ference I should  expect  to  find  little  or  no- 
thing ; and  if  it  were  but  small,  it  would  be 
rather  a convenience  than  other wise  : varie- 
ties  of  temperatura  might  thus  be  adj  usted 
to  differences  with  regard  to  employment, 
bealth,  constitution,  and  good  behaviour. 

At  its  exit  from  the  warming-chamber, 
shall  the  heated  air  be  suffered  lo  take  its 
own  course,  or  shall  it  meet  with  a tube  to 
conduct  it  to  the  part  at  which  it  begins  to 
be  of  use  ? This,  too,  would  be  matter  of 
experiment,  and  the  exf)eriment  might  be 
performed  without  any  considerable  expense. 
Terminating  in  the  nearest  part  of  the  inter- 
medíate well,  each  tube  would  require  about 
14  feet  in  length.  For  the  materials,  the 
worst  conductora  of  heat  that  would  not  be 
too  expensive,  should  be  selected:  a square 
pipe  of  four  thin  boards  of  that  length,  each 
four  or  five  inches  over.  These  might  be  co- 
vered  with  a case  of  loose  cloth,  of  the  tex- 
ture  of  the  warmest  blanketing,  which,  to 
keep  oíf  the  dust,  and  contribute  still  more 
to  the  confinement  of  the  heat,  might  be  en- 
closed  in  a similar  tube.  If  by  the  help  of 
these  radial  tubes,  the  distribiition  were  not 
found  equal  enough,  they  might  be  made  to 
termínate  in  a circumferential  one  of  similar 
materials : the  whole  of  the  channel  of  cotn- 
munication,  or  discharging  duct,  as  it  might 
be  called,  would  thus  represent  the  exterior 
part  of  a wheel,  composed  of  hollow  spokes 
terminating  in  a hollow  felly.  The  felly  thus 
constituted  should  be  pierccd  at  equal  and 
frequent  interjjals  with  equal  apertures,  the 
sum  of  which  shoidd  be  equal,  and  no  more 
than  equal,*  to  the  sum  of  the  apertures  of 
the  radial  tubes. 

WTiy  these  radial  tubes?  since,  as  far  as 
they  extended,  they  would  prevent  the  ho- 
rizontal distribution  of  the  heat,  and,  though 
composed  of  such  materials  as  to  absorb  as 
little  of  it  as  possible,  they  would  at  any 

rate  ahsorb  sorne For  this  reason:  that 

without  them  a great  part  of  the  air,  hideed 
the  greatest,  by  mounting  directly  to  the 
ceiling  of  the  sunken  story,  would  be  already 
four  or  five  feet  above  the  floor  of  the  lowest 
story  of  the  cells  : and  the  ceiling,  as  well 

24A  guineas : the  price  of  one  of  the  least  size 
soId  by  Moser  and  Jackson  being  no  more  than 
3 A guineas;  but  the  quantity  of  calefactive  power 
obtainable  from  seyen  sucn  small  stoves  would 
probably  go  but  a little  way  towards  fumishing 
40  degrees  of  heat  to  such  a building. 

• If  greater,  the  heated  air  might  he  discharged 
at  the  nearest  part  of  the  circumferential  tube, 
oeiore  it  bad  attained  the  most  remóte. 


by  the  nature  of  its  materials  as  by  its  rela- 
tive  extent  of  suríace,  would  absorb  beyond 
comparison  more  of  the  heat  than  would  be 
absorbed  by  the  tubes. 

The  horizontal  distribution  of  the  heated 
air  being  tbus  provided  for,  how  to  provide 
for  its  distribution  in  a perpendicular  direc- 
tion  amosig  the  six  stories  of  cells  in  the  same 
pile?  Foríf  noparticularprovision  were  made, 
the  natural  tendency  of  the  heated  air  be- 
ing to  make  its  way  out  by  the  shortest  pas- 
sage,  the  greater  part  of  it  would  mount  up 
perpendicularly  to  the  sky-light,  where  it 
would  necessarily  find  chinks  at  which  it 
would  make  its  exit,  without  ever  baving 
visited  the  cells. 

To  prevent  this  aberration,  and  to  ensure 
a regular  draught  through  every  cell,  I inserí 
a chaíii  of  tubes  reaching  from  bottom  to  top, 
but  with  regular  interruptions.f  In  the  floor 
of  eatrh  cell  of  the  lowest  story  of  cells,  cióse 
to  the  front  wall,  at  an  equal  distance  from 
the  two  side-walls,  and  consequently  at  the 
Crown  of  the  arch,  I leave  a round  hole,  say 
four  inches  in  diameter,  passing  through  the 
brick-work  into  the  sunken  story  below.  To 
this  hole  I adapt  a hollow  tube  of  thin  casi 
iron,  of  the  same  diameter.  This  tube  is  con- 
tinued  in  height  to  within  a few  inches  of  the 
ceiling  above ; which  brings  it  to  between 
eight  and  nine  feet  in  length.  Arrived  at 
that  height,  it  terminales  in  a horizontal 
mouth,  which  may  be  dosed  by  a sort  of 
grating,  transformable  at  pleasure  into  sn 
unperforated  plate.J  Between  this  mouth 
and  the  lower  end  of  the  tube,  is  a wire 
grating,  to  prevent  correspondence  by  papers. 
ímmediately  over  this  tube,  is  the  open  end 
of  a similar  tube  with  an  expanding  aperture, 
flush  with  the  ceiling,  and  consequently  at  a 
few  inches  distance  from  the  mouth  of  the 
first-mentioned  tube ; partly  for  the  purpose 
of  inviting  the  current  that  way  in  the  same 
manner,  partly  for  the  sake  of  conveying  the 
breathed  air  of  that  lowermost  cell  into  the 
upper  región  of  the  next  above  it ; and  so  all 
the  way  up. 

The  uppermost  of  all  this  chain  of  tubes 
runs  through  the  roof,  and  opens  imraedi- 
ately  above.  It  may  be  there  covered  with 


-I*  For  the  general  idea  of  a set  of  perforations 
for  this  purpose,  and  a view  of  the  necessity  of 
employing  them,  I am  indebted  to  the  obliging 
suggestion  of  Dr.  Fordyce. 

í A neat  contrivance  for  this  purpose  is  em- 
ployed  by  Messrs,  Moser  and  Jackson.  Out  of 
a circular  píate  of  bra^,  spaces  are  cut  in  the 
form  of  rudii,  equal  in  dimensions  to  the  quan- 
tity left  Under  the  meullic  star  thus  ibrmed, 
a similar  one  is  stowed,  connected  with  the  upper 
one  by  a pivot  on  which  it  tums.  On  giving  a 
slight  tum  to  the  under  star,  It  moves  from 
under  the  upper  one  by  which  it  was  covered 
before,  filis  up  the  interstices,  and  the  aperturc 
is  competely  and  exactly  closed. 
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a horizontal  valve,  the  weight  of  which  will 
be  suffident  to  cióse  it,  and  exelude  the  colder 
air  on  the  outside.  When  lifted  up  by  the 
stream  of  heated  air  frum  within,  the  eíilux 
of  that  air  will  be  suíficient  to  prevent  the 
influx  of  the  colder  air  from  without. 

Why,  instead  of  a single  hole  in  the  brick- 
work,  a tube,  and  that  running  to  such  a 
height?  — For  two  reasons:  that  it  may  not 
afford  a means  of  secret  converse  between 
the  cells ; and  that  the  air  which  has  been 
breathed  in  the  cell  below  may  not  be  con- 
veyed  to  any  part,  in  which  it  would  be  liable 
to  be  breathed  again,  of  the  cell  above : it  is 
accordingly  disebarged  as  higb  as  possible 
above  the  level  of  the  organs  of  respiration. 

Should  the  precaution  be  deemed  neces- 
sary,  a few  slight  bars  might  be  disposed  in 
such  a manner  as  to  prevent  a prisoner  from 
introducing  his  head  or  ear  near  enough  to 
the  mouth  of  the  tube  to  gain  an  opportunity 
of  converse.  But  frugality  forbids  the  being 
at  the  expense  of  these  bars,  before  experi- 
ence  has  shown  the  need  of  them.  The  pro- 
bability  is,  that  no  such  need  would  ever 
oceur ; since  a man  could  not  make  use  of 
the  aperture  of  the  tube  for  speaking,  with- 
out mounting  upon  soinething,  ñor  mount 
upon  any  thing  for  that  parpóse  without  sub- 
jecting  himself  to  a great  chance  of  being 
observed.  Ñor  then  would  it  avail  him  any- 
thing,  unless  the  person  to  whom  he  ad- 
dressed  himself  in  the  cell  above  or  under- 
neath  were  elevated  and  oceupied  in  the  same 
manner  at  the  same  time,  which,  without 
doubling  the  champe  of  detection,  could  not 
be.  Add  to  which,  that  if  there  be  more 
tban  one  in  either  cell,  they  too  must  be 
privy  to  the  intercourse  ; and  in  a situation 
like  this,  privity  without  disclosure  may  in 
justice,  and  ought  in  policy,  to  be  put,  in 
respect  of  piinishment,  upon  a footiiig  with 
complicity. 

The  level  at  which  the  warmed  air  was 
discharged  could  not  be  too  low : the  only 
spot  in  which  there  can  be  a certainty  of 
placing  it  without  inconvenience  is  the  floor 
of  the  intermedíate  area  and  the  space  under 
the  lodge.  Thus  situated,  the  tube  would 
not  be  above  seven  or  eight  feet  below  the 
level  of  the  floor  of  the  lowermost  story  of 
the  cells  which  are  to  be  warmed  by  it.  If 
it  were  in  the  ceiling,  it  would  be  already 
tbree  or  four  feet  above  them,  and  before  it 
could  cross  the  intermedíate  well,  would  have 
been  carried  still  higher.  If  it  were  anywhere 
between  the  floor  and  ceiling,  it  would  be  in 
the  way,  and  stop  the  passage,  unless  it  were 
considerably  higher  tban  a inan's  head,  and 
then  it  would  require'  pillái  s here  and  there 
to  Bupport  it.  To  sink  it  to  that  level,  either 
the  stoves  themselves  might  be  sunk  down 
accordingly,  or  a perpendicular  tube  might 
drop  from  the  warming-cbamber  to  join  tbe 
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radial  tube.  The  former  expedient  seems  the 
most  economical  and  the  most  simple.* 

It  might  perhaps  be  no  bad  economy  to 
have  a sort  of  curtain  íbr  the  annular  skv- 
light,  to  covef  it  as  soon  as  the  lights  are  íit 
in  coid  weather.  When  not  used,  it  might 
be  kept  coiled  up  on  rolléis,  at  the  upper 
part  of  the  sky-light,  that  is,  at  the  part 
where  it  joins  the  roof  of  the  inspection- 
tower,  and  from  thence  drawn  down  over 
and  across  the  annular  well,  and  fastened  by 
rings  to  ranges  of  hooks  inserted  a little  above 
the  interior  Windows  of  the  chambers  over 
the  cells.  It  might  be  of  the  thickness  and 
texture  of  the  warmest  sort  of  blanketing. 
It  would  be  assistant  to  warmth,  not  only  by 
keeping  the  air  from  impinging  against  the 
glass  of  the  sky-light,  and  there  discharging 
its  heat,  but  likewise  by  stopping  the  cur- 
rent,  and  directing  it  towards  the  cells.  The 
sky-light,  it  should  be  observed,  must  un- 
avoidably  be  secured  by  innumerable  crevices, 
one  between  every  two  panes : for  in  that 
situation,  in  order  to  prevent  their  cracking' 
by  the  vicissitudes  of  temperature,  the  panes, 
instead  of  being  fixed  in  the  fíame,  and  the 
crevices  stopped  with  putty,  must  be  placed 
so  as  to  lap  over  one  another,  without  any 
thing  to  cióse  the  chinks. 

Provisión  remains  yet  to  be  made  for  the 
lodge.  This  might  be  elfected  by  a small 
tube  running  from  each  of  the  stoves.  It 
need  be  but  a small  one ; for  the  warmth 
yielded  by  the  supports  themselves  through 
which  the  smoke  is  passing,  cannot  but  be 
considerable.  Not  improbably  it  would  be 
sufficient.  If  upon  trial  it  should  prove 
otherwise,  it  would  be  easy  to  add  the  tubes 
To  distribute  the  heat  the  better,  and  assist 
the  ventilation,  they  should  open  at  the  cir- 
cumference  of  the  room,  but  just  above  the 
floor,  alternating  with  the  chimneys.  The  air, 
as  fast  as  it  was  heated  by  the  chimneys  or  by 
respiration,  would,  together  with  the  hcatei' 
air  from  the  tubos,  make  its  way  out  at  the 
central  aperture.  There  would  be  no  danger 
either  of  phlogistication  from  the  iron,  or 
want  of  ventilation.  The  utmost  heat  which 
the  smoke  could  impart  to  the  chimneys 
would  not  be  considerable  enough  to  produce 
the  former  inconvenience,  and  the  central 
aperture  is  a sufficient  security  against  the 
latter. 

Were  it  not  for  the  distance  there  is  l>e- 
twoen  the  spot  where  the  air  reccives  its  heat, 

• True  it  is.  that  though  the  air  when  heated 
will  notnaturaily  descend,  yet  suilden  gusts  may 
carry  it  even  in  that  direction,  besides  that  the 
heat  of  every  stratum  of  air  will  of  itself  in  a 
certain  degree  be  communicated  to  every  stratum 
of  air  that  is  contiguous.  But  the.se  are  assist- 
anees  too  inconsiderable  to  be  adequate  to  the 
purpose.  They  would  still  leave  a great  dispa- 
rity  between  the  temperature  of  the  lowest  atory 
and  those  atove  it. 
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and  the  apartments  for  which  it  is  wanted,  it 
is  cvidcnt  the  discharging-ducts  could  not  be 
too  short ; since  the  more  extensive  they  are, 
the  more  of  the  heat  they  absorb. 

As  to  the  inspection-gallertes  - — being  im- 
mediatelv  over  the  spot  at  which  the  dis- 
charge  of  the  heated  air  is  effected,  they  ran 
be  at  no  losa  for  a siipply : it  is  but  leaving 
here  and  there  in  the  floor  an  aperture  capa- 
ble  of  being  closed  at  pleasure.  Indeed,  it 
matters  not  how  thin  the  floors  of  those  gal- 
leries  are : if  of  mere  Imards,  the  mere  cre- 
vices  might  answer  the  parpóse. 

From  whence  shall  the  air  be  admitted 
into  the  warming- chambers  of  thestoves? 
From  the  entranee,  by  an  admission-duct — a 
sort  of  an  aeriduct,  if  the  term  may  be  al- 
lowed,  appropriated  to  the  parpóse.  In  ge- 
neral, this  is  a point  very  little  attended  to. 
Air  of  some  sort  or  other  will  be  foand  every- 
where,  and  any  sort,  it  is  thoaght,  may  serve. 
Air  already  within  the  buikling  might  even 
be  taken  in  preference ; since  by  the  stay  it 
has  made  there  it  has  already  acqaired  some 
heat.  Bat  if  the  dependence  is  on  what 
draws  in  through  doors  and  crevices,  there 
can  be  no  air  any  farther  than  in  proportion 
as  there  is  an  influx  of  coid  air  at  all  those 
inlets.  The  coid  air  that  comes  in  at  the 
crevices  will  in  most  instances  fiad  its  way 
to  the  bodies  of  those  whom  it  is  intended 
to  keep  warm : that  which  comes  in  at  the 
doors  will  in  every  instance.  But  if  a sapply, 
adequate  to  the  evacuation  kept  up  by  respi- 
ration  and  other  causes,  is  introduced  through 
the  warming-chaml)ers,  no  such  influx  of  coid 
air  will  take  place, 

This  aeriduct,  then,  will  be  nothing  but  a 
flue  similar  to  those  employed  for  conveyance 
of  the  smoke  in  hot-houses.  Short  tabes 
of  iron  will  serve  for  its  janction  with  the 
warming-chambers.  The  quantity  thus  drawn 
in  can  scarcely  be  sufficient  for  respiration  ;* 
if  it  were,  the  deficiency  might  be  made  up 
by  tabes  discharging  the  coid  air  at  a height 
above  the  heads  of  the  inhabitants,  and  point- 
ing  upwards.f 

* The  quantity  thus  requisite  is  easily  ascer- 
tained,  The  quantity  of  fresh  air  necessary  to 
support  a man  without  inconvenience  for  a given 
time,  has  been  pretty  well  determined.  This 
quantity,  niultipiied  by  the  greatest  number  of 
inhabitants  the  building  can  ever  inclose  at  the 
same  time,  would  give  the  quantity  of  fresh  air 
requisite  for  the  supply  of  the  building  during 
that  time. 

+ Another  use,  which,  though  coUateral  to 
the  above  design,  is  not  the  least  considerable 
ot  the  advantages  that  might  be  reaped  from  it, 
is  the  opportunity  it  would  affbrd  of  a set  of  ex. 
perimente  relative  to  the  economy  of  heat.  With 
the  least  quantity  and  expense  of  fuel  possible, 
hqw  to  produce  and  support  for  a given  time  a 
given  degree  of  heat,  applicable  to  the  several 
purposes  for  which  heat  is  required  ? Such  is 
the  problem  to  be  solved  ; a subject  which  has 


The  Penitentiary-act  puts  an  inexorable 
negative  upon  all  this  contri  vanee.  Accord- 

never  yet  been  taken  up  apon  principies,  or  up- 
on a lai^e  scale.  Of  what  imMrtance  the  sola- 
tion  of  such  a problem  would  oe  to  the  popula- 
tion  and  wealth  of  nations,  may  be  seen  at  a single 
glance.  Fuel  of  the  fossil  kind  is  a limited  re- 
source ; the  nation  which  consumes  it  Uves  upon 
a capital  which  must  sooner  orlater  be  exhausted. 
The  population  of  a country  in  which  artificial 
heat  is  a necessary  of  life  must  therefore  ulti- 
inately  depend  upon  the  quantity  it  can  keep  up 
of  such  sort  of  fuel  as  can  be  obtained  from  the 
vegetable  kingdom,  the  only  sort  which  is  capa- 
ble  of  being  regularly  reproduced. 

The  facilities  which  a building  upon  the  pa- 
nopticon  principie  would  aíFord  for  experiments 
in  this  view,  will  readily  be  apprehended.  In 
the  seven  stoves,  without  putting  more  than  one 
to  each  chimney  it  admits  of,  trial  might  be  made 
of  so  many  different  forms,  The  ventilative 
mode  would  of  course  be  taken  for  the  common 
basis : but  this  ground-work  is  susceptible  of  a 
great  variety  of  moditícations.  The  construc- 
tion  pursued  by  Messrs.  Moser  and  Jackson, 
with  all  its  superiority  over  all  nreceding  me- 
thods,  may  yet  be  found  to  fall  considerably 
short  of  perfection  in  this  line.  DoubUng  the 
warming  - chamber  occasions  a great  consump- 
tion  of  fue),  and  renders  this  mode  of  wanning 
far  from  being  so  cheap  as  could  be  wished. 
Could  not  the  same  degree  of  extra  heat  be  given 
to  a building  by  a less  degree  of  ignition  given 
to  a larger  quantity  of  air  ? For,  as  Dr.  For. 
dyee  has  clearly  demonstrated  to  me,  the  less 
the  degree  of  heat  which  the  air  contraets  in  the 
warming-chamber,  the  better,  for  very  material 
reasons.  Reducing  the  degree  of  heat  given  to 
the  air  by  augmenting  the  quantity  of  air  to 
which  heat  is  given,  could  not  there  be  found 
some  single  substance  of  which  a warming- 
chamber  might  be  made,  without  the  addition 
of  another  receptacle  to  line  or  to  inclose  it  ? Is 
it  most  advantageous  to  make  the  warming- 
chamber  divided  into  partitions,  as  practised  by 
Moser  and  Jackson,  or  cutiré  f and  if  entire,  to 
what  extent  can  such  a warming-chamber  be 
carried  to  advantage  ? What  is  the  most  advanta- 
geous  form  for  the  warming-chamber,  and  wbat 
tne  most  advantageous  mode  of  applying  the  fire 
to  it,  and  connecting  it  with  the  hre-place  ? The 
relation  being  ascertained  between  a degree  of 
heat  as  indicated  by  the  thermometer  on  the  one 
hand,  and  the  expansive  forcé  on  the  other,  and 
thence  the  velocity  of  current,  and  quantity  of 
air  so  heated,  discharged  out  of  a mouth  of 
known  dimensions  within  a known  time,  could 
not  a given  degree  of  heat  be  secured  at  pleasure 
to  the  air  thus  discharged,  by  closing  the  mouth 
with  a valve  loaded  by  a weight,  which  would 
thus  indícate  and  express  by  pounds  and  ounces 
the  several  degrees  and  quantities  above  men- 
tioned,  and  consequently  the  calefactive  powers 
of  the  stove  ? Such  are  araong  the  questions 
which  the  inquiry  would  have  in  view.  Hitherto, 
partly  for  want  of  Science,  parüy  for  want  of  a 
proper  theatre  for  experiment,  whatever  has  been 
done  by  artkts  in  this  line  has  been  htde  more 
than  random  guess-work.  Aleans  might  not  im- 
probably  be  lound,  in  some  such  way  as  above 
ninted  at,  of  ascertaining  a priori,  I mean  pre- 
viously  to  any  trial  made  in  the  particular  builaing 
to  be  warmed,  the  calefactive  power  of  a given 
stove,  that  is,  the  quantity  of  air  heated  to  a given 
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ing  to  that  act,  all  penitentiary-houses  must 
absolutely  be  ^varmed,  “ dried  and  mode- 
rately  warmed  in  damp  or  coid  weather>” 
“ by  fines,”  and  these  fines  must  come  “ from 
tbe  fines  in  tiie  kitchens,  and  other  public 
fires  belonging  to  each  house.”* 

The  inventioii  of  Messrs.  Moser  and  Jack- 
son,  as  weli  as  all  other  inventions,  past, 
present,  and  to  come,  that  make  no  use  of 
fines,  is  here  rejected,  se  ven  years  before  it 
was  ever  thought  of.  I must  be  allowcd  a 
Word  or  two  in  behalf  of  these  ingenioiis 
axtists : I am  a co-defendant  v\dth  them  — a 
partner  in  their  guilt.  The  same  statute 
which  prohibits  their  mode  of  warming  a 
penitentiary-house,  proscribes  my  mode  of 
building  one,  and  my  mode  of  managing  one, 
in  almost  every  circumstance.  What  has  the 
Service  been  a gainer  by  this  rigour  ? We 
shall  see.  Economy,  I presume,  and  that 
alone,  was  the  power  that  dictated  it.  Hu- 
manity,  however  peremptory  she  might  be  in 
her  injunctions  that  felons  should  have  wnrm 
bed-chambers,  would  not  of  herself  have  been 
thus  particular  about  the  mode. 

On  the  kitchen  fires,  which  are  put  fbre- 
most,  seems  to  be  the  grand  rebanee : the 
other  public  fires  seem  rather  to  be  thrown 
in  as  make-Aveights. 

That  economy  could  draw  much  advantage 


degree,  which  it  is  capable  of  yieldii^  to  that  or 
any  building  within  a given  time.  This  indica- 
tion  beingobtained,the  several  calefactivepowers 
of  different  stoves  might  be  compared  while  they 
were  at  work  at  the  same  time,  wliereas  without 
it  the  comparison  could  no  otherwise  be  made 
than  by  setting  them  to  work  in  the  same  build- 
ing at  diíFerent  times.  The  species  and  ciuantity 
of  fuel  employed  in  the  different  stoves,  me  tem- 
perature  of  theair  in  different  parts  of  the  build- 
uig,  and  of  the  atmosphere  without  the  building 
during  the  whole  continuance  of  the  experiments, 
• — these  or  other  infiuencing  or  resulting  circum- 
stances  would  need  to  be  carefully  marked  and 
registered.  In  the  same  way,  the  comparativo 
calefactive  powers  of  different  sorts  oí  fud  might 
also  be  ascertained.  I have  already  hinted  at 
the  inquiries  that  might  be  made  relative  to  the 
application  of  the  heat  to  baking,  boiling,  and 
other  domestic  operations — not  to  mention  those 
which,  like  malting,  brewing,  and  distilling,  are 
conducted  upon  a more  extensive  scale.  Were 
a course  of  experiments  to  be  carried  on  with 
any  such  views,  on  so  new  and  so  peculiarly  fa- 
vourablc  a theatre,  it  might  be  of  use  that  the 
lan  of  operations  should  be  made  public  before- 
and,  that  such  lights  and  instructions  as  might 
be  obtainable  from  the  philosophical  world  might 
be  coÜected  before  the  commencement  of  the 
course.  Philosophy  is  never  more  worthily  oc- 
cupied,  than  when  affbrding  her  assistances  to  the 
economy  of  commonlife:  benefitsof  which  man- 
kind  in  general  are  partakers,  being  thus  supei- 
added  to  whatever  graiitication  is  to  be  reaped 
from  researches  purely  speculative.  It  is  a vain 
and  false  philosophy  which  conceives  its  dignity 
to  be  debased  by  use. 

• 19  Geo.  III.  c.  74,  § 33. 
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from  this  source  will  not,  I believe,  scom 
very  probable  to  any  one  who  may  have  cast 
an  eye  over  one  of  the  preceding  'pnges.  A 
Panopticon  Penitentiary-house  is  a room: 
this  statute  Penitentiary-house  was  to  have 
been  a foton,  with  streets  in  it.  In  the  room, 
this  resource  seemed  to  amount  to  littlct 
what  would  it  amount  to  in  the  town  ? I 
would  as  soon  think  of  warming  London  by 
the  fires  of  the  tavern  kitchens. 

Thus,  then,  stands  the  economy  of  the 
contrivance.  That  the  bed-chambers  may  be 
economically  warmed  by  flues  from  kitchens, 
kitchens  and  kitchen  fires,  and  so  forth,  are 
to  be  multiplied  till  there  are  enough  of  them 
for  the  bed-chambers.  Could  the  new-invented 
stoves  be  employed  on  any  ternis  undor  this 
act  ? By  prcscribing  the  one  morle,  doos  it 
peremptorily  proscribe  the  other  ? Would  an 
indietment  lie,  or  only  a mandamusf  — This 
is  more  than  I would  presume  to  answer. 
But  what  must  lie  done  at  all  events,  or  the 
positivo  injunctions  of  the  law  disobeycd,  is 
— to  huild  the  kitchens.  That  done,  and 
whatever  degree  of  heat  is  necessary  being 
produced  in  that  way,  whatever  degree  is  not 
necessary,  might  perhaps  be  produceable  in 
the  most  economical  manner  by  the  new-in- 
vented stoves. 

A little  lower  we  shall  see  more  of  these 
culinary  laws  : but  the  virtue  of  the  present 
one  is  not  yet  exhaiisted.  To  decide  this,  as 
well  as  all  other  questions  relative  to  the  con- 
striiction  of  the  building,  threc  superinten- 
dents  are  employed.  Suppose  the  three  (no 
very  unnatural  supposition)  to  have  taken  np 
each  of  them  a different  systcm  about  warm- 
ing : one  a patrón  of  the  ingenioiis  artists 
above  mentioned;  another  a disciple  and  par- 
tisan  of  Dr.  Franklin’s;  the  third  nii  adorer 
of  the  memory  of  the  departed  sage  to  whom 
this  statute  is  so  much  indebted,  and  nn  in- 
expugnable defender  of  the  letter  of  the  law : 
so  many  siiperintendents,  so  many  irrecon- 
cilable  modes  of  warming  the  house.  How 
would  theyagrec? — As  the  threc  original 
supei'intendents  did  about  the  place  wherc  it 
was  to  be  put. 

The  error  lies,  not  in  rcgnlating  batlly, 
but  in  regulating  at  all.  Jíconomy,  honsc- 
hold  economy,  is  the  child  of  the  lioiir;  it 
changes  with  prices,  which  change  with  tlic 
progress  of  ingemiity,  the  course  of  taxatioii, 
the  copiousness  of  supply,  the  tluctuations 
of  deniaiid,  and  a tbousand  incidents  besides. 
Meddling  with  matters  like  these  the  legis- 
lator  will  probably  he  wrong  to-day ; he  will 
certainly  be  wrong  to-morrow. 

Were  I ohliged  to  make  a law  about  heat, 

I would  rather  enact  the  degree, 
mode  of  producing  it.  In  no  cell  malí  the 
heat  he  sufferedto  befewer  than  such  a num. 
her  of  degrees,  ñor  more  than  such  another 
number,  -above  the  freezing  point  in  sueh  or 
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stích  a scale.  Insure  this  degree,  you  whose 
busincss  it  ts,  as  cheaply  as  you  can.  Is  the 
tempcrature  thus  fixed  upon  a proper  one  ? 
It  will  not  be  less  so  a thousand  years  henee. 
Minuteness  might  be  objected,  but  not  im- 
providence. 

To  what  end  this  economy  all  the  while  ? 

That  felons  may  have  fires,  or  what  is 

equivalent,  in  their  bed  - chambers.  I say  in 
their  bed-chambers.  For  in  these  cells  they 
are  to  do  nothing  but  “ rest  this  is  care- 
fully  provided:  other  apartmenis  are  to  be 
given  thcm  for  working-rooms  and  dining- 
rooms.f  Fires  in  bed-chambers  for  felons  ? 
Is  it  every  gentleman  whose  bed-chamber  has 
a fire  in  it,  or  so  much  as  a place  to  make 
one  ? In  the  coldest  and  dampest  weather, 
is  it  altogether  universal,  even  in  the  most 
opulent  famibes,  to  have  a fire  to  go  to  bed 
by  ? 

“ And  have  not  your  felons,  then,  this  lux- 
ury?”  Yes;  that  they  have — and  gladlam  they 
have  it.  Why? — because  it  costs  nothing: 
they  have  no  other  rooms  than  their  bed- 
chambers.  Is  it  that  they  may  have  warm 
rooms  to  sleep  in  ? No ; but  that  such  of 
them  as  are  employed  in  sedentary  trades, 
may  work  and  sit  comfortably  in  the  short 
intervals  of  their  work,  instead  of  shivering 
in  torced  and  comfortless  inaction.  By  night 
as  well  as  by  day,  they  work  as  long  as  health 
and  ease  permit.  They  are  not,  like  some 
we  shall  see  hereafter,  compelled  to  laziness 
beyond  that  of  the  laziest  child  of  luxury  — 
chained  to  their  beds  by  law. 


SECTION  XXIV. 

or  THE  ECONOMY  OBSERVED  IN  THE 
CONSTRUCTION. 

It  may  be  reduced  to  three  princi[>al  heads : 
1.  Making  the  same  apartment  serve  for  every 
thing;  2.  Making  the  cells  capable  of  serving 
for  two,  three,  or  four  inhabitants,  instead 
of  one;  3.  Making  them  no  larger  than  is 
necessary. 

1.  Six  several  modes  of  action  or  existence 
are  incident  to  the  persons  for  whose  recep- 
tion  the  building  is  particularly  designed : to 
work,  to  eat,  to  sleep,  topray,  to  he  punished, 
and  to  be  nursed.  One  and  the  same  place 
serves  my  prisoners  for  all  of  them.  If  the 
restriction  is  severe,  it  is  not  unexampled. 
In  our  own  three  kingdoms,  it  is  the  lot  of 
many  hundred  thousands,  perbaps  of  some 
inillions,  of  better  men. 

I see  nothing  that  should  hinder  a man 
from  working  where  he  eats,  working  where 
he  sleeps,  eating  where  he  works,  eating 
where  he  sleeps,  sleeping  where  he  works,  or 
sleeping  where  he  eats.  All  this,  and  more, 

• Section  33.  Ibid.- 


it  has  more  than  once  happened  to  myself  to 
do  in  the  same  room  for  a considerable  time 
together,  and  I cannot  say  I ever  found  any 
bad  consequence  from  it. 

I conceive  it  not  altogether  impossible  for 
a man,  ñor  even  for  a Cbristian,  to  pray  where 
he  does  all  this : Christ  and  his  apostles  did 
80.  Synagogues  excepted,  neither  Christ  ñor 
his  apostles  knew  what  it  was  to  pray  in  any 
consecrated  place. 

Not  that  for  all  this  I have  any  objection 
to  that  rite.  It  seems  neither  difficult  to 
show  that  it  does  service  to  religión,  ñor  easy, 
if  possible,  to  show  that  it  does  disservice. 

In  my  plan,  I accordingly  admit  a conse- 
crated space,  and  that  by  no  means  a confined 
one — a place  in  which  no  operation  that  does 
not  minister  to  religión  shall  be  carried  on. 
All  I contend  for  is,  that  it  is  not  neces- 
sary that  the  prisoners  should  themselves 
be  situated  in  that  place — that  it  is  sufficient 
to  every  purpose,  if,  without  being  situated 
there,  they  see  and  hear  what  passes  there. 
The  place  where  the  minister  is  situated,  and 
where  the  more  considerable  part  of  the  au- 
ditory  are  situated,  the  place  to  which  the 
eyes  and  the  thoughts  of  the  prisoners  are 
turned,  is  holy  ground. 

As  little  reason  do  I see  why  the  same 
place  should  not  serve  them  for  being  pii- 
nished  in.  Sepárate  apartments  for  this  pur- 
pose are  surely,  of  all  luxuries,  one  that  can 
best  be  spared.J 

As  to  nursiiig,  whether,  upon  the  common 
plans  of  construction,  sepárate  rooms  for  that 
use  were  necessary,  is  not  strictly  to  the 
purpose  here.  The  bed-chambers  being  all 
single  ones,  I do  not  immediately  apprehend 
what  advantage  the  patients  were  to  get  by 
being  removed  out  of  those  rooms  into  others, 
unless  it  were  that  of  having  fires  in  their 
rooms — a benefit  which,  without  shifting  their 
quarters,  they  might  have  received  from  por- 
table stüves.  A portable  stove  not  only  costs 
less  than  a room,  but  is  sooner  made.  Were 
the  infirmary-rooms  at  any  time  to  be  filled, 
it  would  be  rather  an  awkward  circumstance 

X At  Westminster  school,  two  brothers  once 
^on  a time  were  caughtstragglingout  of  bounds. 
For  their  chastisement,  their  fatner,  a character 
not  unknown  in  those  days,  caused  two  férulas  to 
be  made  on  purpose.  The  scene  of  each  culprit’s 
transgression  was  inscribed  upon  the  instrument 
of  his  punishment;  and  care  was  taken,  that  in 
the  correction  of  him  who  had  strayed  to  St.  John’s, 
the  férula  should  not  be  employed  which  was 
destined  to  wipe  out  the  guilt  that  had  been 
contracted  in  Tothill-Fields.  I remember  the 
boys,  the  father,  and  the  sticks.  The  mode  of 
chastisement  was,  it  must  be  confessed,  striking 
enough  : but  was  it  a necessary  one  ? As  neces. 
sary,  at  least,  as  it  would  have  been  to  have  built 
rooms  to  punish  them  in.  And  of  the  two  contri- 
vanees,  building  a room,  and  engraving  a couple 
of  words  upon  the  head  of  a sticK — which  is  the 
most  expensive  ? 
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fcr  a patient  in  a high  fever  to  wait  for  at- 
tendance,  tül  an  additional  infirmary  could 
be  built  and  in  readiness  to  receive  him.  At 
Moaer  and  Jackson’s,  a good  portable  stove 
may  be  bad  upon  the  purest  principie  for  3^ 
guineas,  ready  made;  stoves  of  inferior  qua- 
lity,  and  less  elabórate  contrivance,  probably 
at  a still  cheaper  rate. 

But  be  tbis  as  it  may  in  the  Penitentiary- 
towTi  designed  by  the  act,  in  a Panopticon 
Penitentiary-bouse  nurang-rooms  on  pur* 
pose  would  be  unnecessary  beyond  dispute. 
Rooms  better  adapted  to  that  use  than  every 
cell  is  of  itsel^  or  even  so  well,  can  hardly 
be  shown  anywhere.  By  nursing-rooms  on 
purpose,  I mean  rooms  which,  when  they  are 
not  put  to  this  use,  are  not  put  to  any  other. 
For  as  to  particular  cells,  more  particularly 
well  suited  to  the  purpose  of  an  infirmary  than 
other  cells,  such  have  already  been  pointed 
out,  and  under  that  very  ñame  ;*  but  the  con- 
venience  they  would  afford  to  the  sick  is  no 
reason  why,  when  there  are  no  sick,  they 
shoiild  remain  unoccupied.  Indeed  the  whole 
of  the  upper  story  of  cells  is  peculiarly  well 
adapted  to  this  use.  None  of  the  air  that 
has  visited  any  one  of  these  cells,  ever  visits 
any  other  part  of  the  whole  buiiding ; and 
being  80  much  nearer  than  any  others  to  the 
roof,  they  can  receive  a portable  stove  and 
its  chimney,  with  so  much  the  less  inconve- 
nience  and  expense.f 

• Section  6,  Dead-part. 

-j-  A sepárate  infirmary  for  a Panopticon  Peni- 
tentiary-nouse  ? I would  not  desire  such  a thing 
even  for  the  plague.  Guarded  by  proper  regula- 
tions,  I should  not  have  the  smallest  apprenen- 
sion  of  ínhabiting  the  inspection-tower.  while 
the  ceHs  were  fillea  by  patients  dying  of  that  dis- 
ease.  How  much  less  would  there  be  to  fear, 
where  the  only  danger  is  a possibility  of  its  im- 
portation  by  goods  or  passengers  on  account  of 
the  country  írom  which  they  come  í A Lazan- 
ETTO  may  accordingly  be  added  to  the  number 
of  the  es^lishments  to  which  the  panopticon 
principie  might  be  applied,  under  some  varia- 
tions,  to  signal  advantage.  On  casting  an  eye 
over  the  Table  of  endt  and  meam  at  the  end  of 
this  volume,  the  readerwill  easy  distinguish  such 
of  the  latter  as  are  applicable  to  this  purpose : he 
will  also  distinguish  with  equal  facility  such  of 
the  expedients  as,  beii^  adapted  to  opposite  pur- 
poses  would  require  to  be  discarded  or  changed. 
As  to  comfort  amusement,  luxury  in  all  its 
shanes,  it  issufticient  to  hint  that  there  is  nothing 
of  that  sort  tíiat  need  be  excluded  from  such  an 
htHel,  any  more  than  from  any  other.  But  every- 
thing  of  luxury  apart,  what  would  not  Howard 
have  given  for  a cell  in  a Panopticon  Penítentiary 
house  as  here  described,  instead  of  the  apartment 
in  the  Venetian  Lazare^  the  stench  of  which  had 
80  nearly  cost  him  hís  life 

I must  not  dwell  in  this  place  on  a subject  of 
80  confined  a nature,  and  so  foreign  to  the  pre- 
sent  purpose.  I will  only  just  add,  that  the  plan 
of  wanmng,  as  here  described,  would  afibrd  a me- 

• Howard  on  Lazarettos,  p.  11. 


All  these  different  sets  of  apartments  the 
Penítentiary  act  supposes — all  but  one,  the 
dining-rooms,  it  expressly  orders.J  I see  no 
mention  in  it  of  powdering-rooms.H 

On  the  common  penítentiary  plans,  each 
prisoner  must  at  any  rate  have  a sleeping- 
room  to  himself,  Why?  Because,  being  un- 
der no  sort  of  inspection  or  controul  during 
the  hours  fdlotted  for  sleep,  which  under  the 
common  management  occupy  the  greatest 
part  ofthe  twenty-four,  even  two,  much  more 
any  gieater  number,  might  prompt  and  assist 
one  another  in  plotting  to  escape.  But  the 
rooms  they  sleep  in  might  at  some  times  be 
too  coid  for  working  in,  or  they  would  not 
hold  the  machines  which  it  is  thought  advis- 
able  to  employ — or  their  work  requires  that 
they  should  be  under  the  eye  of  an  inspector, 
which  they  cannot  be  in  these  rooms : there- 
fore  there  are  to  be  other  rooms  for  work- 
ing in. 

Heve  any  notions  about  health  and  airiness 
contributed  to  this  opinión  about  the  neces- 
sity  of  different  rooms  for  the  different  parts 
of  the  twenty-four  hours?  I am  not  certain, 
though  something  to  tliis  effect  I think  I have 
observed  in  the  publications  of  Mr.  Howard. 
But  even  under  the  common  Penítentiary 
discipline,  I should  not  think  any  such  mul- 
tiplication  necessary,  much  less  under  the  plan 
of  management  here  proposed.  To  how  many 
hundred  thousands  of  bis  Majesty’s  honest 
subjects  is  such  luxury  unknown!  Even 
among  persons  somewhat  above  the  level  of 
the  lowcst  class,  what  is  more  common  tlian 
to  have  but  one  room,  not  only  for  one  per- 
son,  but  for  a whole  family — man,  wife,  and 
children?  and  not  only  working,  and  sleeping, 

thod  peculiarly  advantageous  of  airing  the  cotton 
wool,  which  is  the  great  and  dangerous  anide 
in  the  Levant  trade.  Laying  the  cotton  in  light 
strata  upon  numerous  and  shallow  stages,  in 
shelterea  warehouses,  occupyíng  the  ground-noor 
of  the  ceilular  part  of  the  buiiding,  it  might 
easily  be  so  ordered,  by  flues  or  pipes  leading 
from  the  back  part  of  tnose  stages  to  the  stoves 
in  the  inspection-tower,  that  not  a particle  of  air 
should  visit  the  fire  in  the  stoves,  that  liad  not 
made  its  way  through  the  cotton  on  the  stages. 
The  ventilation,  besides  being  so  much  more 
períbct,  not  depending,  as  itmust  otherwise,  upon 
the  uncertainties  of  tne  weather,  the  continuance 
of  this  irksome  and  expensive  probation  might  be 
so  much  the  sliorter. 

$ Not  exactly  so.  Meáis,  for  aught  I see, 
might  be  made  in  the  working-rooins : they 
cannot,  however,  in  the  sleeping-rooms.  — § 3j. 
I am  not  certain  whether  Mr  Blackburne  put 
dining-rooms  in  his  plans:  I think  I have  heard 
he  did.  Two  chapéis  I know  he  had  put  in  for 
the  National  Penitentiary-house — one  for  e^li 
sex — but  struck  out  one  of  them  upon  its  being 
suggested  to  him  that  it  was  possible  for  tlie  fwo 
sexes  to  be  in  the  same  place  at  different  times. 

II  I was  once  much  jpressed  to  put  a lennis- 
co’irt  in  my  plan;  for  felons  have  not  less  need 
of  exercise  than  honest  men.  Powdering-roomi 
are  more  common,  and  would  be  less  expensive. 
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aml  cating,  but  cooking  to  be  performed  ¡n 
it?  Amoiig  the  Irish  cottars,  as  \ve  learn  from 
Mr.  Arthur  Young,  tbat  is,  among  the  bulk 
of  the  Irish  people,  one  room  is  the  only 
receptacle  for  man,  wife,  childreii,  dog,  and 
swine.  Has  that  one  room  so  much  as  a 
single  windovv  in  it,  much  less  opposite  \vin- 
dows,  or  any  apertura  but  the  door  ? In  towns 
where  one  room  forms  the  solé  dwelling-place 
of  a whole  family,  has  not  that  room  closed 
\vindo\V3  in  it?  Is  there  any  commanding 
power  to  enforce  the  opening  of  any  of  those 
Windows?  does  not  the  aversión  tocold  for- 
bid  it?  Are  they  so  much  as  capable  of  being 
opencd,  if  at  all,  for  more  than  half  their 
length,  and  that  the  lower  half?* 

Let  me  not  be  mistaken.  Far  be  it  from 
me  to  propose  the  manner  in  which  the  com- 
mon  people  live  through  ignorance,  as  a pro- 
per model  to  be  pursued  by  those  who  have 
the  good  fortune  to  be  possessed  of  more 
intelligence ; — far  be  it  from  me  to  insinúate 
that  a bad  regimen  ought  to  be  prescribed, 
only  because  it  is  practised; — all  I mean  is, 
that  the  degree  of  airiness  most  frequent 
in  the  dwellings  of  the  greater  part  of  the 
people  is  inferior,  and  much  inferior,  to  that 
which  might  be  obtained  without  multiplica, 
tion  of  rooms,  even  accordingto  the  hitherto 
received  mode  of  construction  for  peniten- 
tiary-houses,  and  according  to  the  mode  of 
management  hitherto  pursued  in  them.  In 
prisons  even  so  managed,  the  inhabitants 
would  not,  in  this  respect,  be  worse  ofF,  but  • 
much  better  oíF,  than  the  common  run  of  men 
at  liberty.  Yet  even  in  this  respect,  how  in- 
ferior are  some  of  the  most  approved  plans  of 
construction,  in  comparison  of  the  one  now 
proposed ! f There,  when  you  shut  out  rain 
or  snow,  you  shut  out  air : here,  rain  or  not 
rain,  Windows  open  or  not  opcn,  you  have 
fresh  air  in  plenty  — in  much  greater  plenty 
than  is  usual  in  a palace. 

2.  Of  such  part  of  the  saving  as  results 
from  the  substituting  a steady  plan  of  miti- 
gated  seclusion  in  small  apartments,  to  an 
alternation  of  solitude  and  promiscuous  in- 
tercourse,  nothing  farther  need  be  said  here : 
it  has  been  fully  vindicated  in  a preceding 
scction. 

3.  Of  the  Waste  of  room  observable  in  the 
common  plans,  a great  part  is  to  be  placed  to 
the  account  of  height.  Not  more  than  eleven 
feet,  but  not  less  than  nine,  is  the  height 

* the  object,  the  upper  sash 

would  be  the  one  to  open  in  preference,  especiallv 
where  the  highest  part  of  the  lower  one  is  not 
above  the  level  of  the  organs  of  respiration. 
VVere  it  not  for  accidental  gusts,  so  much  of  the 
air  as  is  above  the  aperture  might  remain  for  ever 
unchanged.  It  may  perhaps  have  been  partly  on 
this  consideration,  that  in  Mr.  Howard’s  and  the 
W ymondham  plans,  the  holes  serving  for  win- 

dows  are  placed  so  high.  ^ 

t Supra,  p.  %. 


prescribed  by  the  Penitentiary  act.%  TheWy- 
mondham  - bouse  takes  the  médium  between 
these  two  extremes.||  Waste  it  may  well  be 
called.  I suspected  as  much  at  the  time  ol 
writing  the  letters : I speak  now  with  deci- 
sion,  and  upon  the  clearest  views.  In  respect 
of  health,  height  of  ceiling  is  no  otherwise 
of  use,  than  as  a sort  of  succedaneum  to,  or 
means  of,  ventilation.  In  either  view,  it  is 
beside  the  purpose : as  a succedmieum,  ina- 
dequate ; as  a means,  unnecessary.  If  your 
air,  indeed,  is  never  to  be  changed,  the  more 
you  have  of  it,  the  longer  you  may  breathe 
it  before  you  are  poisoned : this  is  all  you  get 
by  height  of  ceiling.  But  so  long  as  it  is  un- 
dergoing  an  incessant  change,  what  signifies 
what  height  you  have?  Take  a Panopticon 
penitentiary-house  on  one  hand,  and  St.  Paul  s 
employed  as  a penitentiary-cell,  on  the  other; 
let  the  Panopticon,  aired  as  here  proposed 
to  be  aired,  and  warmed  as  here  proposed  to 
be  warmed,  contain  4 or  500  prisoners  ; let 
St.  Paul’s,  hermetically  closed,  have  but  a 
single  man  in  it ; the  Panopticon  would  con- 
tinué a healthy  buüding  as  long  as  it  was  a 
building ; in  St.  Paul’s,  the  man  would  die  at 
the  end  of  a known  time,  as  sure  as  he  was 
put  there.  § 

In  this  one  article  we  may  see  almost  a half 
added  to  the  expense  in  waste.  Ten  feet  from 
floor  to  ceiling,  when  less  than  seven  feet 
would  serve  ! — when  less  than  seven  feet 
does  serve,  and  serves  to  admiration  1 I am 
almost  ashamed  of  the  eight  feet  I ask : it  is 
for  the  mere  look’s  sake  that  I ask  it.  The  ex- 
periment  has  been  tried : the  result  is  knoAvn, 
though  not  so  w’ell  known  as  it  ought  to  be. 
Have  the  hulks  ten  feet  of  height  ? — have 
they  eight  feet  ? — have  they  seven?  I look  at 
Mr.  Campbell’s  hulks,  and  to  my  utter  asto- 
nishment  I see  that  nobody  dies  there.  In 
these  receptacles  of  crowded  wretchedness, 
deaths  should  naturally  be  more  copious  than 
elsewhere.  Instead  of  that,  they  are  beyond 


± Sect  33.  II  Supra,  p.  96. 

§ In  the  Letter  on  Hospitaís,  the  reader  may 
recoUect  what  is  said  in  commendation  of  an 
idea  of  Dr.  Marat’s  with  respect  to  ventilation, 
and  the  form  of  construction  proposed  by  him 
in  consequence.  What  he  says  is  very  just,  as 
far  as  it  goes  : but  the  truth  is,  that  so  long  as 
proper  air-holes  are  made,  and  proper  means 
employed  fot  determining  the  air  topass  through 
them,  there  is  no  form  but  may  be  made  as  ven- 
tílative,  and  by  that  means  as  healthy  as  his.  At 
that  time  I hau  never  exper ienced  the  heartfelt 
satisfaction  I have  since  eryoyed,  of  visitíng  a 
London  hospitM.  I had  not  then  seen  either 
St  Thomas’s  or  Guy’s.  I had  no  idea  of  the 
simple  yet  multiplica  contrivances  for  ensuring 
an  unremitted  yet  imperceptible  change  pf  air, 
ñor  the  exquisite  purity  and  salubrity  that  is  the 
result  of  them.  If  I had,  I should  llttle  have 
thought  of  sending  Englishmen  to  France,  or 
any  other  country,  for  hospital  practire  or  theo* 
ries  of  ventilation,  . 


SscT.l.]'  > LEADING 

compañson  lesa  so.  I speak  from  the  reporta. 
I know  not  tlie  exact  proportion ; my  searches 
and  coinputations  are  not  yet  complete;  but 
aa  to  so  much  I am  certain.  I speak  of  the 
ordinary  rate.  Now  and  then,  indeed,  there 
comes  a sad  mortality. — Wby?  — l^cause 
where  pestilence  has  been  importad,  hulks 
neither  do  ñor  can  affbrd  the  fneans  of  stop- 
ping  it.  But,  bating  pestilences,  men  are 
immortal  there.  Among  200,  300,  quarter 
after  quarter,  I look  for  deaths,  and  I find 
none — Wby  ? — because  Mr.  Campbell  is  in- 
telligent  and  careful,  Pandora’s  cordials  un- 
known  there,  and  high  ceilings  of  no  use. 

This  experiment  is  new  matter : it  is  no 
fault  of  the  legislators,  of  whom  I speak,  not 
to  have  made  use  of  it.  In  tbeir  time  it  did 
not  exist ; how  should  it  ? It  was  this  very 
statute  of  theirs  that  produced  it.  While  they 
were  building  tbeir  penitentiary-castle  with 
one  hand,  they  little  thought  how  with  the 
other  they  were  cutting  the  ground  from  un- 
der  it.  The  information  does  exist  now : the 
fault  will  be  not  theirs,  but  that  of  their  suc- 
cessors,  if,  like  the  Wandsworth  purchase, 
the  knowledge  thus  acquired  lies  in  waste. 

Mention  not  the  mortalities  ; it  is  impos- 
sible  they  can  have  had  the  low  ceilings  for 
their  cause.  The  mortalities  have  been  rare : 
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for  these  three  or  four  years  none ; from  that 
period  immortality  begins.  Have  the  ceilings 
been  higher  since  that  time  ? Had  Captain 
Cook  ten  feet,  eight  feet,  seven  feet  between 
decks  ? — - Captain  Cook,  under  whom,  in  a 
voyage  that  embraced  all  the  climates  of  the 
globe,  out  of  80  men  not  a single  one  died 
in  a space  of  between  four  and  five  years  ?* 
Out  of  112,  in  the  same  time,  but  five,  ñor 
of  those  more  than  two  in  whom  the  seeds 
of  death  had  not  been  sowm  before  their  em- 
barkation  ? 

What  wasyour  National  Penitentiary-house 

to  have  cost  ? £120,000 How  many  was  it 

to  have  holdenf  960 What  did  your  Liver- 
pool Jail  cost  ? About  £28,000 How  many 

will  that  hold?  270 What  / make  the  nation 

pay  £120  for  what  you  have  done  for  £100  ’ 
How  comes  that  about  f — How  f Why,  from 
the  Act : the  Act  will  have  high  ceilings  — 
how  could  I lower  them  ? — the  Act  will  have 
spacious  rooms  — how  could  I narrow  them  f 
The  King  was  to  pay  for  every  thing  : every 
thing  was  accordingly  to  be  upon  a royal  scale. 
At  Liverpool  it  was  otherwise  ; those  who  or- 
dered  were  to  pay. — Such  was  the  purport  of 
a conversation  I had  with  Mr.  Blackburne. 

• Four  years,  two  months,  and  22  days.  See 
Cook’s  Second  Voyage,  Introduction. 
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LEADtNG  POSITIONS. 

This  surely  is  no  place  for  anything  like  a 
complete  and  regular  system  of  prison-ma- 
iiagement.  Such  an  enterprise  would  have 
been  above  my  strength.  It  would  have  re- 
quired  opportunities  which  I have  not  pos- 
sessed,  and  time  more  than  at  present  can  be 
spared. 

A work  of  this  kind  is,  however,  still  to 
execute.  Mr.  Howard’s  publications  present 
no  such  Work.  They  afford  a rich  fund  of 
materials ; but  a quarry  is  not  a house.  No 
leading  principies— no  order — no  connexion. 
Rules,  or  hints  for  rules,  in  places  which, 
unless  by  reading  the  book  through  again, 
you  can  n'ever  find  a second  time;  recommen- 
dations,  of  which  the  reason  is  not  very  ap- 
parent,  and  for  which  no  reason  is  given ; 
some  perhaps  for  which  no  sutficient  reason, 
if  any,  could  be  given.  My  venerable  friend 
was  much  better  employed  than  in  arranging 
words  and  sentences.  Instead  of  doing  what 
so  many  could  do  if  they  would,  what  he  did 
for  the  Service  of  manldnd,  was  what  scarce 


any  man  could  have  done,  and  no  man  would 
do  but  himself.  In  the  scale  of  moral  desert, 
the  labours  of  the  legislator  and  the  writer 
are  as  far  below  his,  as  earth  is  below  heavcn. 
His  was  the  truly  christian  choice ; the  lot, 
in  which  is  to  be  found  the  least  of  that  which 
selfísh  nature  covets,  and  the  most  of  what 
it  shrinks  from.  His  kingdom  was  of  a bet- 
ter World ; he  died  a martyr,  after  living  aii 
apostle. 

To  picase  everybody,  is  acknowledged  to 
be  in  no  instance  a very  easy  task.  There 
are  perhaps  few  instances  in  which  it  is  less 
so  than  this  of  penitentiary  discipline.  There 
are  few  subjects  on  which  opinión  is  more 
under  the  sway  of  powers  that  are  out  of 
the  reach  of  reason.  Different  tempers  pre- 
scribe different  measures  of  severity  and  in- 
dulgence.  Some  forget  that  a convict  in 
prison  is  a sensitiva  being;  others,  that  he 
is  put  there  for  punishnient.  Some  grudge 
him  every  gleam  of  comfort  or  alleviation  of 
misery  of  which  his  situation  is  susceptible : 
to  others,  every  little  privation,  every  little 
unpleasant  feeling,  every  unaccustomed  or- 
cumstance,  every  necessary  point  of  coercive 
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discipline,  presents  matter  for  a charge  of  in- 
humanity. 

In  the  midst  of  these  discordant  sentiments, 
this  promiscuous  conflict,  in  which  judgment 
and  regulation  are  so  apt  to  be  led  astray, 
sometimes  by  the  negligence  of  insensibility, 
sometimes  by  the  cruel  anxiety  of  cowardice, 
sometimes  by  the  excess  of  tenderness,  and 
now  and  then  perhaps  by  the  afFectation  of 
it,  a few’  leading  positions,  if  by  good  fortune 
any  such  should  be  to  be  found,  to  which 
men  of  no  description  whatever,  be  their  de- 
gree  of  judgment  or  cast  of  temper  what  it 
may,  shall  find  it  easy  to  refuse  their  assent, 
wiíl  not  be  without  their  use : unfortunately, 
the  application  of  those  principies  will  still 
leave  but  too  wide  a field  for  uncertainty  and 
variance.  But  even  in  case  of  variance  it  will 
be  something  to  have  placed  the  question 
upen  clear  ground,  and  to  have  rendered  it 
manifest  to  every  eye  on  what  point  it  turns, 
whether  the  disagreement  is  an  irremediable 
one,  or  whether  any  means  of  putting  an  end 
to  it  may  be  hoped  for  from  farther  investi- 
gation. 

But,  in  the  first  place,  a summary  view  of 
the  objeets  or  ends  proper  to  be  kept  in  view 
in  the  planning  of  such  a system  may  not  be 
without  its  use.  They  may  be  thus  distin- 
guished  and  arranged : — 

1.  Example,  or  the  preventing  others  by 
the  terror  of  the  example  from  the  commis- 
sion  of  similar  offences.  This  is  the  main  end 
of  all  punishment,  and  consequently  of  the 
particular  mode  here  in  question. 

2.  Good  behaviour  of  the  prisoners  during 
their  subjection  to  this  punishment;  in  other 
words,  prevention  of  prison  offences  on  the 
part  of  prisoners. 

3.  Preservation  of  deceney,  or  prevention 
of  such  practices  in  particular  as  would  be 
offences  against  deceney. 

4.  Prevention  of  undue  hardships ; whether 
the  result  of  design  or  negligence. 

5.  Preservation  of  health,  and  the  degree 
of  cleanUness  necessary  to  that  end, 

6.  Security  against  Jire. 

7.  Safe  custody,  or  the  prevention  of  es- 
capes, which,  as  far  as  they  obtain,  frústrate 
the  attainment  of  all  the  preceding  ends. 

8.  Provisión  for  f ature  subsistence  ; i.  e.  for 
the  subsistence  of  the  prisoners  after  the  term 
of  their  punishment  is  expired. 

9.  Provisión  for  their f ature  good  behaviour, 
or  prevention  of  future  offences,  on  the  part 
of  those  for  whose  former  offences  this  punish- 
ment is  contrived,  This  is  one  of  the  objeets 
that  come  under  the  head  of  reformation. 

10.  Provisión  for  religioas  instruction; a 

second  article  belonging  to  the  head  of  refor- 
mation. 

1-  • Provisión  for  intellectual  instruction  and 
improvement  in  general; — a third  article  be- 
longing  to  the  head  of  rfformation. 


12.  Provisión  for  comfort ; i.  e.  for  the  al- 
lowance  of  such  present  comforts  as  are  not 
incompatible  with  the  attainment  of  the  above 
ends. 

13.  Observance  of  economy;  or  provisión 
for  reducing  to  its  lowest  terms  the  expense 
hazarded  for  the  attainment  of  the  above  ends. 

14.  Maintenance  of  subordination  ¡ i.  e.  on 
the  part  of  the  under  officers  and  servants,  as 
towards  the  manager  in  chief — a point  on  the 
accomplishment  of  which  depends  the  attain- 
ment of  the  several  preceding  ends.  No  one 
of  these  objeets  but  was  kept  in  view  through- 
out  the  contrivance  of  the  building ; none  of 
them  that  ought  to  be  lost  sight  of  in  the 
contrivance  of  the  plan  of  management.  The 
management  was  indeed  the  end:  the  con- 
struction  of  the  building  but  one  amongst  a 
variety  of  means,  though  that  the  principal 
one. 

I may  perhaps  subjoin  in  the  way  of  reca- 
pitulation,  a general  table  of  ends  and  means — 
a tabular  view  of  the  several  expedienta  em- 
ployed  or  suggested  for  the  attainment  of 
the  above  ends. 

In  the  meantime,  this  summary  enumera- 
tion  of  the  ends  themselves  may  serve  to  direct 
our  attention,  and  afford  us  some  guidance  in 
judging  of  the  proposed  expedienta  as  they 
present  themselves  ; and  incidentally  of  the 
regulations  and  expedients  that  have  been 
established  or  recommended  by  others,  either 
with  a view  to  the  same  ends,  or  at  least 
with  relation  to  the  same  subject. 

From  the  diíFerent  courses  taken  in  the 
pursuit  of  these  several  ends,  or  some  of 
them,  errors  have  been  adopted,  by  which 
the  lot  of  the  persons  devoted  to  this  punish- 
ment has  been  aíFected  in  opposite  ways : the 
treatment  leaning,  in  some  instances,  too  far 
on  the  side  of  severity  ; in  others,  too  far  on 
the  side  of  lenity  and  indulgence.  It  is  for 
the  correction  and  prevention  of  such  errors, 
that  the  three  following  rules  are  propased, 
to  serve  as  guides  in  the  pursuit  of  the  above 
enumerated  ends.  These  are  the  leading 
positions  above  alluded  to.  Should  their 
propriety  be  admitted,  there  is  not  a single 
córner  of  the  management  in  which  their  uti- 
lity  will  not  be  recognised. 

1 . Rule  of  Lenity The  ordinary  condition 

of  a convict  doomed  to  forced  labour  for  a 
len^h  of  time,  ought  not  to  be  attended  with 
bodily  sufFerance,  or  prejudicial,  or  dangerous 
to  health  or  life.* 

2.  Rule  of  Severity.  — Saving  the  regard 
due  to  life,  health,  and  bodily  ease,  the  or- 
dinary condition  of  a convict  doomed  to  a 
punishment  which  few  or  none  but  indivi- 

* The  qualification  applied  by  the  epithet 
ordimry,  and  the  words  length  of  time,  seemed 
necessary  to  make  room  for  an  exception  in 
favour  of  temporary  punishment  for  pnson  of- 
fences, at  the  expense  of  bodily  ease. 
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daals  of  the  poorest  dass  are  apt  to  incur, 
ought  not  to  be  made  more  eligible  than  that 
of  the  poorest  dass  of  subjects  in  a state  of 
innocence  and  liberty. 

8.  Rule  of  Economy.  — Saving  the  regard 
due  to  Kfe,  health,  bodily  ease,  proper  in- 
struction,  and  future  provisión,  economy 
ought,  in  every  point  of  management,  to  be 
the  prevalent  consideration.  No  public  ex- 
pense ought  to  be  incurred,  or  profit  or  saving 
rejected,  fbr  the  sake  either  of  punishment 
or  of  indulgence. 

Propositions  of  such  latitude  may  be  thought 
to  require  a few  words  of  explanation:  — 
propositions  of  such  importance  may  require 
something  to  be  said  in  the  way  of  justifica- 
tion.  The  precaution  is  not  superfluous.  The 
reader  who  feels  himself  interested  in  the 
subject  would  do  well  to  scrutinize  them.  It 
is  but  fair  he  should  have  this  warning ; for 
if  these  are  really  fit  to  compose  a test,  no 
plan  of  management  has  yet  been  either  pur- 
sued  or  proposed,  that  will  abide  it. 

Injuries  to  health  and  bodily  ease  are  apt 
to  result  principally  from  either  that  part  of 
the  management  which  concerns  maintenance, 
or  that  which  concerns  employment.  The  sup- 
ply  for  maintenance  may  be  defective  in  quan- 
tity,  or  im proper  in  quality : the  laboiir  exacted 
in  the  course  of  the  employment  may  be  im- 
proper  in  quality,  or  excessive  in  quantity, 

What  must  not  be  forgotten  is,  that  in  a 
State  of  confinement,  all  hardships  which  the 
management  does  not  preserve  a man  from, 
it  inflicts  on  him. 

The  articles  of  supply  necessary  to  pre- 
serve a man  from  death,  ill  health,  or  bodily 
sufferance,  seem  to  be  what  are  commonly 
meant  by  the  necessaries  of  Ufe.  The  supplies 
of  this  lund  with  which,  according  to  the  rule 
of  lenity,  every  such  prisoner  ought  to  be  fur- 
nished,  and  that  in  the  quantity  requisita  to 
obviate  those  ill  consequences,  may  be  in- 
cluded  under  the  following  beads:  — 

1.  Food,  and  that  in  as  great  a quantity  as 
he  desires. 

'2.  Clothing  at  all  times  in  sufficient  quality 
and  quantity  to  keep  him  from  suffering  by 
coid,  with  change  suihcient  for  the  purposes 
of  cleanliness. 

3.  During  the  coid  season,  firingor  warmed 
air  sufficient  to  mitigate  the  scverity  of  the 
weather. 

4.  In  case  of  sickness,  proper  medicine, 
diet,  and  medical  attendance. 

5.  In  the  way  of  precaution  against  sick- 
ness, the  means  of  cleanliness  in  such  nature 
and  proportioii  as  shall  be  sufficient  to  afford 
a complete  security  against  all  daiiger  on  that 
score. 

The  reasons  against  inflicting  hardships 
aífecting  the  health,  and  such  privations  as 
are  attended  with  long-cuntinued  bodily  suf- 
ferance. are  — 
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1.  That  being  unconspicuous,  they  contri- 
bute nothing  to  the  main  end  of  punishment, 
which  is  example. 

2.  That  being  protracted,  or  Hable  to  be 
protracted,  through  the  whole  of  a long  and 
indefínite  period,  filling  the  whole  measure 
of  it  with  unremitted  raisery,  they  are  inor- 
dinately  severe ; and  that  not  only  in  com- 
parison  with  the  demand  for  punishment,  but 
in  comparison  with  other  punishments  which 
are  looked  upon  as  being,  and  are  intended 
to  be,  of  a superior  degree. 

3.  That  they  are  Hable  to  affect  and  shortcn 
life,  amounting  thereby  to  capital  punishment 
in  effect,  though  without  the  n:une. 

Punishments  operating  in  abridgment  of 
life,  through  the  médium  of  their  prejudicial, 
influence  with  regard  to  health,  are  improper, 
whether  intended  or  not  on  the  part  of  the 
legislator.  In  the  latter  case,  the  executive 
officer  who  subjects  a man  to  such  a fate 
without  an  express  warfant  fronn  the  judge, 
or  the  judge  who  does  so  without  an  express 
authority  from  the  legislator,  appoints  death 
where  the  legislator  has  appointed  no  such 
punishment,  and  incurs  the  guilt  of  unjusti- 
liable  homicide,  to  say  no  vvorse  of  it. 

If  iiitended  on  the  part  of  the  legislature, 
they  are  Hable  to  the  following  objections : — 

1 . They  are  severe  to  excess,  and  that  to 
a degree  beyond  intention  as  well  as  propor- 
tion.  Styled  less  than  capital,  they  are  in 
fact  capital,  and  much  more ; the  result  of 
them  being  not  simple  and  speedy  death,  as 
in  the  instances  where  death  is  appointed 
under  that  ñame,  but  death  accompauied  and 
preceded  by  Hngering  torture. 

2.  They  are  unequal ; causing  men  to  suf- 
fer,  not  in  proportion  to  the  enormity  of  tbeir 
offences,  either  real  or  supposed,  but  in  pro- 
portion to  a circumstance  entirely  foreign  to 
that  consideration  ; viz.  their  greater  or  lesa 
capacity  of  enduring  the  hardships  without 
being  subjected  to  the  fatal  consequcnce. 

Food  is  the  grand  article.  It  is  the  great 
hinge  on  which  the  economy  of  supply  turns. 
It  is  the  great  rock  on  which  frngaíity  and 
humanity  are  apt  to  spHt.  Food  ought  not 
to  be  limited  in  quantity,  for  this  reason  : — 
Draw  the  line  where  you  will,  if  you  diaw 
it  to  any  purpose,  the  punishment  becomes 
unequal.  Unequal  punishment  is  either  de 
fective  or  excessive  ; it  rnay  be  in  both  cases 
at  once ; but  in  one  or  the  other  it  cannot 
but  be.  In  the  present  instance,  the  solé 
result  of  the  inequality  is  excess ; so  many  as 
the  allowance  fails  to  satisfy,  so  inany  are 
subjected  to  an  additional  burthen  of  punish. 
ment  foreign  to  the  design.  Draw  the  uio 
where  you  will,  you  can  never  draw  it  rignt 
useless  or  improper  is  the  only 
it  is  only  in  proportion  as  humanity  loses,  that 
frugalitv  can  gain  by  it.  Finch  many,  and 
those  bard,  your  line  is  proportionablv  un 
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cquiil  and  linjust : pinch  few,  and  those  but 
slightly,  what  yon  save  is  but  little,  and  you 
serve  Mammón  for  small  wages.  The  inequa- 
lity  is  all  sheer  injustice;  it  has  no  respect 
at  all  to  conduct:  the  punishment  propor- 
tions  itself,  not  to  the  degree  of  a man  s de- 
linquency,  but  to  the  keenness  of  his  appetite. 
It  is  not  the  injustice  of  a day,  ñor  of  a Aveck, 
but  of  whole  years ; and  the  weight  of  it 
rather  accumulates  than  diminishes  by  time. 
As  the  quantity  of  food  desired  by  a man, 
living  in  other  respeets  in  the  same  manner, 
is  pretty  much  the  same,  if  the  measure  falls 
considerably  short  of  any  man’s  desires  any 
onc  day,  so  will  it  every  other : as  his  hun- 
ger  wo'uld  not  cease  even  at  the  conclusión 
of  his  meal,  much  less  will  it  during  any  part 
of  the  interval  betvvixt  meal  and  meal : the 
vonsequence  is,  that  the  whole  measure  of 
his  existence  is  filled  up  with  a State  of  un- 
remitted,  not  to  say  increasing  sufferance. 

I have  distinguished  this  mode  of  pro- 
ducing  sufferance  from  an  injury  to  health, 
merely  not  to  strain  words : but  the  difference 
is  but  in  words.  If  a man  experience  a con- 
stant  gnawing  of  the  stomach,  what  difference 
is  it  to  him  whether  it  comes  from  improper 
food,  or  from  w'ant  of  food  ? If  a constant 
shivering,  what  matters  it  whether  from  an 
agüe,  or  fi'om  want  of  fire  ? 

By  this  violation  of  the  law  of  lenity,  true 
economy  does  not  gain  near  so  much  as  at 
first  sigbt  might  appear.  That  a man  who 
is  ill  fed  will  not  work  so  well  as  a man  who 
is  well  fed,  is  allowed  by  everybody.  But 
the  great  cause  that  prevents  economy  from 
gaining  by  this  penury  is,  that  what  is  grasped 
with  one  hand  is  squandered  with  the  other. 
Those  who  limit  the  quantity  of  food,  neither 
confine  the  quality  to  the  least  palatable,  which 
is  in  a double  point  of  view  the  cheapest  sort, 
ñor  avoid  variety  and  change.  Provocations 
are  thus  administered,  while  satisfaction  is 
denied ; and  what  is  saved  by  pinching  the 
stomach  is  thrown  away  in  tickling  the  palate. 
Make  it  a rule  to  furnish  nothing  but  of  the 
very  cheapest  sort,  and  if  there  should  be  two 
sorts  equally  cheap,  to  confine  the  men  to 
one,  you  need  not  fear  their  eating  too  much. 
Every  man  will  be  satisfied:  no  man  will  be 
feasted,  no  man  will  be  starved. 

This  abundance  will  be  no  violation  of  the 
rule  of  seyerity.  The  lot  of  delinquents  will 
not  be  raised  above  that  of  the  innocent  at 
large,  except  in  as  far  as  the  latter  is  sunk 
below  the  ordinary  level  by  accidental  im- 
prudence  or  misfortune.  All  men  in  a state 
of  innocence  and  liberty  do  not  in  fact  enjoy 
a full  supply  of  necessaries.  True : but  there 
are  none  but  what  might,  if  they  would  dis- 
pense with  luxuries.  The  deficiencies  pro- 
duced  by  accidental  misfortune  are  supplied 
oy  public  bounty;  and,  bating  such  accidents, 
the  wages  of  labour,  at  the  lowest  rate  known 


in  the  three  kingdoms,  are  such  as  will  leavo 
nothing  to  desire  on  the  head  of  real  neces- 
saries.* To  the  extent  of  their  means,  the 
poorest  enjoy,  at  any  rate,  the  liberty  of 
choosing. 

This  economy  wil.  be  no  violation  of  the 
rule  of  lenity : though  superfluous  gratifica- 
tions  be  so  far  denied,  no  bodily  sufferance  is 
produced.  The  privation  is  not  carried  be- 
yond  the  bounds  which  the  rule  of  severity 
prescribes.  While  so  many  honest  men  fail 
of  being  satisfied  in  quantity,  why  should 
crimináis  be  indulged  in  quality  ?f 

Ñor  does  the  rule  of  severity  exelude  a 
certain  measure  even  of  super-necessary  gra- 
tification.  The  rule  of  economy,  as  we  shall 
see,  not  only  admita  but  necessitates  the  call- 
ing  in  the  principie  of  reward ; and  reward 
might  lose  its  animating  quality,  if  it  were 
debarred  from  showing  itself  in  a shape  so 
inviting  to  vulgar  eyes.  Ñor,  when  all  the 
luxury  that  economy  can  stand  in  need  of  is 
thus  admitted,  need  there  be  any  apprehen- 
sion  lest  the  rule  of  severity  should  be  vio- 
lated  by  the  admission,  and  the  lot  of  la- 
bouring  prisoners  be  rendered  too  desirable. 
The  irksomeness  of  the  situation  strikes 
every  eye : the  alleviations  to  it  steal  in  un- 
observed. 

Punishments  affecting  health,  or  life,  by 
imposing  on  men  the  obligation  of  exercising 
any  employment  injurious  in  that  way,  are 
productiva  of  the  collateral  inconvenience  of 
imposing  hardship  on  innocent  men,  by  hold- 
ing  up  the  oceupation  they  follow  in  an  igno- 

• See  this  abundantly  proved  by  Dr,  A.  Smitn 
in  the  Wealth  of  Nations. 

+ The  privation,  there  is  reason  to  think,  is 
much  more  apparent  than  real.  At  the  utmost, 
it  can  amount  to  no  more  than  the  loss  of  such 
part  of  the  gratification  as  depends  on  relish ; that 
which  depends  upon  appetite  remains  untouched, 
being  inseparable  from  the  satisfaction  of  the 
demands  of  natura.  This  latter  part  is  perhaps 
the  more  considerable  ; ñor  is  the  loss  incurred 
on  the  other  score  sustained  without  an  indemni- 
fication.  In  the  pursuit  of  that  part  of  the  gra- 
tification which  depends  on  relish,  a great  part 
of  that  which  depends  on  appetite  is  habitually 
given  up.  Eating  oftener,  or  more  than  they  need, 
men  eat  with  so  much  the  less  appetite.  The 
poor  give  up  one  part  of  the  gratification,  the  rich 
another.  Whether  the  poor  sustain  any  habitual 
loss,  even  in  point  of  relish,  is,  after  all,  not  alto- 
gether  clear.  The  loss  of  the  enjoy ment  of  oc- 
casional  feasting,  is  perhaps  the  only  real  loss 
sustained.  In  mis,  too,  the  poor  are  but  upon  a 
par  with  the  riebest  class  of  all.  Food  affords  a 
feast  to  those  only  to  whom  it  is  rare ; those  who 
appear  to  feast  aíways,  never  feast  at  aU.  Con- 
finement  to  the  least  palatable  kind  of  food,  so 
far,  then,  from  being  too  severe  a punishment, 
would  be  no  punishment  at  all,  were  it  not  for 
some  antecedent  experience  of  better  fare.  What 
punishment  is  it  to  the  Hindoo  to  be  forbidden 
roast-beef,  and  to  be  contíned  to  rice?  How 
many  dishes  are  coveted  by  the  rich,  that  would 
be  spurned  at  by  the  poor ! 
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minious  point  of  view,  and  disposing  them  to 
be  discontented  with  their  lot. 

An  occupation  of  this  nature  will  bardly 
be  imposed,  but  under  the  notion  of  causing 
to  be  done  for  the  community,  something  or 
other  which  would  not  be  done  for  it  at  all, 
or  at  least  not  so  well  or  not  so  cheap,  other- 
wise.  But  no  occupation  of  that  tendency 
can  be  assigned,  which  would  not  be,  and,  if 
the  law  permits,  is  not  already,  embraced  by 
a sufficient  number  of  free  individuáis,  who 
being  paid  what,  in  their  instance  and  accord- 
ing  to  their  estimation,  is  an  equivalent,  carry 
it  on  by  choice.  Whether  the  work  done  by 
compulsión,  is  done,'upon  the  whole,  cheaper, 
for  its  goodness,  than  the  work  done  volun- 
tarily,  is  as  it  may  be : but  what  is  certain 
is,  that  those  who  síibmitted  to  it  without 
regarding  it  as  a hardship,  find  it  converted 
to  their  prejudice  into  a hardship  which  it 
was  not  before. 

As  to  the  rule  of  economy,  its  absolute 
importance  is  great — its  relative  importance 
still  greater.  The  very  existence  of  the  Sys- 
tem — the  chance,  I should  say,  which  the  Sys- 
tem has  for  existence,  depends  upon  it.  That 
in  all  other  points  of  view  this  mode  of  em- 
ploying  crimináis  is  preferable  to  any  other, 
seems  hardly  to  be  disputed  : but  what  men 
are  afraid  of  is  the  expense.  Let  the  rule  of 
economy  be  steadily  submitted  to,  and  pru- 
dently  tumed  to  account,  frugality  will  gain 
as  much  by  the  penitentiary  system  as  every 
other  end  of  punishment. 

In  such  a situation,  whatever  expense  is 
inciirred,  or  saving  foregone,  for  the  mere 
parpóse  of  adding  to  the  severity  of  the  pu- 
nishment, is  so  much  absolutely  thrown  away. 
For  the  ways  in  which  any  quantity  .of  suffer- 
ing  may  be  inflicted,  without  any  expense, 
are  easy  and  innumerable.  Instances  of  this 
Waste  have  been  already  seen  in  a preceding 
section  :*  more  wiU  be  found  in  a succeeding 
one.t 

The  measure  of  punishment  prescribed  by 
the  rule  of  severity,  and  not  forbidden  by 
the  rule  of  lenity,  being  ascertained,  the  rule 
of  economy  points  out,  as  the  best  mode  of 
administering  it,  the  imposing  some  coerción 
which  shall  produce  profit,  or  the  subtract- 
ing  some  enjoyment  which  would  require 
expense. 

SECTION  II. 

MANAGEMENT IN  WHAT  HANDS,  AND  ON 

WHAT  TERMS. 

Economy,  it  has  been  already  shown,  should 
be  the  ruling  object.  But  in  economy,  every 
thing  depends  upon  the  hands  and  upon  the 
terms.  In  what  hands,  then  ? upon  what 
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terms  ? These  are  the  two  grand  points  to 
be  adj  usted,  and  that  before  any  thing  is  said 
about  regulations.  Why?  Because,  as  far  as 
economy  is  concerned,  upon  those  points  de- 
pends, as  we  shall  see,  the  demand  for  regu- 
lations. Adopt  the  contract-plan — regulations 
in  this  view  are  a nuisance : be  there  ever  so 
few  of  them,  there  will  be  too  many.  Reject 
it — be  there  ever  so  many  of  them,  they  will 
be  too  few. 

Contract-management,  or  trust-management? 
If  trust-management,  management  by  an  in~ 
dividual  or  by  a hoaidf  Under  these  divi- 
sions,  every  possible  distinct  species  of  ma- 
nagement may  be  included.  You  can  have 
nothing  different  from  them,  unless  by  mix- 
ing  them.  In  an  economical  concern  like 
this,  contract-management,  say  I — Board- 
management,  says  the  act:  which  says  right  ? 
I.  Who  says  so  ? The  act  itself.  A prin- 
cipie is  laid  down  ; I adopt  it : regulations 
are  made  ; they  viólate  it.  What  is  the  con- 
sequence  ? Error  upon  error,  as  well  as  in- 
consistency : error  in  preferring  trust-ma- 
nagement to  contract-management ; error  in 
preferring  board- management  to  trust-ma- 
nagement in  single  hands  : error  in  opposile 
shapes,  both  embraced  at  the  same  time. 
Trust-management  appointed  where  nothing 
but  contract-management  was  tolerable : con- 
tract- management  preferred  in  the  instance 
where,  if  in  any,  trust-management  might 
have  been  harmless  and  of  use. 

By  whom,  then,  shall  we  say,  ought  a bu- 
siness  like  this  to  be  carried  on? — by  oiie 
who  has  an  interest  in  the  success  of  it,  or 
by  one  who  has  none? — by  one  who  has  a 
greater  interest  in  it,  or  by  one  who  has  au 
interest  not  so  great  ? — by  one  who  takcs 
loss  as  well  as  profit,  or  by  one  who  takcs 
profit  without  loss?  — by  one  who  has  no 
profit  but  in  proportion  as  he  manages  well, 
or  by  one  who,  let  him  manage  ever  so  well 
or  ever  so  ill,  shall  have  the  same  emolument 
secured  to  him  ? These  seem  to  be  the  pro- 
per  questions  for  our  guides : where  shall  w'c 
find  the  answers  ? In  the  questions  then>- 
selves,  and  in  the  act. 

To  join  interest  with  duty,  and  that  by  the 
strongest  cement  that  can  be  found,  is  the 
object  to  which  they  point.  To  join  interest 
with  duty,  is  the  object  avowed  to  be  aimrd 
at  by  the  act.  The  emolument  of  the  govei  - 
nor  is  to  be  proportioned  in  a certain  way  to 
the  success  of  the  management.  Why  ? that 
it  may  be  “ his  interest”  to  make  a success- 
ful  business  of  it,  “ as  well  as  his  duty.  X 
How,  then,  is  it  made  his  interest  ? Is  be  to 
take  loss  as  well  as  profit  ? No ; profit  only. 
Is  he  to  have  the  whole  profit  ? No,  ñor 
that  neither ; but  a part  only,  and  that  as 
small  a part  as  gentlemen  shall  picase.  W ell 


See  Part  I.  Sect.  24.  -f-  Section  Employment. 


• 19  Geo.  III.  ch.  74-  § 18. 
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but  ho  is  to  receive  none,  however,  if  he 

makes  none  ? Oh  yes ; as  much  profit,  and 
tbat  as  secure  an  one  as  gentlemen  niay  think 
fit  to  make  it.  He  may  have  ever  so  large 
a share  of  any  profit  he  makes,  or  ever  so 
small  a share ; and  whether  he  makes  any  or 
none,  he  may  have  a salary,  all  the  same. 
Let  him  get  as  much  as  he  will,  or  get  as 
little  as  he  will,  or  lose  as  much  as  he  will, 
or  Waste  as  much  as  he  will,  he  is  to  have 
a salary  for  it,  and  in  all  these  cases  the  same 
salary,  if  they  picase.  All  this  in  the  same 
section  and  the  same  scntence  which  l.ays 
down  the  junction  of  interest  with  duty  as 
a fundatnental  principie. 

And  whom  does  the  management  depend 
lipón,  after  all  ? Upon  this  governor  ? — upon 
the  man  in  whose  breast  this  important  junc- 
tion is  to  be  formed  ? Oh  no : upon  a quite 
different  set  of  people : upon  a committee. 
And  who  are  this  committee  ? A set  of  tras- 
tees, three  in  number,  who  would  be  turned 
out  with  infamy,  if  they  were  found  to  have 
the  smallest  partióle  of  what  is  hete  meant 
by  interest  in  the  whole  concern.  They  are 
tiie  persons  to  manage,  they  are  the  persons 
to  contrive,  they  are  the  persons  to  work  : 
the  governor,  ivith  his  magnificent  title,  is 
to  be  their  tool  to  work  with.  Upon  them 
everything  is  to  depend ; upon  his  excellency 
nothing:  he  is  their  journey man  ; they  are  to 
put  him  in,  they  are  to  turn  him  out,  and 
turn  him  out  when  they  picase.  Three  “gen- 
tlemen, or  other  creditable  and  substantial 
persons,”  * who  are  to  come  now  and  then, 
once  in  a fortnight  or  so,f  as  it  suits  them  — 
sometimes  one,  sometimes  another,  when  they 
have  nothing  else  to  do — these  are  the  people 
■who  are  to  govern : the  person  ■who  is  to  be 
nailed  to  the  business,  and  to  think  of  no- 
thing else,  the  person  upon  whose  shoulders 
the  whole  charge  of  it  is  to  lie — the  governor 
a non  gubernando,  ut  lucus  a non  lucendo,  is 
to  be  a puppet  in  their  hands.  As  to  their 
floing  their  duty,  Low  that  is  to  be  brought 
about,  seems  not  to  have  been  much  thought 
of.  He,  however,  is  to  do  his  : thut  he  may 
be  sure  to  do  it,  it  is  to  be  made  his  interest ; 
that  it  may  be  his  interest,  he  is  to  have  a 
motive  given  him  for  doing  it,  and  that  mo- 
tive is  to  be  a “ profit”  he  is  to  have  “ upon 
the  work"  This  profit — what  is  it,  then,  to 
depend  upon?  Upon  his  exertions?  No:  it 
is  to  be  fixed  by  the  committee ; and  whe- 
ther, when  fixed,  it  shall  amount  to  anything, 
is  to  depend  upon  their  management,  upon 
their  wisdom,  their  diligence,  and  their  good 
pleasure. 

Power  and  inclination  beget  action  : unite 
them — the  end  is  accomplished,  the  business 
done.  To  efiect  this  unión  in  each  instance, 
is  the  great  art  and  the  great  study  of  govern- 


ment.  How  stand  they  here  ? Instead  o! 
their  being  brought  together,  they  are  kept 
at  arm’s  length.  Power  is  lodged  in  one  place, 
inclination  in  another : as  to  their  ever  Corn- 
ing together,  if  they  do,  they  must  find  the 
way  to  one  another  as  they  can.  The  com- 
mittee, with  the  inducements  given  to  the 
governor,  might  have  done  tolerably : the 
governor,  with  the  power  given  \r  the  com- 
mittee, ^tter  still.  Which  of  these  plans 
is  pursued  ? Neither.  The  governor,  thanks 
to  the  pains  that  have  been  thus  taken  with 
him,  has  all  the  inclination  in  the  world  to 
make  good  management  of  it ; but  as  to-  the 
power,  it  is  none  of  his.  The  committee  have 
power  in  plenty : but  as  to  inducements  to 
give  them  inclination,  they  have  none.  At 
least,  if  they  have  any,  it  is  not  for  anything 
the  act  has  done  to  give  it  them  : if  they  have 
any,  it  is  to  liountiful  nature  they  are  in- 
debted  for  it,  and  to  themselves.  Taking  such 
opposite  courses,  can  the  act  be  right  in  both  ? 
I (ion’t  see  how.  If  it  is  not  redundant  in 
the  one  instance,  it  is  deficient  in  the  other. 
Sir  Kenelm  Digby  invented  a sympathetic 
powder : applied  to  one  body,  it  was  to  cure 
wounds  in  another.  The  prescription  here 
proceeds  upon  the  same  principie.  Money  is 
put  into  the  hand  of  the  servant,  called  a 
governor  ; and  the  reward  thus  applied  is  to 
opérate  upon  the  aíFections,  and  determine 
the  conduct,  of  the  masters — the  committee. 
Under  such  a constitution,  upon  what  does 
the  chance  it  leaves  for  good  economy  de- 
pend? Upon  the  governor’s  writing  orders 
for  himself,  and  their  signing  them  : upon 
their  being  pensioned  by  him,  or  acting  as  if 
they  were. 

When  I spoke  of  their  haviiig  the  power, 
all  I meant  was,  that  what  power  is  given, 
such  as  it  is,  is  in  their  hands.  But  it  is  a 
power  big  with  impotence.  What  is  to  be 
the  number  of  this  committee  ? Three,  and 
three  only,  What  if  one  of  them  shüuld  be 
ill,  or  indolent,  or  out  of  the  way,  or  out  of 
humour,  and  the  two  others  should  not  agree  ? 
What  is  to  be  done  then  ? Nothing.  What 
then  is  to  become  of  the  establishinent  ? It 
is  to  go  to  ruin.  The  prisoners  are  to  sit  with 
their  hands  before  them  and  starve  ; for  not 
a handful  of  bemp,  no,  ñor  a morsel  of  bread, 
can  the  governor  buy  or  agree  for,  without 
the  committee.  J “ Oh,  but  any  two  may 
act,”  says  the  statute,  “ without  the  other.” 
Yes,  that  they  may : and  how  is  it  to  be  done  ? 
The  two  who,by  the  supposition,cannot  agree, 
are  to  agree  which  of  them  shall  be  chairman, 
in  order  that  there  may  be  one  of  them  who 
shall  have  everything  his  own  way.j)  For 
such  is  the  constitution  of  this  committee : 
an  assembly  of  two,  one  of  them  with  a uast> 
ing  voice. 
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If  two  beads,  while  they  remain  two  heada, 
cannot  govem  the  amallest  household,  wbat 
will  they  do  in  so  large  a one?  If  división  be- 
gets  confusión  in  a family  of  three,  wbat  nnist 
it  do  in  a family  of  tbrice  three  hundred  ? 

The  complication  was  not  yet  thick  enough. 
Clouds  areheaped  upon  cloiids — all  to  give 
shade  and  perfection  to  economy.  I shall  not, 
however,  spend  many  words  upon  the  orders 
and  regulations  that  were  to  be  made,  all  for 
the  beneñt  of  this  infant  plant,  by  a legislature 
composed  of  three  estates : the  governing  com- 
luittee,  the  justices  of  the  peace  in  quarter- 
sessions,  and  the  judges  of  assize,  or,  if  in 
Middlesex,  of  the  King’s  Bench : of  whom 
the  judges  of  assize  were  to  listen  to  plans  of 
household  and  mercantile  manageinent  with 
one  ear,  while  they  were  trying  causes  with 
the  other,  in  a country  through  which  they 

were  riding  post “ Oh  no,  no  : — it’s  yoiir 

mistake  : it  was  not  to  meddle  with  economy 
that  the  judges  were  called  in  — it  was  to 
check  cruelty,  to  prevent  negligence,  to  re- 
strain  mischievousindulgence,  to  enforce  good 
moráis.”  I do  not  mistake.  It  was  for  eco- 
nomy, and  for  nothing  else.  Had  the  hiilks 
committees  to  regúlate  for  them,  or  justices 
of  the  peace  to  check  the  committees,  or 
judges  to  check  the  justices?  Were  the  hulks 
more  exempt  from  danger  of  cruelty,  or  ne- 
gligence,  or  partiality,  or  corrupt  indulgence, 
or  bad  moráis?  No  : but  on  board  the  hulks 
there  was  no  economy  to  nurse ; so  that  courts 
of  quarter-sessions,  and  judges  of  assize,  and 
courts  of  King’s  Bendi,  would  there  have 
been  of  no  use. 

“ But  are  not  there  establishments  of  a simi- 
lar nature,  actually  governed  by  multitudes?” 
Yes,  plenty  : but  why  ? because  the  multi- 
tudes, tbough  such  in  show,  are,  in  effect, 
rediiced  to  one.  So  far  as  the  multiplicity 
has  its  effect,  it  does  mischief,  and  mischief 
it  continually  is  doing : so  far  as  it  has  no  ef- 
fect, it  does  none.  The  colleagues  jostle  and 
jostle,  till  they  find  out  which  of  them  is  the 
strongest ; the  business  goes  on.  when,  like 
the  serpent  rods,  one  of  them  has  swallowed 
up  the  rest.  Sometimes,  if  the  power  be  large 
enougb  to  cut  into  shares,  the  battle  ends  by 
cqmpromise:  what  was  given  in  coparcenary, 
is  used  in  severalty  ; and  as  nature  will  some- 
tiines  repair  the  errors  of  the  physician,  com- 
pact  furnisbes  a palliative  for  the  weakness, 
of  the  law. 

From  such  a constitution,  what  could  have 
been  expected?  What  has  happened.  Acom- 
mittee  is  appointed,  and  the  first  and  only 
tbing  they  do  is  to  quarrel.  The  act  for  build- 
íng  the  house  passed  in  1779 : we  are  now  in 
1791,  and  still  there  is  no  house.  They  quar- 
relled  before  the  ftrst  stone  was  luid,  and 
before  it  was  agreed  where  it  sbould  be  laid : 
they  quarrelled  about  that  very  question.  But 
títere  could  not  have  been  a stone  laid  but 
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what  would  have  been  just  as  oapable  of 
raising  a quarrel  as  the  first— no,  ñor  a barrel 
of  flour  been  to  be  bought.  ñor  a bundle  of 
hemp,  ñor  a petticoat,  ñor  a pair  of  breeches. 
The  constitution  being  such  as  it  was,  the 
happiness  was,  that  it  showed  itself  so  ^on. 
Better  the  project  should  stop  as  it  did,  as 
soon  as  the  ground  was  bought,  than  after 
.£120,000  had  been  spent  in  covering  it,  and 
perhaps  as  much  more  in  stocking  it.  “ Oh, 
but  it  was  by  accident  that  it  stopped.”  No; 
it  was  not  by  accident— it  wasby  the  nature 
of  things  ; you  have  seen  it  was : it  would 
have  been  by  accident  if  it  had  gone  on. 

And  does  not  management  of  all  kinds 
go  on,  and  go  on  very  well,  in  partnership  f 
To  be  sure  it  does:  why?  because  cominon 
interest  either  keeps  men  together,  or  sepa- 
rates  them  in  time.  Agreeing,  they  cast  their 
parts  and  divide  the  business  between  them 
as  they  find  convenient:  disagreeing,  they 
can  part  at  any  time.  Necessity  compels  the 

separation : ruin  is  the  penalty  of  refusal 

How  is  it  with  a set  of  uninterested  board- 
managers  like  the  committee  ? Going,  they 
lose  e very  thing:  staying,  they  lose  nothing — 
whatever  comes  of  the  trust. 

Economy  has  two  graiid  eneinies : pecu- 
lation  and  negligence.  Trust  - management 
lea  ves  the  door  open  to  both : contract  - ma- 
nagement shuts  it  against  both.  Negligence 
it  renders  peculiarly  improbable  : peculation, 
impossible. 

To  peculate  is  to  obtain,  to  the  prejudice 
of  the  trust,  a profit  which  it  is  not  intended 
a man  should  have.  But  upon  the  contract 
plan,  the  intention,  and  the  declared  inten- 
tion  is,  that  the  contractor  shall  have  every 
profit  that  can  be  made.*  Does  the  trust  lose 
any  thing  by  this  concession  ? No ; for  it  makes 
him  pay  for  it  before-hand.  Does  he  pay 
nothing,  or  not  enough  ? The  fault  lies,  not  in 
the  contract  plan  in  general,  but  in  the  terms 
of  the  particular  contract  that  happens  to  be 
made : not  in  the  principie,  but  in  the  appli- 
cation. 

As  to  negligence,  to  state  the  question  is 
to  decide  it.  Of  whose  aífairs  is  a man  leasi 
apt  and  least  likely  to  be  negligent?  another's, 
or  his  own  ’ 

Economy  being  put  under  the  guardianship 
of  contract- management,  what  more  is  it  in 
the  power  of  man  to  do  for  it  ? It  has  the 
joint  support  of  the  principies  of  revvard  and 
punishment,  both  acting  with  their  utmost 
forcé,  and  both  acting  of  therhselves.  without 
waiting  for  the  slow  and  unsteady  hand  of 
law.  What  the  manager  gains,  stays  with  him 

■ This  is  to  be  understood  qnly  in  as  far  as 
rofit  and  loss  is  the  avowed  object  As  to  sacri- 
cing  to  schemes  of  profit  some  other  ot  the  ends 
in  view,  such  as  good  moráis,  proper  severity,  or 
proper  indulgence,  it  forms  a sepárate  considera* 
tion,  and  wiU  he  spoken  of  in  its  place. 
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in  the  shape  of  reward : whatever  ¡s  lost,  falls 
«pon  him  in  the  shape  of  punishment.  In 
tliis  way,  public  economy  has  at  least  all  the 
siipport  and  security  that  prívate  can  ever 
have. 

It  has  more  : it  has  a support  peculiar  to 
itself — publicity ; and  that  in  every  shape ; 
at  least  it  may  have,  and,  as  vve  have  seen  al- 
ready,  oiight  to  have.*  To  publish  his  ma- 
na^ement,  a man  must  attend  to  it ; and  the 
more  particular  he  is  obliged  to  be  in  his 
publication,  the  more  particularly  he  must 
attend  to  it.  What  safeguard  is  there  in  prí- 
vate management,  that  can  compare  to  this  ? 
It  is  not  in  human  nature  to  go  on  for  a length 
of  time  in  a course  of  notorious  mismanage- 
ment  and  loss.  A man  could  not  help  seeing 
it  of  himself ; and  if  he  could,  the  public  would 
not  let  him  ; he  must  mend  his  management, 
or  quit  the  scene.  False  accounts  he  could 
not  publish : what  hope  could  he  have  of 
keeping  the  falsehood  from  discovery  ? The 
attempt  to  conceal  mismanagement  in  this 
way  would  cost  more  trouble  than  to  avoid 
it.  To  enable  the  public  to  look  at  his  ac- 
coiints,  a man  must  look  at  them  himself.  No 
man  travels  quietly  on  in  the  road  to  ruin  with 
the  picture  of  it  before  his  eyes.  When  a man 
tkils  through  indolence  or  negligence,  it  is 
because  he  keeps  no  accounts,  or  has  not  the 
heart  to  look  at  them.  There  is  little  danger 
that  a man  chosen  for  such  a situation  should 
publish  accounts  that  were  imperfect  or  con- 
fused — it  would  be  a confession  of  incapacity 
or  fraud : if  there  were,  a form  might  be  pre- 
scribed  to  him,  and  a form  exhibited  by  the 
first  contractor,  and  approved  of  by  the  public, 
would  be  as  a law  to  his  successors.  They 
might  make  it  more  instructive : they  would 
not  daré  to  make  it  less  so. 

Economy,  I have  said,  should  be  the  lead- 
ing  object ; and  it  is  principally  because  the 
contract  plan  is  the  most  favourable  to  eco- 
nomy, that  it  is  so  much  superior  to  every 
other  plan  for  this  kind  of  prison  management. 
But  turn  the  subject  all  round  — view  it  in 
what  lights  you  will,  you  will  not  find  any 
on  which  the  contract  plan  is  not  at  least  upon 
a par  with  trust-management,  e ven  in  its  least 
exceptionable  form.  Economy  out  of  the 
question,  turn  to  the  other  ends  which  a Sys- 
tem of  prison- management  ought  to  have  in 
view.  In  which  of  all  tfiose  instances  is  a 
contracting  manager  more  in  danger  of  failing 
than  an  uninterested  one  ? Turn  to  the  two 
other  rules  that  have  been  put  in  a Une  with 
that  of  economy,  and  in  the  infringement  of 
which,  in  some  way  or  other,  every  species 
of  mismanagement  in  such  a situation  may  be 
comprised:  which  of  them  is  a contractor, 
with  the  guards  upon  him  that  we  have  seen, 
more  likely  to  infringe,  than  a manager  who 
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has  no  pecuniary  interest  at  stake?  In  every 
one  of  these  points,  we  shall  find  the  probity 
of  the  uninterested  trustee  exposed  to  seduc- 
tions  from  which  that  of  the  contractor  is 
free  : that  of  the  latter  armed  with  securities 
with  which  that  of  the  former,  if  provided,  is 
not  provided  in  the  same  degree.  What  I 
allude  to  is  popular  jealousy ; but  of  that  a 
Uttle  farther  on.  Turn  to  the  motives  which 
a man  in  this  situation  can  find  for  paying 
attention  to  his  duty.  In  the  instance  of  the 
uninterested  manager,  what  can  they  be  ? — 
love  of  power,  love  of  novelty,  love  of  repu- 
tation,  public  spirit,  benevolence.  But  what 
is  there  of  all  this,  that  may  not  just  as  well 
have  fallen  to  the  contractor’s  share  ? Does 
the  accession  of  a new  motive  destroy  allthose 
that  act  on  the  same  side  ? Love  of  power 
may  be  a sleepy  affection ; regard  to  pecu- 
niary interest  is  more  or  less  awake  in  every 
man.  Public  spirit  is  but  too  apt  to  cool ; 
love  of  novelty  is  sure  to  cool  : attention  to 
pecuniary  interest  grows  but  the  warraer  with 
age. 

Among  unfit  things,  there  are  degrees  of 
unfitness.  As  trust-management  is,  in  every 
form  it  can  put  on,  ineligible  in  comparison 
of  contract-manageinent,  so,  among  different 
modifications  of  trust-management,  is  board- 
management  in  comparison  of  management  in 
single  hands.  When  I speak  of  single-handed 
management  as  the  better  of  the  two,  I mean 
it  in  this  sense  only,  that,  by  proper  securi- 
ties, it  may  be  made  better  than  the  other  is 
capable  of  being  made  by  any  means.  Pecu- 
niary security  against  embezzlement  — pub- 
lieity  in  all  its  shapes,  against  speculatíon  and 
negligence : in  board-management,  danger  of 
dissension,  want  of  unity  of  plan,  slowness 
and  unsteadiness  in  execution,  are  inbred  dis- 
eases,  which  do  not  admit  of  cure. 

When  single  management  has  given  cause 
for  complaints,  it  has  been  only  on  account 
of  some  accidental  concomitant,  or  for  want 
of  those  effectual  checks  of  which  it  is  in 
every  instance  susceptible. 

A manager  has  in  his  hands  large  sums  of 
pubUc  money  more  than  are  necessary  for  the 
Service.  Is  this  the  fault  of  single  manage- 
ment ? No ; but  of  the  negligence  of  the  law, 
which  leaves  so  much  public  money  in  prívate 
hands.  A manager  holding  public  money  in 
a quantity  not  more  than  sufficient,  embezzles 
it.  Is  this  the  fault  of  single  management  ? 
No ; but  of  those  who  let  him  have  it  with- 
out  account,  or  without  security. 

Can  these  guards,  or  any  guards,  ever  put 
uninterested  management  e ven  in  single  hands 
upon  a par  with  interested  ? Never,  till  hu- 
man nature  is  new  made.  They  will  prevent 
peculation;  they  will  prevent  gross  negli- 
gence ; they  may  prevent  aU  such  negligence 
as  is  susceptible  of  detection : will  they  screw 
up  diligence  and  ingenuity  to  their  highest 
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pitch?  Never,  while  man  is  man.  A man 
liimself  can  ucver  know  what  he  could  get, 
unless  the  profit  is  his  own.  What  a man 
has  got  and  pocketed,  or  thrown  away,  yon. 
may  punish  him  for : can  yon  punish  him  for 
the  extra  profit  which,  for  want  of  a peculiar 
mensure  of  industry  and  ingenuity,  such  as 
the  genial  influence  of  reward  could  alone 
have  inspired  him  with,  he  failed  of  getting  ? 
Good  and  bad  are  terms  of  compaidson.  Be 
your  management  ever  so  thrifty,  or  ever  so 
productivo,  you  can  never  know  which  epithet 
it  deserves,  til!  you  have  seen  it  in  interested 
hands.  Till  then,  you  have  no  standard  to 
compare  it  to.  Good  in  comparison  of  what 
It  has  been,  it  may  be  bad  in  comparison  of 
what  it  might  be. 

The  advantages  of  the  contract  mode  over 
both  the  others  are  not  yet  at  an  end.  Along 
with  uninterested  management  goes  a salary. 
This  is  at  least  a natural  arrangement,  and, 
under  the  prevailing  habits  and  modes  of 
thinking,  the  only  probable  one.  This  salary 
is  so  much  thrown  away.  “ And  will  not  a 
contractor  equally  require  payment?”  Doubt- 
less : but  where  will  he  look  for  it  ? To  the 
fruits  of  his  own  industry,  not  of  other  men’s. 
The  difference  in  point  of  productiveness  be- 
tween  management  with,  and  management 
without  interest,  is  the  fund  he  draws  upon 
for  his  salary — and  there  needs  no  other. 

I said  thrown  away ; but  it  is  worse  than 
thrown  away : it  is  so  much  thrown  into  the 
treasury  of  corruption,  otherwise  called  the 
stock  of  influence.  Whether,  in  the  British 
constitution,  the  quantity  of  that  stock  re- 
quires  diminishing,  has  been  matter  of  debate : 
that  it  is  in  any  need  of  increase,  seems  never 
to  have  been  so  much  as  insinuated. 

In  this  respect,  if  trust -management  in 
single  hands  is  bad,  board- management  is 
worse.  It  is  worse  in  proportion  to  the  num- 
ber  of  the  members.  Though  the  salary,  and 
consequently  the  waste,  should  be  no  greater 
in  this  case  than  the  other,  the  influence, 
and  consequently  the  means  of  corruption,  is 
abundantly  so.  One  man  with  three  hundred 
a-year  is  but  one  placeman  : a board  of  three, 
with  three  hundred  a-year  amongst  them, 
makes  three  placemen — each  with  a train  of 
contingent  remainder-men  at  his  heels,  all 
equally  upon  their  knees  to  influence.  In 
political  corruption  as  in  physical,  to  every 
mass  of  substantial  putridity  you  have  an 
indefinite  sphere  of  equally  putrid  vapour. 

“ And  do  not  contracts  make  influence,  as 
well  as  places?”  Not  if  made  as  they  ought 
to  be,  and  might  be.  The  contractor’s  depen- 
dence  is  on  the  advantageousness  of  his.offer; 
the  placeman's  on  the  interest  he  can  make 
with  the  distributors  of  good  things. 

Salary,  according  to  the  usual  meaning  of 
the  Word,  that  is,  pay  given  by  the  year,  and 
oot  by  the  day  of  attendance,  so  far  frora 
VoL.  IV. 
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strengthening  the  connexion  between  inte- 
rest  and  duty,  vveakens  it ; and  the  larger,  the 
more  it  weakens  it.  That  which  a salary 
really  gives  a man  motives  for  doing,  is  the 
taking  upon  him  the  office : that  which  it 
does  not  give  him  any  sort  of  motive  for,  is 
the  diligent  performance  of  its  duties. 

It  gives  him  motives,  if  one  may  say  so, 
for  the  non-performance  of  them ; and  those 
the  stronger,  the  more  there  is  of  it.  It  gives 
him  pleasurable  occupations,  to  which  those 
laborious  ones  are  sacrificed : it  sets  him  above 
his  biisiness:  it  puts  him  in  the  way  of  dis 
sipation,  and  furnishes  him  with  the  means. 
Make  it  large  enough,  the  first  thing  he  does 
is  to  look  out  for  a deputy ; and  then  it  is 
what  the  principal  gives  the  deputy,  not  what 
you  give  the  principal,  that  causes  the  busi- 
ness  in  any  way  to  be  done. 

In  the  instance  of  the  contracting  manager, 
the  greater  the  success  of  the  management, 
the  stronger  the  motive  he  has  to  do  his  ut- 
most  to  increase  it.  In  this  instance,  the 
emolument  is  in  reality  a reward : in  that  of 
the  placeman,  only  in  ñame.  In  the  latter 
case,  the  service  with  which  the'  emolument 
is  connected  is,  not  the  successful  perfor- 
mance of  the  business,  but  the  mere  act  of 
undertaking  it. 

This  is  not  all.  Salary,  in  proportion  to 
its  magnitude,  not  only  tends  to  make  a man 
who  happens  to  be  fit  for  his  business  less 
and  less  fit,  but  it  tends  to  give  you  in  the 
first  instance  an  unfit  man,  rather  than  a íit 
one.  The  higher  it  is,  the  nearer  it  brings 
the  office  within  the  appetite  and  the  grasp 
of  the  hunters  after  sinecures  — those  spoilt 
children  of  fortune,  the  pages  of  the  minister 
and  of  every  minister,  who,  for  having  been 
born  rich,  claim  to  be  made  richer  — whose 
merit  is  in  their  wealth,  while  their  title  is 
in  their  necessities  — and  whose  pride  is  as 
much  above  business,  as  their  abilitics  are 
below  it. 

If  you  could  get  a manager  for  nothing, 
though  he  w’ill  serve  you  less  badly  than  if 
he  had  a salary,  he  will  not  serve  you  so  well 
as  a contractor.  What  he  gains  or  saves  may 
be  an  amusement,  but  what  he  loses  or  fails 
to  gain  will  be  no  loss  to  him.  From  his 
desiring  the  situation  without  salary,  what  is 
certain  is,  that  he  loves  the  power : what  is 
not  certain  is,  that  he  loves  the  business. 
Should  the  work  at  any  time  be  too  heavy 
for  him,  he  can  shift  it  off  upon  anybody,  the 
power  remaining  where  it  was.  From  bis 
liking  the  business  while  it  is  a new  thing,  it 
does  not  follow  that  he  will  continué  to  like 
it  when  the  novelty  of  it  is  worn  away.  From 
his  retaining  the  situation  when  he  has  got 
it,  it  does  not  follow  that  he  likes  the  busi- 
ness of  it,  or  that  he  likes  any  business ; for 
the  giving  it  up  would  require  an  eñbrt,  and 
the  retaining  it  requires  none.  '1  he  chance  of 
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extraordinary  profit  (I  mean  \vith  reference 
to  trust-management,  for  with  reference  to 
coinmon  mercantile  management  it  is  but  or- 
dinary)  is  upon  the  same  inferior  footing  as 
before  ; and  so  is  the  security  against  positive 
loss,  whether  resulting  from  negligence  or 
peciilation.  In  the  nature  of  thingfs  is  it  pos- 
sible  that  a man  who  has  no  interest  in  the 
husiness  should  be  as  much  attached  to  it,  as 
zealous  to  make  it  succeed,  as  one  whose  all 
depends  upon  it  ? 

The  unpaid,  as  well  as  uninterested  mana- 
ger, stands  behind  all  others  on  another  ac- 
count.  The  more  confidence  a man  is  likely 
to  meet  with,  the  less  he  is  likely  to  deserve. 
Jealousy  is  the  life  and  soul  of  government. 
Transparency  of  management  is  certainly  an 
immense  security  ; hut  even  transparency  is 
of  no  avail  \yithout  eyes  to  look  at  it-  Other 
things  equal,  that  sort  of  man  whose  conduct 
is  likely  to  he  the  most  narrowly  watched,  is 
therefore  the  properest  man  to  choose.  The 
contractor  is  thus  circiimstanced  in  almost 
every  line  of  managment : he  is  so  more  par- 
ticularly  in  the  present.  Every  con  tractor  is 
a child  of  Mammón  : a contracting  manager 
of  the  poor  is  a blood-sucker,  a vampire ; a 
contracting  jailor,  a contracting  manager  of 
the  imprisoned  and  friendless  poor,  against 
whom  justice  has  shut  the  door  of  sympathy, 
must  be  the  cruellest  of  vampires.  The  un- 
paid, as  well  as  uninterested  manager,  is,  of 
all  sorts  of  managers,  the  most  opposite  to 
him  who  is  the  ohject  of  this  distinguished 
jealousy : he  expects  and  receives  confidence 
proportionable ; though  on  several  accounts 
not  entitled,  as  we  have  seen,  to  so  much,  he 
enjoys  more  A man  who,  in  a station  so 
uninviting,  has  the  generosity  to  serve  for 
nothing,  while  others  who  occupy  the  most 
flattering  situations  are  so  well  paid  for  it, 
will  assume  to  himself  accordingly,  and  make 
in  other  respects  his  own  terms.  Unless  the 
honour  of  serving  the  public  gratis  were  ge- 
nerally  put  up  to  auction,  a plan  never  yet 
proposed,  ñor  the  more  likely  to  be  adopted 
for  being  proposed,  this  must  always  he  the 
case.  Standing  upon  the  vantage  ground  of 
disinterestedness,  he  looks  down  accordingly 
upon  the  public,  and  holds  with  it  this  dia- 
logue:— Gentleman  Manager — “ I am  agen- 
tleman : I do  your  husiness  for  nothing : you 
are  obliged  to  me.”  Public — “ So  we  are.” 
Gentleman  Manager — “ Do  you  mind  me? 
. — .1  am  to  get  nothing  by  this : — 1 despise 
money ; — I have  a right  to  confidence.”  Pub- 
lic— “ So  you  have.”  Gentleman  Manager 
— “ Very  well,  then;  — Lea  ve  me  to  myself 
— .Never  you  mind  me — l’ll  manage  every 
thing  as  it  should  he  — l don’t  want  looking 
after : don’t  you  put  yourselves  to  the  trouhle.” 
Public — “ No  more  we  will.”  What  is  the 
fruit  of  all  this  good  understanding?  Fre- 
luently  negligence:  not  unfrequently  pecu- 


lation.*  Peculation,  where  it  happens,  is  not 
liked:  but  of  what  is  lost  by  negligence,  no 


• It  was  but  the  other  day  that  a very  respect- 
able  sodety,  instituted  for  the  most  benevolent  of 
purposes,  lost  in  this  waymore  than  halfits  funds. 
They  were  in  a single  hand  : board  management 
would  have  saved  tnem,  Is  board-management 
therefore  necessary  ? By  no  means.  Tne  man 
in  whose  hands  they  were  lodged  had  nothing  of 
his  own : no  pecuniary  security  had  been  required 
of  him.  Legal  powers  were  wanting : no  autliority 
to  examine  hira  — no  court  to  sunimon  him  to. 
He  would  give  in  no  accounts  : perhaps  he  had 
kept  none.  What  he  had,  he  gave : fine  senti- 
ments  and  fine  periods  in  píenty.  He  was  a gen- 
tleman : he  had  given  his  time  for  nothing  ; the 
same  benevolence  that  had  prornpted  others  to 
give  their  money,  had  prornpted  him  to  receive  it 
Was  such  a man  to  be  questioned  ? Questions 
import  suspicion.^  Suspicion,  by  a man  of  fine 
feelings,  is  only  t'o  be  answered  by  defiance. 

Not  long  ago,  another  man  ran  away,  having 
been  detected  in  a course  of  fraud,  by  which  he 
had  gained  to  the  amount  of  some  thousand 
pounds  at  the  expense  of  a parish.  How  carne 
this  ? He,  too,  was  a gentleman : serving  the 
public  without  pay,  he  was  not  to  be  suspected. 
H e gave  in  accounts  from  time  to  time,  such  as 
they  were  ; but,  not  being  published  and  distri- 
buted,  they  were  accessible  only  to  a few,  who 
had  too  much  good  manners  and  too  much  faith 
to  look  at  them. 

Neither  is  board-management,  even  where  car- 
ried  on  without  pay,  by  any  means  exempt  from 
peculation.  I nave  instances  in  my  eye;  but 
what  is  not  public,  cannot  be  mentioned  publicly. 
Ñor  can  instances  be  wanting  to  any  one  who  has 
read  the  instructivebutmelancliolyview  given  by 
Howard  in  his  book  on  Lazarettos,  of  tne  State 
of  the  charities  in  Ireland.  In  England,  paio- 
chial  peculation  is  become  proverbial. 

One  of  the  Scipios,  being  in  a pecuniary  office, 
was  called  upon  for  his  accounts ; — “ Gentlemen,” 
said  he,  “ tnis  day  so  many  months,  I got  a pro- 
digious  victory.”  “ Scipio  for  cver  /”  was  the 
cry,  “ and  no  accounts  /”  According  to  the  mob 
of  Scipio’s  days,  and  according  to  the  mob  of 
historiaos  of  all  days,  the  author  of  the  motion 
was  a calumniator : according  to  others,  Scipio 
had  a good  countenance,  and  knew  the  people  he 
had  to  deal  with.  In  Scipio’s  t ase,  were  1 guilty, 
and  bold  enough,  I would  do  exactly  as  Scipio 
did.  Were  I innocent,  I should  regard  the  ob. 
ligation  of  publishing  accounts,  not  as  a burthen, 
but  as  a privilege. 

A prevailing  but  erroneous  propensity,  derived 
from  the  times  when  the  means  of  publicity  were 
not  so  easy  as  at  present,  is  to  cramp  power  and 
leave  the  exercise  of  it  in  the  dark.  Every  thing 
is  by  this  means  against  the  upright  manager — 
every  thipg  in  favour  of  the  cprrupt  and  Intri- 
guing  one.  A board  is  instituted,  consisting  of 
members  with  powers  apparently  equql,  but  of 
whom  all  but  one  are  reduced  to  cyphers,  by 
suppon  secretly  whispeced  into  the  ear  of  one, 
and  withholden  from  the  rest.  This  is  another 
instance  that  may  be  added  to  the  ways  in  which 
the  mischief  of  división  is  paUiated,  and  a go- 
vernment, apparently  of  many,  reduced  to  a go- 
vernment by  one.  Where,  in  considerafion  of 
character  and  situation,  anything  more  than  or- 
dinary  in  point  of  confidence  is  uiought  fit  to  be 
reposéd,  removal  of  clogs  and  enmgemeut  o* 
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account  is  tEkeh.  So  good  are  the  public,  and 
in  theory  so  fond  of  virtue,  they  had  rather 
see  five  Eundred  pounds  wasted  at  their  ex- 
pense, than  five  shillings  gained. 

Between  the  public  and  the  candidate  for 
a management-contract,  there  passes,  or  at 
least  might  be  made  to  pass,  a very  different 
conversation : — 

Pablic — “ You  are  a Jew.” 

Contractor — “ I confess  it.” 

Public — “ You  require  watching.” 
Contractor — “ Watch  me.” 

Public — “ We  must  have  all  fair  and  above 
board.  You  must  do  nothing  that  we  don’t 
see.” 

Contractor  — “ You  shall  see  every  thing: 
you  shall  have  it  in  the  newspapers,” 

Public — “ Contractors  are  thieves Sir, 

you  must  be  examined.” 

Contractor — “ Examine  me  as  often  as  is 
agreeable  to  you,  gentlemen — any  of  you,  or 
all  of  you.  ril  go  before  any  court  you  please. 
Thieves  stand  upon  the  law,  and  refuse  an- 
swering  when  it  would  show  you  what  they 
are.  I refuse  nothing.  I stand  upon  nothing, 
gentlemen,  but  my  own  honesty,  and  your 
favour.  If  you  catch  me  doing  the  least  thing 
whatever  that  should  not  be,  let  my  Lord 
Judge  say  go,  and  out  I go  that  instant.” 
Choosing  board-management,  the  peniten- 
tiary  act,  to  do  it  justice,  was  as  modérate 
under  the  articles  of  salary  and  influence  as 
it  well  coiild  be.  Seven  persons  only  can  be 
found  with  useless  salaries:*  the  two  nomi- 

powers  is  the  proper  shape  for  it  to  show  itself 
in.  As  to  secresy,  there  are  few  aíFairs  or  de- 
partraents  indeed,  in  which,  except  it  be  just  for 
the  mcment,  it  can  be  either  necessary  or  of  use : 
none  at  all  in  which  the  curtain  might  not  and 
ought  not  at  some  period  or  other  to  be  drawn 
aside.  And  it  is  one  of  the  advantages  attending 
the  increased  power  of  the  public  eye,  that  the 
amplitude  of  discretion,  so  necessary  in  most  in- 
Btances  to  good  management,  may  be  given  on 
such  terms  with  more  security  than  heretofore. 

• Seven,  did  I say  r 1 was  too  hasty  — I should 
have  said  nine ; adding  to  the  seven,  one  of  the 

two  surgeons,  and  one  of  the  two  chaplains 

Two  sexes,  two  houses;  two  houses,  two  thap- 
lains,  and  two  surgeons.  This  is  trust-logic, 
fine  gentleman’s  logic,  placeman’s  logic : con- 
tract  logic  is  of  humbler  mould. 

1.  As  to  Surgeons Suppose  one  sick  out  of 

ten : 90  sick  at  a time  out  of  the  900.  The  sup- 
position  is  extravagantly  large  and  beyond  ex- 
perience;  but  it  will  serve  for  a supposition.  For 
tending  these  90,  there  is  the  medical  assistant’s 
whole  time:  a surgeon  will  attend  a greater 
number  than  this  at  an  hospital,  in  addition  to 
his  private  practice.  For  the  mechanical  part  of 
the  business,  he  might  likewise  find  assistence 
enough  if  necessary  amongst  the  most  intelligent 
and  orderly  of  the  prisoners.  This  is  actually 
practised  on  board  the  hulks.  One  surgeon, 
then,  to  make  trial  with?  No.  Well,  but  if 
upon  trial  of  two,  one  is  found  superfluous  ? No 
again  i the  act  is  inexorable.  Though  the  com- 
mittee  and  evetybody  else  should  find  one  of  the 


nal  governors,  the  three  who  compose  the 
goveming  committee,  their  clerk,  and  the  in- 
spector, in  as  far  as  his  office  regards  the  peni- 
tentiary-house.  Thegovernor’s  and  committee 
clerk’s  salary  was  to  be  settled  by  the  com- 
mittee : the  committee,  though  appointed  ac- 
cording  to  custom  by  the  crown,  were  to  have 
their  salaries  settled  by  another  authority, 
the  justices  of  the  peace  in  sessions.  The 
inspector,  au  officer  to  be  appointed  by  the 
Crown,  is  the  only  one  of  thein  whose  salary 
is  fixed  by  the  act — £200  a-year,  a salary 
modérate  enough,  if  it  had  been  of  any  use. 
Even  the  board,  ihus  confined  to  the  smallest 
number  possible,  were  to  have  no  pay  but  in 
proportion  to  attendance — an  excellent  re- 
gulation,  which,  while  it  insures  assiduity  in 
this  bye-corner  of  the  political  edifice,  is  a 
satire  on  the  rest.f 


two  useless,  two  there  are  to  be,  in  spite  of  all 
the  World.  See  § 19.  The  paragraph  puts  the 
case,  and  decides  upon  it. 

2.  As  to  Chaplains. — Divine  Service,  instead 
of  twice  in  each  of  two  chapéis,  four  times  a-day, 
suppose,  in  one:  how  many  curates  are  glad  to 
do  this,  besides  marriages,  baptismsand  burials? 
Oh,  hut  Sunday  is  but  one  day.  Youforgot  the 
other  si.v.  No : not  I indeed.  I know  who  do ; 
but  I am  not  one  of  those.  My  chaplain  would 
not  find  less  todoon  thesixth  than  on  the  seventh. 
But  this  is  heresy : and  what  right  have  I to  at- 
tribute  my  heresies  to  the  authors  of  the  peni- 
tentiary  act. 

But  why  Service  at  different  times,  even  upon 
the  common  plans?  In  the  Magdalen  chapel,  is 
there  not  a numerous  company  of  females  con- 
cealed  from  every  eye  ? 

-|-  A Word  or  two  may  not  be  amiss  by  way  of 
recapitularon.  Interested  management,  when 
accompanied  by  the  safeguards  of  which  it  is 
susceptible,  has  the  advantage  of  uninterested 
management,  hówever  modified:  1.  In  carrying 
the  probability  of  the  best  economy  to  the  highest 
piten  ; 2.  In  exciting  scrutiny  by  the  jealousy  it 
inspires.  In  these  particulars,  it  has  the  advan- 
tage of  uninterested,  even  where  the  latter  is  in 
single  hands,  and  those  unpaid. 

Where  trust-management  cannot  be  had  with- 
out  salary,  contract-management  may  be  expect- 
ed  to  have  the  farther  advantage  of  saving  the 
amount  of  the  salary. 

The  inconveniences  resulting  from  salary  are : 
1.  Waste  of  money;  2.  Increase  of  the  influence 
of  the  crown ; 3.  Tendency  which  the  salary  has 
to  give  birth  to  negligence,  and  that  partly  by 
setting  a man  above  his  business,  partly  by 
throwing  him  in  the  way  of  oceupations  that 
draw  him  off  from  his  business;  4.  Tendency 
which  it  has  to  throw  the  place  into  the  hands  of 
a person  originally  unfit  for  it. 

The  farther  inconveniencesresulting from  board- 
management,  in  contradistinction  to  trust-ma- 
nagement  in  single  hands,  are  : 1.  Multiplied 
Waste  of  money;  2.  Multiplied  increase  ot  in- 
fluence ; 3,  4,  5,  and  6.  Detriment  to  economy, 

• by  delay,  by  want  of  unity  of  plan,  by  fluctuation 
of  measures,  and  by  disagreement_ 

Payment  according  to  attendance  is  agood  secu- 
rity, as  far  as  it  goes,  against  non-attendance; 
(a  deposit  besides,  to  be  rcturned  upon  attend- 
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The  coiitract  plan,  I have  said,  saves  a 
world  of  regulations.  It  does  most  certainly. 
What  object  should  they  have  ? Prevention 
nf  cruelty  ? Details  will  never  do  it.  If  the 
(iisposition  exist,  tie  it  down  in  one  shape, 
it  bréales  out  in  another.  Checks  for  this 
piirpose  rmist  be  of  a broader  nature  - — broad 
enough  to  coinprehend  the  mischief  in  all  its 
forms  : life-insurance,  transparent  manage- 
ment,  summary  justice.* — Prevention  of  un- 
due  lenity  and  indulyence  ? A very  little  in 
this  way  will  suffice.  Self-interest  is  the  great 
check  here : it  may  be  triisted  without  much 
danger.  Few  indulgences  but  either  cost 
money,  or  diminish  labour.  The  only  danger 
is,  lest  some  which  are  improper  on  other 
accounts  should  be  granted  for  the  sake  of 
money;  such  as  spirituous  liquors.f  gaming, 
and  a few  others.  These,  indeed,  may  be 
refused  by  law:  but  these  come  within  a nar- 
ro w compass. — Economy?  Is  that  the  object? 
Under  the  contract  plan,  the  idea  would  be 
too  ridiculous.  Is  it  in  spite  of  his  teeth, 
that  a man  is  to  be  made  to  pursue  the  ma- 
iiagement  that  would  ans\ser  best  to  him? 

Under  the  plan  of  trust-management,  such 
care  may  not  be  altogether  superfluous.  Two 
qualities  are  requisite  — intelligence  and  in- 
dustry.  On  neither  head  can  the  legislator 
be  absol  utely  at  his  case.  Of  himself  he  is 
sure : he  cannot  be  equally  sure  of  his  un- 
kno>vn  deputy.  He  himself  has  the  business 
at  heart  and  in  his  tboughts  : whether  the 
future  manager  will  either  understand  or  care 
anything  about  the  matter,  is  as  it  may  hap- 
pen.  The  principal  has  to  teach  him  his  duty, 

anee,  would  be  still  stronger;)  but  still  it  can 
never  put  board-management  upon  a par  wíth 
single  management,  guarded  as  above,  much  less 
upon  a par  with  contract-inanagement  Where 
the  mind  is  absent  or  indiíferent,  the  presence  of 
the  body  is  but  of  little  use. 

To  what  degree  of  perfection  might  not  govern- 
ment  be  carried,  were  it  possible  to  give  equal 
strength  to  the  connexion  between  interest  and 

duty  in  every  other  line  of  Service! were  it 

possible  that,  in  the  administration  of  justice,  for 
instance,  the  judge,  without  any  formality  oflaw, 
should  be  a gainer  of  course  by  every  right  judg- 
ment  he  gave,  and  a proportionable  loser  by  every 
orroneous  one! — that,  in  the  spiritual  depart- 
ment,  the  pastor  should  not  only  gain,  but  be 
seen  to  gain,  a step  himself,  by  every  successful 
jift  he  gave  to  anv  of  his  flock  in  the  road  to 
ueaven,  and  to  suiFer  for  every  soul  that  lost 
footinff  by  his  negligence  ! 

• What  details  are  there  on  this  head  in  the 
law  of  master  and  apprentice  ? 

+ A prohibition  on  this  head,  insertad  into  the 
penitentiary  act,  has  been  attended  with  the  bap- 
piest  consequences.  To  this  cause  principally, 
if  not  solely,  may  be  attributed  the  general  good 
nealth  of  tne  convicta  on  board  the  hulks,  as 
noted  in  Part  I.  Section  24,  and  of  those  at  Wy. 
mondham.  The  success  of  this  single  clause 
has  made  ampie  payment  to  the  uuthors  of  the 
penitentiary  act  for  all  their  trouble,  and  to  the 
public  ampie  atonement  for  their  errors. 


and  when  taught,  to  keep  him  to  it.  Is  the 
contractor  to  be  treated  in  the  same  manner  ? 
Yes,  if  it  requires  the  same  pains  to  make  a 
man  pursue  his  interest,  as  to  keep  him  to 
his  duty. 

Mistakes,  if  made  by  legislation,  cannot  they 
he  corrected  by  legislation  f O yes,  that  they 
may ; and  so  may  mistakes  in  generalship.  In 
what  time?  With  good  fortune,  in  a twelve- 
month : with  ordinary  fortune,  in  two  or  three 
years,  or  in  another  parliament.  When  the 
army  has  been  cut  to  pieces  for  having  been 
enacted  to  march  the  wrong  way,  get  an  act 
of  parliament,  and  yon  may  order  a retreat : 
when  the  capital  has  been  sunk  in  a bad  trade, 
get  an  act  of  parliament,  and  you  may  try  an- 
other.J 

Spite  of  all  this,  economy  was  to  be  beat 
into  men’s  heads  by  a legislativo  bammer. 
Rules  of  economy  for  alinost  every  branch  of 
the  concern  — building,  employment,  diet, 
bedding,  furniture.  And  what  comes  of  it 
all  ? — We  shall  see.  It  will  be  worth  seeing. 
Who  are  they,  whose  labours,  thus  employed, 
are  worse  than  thrown  away  ? — are  they  with- 
out ñame  or  reputation  ? They  are  among  the 
highest  on  the.  list  of  public  men. 

Notwithstanding  all  this  pains  taken  to 
teach,  as  well  as  to  enforre  good  economy, 
should  bad  economy  prevalí  after  all,  observe 
the  remedy.  By  § 62,  provisión  is  made 
for  “ checking  or  redressing  waste,  extra va^ 
gant  expense,  and  mismanagement.”  Justices 
in  sessions,  upon  inspection  of  the  accountSy 
may  report  it  to  the  King’s  Bench,  “ who 
shaJl  take  order  therein  immediately but 
the  Waste  must  be  “ notorious,”  and  the  mis- 
management “ gross.”  — Immediately  after 
what  ? After  hearing  the  report,  that  is, 
half  a year,  perhaps,  after  the  “ observation” 
of  the  mischief,  and  a quarter  of  a year  more, 
perhaps,  after  the  commission  of  it — the  de- 
linquency  going  on  all  the  while.  Whoever 
will  take  the  trouble  to  compare  the  times  of 
quarter-sessions  and  law-terms  will  find  that 
this  remedy,  such  as  it  is,  is  in  season  only 
in  the  spring  and  winter  months,  and  then  is 
not  a very  speedy  one.  Against  “ waste,”  at 
least,  and  “ extravagant  expense,”  and  every 
mismanagement  by  which  the  contractor 
would  be  a loser,  the  remedy  afforded  by 
contract-management  is  rather  more  simple, 
and  is  in  season  all  the  year  round. 

Oh,  but  this  contract  plan  — it's  like  farm~ 
ing  the  poor : and  what  a cruel  inhuman  prac- 
tice  that  is  ! — Be  it  so  in  that  instance : the 
present  is  a very  diíTerent  one. 

í Looking  at  the  governor,  and  his  governora 
the  committee,  I cannot  he^  thinking  of  a gene- 
ral  under  field-deputies.  One  set  is,  I believe, 
the  most  ever  general  was  saddled  witn,  and  they 
have  commonly  given  him  sufficient  trouble. 
The  general  of  tne  penitentiary  act  has  three 
sets  of  them,  one  above  another ; standing  com- 
mittee,  justices  in  sessions,  and  judges  of  assize. 
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1.  The  objects  or  ends  in  view,  so  far  from  I 
being  the  same,  are  opposite.  There,  com-  I 
fort:  here,  punishment ; modérate  and  re- 
gulated  punishinent,  indeed,  but,  however, 
punishment.  In  the  one  case,  whatever  hard- 
ship  is  sustained  is  so  much  misery  in  waste . 
in  the  other  case,  howsoever  it  he  to  be  re- 
gretted,  it  is  not  altogether  lost ; it  contri- 
butes, at  any  rate,  to  swell  the  account  of 
terror,  which  is  the  great  end  in  view. 

2.  Another  diíFerence  is  in  the  checks.  Here, 
an  unexampled  degree  of  publicity:  there, 
next  to  none.  There,  though  no  hardships 
are  intended,  the  severest  may  take  place  : 
here,  whatever  are  intended  to  be  felt  are 
intended  to  be  seei. ; and  nothing  in  that  way 
that  is  not  intendt  d,  can  stand  any  chance  of 
remaining  concealed.  Who  but  parishioners, 
and  how  few  even  of  them,  ever  think  of 
looking  into  a poor-house  ? But  in  what  cór- 
ner of  a Panopticon  penitentiary-house  could 
either  avarice  or  negligence  hope  to  find  a 
lurking- place  ? Time  is  fatal  to  curiosity. 
Truc,  in  an  individual,  but  not  in  a succes- 
sion  of  individuáis.  The  great  dependence 
of  the  penitentiary  act  is  on  a single  inspec- 
tor — one  inspector  for  the  thousand  houses 
its  town  was  to  contain,  and  who  was  also 
to  serve  for  the  hulks,  “ and  all  the  other 
places  of  criminal  confínement  in  London 
and  Middlesex”  besides  :*  and  so  well  satis- 
fied  is  it  with  this  security,  as  to  allot  £200 
a-year  to  pay  for  it.  Let  money  or  friend- 
ship  (no  very  extravagant  supposition)  make 
a connexion  between  this  inspector  and  the 
managers  he  is  to  inspect,  what  is  the  secu- 
rity worth  then  ? Here,  to  one  room,  you 
have  inspectora  by  tkousands.  Is  it  possible 
that  a national  penitentiary-house  of  this 
kind  should  be  more  at  a loss  for  visitors  than 
the  lions,  the  wax-work,  or  the  tombs  ? Of 
the  25,000  individuáis  born  annually  in  Lon- 
don, I want  but  one  out  of  a hundred,  and 
him  but  once  in  bis  life,  without  reckoning 
country  visitors.  Cali  it  a spectacle  for  youth, 
and  for  youth  only:  youth,  however,  do  not 
go  to  spectacles  alone. 

3.  A third  differenee  respects  the  quality 
of  the  managers.  For  the  poor-house  of  a 
single  parish,  what  can  you  expect  better  than 
some  uneducated  rustic  or  petty  tradesman? 
the  tendency  of  whose  former  calUng  is  more 
likely  to  have  been  of  a nature  to  smother 
than  to  cherish  whatever  seeds  of  humanity 
may  have  been  sown  by  nature.  For  a sta- 
tion  of  so  conspicuous  and  piiblic  a kind  as 
that  of  the  governor  of  a national  peniten- 
tiary-house, even  upon  the  footing  of  a con- 
tract,  men  of  some  sort  of  liberality  of  edu- 
cation  can  scarce  be  wanting — men  in  whose 
bosoms  those  precious  seeds  have  not  been 
without  culture.  Such  men  were  certainly 
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not  wanting  for  the  originally-designed  peni- 
tentiary-house : upon  what  principie  should 
they  ever  be  despaired  of,  for  what  1 hope  I 
may  style  the  improved  one?  In  a concern 
of  such  a magnitude,  the  profit,  if  it  be  any 
thing,  can  hardly  be  in  considerable : the  num- 
ber  and  quality  of  the  candidates  may  be  cx- 
pected  to  be  proportionable.  A station  that 
is  at  any  rale  conspicuous,  and  that  may  be 
lucrative  — a station  in  whicb  much  good  as 
well  as  much  evil  may  be  done  — in  which  no 
inconsiderable  merit  as  well  as  demerit  muy 
be  displayed  in  a line  of  public  Service,  is  in 
little  danger  of  going  a-begging.  And  should 
the  establishment  be  fortúnate  in  its  first 
choice,  the  reputation  of  the  servant  will 
help  to  raise  the  reputation  of  the  Service. 

Where,  then,  is  the  resemblance  ? Not  that 
I mean  to  pass  any  censure  on  contract-ma- 
nagement  in  the  other  instance.  It  may  be 
eligible  without  any  moditications : it  may  be 
ebgible  only  under  certain  modificíitions  : it 
may  be  radically  and  unalterably  ineligible. 
All  this  I pass  over,  as  being  foreign  to  the 
purpose. 

Whoever  else  may  be  shocked  at  the  idea 
of  farming  out  prisoners,  the  authors  of  the 
penitentiary  act  are  not  of  the  number.  They 
approve  it,  and  adopt  it : they  confirm  it  on 
board  the  hulks.  What  is  the  business  done, 
or  supposed  to  be  done,  on  board  those  ves- 
seis  ? Scraping  gravel  from  the  bottom  of  a 
river — a business  in  which  there  was  nothing 
that  could  be  gained  or  lost  to  anybody  : no- 
thing to  buy  but  necessaries,  nothing  to  make, 
nothing  to  sell — no  capital  to  be  disposed  of. 
What  was  the  business  intended  to  nave  been 
carried  on  in  the  penitentiary-houses  ? A vast 
and  complicated  mercantile  concern — not  one 
manufqpture,  but  a congeries  of  manufac- 
tures. They  saw  before  them  two  establish- 
ments,  a mercantile  and  an  umnercantile  one : 
The  mercantile,  affording  peculiar  aliincnt 
and  temptation  to  peculation  ; — shrinking, 
like  every  other  mercantile  concern,  from  the 
touch  of  extraneous  regulation ; — rendering 
oibcial  and  mercenary  inspection  the  less  ne- 
cessary,  by  the  invitation  it  holds  out  to  free 
and  gratuitous  inspectors ; — possessing,  in 
that  innate  facility  of  inspection,  a peculiar 
safeguard  against  any  abuses  that  could  rc- 
sult  from  inhumanity  or  negligence.  The 
unmercantile  concern,  affording,  in  compari- 
son,  scarce  any  aliment  or  incitemeiit  to  pe- 
culation;— containing  nothing  of  mercantile 
project  that  could  be  hurt  by  regulation  ; — 
at  the  same  time,  by  the  very  nature  of  the 
place  and  of  the  business,  excluding  all  pro- 
miscuous  affluence,  all  facility,  and  ulmost  all 
possibility  of  spontaneous  visitation;  — pos- 
sessing, in  consequence,  no  natural  safeguard 
against  negligence  or  inhumanity,  but  rather 
offering  to  those,  and  all  other  abuses,  a per- 
petual screen : — in  a word,  the  mercantile 
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»ncern,  by  evcry  distinguishing  circumstance 
.)elonging  to  it,  repelling  regulation  and  triist- 
management : the  unmercantile  one,  calling 
for  those  checks,  and  adinitting  of  them  with 
as  little  inconvenience  as  any  other  that  could 
be  imagined.  Such  are  tbe  two  establish-* 
ments : — what  were  the  modes  of  manage- 
ment  respectively  allotted  to  them  ? To  the 
mercan  tile,  trust-management,  board-manage- 
ment:  to  the  other,  contract- management. 
The  mercantile,  loaded  and  fettered  with  in- 
cessant  regulation,  perinanent  as  well  as  oc- 
casional,  known  and  unknown,  present  and 
future,  is  delivered  over  to  a body  of  ma- 
nagers  who  ha  ve  no  interest  in  the  success  — 
a prey  to  delays,  to  want  of  unity  of  plan, 
to  fluctuation,  to  dissension.  The  unmer- 
cantile and  uninspectable  one,  Icft  altogether 
without  regulation  :*  the  prisoners  abandoned 
to  the  uncontrouled  and  uncontroulable  dis- 
cretion  of  a single  despot,  taken  from  the 
white-negro  trade.f  Where  there  is  manage- 
ment that  regulation  might  spoil,  they  regú- 
late without  mercy  ; where  there  is  nothing 
to  spoil,  they  abstain  from  regulating,  as  if 
for  fear  of  spoiling  it. 


SECTION  III. 

OF  SEPARATION  AS  BETWEEN  THE  SEXES. 

In  all  plans  of  penitentiary  discipline,  the 
distribution  of  the  prisoners  into  classes  is  a 
point  that  has  been  more  or  less  attended  to. 
In  this  classification,  the  object  regarded  as 
most  important  has  been  the  separation  of 
the  sexes.  In  the  present  plan,  provisión  for 
that  purpose  has  not  been  neglected.  On 
this  head,  as  on  most  others,  the  provisión 
made  must  be  governed  in  some  degree  by 

• There  is  indeed  a clause,  but  a very  vague 
one  (§  (¡0,')  for  subjecting  the  superintendents 
of  the  hulks  to  the  “ direction  giveji”  respect- 
ing  the  “ governors  of  the  penitentiary-houses;’’ 
but  in  terms  so  general  and  pregnant  with  am- 
biguity,  that  little,  if  anything,  can  be  collected 
from  it.  One  thing  only  is  certain,  viz.  that 
it  leaves  no  room  mr  the  introduction  of  any 
regulations  besides  those  given  in  the  act  itself; 
for,  by  § 16,  such  future  regulations  can  origí- 
nate only  with  the  committee  of  thrce,  whose 
authority  is  confined  to  penitentiary-houses. 

f This  refera  to  the  class  merely,  let  it  be  ob- 
served,  and  not  to  the  individual.  Unhappily 
where  conduct  is  buried  in  darkness,  it  is  by  the 
class  only  that  tbe  individual  can  be  judged. 
The  inspector  mentioned  in  the  act  has  never 
been  appointed.  No  powers  whatever  are  given 
him,  unless  the  right  of  entry  given  by  implica- 
tion  is  to  be  called  a power.  The  same  right  is 
given  to  justices  of  the  peace  within  their  terri- 
tpry  (§  41.)  He  was  to  visit  and  report  four 
times  a-year.  He  was  to  have  enough  to  do  be- 
sides  ; for  he  bad  the  same  powers  with  regard 
not  only  to  the  penitentiary-nouses,  hut  all  the 
other  “ places  of  criminal  coníinement  in  Lon- 
don  and  Middlesex.”  (§  63.) 


the  peculiar  structure  of  the  building.  The 
means  employed  in  buildings  of  the  ordinary 
form  have  little  or  no  application  here. 

Two  modes  of  eflfecting  the  separation  of- 
fer  themselves  at  first  view.  The  one  is,  to 
provide  for  female  convicts  a building  and  an 
establishment  entirely  sepárate  : the  other  is, 
to  allot  to  this  purpose,  if  the  same  building 
is  employed  for  both  sexes,  at  least  a sepá- 
rate ward.  The  unfrugality  is  an  objection 
that  applies  with  more  or  less  forcé  to  botb 
these  expedients. 

It  applies  with  particular  forcé  to  the  case 
of  a building  and  establishment  altogether  se- 
párate. The  mimbers  to  be  provided  for  being 
variable,  a fixed  provisión  must  ever  be  at- 
tended with  a loss.  The  fluctuation  to  which 
the  total  number  of  prisoners,  male  and  fe- 
male taken  together,  is  liable,  is  a distinct 
object,  for  which,  upon  this  plan,  provisión 
has  been  already  made.  But  the  proportion 
between  males  and  females  Ls  equally  liable 
to  vary  and  to  fluctuate.  Provide  two  esta- 
blishments,  one  for  males  and  a sepárate  one 
for  females : the  one  may  be  comparatively 
empty,  while  the  other  overflows ; at  the 
same  time  that  no  relief  can  be  afforded  by 
the  superabundance  of  room  in  the  one,  to 
the  deficiency  of  it  in  the  other.J 

The  same  inconvenience  will  still  obtaii» 
in  a greater  or  less  degree,  in  the  case  of  se- 
párate wards.  Whatsoever  be  the  proportion 
fixed,  cells  will  be  vacant  in  one  part,  while 
they  are  wanting  in  the  other. 

The  best  arrangement,  were  the  numbers 

J The  colonization  plan,  if  it  is  to  go  on,  and 
if  it  is  to  be  consistently  pursued.  will  add  a fac- 
titious  cause  of  variation  to  the  above-mentioned 
natural  ones.  The  average  number  of  female 
convicts  is  in  a large  proportion  inferior  to  that 
of  the  males.  According  to  the  penitentiary 
act,  it  should  be  at  the  most  only  as  one  to  six, 
since,  in  the  penitentiary-house,  among  900  pri- 
soners there  were  to  have  been  only  300  females 
to  600  males,  and  there  have  always  been  more 
than  twice  900  males  on  board  the  hulks.  Were 
the  whole  number  of  females  without  exception 
sent  to  colonizo,  the  number  would  therefore  still 
remain  far  short  of  being  adequate  to  the  pur- 
pose. As  far  as  concemed  the  female  sex,  the 
only  use  of  a penitentiary  panopticon  would  be 
to  keep  them  during  the  interval  between  one 
colonizing  expedition  and  another.  At  one  time, 
then,  it  may  contain  hundreds;  at  another  time, 
none,  unless  it  be  the  case  of  married  women 
whose  husbands  were  not  comprised  under  a 
similar  sentence.  I know  of  no  case  that  would 
aíFord  an  exception:  — not  that  of  women  past 
child-bearing ; not  that  of  those  in  whom  that 
faculty  had  sufFered  a premature  extinction  ; es- 
pecially  as  in  the  latter  case  the  matter  of  fact 
does  not  admit  of  being  ascertained.  Even  were 
population  oiit  of  the  question,  women  would  be 
of  indispensable  secessity  for  societyand  Service. 
In  such  a situation,  everything  in  the  shape  of  a 
woman  is  inestimable.  Here  a crowd  of  reflec- 
tions  present  themselves,  which  however  must  be 
dismissed,  as  not  being  to  the  present  purpose. 
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sueh  os  to  lieed  it,  and  th«  proportions  suit- 
able,  might  be  to  have  three  Penitentiary 
Panopticons ; one  nlways  fílled  with  males, 
anotber  always  fílled  with  females,  and  a third 
to  receive,  in  such  proportions  as  accident 
furnished,  the  overfiowings  of  the  other  two. 
The  difficulty  here  in  question  having  no  place 
in  either  of  the  unmixed  establishments,  I 
proceed  here  on  the  supposition  of  a mixed 
one. 

Conceive  such  a Panopticon  divided  into 
two  sides : that  on  the  right  of  the  entrance 
I cali  the  male  side ; that  on  the  left  the  fe- 
móle. For  the  male  side,  1 provide  as  many 
male  inspectors  as  shall  be  found  requisite; 
adding,  at  least,  one  female,  vvhom  I style  the 
matron,  for  the  female  side.  To  each  sex  I 
allot  a sepárate  staircase,  running  from  top  to 
bottom.  No  female  is  ever  to  set  foot  on  any 
part  of  the  male  staircase  : no  male  on  any 
part  of  the  female.  Neither  is  any  male,  in 
passing  from  bis  cell  to  the  male  staircase, 
to  pass  by  any  of  the  women’s  ceUs : he  is  to 
come  round  to  the  male  staircase,  however 
distant : and  so,  vice  versa,  in  regard  to  fe- 
males. 

Supposing  females  enough  to  occupy  the 
vvhole  female  side  of  two  stories  of  cells, 
thus  far  there  is  no  difficulty.  I place  them 
in  the  lower  pair  of  cells,  subjected  to  in- 
spection  from  the  main  or  lower  story  of  the 
inspection-tower,  viz.  that  which  is  under- 
neath  the  chapel,  and  in  which  the  annular 
inspector’s  gallery  incloses  a circular  inspec- 
tor’s  lodge.  The  left-hand  semicircle  of  the 
whole  Circuit,  lodge,  and  inclosing  gallery 
together,  I allot  to  the  matron,  with  her  fe- 
male assistant  or  assistants,  if  such  should 
be  found  necessary.  The  right-hand  I appro- 
priate  to  the  male  inspector  with  his  subor- 
dinates.  In  the  lodge,  a inoveable  screen 
marks  their  respective  territories.  In  the  en- 
circling  gallery,  a similar  screen  or  a curtain 
answers  the  same  purpose.* 

As  far  as  siy/it  is  copcerned,  two  pieces  of 
canvas,  hung  parallel  to  each  other  at  about 
18  inches  distance  (the  thickness  of  the  par- 
tition-walls  of  the  cells)  across  the  interme- 
díate area  and  the  cell  - gallery,  \vill  serve 
effectually  enough  to  cut  off  from  the  pri- 
soners  of  each  sex  all  view  of  those  of  the 
other,  even  where  the  cells  are  contiguous. 
In  regard  to  com  ersation,  the  males  on  the 
one  side  the  separation-Avall,  and  the  females 
on  the  other,  must  respectively  be  probibited 
from  approaching  within  a certain  distance  of 

• It  is  scarce  necessary  to  observe,  that  screens 
and  curtains,  and  other  such  moveable  partitions 
intended  as  obstacles  to  sigiu,  must  be  double, 
or  may  be  single,  according  to  circumstances. 
Where  the  eye  meant  to  be  eluded  can  gain  a 
near  approach,  they  must  be  double;  otherwise  a 
slit  or  a pin.hole  would  be  sufficient  to  frústrate 
the  design:  when  such  approach  is  not  to  be  ap- 
prehended,  a single  screen  answers  the  purpose. 


the  end  of  that  wall ; that  is,  from  approach- 
ing within  that  distance  of  their  respective 
grates  : and  to  enforce  the  observance  of  this 
prohibition.  as  well  as  to  save  the  parties 
from  unintentional  transgression,  a moveable 
interior  grate,  or  lattice-work,  very  slight  and 
very  open,  or  netting,  may  be  placed  within 
each  of  the  two  cells  at  the  requisite  distance 
from  thé  main  grate,  f 

As  far  as  hearing  is  concerned,  the  sepa- 
ration,  it  is  evident,  would  be  effected  in  a 
manner  still  more  simple  and  effectual,  if  be- 
tween  the  males  on  the  one  side  and  the  fe- 
males  on  the  other,  a whole  cell  could  be  left 
vacant.  If,  then,  the  numbers  are  such  as  to 
leave  any  such  vacant  cells,  the  vacaney  will 
of  course  be  left  in  the  spot  where  it  answers 
the  purpOse  of  separation.  Should  the  number 
of  cells  oceupied  by  females  be  even,  but  lesa 
than  the  number  contained  in  the  female  side 
of  two  stories  of  cells,  the  mode  of  effecting 
the  separation  is  almost  equally  simple.  The 
set  of  moveable  partitions  must  be  shifted 
accordingly,  viz.  the  curtains  Crossing  respec- 
tively the  inspector’s  gallery,  the  intermedíate 
area  at  that  height,  and  the  cell-gallery,  and 
the  screen  which  separates  the  matron's  side 
from  the  male  side  of  the  lodge. 

If  the  number  of  female  cells,  though  still 
even,  should  be  greater  than  as  above,  two 
modes  of  making  provisión  for  it  present 
themselves.  One  is,  to  enlarge  the  matron’s 
side  of  that  floor  at  the  expense  of  the  male 
inspector’s,  as  the  latter  was,  on  the  former 
supposition,  enlarged  at  the  expense  of  the 
former : the  other  is,  to  leave  the  división 
even,  and  take  what  farther  cells  are  requi- 
site for  females  from  a higher  pair  of  cells  ; 
parting  off  the  corresponding  part  of  the  in- 
spection-gallery,  the  annular-well,  and  the 
cell-galleries,  as  before. 

Is  the  number  of  cells  an  uneven  one  ? The 
mode  of  effecting  the  separation  is  again  some- 
what  different,  though  still  scarcely  less  ob- 
vious  than  before.  In  this  case,  the  female 
part  in  one  of  the  stories  of  a pair  of  stories 
of  cells  would  extend  fiirther  than  in  the 
other : hang  the  separation-curtain  in  the  an- 
nular area  as  you  please,  a female  cell  must 
be  exposed  to  the  view  of  a male  inspector, 
or  a male  cell  to  that  of  a female  one.  To  ob- 
víate this  irregularity,  one  of  the  cells  must 
be  left  vacant.  If  the  number  on  the  esta- 
blishment  should  be  short  of  the  full  comple- 
ment,  it  would  be  only  leaving  the  vacaney 
here,  instead  of  elsewhere  : if  it  should  have 
the  full  complement,  or  more,  the  inhabitants 
of  the  vacant  cell  must  be  turned  over  to 
other  cells,  which  will  thus  be  in  the  cace 
already  cxplained  of  having  a syper-comple- 
ment. 

+ It  must  have  a door  of  the  same  materials, 
with  a lock  to  it,  corresponding  to  the  door  of 
the  exterior  grate. 
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On  tlie  sunk  story,  from  which  the  exit  ¡s 
Jnto  the  yards,  and  in  particular  at  the  exit, 
the  separation  is  still  more  perfectly  effected, 
and  more  easily  managed,  A single  piece  of 
can  vas,  let  fall  from  the  inspector ’s  bridge 
across  the  intermedíate  area,  does  the  busi- 
ness  at  once. 

Here  may  perhaps  occur,  as  a disadvantage, 
what,  on  a general  survey,  appeared  in  the 
light  of  an  advantage — that  each  inspector, 
over  and  above  the  perfect  view  he  has  of 
bis  own  pair  of  cells,  has  a partial  view  of 
all  the  othersin  the  same  pile.  Henee  it  will 
be  observed,  that  notwthstanding  the  pre- 
caiitions  above  detailed,  a male  inspector  will 
have  some  view  of  a female  cell ; and  vice 
versa,  though  it  be  less  material,  a female  in- 
spector will  have  a similar  view  of  a male 
cell.  The  answer  is,  that  the  boundary  line, 
viz.  that  at  which  a prisoner  begins  to  be  vi- 
sible to  an  inspector  in  the  gallery  above  or 
below  the  one  belonging  to  the  cell  in  ques- 
tion,  will  appear  in  practice  beyond  danger 
of  mistake.  Within  this  line,  which  may  be 
suíhciently  defined  by  a very  simple  mark, 
such  as  a rope  himg  across,  the  female  pri- 
soners  may  be  warned  and  enjoined  to  confine 
themselves  at  stated  portions  of  the  twenty- 
four  hours ; for  in  regard  to  such  an  imperfect 
and  distant  view,  deceney  is  the  only  con- 
sideration  that  makes  it  very  material  to  place 
the  female  part  of  the  prisoners  so  completely 
out  of  sight  of  the  male  part  of  the  inspec- 
tora : and  it  is  only  to  certain  times  and 
certain  occasions  that  the  laws  of  that  virtue 
will  in  such  a case  apply.  The  imperfect  view 
from  a superior  or  inferior  story  of  the  in- 
spection-part  is  in  few  instances  so  extensiva 
but  that  a female  prisoner,  in  dressing  herself, 
for  example,  or  undressing  herself,  may  be 
perfectly  out  of  the  reach  ol  a male  inspec- 
tor’s  eye ; and  in  those  few  instances,  pro- 
visión may  be  made,  either  by  leaving  of 
vacancies,  or  by  interposition  of  screens,  in 
inanner  already  mentioned.  All  this  while, 
vvbat  must  not  be  forgotten  is,  that  a female 
prisoner  camiot  be  exposed  in  a manner  ever 
so  imperfect  to  the  eye  of  a male  inspector, 
without  being  exposed  in  a muefa  greater  de- 
gree  to  the  observation  of  one  of  her  own  sex ; 
a circumstance  which  aflfords  sufficient  secu- 
rity  against  any  voluntary  trespasses  against 
deceney  that  mightbe  committed  by  a female 
prisoner,  through  impudence,  or  in  the  design 
of  making  an  improper  impression  upon  the 
sensibility  of  an  inspector  of  the  other  sex. 

The  same  consideration  will  serve  to  ob- 
víate an  objection  which  the  slightness  of  the 
partitions  that  sepárate  the  male  from  the 
female  side  of  the  inspection-tower  might  sug- 
gest.  The  great  object  in  regard  to  the  se- 
paralion  of  the  sexes  is  that  between  prisoners 
and  prisoners;  and  that  object  is  completely 
provided  for.  As  to  what  concerns  prisoners 


on  the  one  hand  and  inspectora  on  the  other, 
it  is  only  at  certain  times  that  the  female  pri- 
soners need,  or  even  ought,  to  be  out  of  all 
view  of  male  inspectors;  at  other  times,  the 
utmost  that  can  be  requisite  is,  that  they 
should  not  be  exposed  to  the  view  of  the  in- 
spectors of  the  opposite  sex,  wthout  being 
at  the  same  time  exposed,  in  at  least  equal 
degree,  to  those  of  their  own.  Neither  of 
these  objeets  is  more  than  what  an  ordinary 
attention  to  discipline  is  sufficient  to  insure. 

A due  attention  to  the  same  considerations 
of  time  and  circumstance  will  be  sufficient 
to  insure  the  same  regard  to  deceney  in  that 
part  of  the  discipline  which  concerns  the  in- 
spection  of  the  external  yards.  While  the 
female  conviets  are  taking  their  air  and  exer- 
cise  at  one  of  the  walking-wheels,  an  inspector 
of  the  opposite  sex,  especially  at  the  distance 
at  which  he  is  placed  in  the  look-out,  is  as 
unexceptionable  as  one  of  their  own.  When 
bathing  is  to  be  performed  by  females,  it  is 
in  a yard  into  which  no  prisoner  of  the  other 
sex  need  ever  set  foot,  and  exposed  to  no 
other  inspection  than  that  of  a female  inspec- 
tor occupying  her  quarter  in  the  look-out ; 
or,  if  nccessary,  the  times  of  bathing  might 
be  diflferent  for  the  diíFerent  sexes,  and  each 
inspector  might  in  his  turn  give  place  to  the 
other,  quitting  the  look-out  altogether. 

The  good  Howard  expresses  himself  mucb 
distressed  to  know  what  to  do  about  making 
a choice  between  the  sexes  for  the  manage- 
ment  of  a penitentiary-house  for  females.* 
Female  rulers  might  want  firmness:  in  male 
ones,  probity  and  impartiality  might  be  warped 
by  the  attraction  of  female  eyes.  The  pa- 
nopticon  principie  dispels  this,  as  well  as  so 
many  other  difficulties.  Among  the  prisoners, 
a coalition  between  the  sexes  would  be  an 
abuse  ; among  the  inspectors,  it  is  a l emedy 
against  abuse.  The  weakness  of  the  matron 
would  find  a support  in  the  masculine  firm- 
ness of  the  governor  and  his  subordinates : a 
weakness  of  a diíferent  kind,  on  the  male  side 
of  the  establishment,  would  find  its  proper 
check  and  correctivo  in  the  vigilance  of  ma- 
tronly  severity.  As  to  the  matron  and  her 
subordinates  of  her  own  sex,  it  is  not  surely 
too  much  to  assume,  that  for  these  stations 
individuáis  will  be  chosen,  to  whom  age  as 
well  as  character  have  given  an  authority  not 
to  be  shaken  by  any  such  improper  inñuence. 
The  mixed  inspection,  let  it  be  observed,  I 
suppose  to  be  simultaneous : if  altérnate  only, 
the  check  would  have  little  forcé.  The  male 
ruler  would  have  carte  hlanche  while  out  of 
the  eye  of  his  female  colleague. 

Must  the  iron  law  of  divorce  maintain 
throughout  the  whole  of  so  long  a term  an 
unremitted  sway  ? Can  the  gentle  bands  of 
wedlock  be  in  no  instance  admitted  to  assuage 


* On  Lazarettos,  p.  225. 
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the  gripe  of  imprisonment  and  servitude  ? 
Might  not  tfae  faculty  of  exchanging  the  first- 
allotted  companion,  for  another  far  otherwise 
qualifíed  for  alleviating  the  rigours  of  secln- 
sion,  be  conceded,  without  violation  of  the 
terms,  or  departure  from  the  spirit  of  the  sen- 
tence  ? Might  not  the  prospect  of  such  in- 
dulgence  be  an  incentive  to  good  behaviour, 
superadded  to  all  that  punishment  can  give  ? 
These  are  questions  to  which  a humane  ma- 
nager would  surely  be  glad  to  find  (and  why 
need  he  despair  of  finding  ■•')  a fit  answer  on 
the  lenient  side. 


SECTION  IV. 

OF  SEPARATION  INTO  COMPANIES  AND 
CLASSES. 

•\  MODE  of  separation  according  to  a plan  of 
división  into  classes,  being  exhibited  in  Píate 
III.,  something  will  be  expected  to  be  said 
in  explanation  of  it. 

As  to  this  part,  the  draught  had  tvvo  ob- 
jects:  one  was,  to  showin  what  manner  the 
inspection  principie  might  be  applied  in  un- 
diminished  perfection  to  an  uncovered  area, 
and  that  without  prejudice  to  any  number 
of  divisions,  which,  in  what  view  soever,  it 
might  be  found  convenient  to  make  in  it:  the 
oiher  was,  to  show  in  what  manner  the  mis- 
chiefs  so  much  lamented  by  Howard  and  other 
prison  reformers,  as  resulting  from  promis- 
cuous  association,  might  be  diminished  by  a 
división  of  the  prisoners  into  classes,  accom- 
panied  by  a local  and  physical  separation  cor- 
respondent  to  that  ideal  one. 

Dissatisfied  with  the  división  into  classes. 
though  carried  to  a degree  of  improvement 
hitherto  without  example,  I turned  my 
thoughts  to  the  preservation  of  the  degree  of 
seclusion  observed  in  the  distribution  of  the 
prisoners  among  the  cells,  viz.  a división  into 
small  and  regulated  companies : and  it  was  in 
the  course  of  this  inquiry  that  I hit  upon  the 
plan  of  airing.  of  which  the  marching  parade 
is  the  scene.* 

The  mischiefs  in  question  being,  by  means 
of  this  plan  of  airing,  obviated,  if  1 am  not 
mistaken,  as  far  as  the  nature  of  things  will 
adrait,  all  other  plans  which  fall  short  of  oh- 
viating  those  mischiefs  in  equal  degree,  and 
accordingly  the  above-mentioned  plan  of  di- 
visión into  classes,  are  consequently  super- 
seded : in  this  one,  therefore,  of  the  two  points 
of  view  above  mentioned,  the  divisions  exem- 
pliñed  in  the  draught  are  of  no  use. 

A fewadditionalobservations,  for  the  pur- 
pose  of  placing  in  the  clearest  light  the  rela- 
tive  eligibility  of  the  several  possible  modes 
of  disposing  of  prisoners  in  respect  of  society 
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among  themselves,  may  not  he  altogether  ill 
bestowed. 

The  principal  and  most  simple  modifica- 
tions  of  which  the  management  in  relation  to 
this  head  is  susceptible,  stand  expressed  as 
follows : — 

1.  Promiscuoiis  association. 

2.  Absoluto  solitude. 

3.  División  into  limited  companies. 

4.  Separation  corresponding  to  a división 
into  classes. 

5.  Alternation  of  solitude  with  promiscuous 
association. 

6.  Alternation  of  solitude  with  división  in- 
to limited  companies. 

7.  Alternation  of  solitude  with  separation 
according  to  classes. 

Of  these  courses,  the  first  stands  repro- 
bated  on  all  hands.  The  second  I have  re- 
jected  for  the  reasons  given  at  large  in  Part 
I.  Section  6.  The  third  is  that  which  I have 
preferred  to  the  second,  for  the  reasons  given 
in  the  same  section.  The  fourth  is  that  which 
occiirred  to  me  at  first  as  preferable  to  the 
first  and  second,  but  stands  superseded  by  the 
third.  The  fifth  is  that  established  by  the 
penitentiary  act,  and  the  plans  which  follow 
it,  parcly  as  it  should  seem  for  want  of  view- 
ing  the  evil  in  its  full  magnitude,  partly  for 
want  of  knowing  how  to  obviate  it.  The 
utmost  improvement  to  which  that  system 
would  naturally  conduct  is  the  exchange  of 
this  fifth  mode  for  the  seventh.  The  sixth 
is  mentioned  here  only  to  complete  the  cata- 
logue, its  imitility  being  indicated  by  the  same 
considerations  which  show  the  sufliciency  of 
the  third. 

Companies  and  classes  — where  is  the  dis- 
tinction  ? — Here : in  companies,  the  numbers 
are  determinare ; in  classes,  indeterminate. 
In  the  plan  representad  by  the  draught,  the 
classes,  though  more  in  number  than  have 
ever  yet  been  discriminated,  M’ould  still,  in 
an  establishment  of  any  magnitude,  be  few : 
but  though  they  were  as  numerous  as  the 
cells  by  the  number  of  which  that  of  the  pro- 
posed  companies  is  determined.  the  división 
according  to  classes  would  never  coincide 
with  or  answer  the  purpose  ot  the  división 
into  companies.  Why  ? Because  the  num- 
ber of  individuáis  in  each  class  being:  essen- 
tially  indeterminate,  some  classes  might  be 
empty  whileothers  overflowed;  and  in  those 
that  overllowed,  the  number  would  conse- 
quently exceed  the  measure  pitched  upon  as 
the  greatest  that  could  be  admitted  without 
departing  from  the  ends  in  view. 

Of  the  separation  according  to  cl^tóses,  as 
contradistinguisbed  from  the  separation  into 
companies  secured  as  by  the  airing  plan,  the 
chief  inconveniences  are  the  two  following : 
it  leaves  the  convicts  still,  as  we  have  seen, 
in  crowds  ¡ and  if  pushed  to  any  length,  and 
carried  into  eflTect  by  separation-walls,  i-  J 
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proportionably  attended  with  agreat  addJtion 
to  Ihe  expense.*  _ 

That  it  leaves  tbe  prisoiiers  in  crowcis  js 
eviiíent;  for  separation  according  to  classos 
irnplies  association  as  between  individuáis  of 
the  same  class : of  whoni,  though  tbe  separa- 
tion  resulting  from  the  classification  were  to 
be  carried  ever  so  far,  the  numbers  would 
still,  as  we  have  seen,  be  indeterininate. 

Crowds,  among  men  whose  characters  have 
undergone  any  sort  of  stain,  are  unfavourable 
to  good  moráis.  This  property  belongs  to 
them  iiidependently  of  any  mischievous  Com- 
munications that  may  result  from  the  quali- 
ties  of  individuáis.  They  exelude  reflection, 
and  they  fortify  men  against  shame.  Reflec- 
tion they  exelude,  by  the  possession  they  take 
of  the  attention,  by  the  strength  as  well  as 
variety  of  the  impressions  they  excite,  by  the 
agitatíon  which  is  the  accompaniment  of  the 
incessant  change.  Tlieir  effect  in  haidening 
men  against  shame  is  not  less  conspicuous. 
Shame  is  the  fear  of  the  disapprobation  of 
those  with  whom  we  Uve.  But  how  should 
disapprobation  of  criminality  display  itself 
among  a throng  of  crimináis  ? Who  is  for- 
ward  to  condemn  himself  ? — who  is  there  that 
would  not  seek  to  rnake  friends  rather  than 
enemies  of  those  with  whom  he  is  obliged  to 
Uve  ? The  only  public  men  care  about  is  that 
in  which  they  Uve.  Men  thus  sequestered 
form  a public  of  their  own : their  language 
and  their  maimers  assimilate : a lex  loci  is 
formed  by  tacit  consent,  which  has  the  most 
abandoned  for  its  authors ; for  in  such  a 
society,  the  most  abandoned  are  the  most 
assuming,  and  in  every  society  the  most  as- 
suming  set  the  lead.  The  public  thus  com- 
posed  sits  in  jiidgment  over  the  public  without 
doors,  and  repeals  its  laws.  The  more  nu- 
mcroiis  this  local  public,  the  louder  its  cla- 
mour,  and  the  greater  the  facility  it  ftnds  of 
drowning  whatever  memory  may  be  left  of 
the  voice  of  that  public  which  is  absent  and 
out  of  view. 

In  the  pubücations  of  Howard  and  other 
prison-reformers,  two  sorts  of  associations  I 
observed,  affording  so  many  standing  topics  of 
regret : mixture  of  debtors  with  crimináis ; 
and  mixture  of  the  as  yet  unhardened  with 
the  most  hardened  and  corrupted  among  cri- 
mináis. Other  associations  might  also  here 
and  there  be  noticed  in  the  same  view ; such 
as  that  between  minor  delinquents  and  such 
classes  of  crimináis  whose  offences  were  of 
the  deepest  dye ; that  between  convicted  and 
unconvicted  crimináis ; and  that  between  cri- 
mináis under  sentence  of  death,  and  others 

• What  startled  me,  and  showed  me  the  ne- 
cessityof  probingthesubject  to  the  bottom,  was 
the  being  told  by  an  architect,  that  the  walls  alone 
as  cxpressetl  in  Píate  111.  might  come  to  two  or 
three  thousand  pounds.  It  was  high  time  then 
to  inquire  what  the  advantages  were  üiat  must 
be  so  dearly  paid  fot. 


whose  lot  was  less  deplorable.  But  it  waa 
in  the  two  instancéa  tirst  mentioned  that  the 
impropriety  seemed  to  present  itself  in  the 
most  glaring  colours. 

In  a penitentiary-house,  one  only  of  all 
these  mixtures  can  come  in  question ; viz, 
that  between  the  hardened  with  the  unhar- 
dened, the  raw  with  the  oíd  offender. 

Under  the  penitentiary  act,  and  the  plana 
of  management  that  have  been  grounded  on 
it,  the  condition  of  the  prisoners  alternates 
between  the  two  opposite  extremes : a State 
of  absolute  soliíude  during  one  part  of  the 
twenty-four  hours ; a state  of  promiscuous 
association  in  crowds  during  the  remainder. 
This  plan,  it  has  been  shown,  unites  the  ill 
effeets  of  solitude  and  association,  without 
producing  the  good  eífeets  obtainable  from 
the  former.  To  vacant  minds  like  these,  a 
State  of  solitude  is  a state  of  inelancholy  and 
discomfort ; which  discomfort,  by  the  perpe- 
tual recurrence  of  promiscuous  association,  is 
in  the  way  of  reformation  useless.  It  is  the 
history  of  Penelope’s  web  reversed:  the  work 
of  the  mght  is  unravelled  by  the  day.f 

+ Sensible  of  the  inconvenience,  the  contri  vera 
of  the  System  have  done  what  oceurred  to  them 
in  the  view  of  obviating  it.  No  two  or  more 
prisoners  are  to  work  together  without  a room  on 
purpose,  and  one  or  more  inspectors  to  attend 
them.  This  at  working-times ; while  at  the  times 
of  “ meáis,”  and  airings,  and  “ divine  Service.” 
the  plan  of  seclusion  is  given  up  as  unattainable 
(§33.)  What  can  be  said  of  this?  Immense 
means  provided,  and  the  end  sacrificed,  aU  in 
the  same  breath.  Enormous  expense,  and  the 
whole  of  it  thrown  away.  There  must  be  as 
many  lodging-rooms  as  prisoners ; there  may 
be  as  many  working  rooms ; and  there  must  be 
as  many  inspectors  as  working-rooms.  So  far 
the  act  is  explicit.  Now  for  interence.  — Every- 
thing  to  countenance  the  multiplication  of  work 
ing-rooms  in  this  view;  nothing  atall  to  limit  it . 
while  in  the  same  section  such  care  is  taken  to 
set  limits  to  the  magnitiide  of  the  lodging-rooms. 
Itissaid,  that  where  their  employments  wiU  ad- 
mit,  they  are  at  working  times  tobe  kept sepárate; 
is  it  not  said  that  they  shall  or  may  work  in  such 
case  in  their  lodging-rooms  ? Lodging-rooms  are 
mentioned  all  along  as  distinct  from  working- 
rooms  ; and  where  the  emnloyment  may  reqjuire 
two  persons  to  work  togetner,  the  “ room  is  to 
be  or  suitable  dimensions.”  What  is  the  infer- 
ence  ? that  it  must  be  distinct  from  the  lodging- 
rooms,  and  ought  to  be  of  double  their  sizc. 
The  declared  wish  is,  that  “ during  the  hours  of 
labour,  they  may  be  kept  sepárate  and  apart,”  as 
much  as  “ the  nature  of  the  employments  will' 
permit,”  and  yet,  wherever  the  nature  of  the 
employment  requires  two  persons  to  work  to- 
gether, those  two  persons  are  to  have  a room  of 
suitable  dimensions  (as  well  as  at  least  one  in- 
spector) to  themselves.  What  is  the  final  infer- 
ence  ? that  to  the  900  lodging-rooms,  there  ought 
to  be  450  working-rooms,  of  which  no  one  ought 
to  be  less  than  twice  as  large  as  a lodging-room, 
and  of  which  (to  provide  lor  employments  Üiat 
may  require  an  uniimited  number  to  work  in  the 
same  room),  any  number  may  be  ever  so  muco 
larger.  Bad  the  authors  meant  a job  (than 
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The  distinctions  observed  in  the  formation 
of  the  classes  will  not  be  altogether  lost: 
they  will  serve  as  guldes  in  the  formation  of 
the  companies.  For  this  purpose,  two  rules 
present  themselves  : — 1 . Put  not  in  the  same 
company,  corrupt  and  uncorrupled;  2.  The 
more  corrupt  the  individuáis,  the  less  numerous 
make  the  company.  The  choice  as  to  num- 
bers  will  be  in  general  between  four,  three, 
and  two : these  considerations  may  serve  to 
determine  it. 

As  to  the  principies  which  determined  the 
characters  of  the  several  classes,  I took  them 
from  the  source  that  all  principies  are  natu- 
rally  taken  from  — common  opinión  and  the 
authority  of  others.  This  in  the  first  instance : 
but  for  a definitive  choice,  I have  done  by 
them  as  I do  by  all  principies,  as  far  as  time 
and  faculties  permit — I have  siibjected  them  i 
to  the  test  of  utility.  The  bulk  of  them  have 
stood  this  test ; others  have  given  way.  The 
distinction  between  oíd  offenders  and  raw 
offenders  amongst  males,  and  that  between 
the  dissolute  and  the  decent  among  females, 
are  in  the  former  case : that  between  the  daring 
and  the  quiet  among  males  is  in  the  latter. 

As  to  the  two  distinctions  adopted,  I shall 
leave  them  on  the  same  basis  of  common 
opinión  on  which  l found  them. 

The  other  being  rejected,  something  in 
the  way  of  reason  may  be  expected  to  ac- 
count  for  the  rejection.  This  reason  will  not 
be  long  to  seek.  Quiet  or  daring  is  a distinc- 
tion that  respects  safe  custody  and  obedience. 
But  in  a prison  thus  guarded,  and  under  a 
government  thus  armed,  the  importance  of 
this  distinction  vanishes  altogether.  From 
four — no,  ñor  from  four  hundred,  were  they 
all  loose  together,  and  all  Herculeses,  could 
such  an  establishment  have  anything  to  fear : 
entrenched  behind  the  surrounding  wall  — 
armed  and  invisible  against  the  defenceless 
and  exposed,  a single  female  mightbid  defiance 
to  the  whole  throng.  The  least  number  of 
rulers  that  could  possibly  be  made  to  suffice 
for  inspection  and  instruction,  would  be  amply 
sufficient  for  mastery.  As  to  obedience,  it 
follows  in  the  most  perfect  degree  from  the 
inability  to  hurt,  the  exposure  to  chastise- 
ment,  and  the  absoluto  dependence  in  respect 
of  the  means  of  sustenance.  In  a situation 
like  this,  the  distinction  between  the  quiet 

which  it  is  certain  nothing  was  ever  farther  from 
inen’s  thoughts,)  what  could  a favoured  architeet 
have  wished  for  more  ? 

On  such  a plan,  one  of  two  thingsmust  at  any 
rate  take  place ; association  in  crowds  (^whence 
a total  departure  from  the  professed  design,)  or 
huildings  upon  buildings  to  preyent  it.  The 
probabiüty  is,  that  both  should  exist  together — 
the  evil  of  the  mischief,  and  the  evil  of  the  ex- 
pensive  and  inefficacious  remedy.  The  first  is 
indeed  a necessary  consequence  of  the  other  parts 
of  the  plan ; and  the  other,  to  a greater  or  less 
degree,  is  more  than  probable. 
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and  the  daring  is  therefore  obliterated,  the 
mosttranscendent  audacity  being  cut  down  to 
the  scantliiig  of  quietness. 

What  misled  me  was  the  apprehension 
manifested  in  the  common  plans  with  regará 
to  nocturnal  escapes,  and  the  anxiety  not  to 
sufFer  even  two  to  be  together  during  the 
night,  notwithstanding  the  almost  promis- 
cuóos association  admitted  of  in  the  day.  If, 
then,  escape  and  rebellion,  said  I,  are  so  much 
to  be  apprehended,  the  more  daring  the  cha- 
racter  of  those  who  are  left  together,  the 
greater  the  cause  for  apprehension  ; and  if 
the  quiet  are  left  with  the  daring,  the  daring 
may  corrupt  them,  and  make  them  like  them- 
selves. True  ; but  a number  of  men  in  whom 
the  obnoxious  qiiality  is  already  in  full  vigour 
will  be  still  more  formidable  than  an  equal 
number  in  a part  of  whom  only  it  hath  as  yet 
taken  place.  Whatever,  then,  be  the  reason 
for  separating  the  quiet  from  the  daring,  the 
reason  is  still  stronger  for  separating  the  daring 
from  each  other.  But  in  a place  like  this, 
audacity,  be  there  more  or  less  of  it,  must  in 
any  case  be  equally  without  effect.  The  dis- 
tinction,  therefore,  is  in  every  point  of  view 
of  no  use. 

How  different  the  case  in  the  common  plans 
of  penitentiary  management ! Each  cell  is  in 
its  interior  out  of  view  of  every thing.  Even 
supposing  every  prisoner  sepárate,  what  turn- 
key  or  taskmaster  could  be  sure  of  being  an 
overmatch  for  each  of  them,  and  not  only  an 
overmatch  at  the  long  run,  but  secure  against 
assault  in  the  first  instance?  Suppose  the 
prisoners  in  pairs,  what  two,  or  even  what 
three,  of  their  rulers,  could  look  upon  them- 
selves as  out  of  the  reach  of  danger?  Any 
man  who  has  no  regará  for  his  own  Ufe  is 
master  of  another’s.  In  this  State  of  despera- 
tion,  which  unhappily  ¡s  not  without  example, 
a few  prisoners  might  be  enough  to  clear  a 
common  prison  of  its  rulers. 

Housebreakers  seemed  to  be  the  sort  of 
crimináis  from  whom,  on  every  score,  the 
worst  was  to  be  apprehended.  They  would 
naturally  be  among  the  most  daring ; they 
would  be  amongst  the  most  skilful  and  ex- 
perienced  in  mischief  of  all  kinds,  and  in  con- 
trivances  for  escape.  True ; and  the  more 
formidable  when  single,  the  more  dangerous, 
were  there  any  danger  in  the  case,  if  left  in 
the  company  of  each  other.  But  what  be- 
comes  of  danger,  from  the  most  audacious  and 
most  skilful,  even  of  housebreakers,  where 
there  is  nothing  to  favour  escape,  and  every 
thing  to  render  it  impossible  ? 

Having  brought  the  plan  of  seclusion  thus 
far  on  in  its  way  to  perfection.  let  us  see  how 
far,  and  in  what  respects.  it  still  falls  short 
of  the  mark.  Not  far,  I hope ; ñor  \vill  the 
distance  afford  an  objection,  if  it  be  seen  that 
a nearer  approach  would  be  irnpossible. 

One  cause  of  imperfection  is,  that  among 
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any  two  of  the  most  experienced  in  tnischief, 
neither  perhaps,  but  might  still  find  some  new 
lesson  of  mischief  to  learn  ofthe  others.  The 
tracts  in  which  their  experiences  have  respec- 
tively  run,  tnay  happen  to  have  been  more 
or  less  differeni.  Therefore,  though  but  two 
of  this  description  were  left  together,  and  the 
plan  of  mitigated  seclusion  by  división  into 
companies  carried  to  its  utmost ; still  it  is  not 
carried  so  far  as  could  be  wished. 

Another  is,  the  difliculty  that  may  attend 
the  ascertaining  the  character  of  the  individual, 
and  consequently  the  determination  of  the 
class  to  which  he  ought  to  be  referred. 

To  the  first  objection,  the  answer  is  short. 
If  this  degree  of  seclusion  be  not  sufficient, 
there  is  nothing  beyond  but  absoluto  solitude. 
Rut  the  ineligibility  of  that  plan  has,  I hope, 
been  sufficiently  made  out.*  Evil  of  absolute 
solitude  is  certain — it  is  immediate — it  is  in- 
tolerable— it  is  universal.  Evilresulting  from 
an  association  thus  strictly  limited  is  but  con- 
tingent — it  is  remóte — it  is  far  from  univer- 
sal ; — at  the  worst,  it  is  not  great.  What  does 
it  amount  to  ? that  oiie  of  them  may  suggest 
to  the  other  some  trick  he  was  not  as  yet  rnas- 
ter  of.  What  if  now  and  then  such  a thing 
should  happen?  Whatever  Communications 
are  made  in  this  way  will  be  soon  made  ; and 
the  time  in  which  it  would  be  possible  to 
turn  them  to  account  in  the  way  of  practice 
will  not  come  for  years.  But  of  this  enough 
has  been  said  already.f 

So  much  as  to  the  suggestion  of  the  means 
of  mischief.  Is  the  suggestion  of  incentives 
any  more  to  be  apprehended  ? — a material 
question  ; for  if  the  propensity  be  out  of  the 
way,  expedienta  and  contri  vanees  will  die 
away  of  themselves.  What  should  the  cor- 
rupter  insinúate?  That  there  is  no  danger  in 
guilt? — but  the  assertion  is  anticipated  and 
disproved  by  the  very  fact  of  their  being  there. 
That  there  is  pleasure  in  guilt? — but  the 
plcasure  is  dead  and  gone  : the  punishment, 
that  has  sprung  out  of  its  ashes,  is  present  in 
every  tense  ; in  memory,  in  suíferance,  and 
in  prospect.  That  shame  does  not  flow  from 
guilt  ? — they  are  steeped  in  it  iip  to  the  lips : 
they  have  a scornful  world  to  gaze  at  them, 
and  each,  but  one,  two,  or  at  most  three  coin- 
panions,  to  keep  him  in  countenance. 

W hat  other  corruptiva  theme  should  come 
upon  the  carpet  ? Debauchery  ? — it  is  not 
practicable ; no,  not  in  any  shape  : checks 
unsurmountable  ; instruments  and  incentives 
none. 

Profaneness  ? — ñor  that  neither.  Profane- 
ness  has  clainour  for  its  natural  associate ; 
separated  from  this  concomitant,  it  loses  its 
zest.  Clamour  they  are  absolutely  debarred 
from : instant  punishment  would  follow  it. 
But  who  ever  whispers  an  execration,  or  a 

• See  Part  I.  Section  6.  + Ibid. 


profane  oath  ? What  is  an  execration  ? what 
is  a profane  oath?  Morally  speaking,  a mere 
vulgar  expression  of  anger,  or  an  abjuration 
of  restraint.J  But  isthis  a place  where  anger 
can  be  gratiíied  or  find  vent  ? — is  this  a place 
where  restraint  can  be  thrown  oíf  ? To  check 
swearing,  is  to  check  anger  and  audacity  ; 
and  to  check  anger  and  audacity,  is  to  check 
swearing.  To  apparent  submissiveness  they 
will  be  forced ; and,  after  a time,  from  ap- 
parent submission,  real  will  ensue.  Men  be- 
come  at  length  what  they  are  forced  to  seem 
to  be : propensities  suppressed  are  weakened 
and  by  long-continued  suppression  killed. 

A more  consolatory,  a more  inviting,  and, 
as  it  should  seem,  a much  more  natural  topic 
of  conversation,  is  the  melioration  of  their 
lot,  present  and  future : how  they  shall  earn 
most  by  their  work,  and  what  they  shall  do 
with  what  they  earn,  now  that  they  can  do 
nothing  but  work,  and  that  dissipation  in 
every  shape  is  impossible,  and  all  means  of  it 
out  óf  reach : how  to  make  the  best  of  their 
present  situation  while  it  lasts  : how  to  em- 
ploy  the  distant,  though  longed-for  period  of 
their  release,  in  such  projeets  of  productive 
industry  and  innocent  enjoyment,  as  their  re- 
covered  liberty  will  allow  of,  and  as  it  would 
be  among  the  objeets  of  a good  plan  of  ma- 
nageinent  to  hold  up  to  them  and  to  facilítate. 
To  be  engrossed  by  the  present  moment  is 
among  the  characleristics  of  that  lowest  class 
of  individuáis,  among  whom  the  species  of 
guilt  which  lead  to  this  mode  of  punishment 
are  most  apt  to  be  found : it  is  in  a more 
especial  manner  the  character  of  such  of  them 
as  have  actually  fallen  into  those  snares.  The 
forcé,  as  well  as  evil  effeets  of  this  propensity, 
stand  dernonstrated  by  the  very  act  by  which 
they  fell : being  in  one  instance  so  powerful, 
is  it  rational,  then,  to  conclude  that  in  another 
it  will  be  of  no  eíFect  ? Where  a cause  is  one 
and  the  same,  some  degree  of  uniformity  can- 
not  but  be  looked  for  in  its  forcé : where  its 
eífeets  happen  to  be  on  the  evil  side,  they 
ought  to  be  looked  out  for,  and  provided 
against ; but  neither  are  the  good,  merely  be- 
cause  they  happen  to  be  good,  to  be  thrown 
out  of  the  account,  and  regarded  as  impossible. 
No — as  it  was  the  interest  of  the  moment  that 
ruled  him  in  the  one  case,  so  will  it  in  the 
other.  When  that  irresistible  prompter  bec- 
koned  him  into  the  track  of  guilt,  he  fell  into 
delinqueney  ; now  that,  with  a much  steadier 

A kind  of  inteijection.  As  there  are  in- 
terjections  of  grief  and  of  surprise,  so  there 
are  interjections  of  anger  and  audacity : and 
these  interjections  are  what  are  called  oaths^ 
and  so  fortb.  This  observation,  while  it  places 
the  moral  mischievousness  of  an  expression  of 
this  cast  in  a somewhat  new,  and  perhaps  not 
uninstructive  point  of  view,  shows  what  ground 
there  is  for  making  them  the  objeets  of  prohibi- 
tíon  and  temporal  punishment,  more  especially 
in  such  a place. 
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fínger,  it  points  to  the  paths  of  innocence,  he 
wül  confíne  himself  to  tbose  paths. 

Reformation,  therefore,  mutual  reforma- 
tion,  seems  in  such  a State  of  things  happily 
much  more  probable  than  increased  corrup- 
tion.  even  among  those  who  are  already  the 
most  corrupt  and  hardened. 

This  nearer  and  less  gloomy  view  of  the 
probable  future,  1 would  wish  to  recommend 
to  the  attention  of  those  desponding  mora- 
_lists,  who,  led  away  by  general  and  hasty 
conceptions,  look  upon  the  reformation  of  a 
^orougb-bred  London  felón  as  an  object  al- 
together  hopeless.  Had  delinquents  of  this 
description  been  frequently  seen  under  such 
a course  of  discipline,  and  the  result  had  been 
thus  unfavourable,  the  despondency  would 
have  ground  to  stand  upon.  But  in  what  in- 
stance  has  an  engine  of  anything  like  such 
Dower  ever  yet  shown  itself  to  human  eyes? 

Should  seclusion,  pushed  to  the  very  verge 
of  absoluto  solitude.  not  yet  promise  enough, 
will  colonization  promise  more  ? T urn  to  New 
South  Wales:  2000  convicts  of  both  sexes, 
and  160  soldiers  (not  to  speak  of  officers,.) 
jumbled  together  in  one  mass,  and  mingling 
like  beasts : in  two  years.  from  fourteen  mar- 
riages,  eighty-seven  births;  the  moráis  of 
Otaheite  introduced  into  New  Holland  by  the 
médium  of  Oíd  England.* 

SECTION  V. 

EMPLOYMENT. 

1.  Of  what  nature  shall  be  the  employments 
carried  on  in  this  bouse?  of  what  qualiti/,  in 
consequence,  the  labour  exacted  of  the  pri- 
Boners  ? 

2.  In  what  qnantity  shall  that  labour  be? 

3.  How  much  within  the  day?  how  many, 
and  what  workiny  hours  f 

4.  Any  more  at  one  season  than  another? 
and  if  so,  at  what  season  ? 

5.  Any  difference  accoiding  to  lenyth  of 
standinff  ? i.  e.  according  to  the  share  which 
has  elapsed  of  each  man’s  respective  term  ? 

To  each  of  these  questions  I will  endea vour 
to  find  some  answer:  ..not  surely  in  every 
instance  with  the  view  of  fettering  my  con- 
tractor ; ñor  in  any  instance  is  it  for  his  sake 
that  I should  think  of  encroaching  upon  his 
free-will : but  it  will  do  him  no  harin  at  least 
to  hear  what  I have  to  say  to  him  in  the  way 
of  suggestion  or  advice.  Beyond  advice  I 
should  never  think  of  going  with  him  in  that 
view,  though  I were  arined  with  all  the  powers 
of  law ; since  the  more  incontestible  the  good- 

• See  Governor  Philip’s  Account  of  the  Set- 
tlement,  4to,  1791,  R.  p.  viii.  67 : iHr.  M'^hite’s 
ditto,  4to,  1790 ; and  Extracts  of  Letters  and 
Accounts  printed  and  laid  before  the  House  of 
Commons,  in  pursuance  of  an  order  of  April 
Sth,  1791,  p.  3. 
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ness  of  the  advice,  in  the  shape  of  advice,  the 
more  palpable  the  inutility  of  it  in  the  shape 
of  obligation. 

Of  these  tive  rules,  the  third.  fourth.  and 
fifth,  are  inserted  here  principally  in  deference 
to  the  penitentiary  act ; the  fifth,  in  particu- 
lar, is  one  which  would  never,  I confess,  have 
gained  entrance  into  my  imagination,  but 
through  the  médium  of  that  statute. 

I.  Of  what  quality  ? To  that  question  I 
must  give  three  answers  : — 

1.  The  most  lucrative  (saving  the  regard 
due  to  health)  that  can  be  found. 

2.  Not  one  only,  but  two  at  least  in  alter- 
nation,  and  that  in  the  course  of  the  same 
day. 

3.  Among  employments  equally  lucrative, 
sedentary  are  preferable  to  laborious. 

1.  What,  then,  are  the  most  lucrative,  will 
it  be  asked?  Who  can  say?  — least  of  any- 
body,  the  legislator.  Sometimes  one  sort, 
sometimes  another.  No  one  sort  can  possi- 
bly,  unless  by  dint  of  secresy  or  legal  mono- 
poly,  stand  in  that  predicament  for  ever.  But 
there  are  those  which  are  essentially  disqua- 
lified  from  ever  standing  in  it : they  are  those, 
as  we  shall  see,  which  stand  foremost  on  the 
list  recommended  by  the  penitentiary  act. 

2.  Thus  far,  however,  may  be  answered  in 
the  first  instance : No  one  sort  at  any  time ; 
two  at  least  should  succeed  one  another  in 
the  course  of  the  same  day.  Why  ? because 
no  one  sort  will  answer  all  the  conditions 
requisito.  Health  must  never  be  neglected. 
The  great  división  is  into  sedentary  and  labo- 
rious. Consult  health  : a sedentary  employ- 
ment  must  be  sweetened  every  now  and  then 
by  air  and  exercise — a laborious  employment 
by  relaxation.  But  exercise  is  not  the  less 
serviceable  to  health  for  ministering  to  protít ; 
ñor  does  relaxation  mean  inaction ; when  in- 
action  is  necessary,  sleep  is  the  resource ; a 
sedentary  employment  is  itself  relaxation  with 
regard  to  a laborious  one.  And  though  the 
body  should  even  be  in  a State  of  perfect  rest, 
that  need  not  be  the  case  with  the  mind. 
When  a man  has  worked  as  long  as  without 
danger  to  health  he  can  do  at  a sedentary  em- 
ployment, he  may  therefore  add  to  his  working 
time,  by  betaking  himself  to  a laborious  one: 
when  a man  has  worked  as  long  as  without 
pain  and  hardship  he  can  do  at  a laborious 
employment,  he  may  work  longer  by  changing 
it  for  a sedentary  one.  No  one  employ- 
ment  can  therefore  be  so  profitable  by  itself, 
as  it  might  be  rendered  by  the  addition  ot  an- 
other. Mixture  of  employments.  then.  would^ 
be  one  great  improvement  in  the  economy  ol 
a prison. 

In  the  mixture  thus  made,  which  of  the 
ingredients,  supposing  them  on  a par  with 
respect  to  profit,  ought  on  other  accounts  to 
predominate  ? The  sedentary : and  that  up- 
on two  grounds — economy  and  peace.  Ihe 
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harder  the  labour,  the  more  in  quantity,  and 
the  more  nourishing  in  quality,  the  food  re- 
qiiisite  to  enable  a man  to  go  throiigh  with 
jt.  At  the  same  time,  the  higher  fed  a man 
in  such  a situation  is,  the  more  robust  and 
formidable  he  will  be  in  case  of  his  becoming 
refractory,  and  the  more  likely  to  become  so. 
Among  men  in  general,  but  more  particularly 
among  men  of  a description  so  untamed,  a 
daring  teinper  is  the  natural  conoomitant  of 
a robust  frame.  A blacksmith  or  sawyer  will 
naturally  require  more  food,  and  that  of  a 
more  substantial  kind,  than  a weaver,  a stay- 
maker,  or  a tailor.  This  latter  consideration, 
it  is  true,  refers  only  to  the  common  plans : 
in  a Panopticon,  be  the  prisoners  well  or  ill 
fed,  strong  or  weak,  the  peace  of  the  house 
is  equally  secare.* 

Mixture  ministers  to  economy  in  other 
ways : it  helps  quantity,  it  improves  quality. 
By  variety  it  renders  each  less  irksome ; but 
the  less  irksome  a man’s  work  is  to  him,  the 
more  as  well  as  the  better  he  will  work. 

Could  a man  be  made  even  to  find  amuse- 
ment  in  his  work,  why  should  not  he  ? and 
what  should  hinder  him  ? Are  not  most  fe- 
male  amusements  works? — are  not  all  manly 
exercises  hard  labour  ?f 

* I forget  what  little  tyrant  it  was  of  Greece, 
whose  policy  we  are  told  it  was,  in  the  view  of 
keeping  his  subjects  quiet,  to  encourage  them 
to  betake  themselves  to  unatbletic  occupations — 
in  the  language  of  the  good  oíd  cut-throat  mo- 
rality,  effeminate  ones.  1 have  taken  a leaf,  I 
confess,  out  of  that  tyrant’s  book ; the  applica- 
tion  I make  of  it  wiÜ  not,  I hope,  be  cnarged 
with  tyranny. 

In  my  humble  way  of  thinking,  the  facility  of 
stifling  dispositions  unfavourable  to  security  is 
pteferable  to  the  glory  of  subduing  them,  or  the 
necessíty  of  punisning  them. 

Among  laborious  employments,  the  greater 
part  arm  the  body — all  arm  the  mind.  Why 
give  any  unnecessary  increase  to  the  forcé  whicn 
it  is  your  great  study  to  keep  in  subjection  ? 
The  more  active,  the  stronger;  and  the  stronger, 
the  more  ungovernable.  Vigour  and  courage  in 
a felón  constitute  the  dauger  and  the  weakness, 
as  in  the  good  Citizen  they  do  the  strength  amí 
security,  of  the  State. 

All  this,  be  it  once  more  observed,  regards  the 
common  plans  merely.  In  a panopticon  I should 
not  care  how  robust  my  prisoners  were;  ñor  even 
how  they  were  armed,  so  it  were  not  with  fire- 
arms.  In  a common  penitentiary-house,  in  the 
Bort  of  prison  bnilt  by  the  penitentiary  act,  the 
difference  is  no  trifle.  There  they  are  to  be  in 
crowds:  a single  turnkey  or  taskmasterto  watch 
over  them : he  inclosed  in  the  same  room  with 
them,  and  without  anything  to  keep  them  at  a 
distance:  they  furnished  with  toolsand  materials 
for  hard  work,  convertible  into  weapons  of  of- 
fence;  the  room  closed  and  screened  from  view 
like  other  rooms  : assistance  out  of  view  and  out 
of  reach. 

+ It  is  an  observation  made  somewhere,  I think, 
“7^  ^cke,  in  his  book  on  Edu  catión,  that  for 
cmlUten  amusement  is  to  be  obtained  not  less 
ettectually  from  cheapandprolitable  occupations. 


II.  How  much  in  quantily  ? — Of  course,  aa 
much  as  can  be  extracted  from  each  without 
prejudice  to  health.  The  question  is  already 
put — the  answef  already  given:  it  is  given 
by  the  rule  of  economy — it  is  given  by  the 
rule  of  sevciity  ; ñor  is  there  anything  in  the 
rule  of  lenity  to  contradict  it. 

III.  What,  then,  should  be  the  working 
honrs  ? As  many  of  the  four  and  twenty  as  the 
demand  for  meáis  and  sleep  leave  unengaged. 

Would  the  number  be  too  great  to  be  spent 
in  an  employment  of  the  laborious  class?  Give 
the  surplus  to  a sedentary  one.  Suppose, 
then,  two  employments  of  the  different  classes 
equally  productive,  and  that  the  laborious  one 
is  too  fatiguing  to  be  continued  during  half 
the  number  of  the  working  hours,  what  is  to 
be  done?  Take  away  from  this  employment 
hour  after  hour,  and  transfer  them  to  the  un- 
laborious  one : do  this,  till  there  remains  no 
more  of  the  former  than  a man  can  fill  up  in 
that  manner,  without  being  debarred  by  the 
fatigue  from  bestowing  the  whole  remainder 
of  the  disposable  time  ún  the  sedentary  em^^ 
ployment. 

To  what  imaginable  good  purpose,  even  in 
the  way  of  amusement,  could  so  much  as  a 
moment  of  absolute  inaction  serve? — tocon- 
versation  ? But  what  should  hinder  their 
talking  from  morning  till  night,  if  they  are 
disposed  for  it  ? Not  meáis,  certainly  ; no, 
ñor  work  neither:  few  laborious  employments 
exelude  conversation,  and  scarce  any  seden- 
tary ones. 

IV.  More  hours  at  one  season  than  another  ’ 
— Another  question  already  answered ; and 
answered  in  the  negative.  In  all  seasons  as 
much  as  may  be  ; therefore  at  no  season  more 
or  less  than  at  another.  Less  of  the  laborious, 
perhaps,  at  one  time  than  another ; viz.  less 
now  and  then,  when  the  heat  of  the  weather 
is  such  as  to  render  the  laborious  employment 
too  fatiguing  : but  then  so  much  the  more  of 
the  sedentary.  Now  and  then,  the  heat  may 
be  so  great,  for  a part  of  the  twenty-four 
hours,  that  almost  any  sort  of  bodily  exertion 
would  be  hardship.  Be  it  so : bu£  if  this  can 
happen  at  any  time,  it  is  only  by  accident — 
it  is  not  the  eífect  of  the  season,  but  the  event 
of  the  day  ; and  though  the  body  rest,  it  is 
no  reason  why  the  mind  should  lie  in  waste. 
Though  it  be  too  hot,  for  instance,  to  weave, 
it  will  hardly  be  too  hot  to  write,  to  read,  of 
hear  a lesson. 

V.  Fewer  hours,  or  less  work  done  in  theí 
time,  at  one  degree  of  standing  in  the  prison 

than  from  unprofitable  and  expensive  ones.  A 
recommendation  he  accordingly  gives  is,  tomake 
a point  on  all  occasions  of  giving  to  employments 
of  the  former  description  the  preferenceover  those 
of  the  latter.  If  the  propriety  of  the  preference 
is  indisputable  with  regara  to  youthful  innocence» 
how  much  moie  palpably  so  in  the  case  of  male> 
factors,  whose  occupations  are  to  be  allotted  to 
them  in  the  way  of  punishment  for  their  crimes  ? 
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tlisui  at  another?. — Why  should  there?  or, 
conaistently  with  the  rules  already  laid  down, 
can  tiiere  be?  At  every  period,  as  much 
Work  as  can  be  obtained — as  great  a part  of 
the  twenty-fours  employed  in  work,  as,  con- 
sistently  with  the  above  limitation,  can  be  ; 
therefore,  in  every  part  the  same. 

Thus  says  plain  humble  economy : what 
says  the  penitentiary  act  ? We  shall  see,  The 
first  thing  it  does  is  to  set  out  with  a wrong 
object  — labour  for  labour’s  sake.  Had  eco- 
nomy been  the  mark,  the  demands  of  lenity, 
as  well  as  of  due  severity,  might  have  been 
all  along  satisfíed  with  little  trouble,  and 
without  any  expense.  Abandoning  the  first, 
it  attains  neither  of  the  other  two  ; airaing 
sometimes  at  the  second,  sometimes  at  the 
third,  it  attains  neither : vast  expense  in  strain- 
ing  the  discipline,  and  it  is  inordinately  re- 
laxed  ; vast  expense  in  relaxing  it,  and  it  is 
intolerably  severe. 

At  the  first  step,  economy  is  kicked  out  of 
doors.  T wo  classes  of  piisoners  — two  classes 
of  employments  ; one  requiring  the  most  vio- 
lent  exertions  — the  other,  none.  Whether 
a prisoner  shall  be  put  to  the  one  or  to  the 
other  is  to  depend— rupon  what  ? The  money 
to  be  earned?  No;  biit  apon  “age,  sex, 
health,  and  ability  — age,  sex,  health,  and 
ability,  and  nothing  else.  What  Ls  the  pro- 
fessed  object  ? — profit  ? No  : Hardness,  ser- 
viliti/,  drudgery — and  there  it  ends.  “ Every” 
prisoner  is  to  be  “ kept”  — yes,  every  prLsoner 
- — so  far  as  is  consistent  with  — “ sex,  age, 
health,  and  ability,  to  labour  of  the  hardest 
and  most  servile  kind,  in  which  drudgery  is 
chiefly  required  — such  as  “ treading  in  a 
wheeí,  drawing  in  a capstern,”  and  so  forth; 
“ and  those  of  less  health  and  ability,  regard 
being  also  had  to  age  and  sex,  in  picking 
oakum,  weaving,  spinning,  knitting,  or  any 
other  less  laborious  employment,”  [§  33.] 
How  many,  then,  are  to  be  employed  in  the 
sedentary  sort  of  employments  ? — as  many  as 
can  be  employed  to  greater  advantage  than 
in  the  other  ? No;  but  those,  and  those  only, 
to  whom,  for  want  of  health  and  ability,  the 
“ hard,”  and  “ servile,”  and  “ drudging”  work 
cannot  be  given.  No  picking,  no  weaving, 
no  spinning,  no  knitting,  though  orders  carne 
without  number  for  that  sort  of  work,  and 
not  one  for  the  labour  of  the  capstern  or  the 
wheel.  It  is  to  be  a mere  Catherine  wheel, 
or  an  Ixion's  wheel  — a mere  engine  of  pu- 
nishment,  and  nothing  else.  Two  modes  of 
employment  present  themselves:  the  first  as 
hard  work  again  as  the  second  — the  second 
as  profitable  again  as  the  first ; the  individual 
equally  free  for  either.  What  can  be  done? 
Either  the  unprofitable  one  miist  be  given 
him,  and  the  profitable  one  rejected.  or  the 
principie  of  the  act  departed  from,  and  its 
injunctions  flatly  disobeyed. 

We  are  told  somewhere  towards  the  cióse 
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of  Sully’s  Memoirs,  that  for  some  time  aftcr 
the  decease  of  that  great  and  honest  minister, 
certain  high  mounts  were  to  be  seen  at  no 
great  distance  írom  bis  house.  These  mounts 
were  so  many  monumcnts  of  his  charity  ; for 
those  ofhis  economy  stood  upon  very  different 
and  mure  public  ground.  The  poor  in  his 
neighbourhood  happened  to  have  industry  to 
spare,  and  the  best  employment  he  could  Vmd 
for  it  WHs,  to  remo  ve  dirt  from  the  place 
where  it  lay,  to  another  vvhere  it  was  of  no 
use. 

By  the  mere  forcé  of  innate  genius,  and 
without  having  ever  put  himself  to  school  to 
learn  economy  of  a French  minister,  a plain 
English  jailor,  whom  Hovvard  met  with,  was 
seen  practising  this  revived  species  of  pyramid 
architecture  in  miniature.  He  had  got  a par- 
cel  of  stones  together,  shot  them  down  at  one 
end  of  his  yard,  and  set  the  prisoners  to  lug 
them  to  the  other : the  task  achie  ved,  “ No  w,” 
says  be,  “ you  may  fetch  them  back  again.” 
Being  asked  what  was  the  object  of  this  in- 
dustry, his  answer  was  — “ To  plague  the 
prisoners.”  This  history  is  a parable  — this 
governor  the  type  of  our  legislator.  Ask  biin, 
“ What  is  work  good  for?”  answer  — “ To 
plague  prisoners  ?”• 

We  have  seen  the  constant  benefit  of  altcr- 
nation.  What  says  the  act  ? Laborious  with 
laborious,  sedentary  with  sedentary,  if  you 
please.  Sedentary  with  laborious?  Yes;  it 
you  can  make  a prisoner  go  backwards  and  for- 
wards  from  constitution  to  constitiition,  from 
sex  to  sex,  and  from  age  to  age.  We  have  seen 
the  occasional  benefit  of  change : what  lati- 
tude  does  the  act  allow  on  this  head  ? The 
same.  Should  a gi'eedy  governor  attempt  in 
either  way  to  smuggle  economy  into  the  house, 
the  rigid  hand  of  a committee-man,  or  an  in- 
spector, or  a visiting  justice,  might  pulí  hiin 
by  the  sleeve  and  say  to  him,  “ Sir,  this  must 
not  be  ; it  is  contrary  to  law.  You  may  put 
those  of  the  one  class  to  tread  in  a wheel, 
draw  in  a capstern,  saw  stone,  polish  niarble. 
beat  hemp,  rasp  logwood,  chop  rags.  or  make 
cordage,  as  you  piense ; you  may  set  the  others 
to  pick  oakuin,  weave  sacks,  spin  yarn,  or 
kriit  nets:  but  knovv,  sir,  that  by  hirn  whois 
for  the  capstern  or  the  wheel.  no  nets  are  lo 
be  knit,  yarn  to  be  spun,  sacks  to  be  woven, 
or  oakum  to  be  picked.  When  the  capstern 
heaver  has  hoven  till  he  can  heavc  no  more,  he 
is  to  sit,  lie,  or  stand  still  and  lounge : when 
he  who  has  been  picking  oakum  is  in  want  of  air 
and  exercise,  he  may  go  and  take  a walk,  pro- 
vided  his  walking  hour  be  come,  and  that  no 
other  use  be  made  of  it.  And  mind,  sir,  that  a 
man  of  the  wheel- walking  cast  be  not  turned 

• Howard  on  Lnzarettos,  p.  1-17.  — I hcg  tlie 
jailor’s  pardon : what  is  above  was  trom  memory ; 
his  contrivance  was  the  selting  them  to  saw 
with  a blunt  saw,  made  blunt  on  purpose.  x he 
removers  of  mounts  wete  a committee  of  justires. 
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over  to  oakum-picking  — although  all  the 
wheels  should  be  engaged,  or  although  there 
should  be  a demand  more  than  can  be  supplied, 
for  the  oakum.  and  none  for  the  labour  oí  the 
wheel.  For  kriow,  sir,  that  we  are  in  Hindo- 
stán — Bramah  has  spoken  — the  castes  inust 
not  be  confounded.” 

“ Imagination  ! imagination  ! — as  if  there 
were  a niagistrate  in  the  kingdom  that  could 
hold  such  language.”  O yes,  many  : patience, 
and  we  shall  see.  Meantime,  does  not  the 
act  sav  all  this  ? What  does  it  say  then  ? 
What  is  the  object  of  the  clause,  or  what  the 
use  of  it  ? 

What  is  at  the  bottom  of  this  predilection 
for  hard  labour  ? Sound.  The  labour  is  made 
hard,  that  it  may  be  called  hard ; and  it  is 
called  hard,  that  it  may  be  frightful,  for  fear 
inen  should  fall  in  love  with  it.  Hard  labour 
was  the  original  object.  The  error  is  nonew 
one:  sentences  of  commitment  to  hard  labour 
are  as  frequent  in  our  penal  code  as  the  exe- 
cution  of  them  has  been  tare.  It  is  no  pe- 
culiar one : it  is  to  be  found  apon  the  continent 
as  wellas  here.  Dutch  rasp-honse  — Flemish 
maison  de  forcé  — everything  impressed  the 
mind  with' the  idea  of  hard  labour.  j&omsc  of 
hard  labour  was  accordiiigly  the  original  ñame. 
House  of  hard  labour,  it  was  suggested  by 
somebody,  is  a ñame  by  which  no  house  will 
ever  be  called,  and  the  weil-imagined  word 
penitentiarp-house  was  put  in  its  stead.  But 
though  the  ñame  was  laid  aside,  the  impres- 
sion  which  had  suggested  that  ñame  remained 
in  forcé. 

The  policy  of  thus  giving  a bad  ñame  to 
industry,  the  parent  of  wealth  and  population, 
and  setting  it  up  as  a scarecrow  to  frighten 
crimináis  with,  is  what  I must  confess  I can- 
not  enter  into  the  spirit  of,  1 can  see  no  use 
in  making  it  either  odious  or  infamous.  I see 
little  danger  of  a man’s  liking  work  of  any 
kind  too  well ; ñor  if  by  mischance  it  should 
fail  of  providing  him  in  suífering  enough,  do 
I see  the  smallest  difficulty  of  adding  to  the 
hardness  of  his  lot,  and  that  without  any  ad- 
dition  to  the  hardness  of  his  labour.  Do  we 
want  a bugbear  ? Poor  indeed  must  be  our  in- 
vention,  if  we  can  find  nothing  that  will  serve 
but  industry  ? Is  coarse  diet  nothing  ? is  con- 

íinement — is  loss  of  liberty  in  every  shape 

nothing  ? To  me  it  would  seem  but  so  much 
the  better,  if  a man  could  be  taught  to  love 
labour,  instead  of  being  taught  to  loath  it. 
Occupation,  instead  of  the  prisoners’  scourge, 
should  be  called,  and  should  be  made  as  much 
as  possible,  a cordial  to  him.  It  is  in  itself 
sweet,  in  comparison  of  forced  idleness ; and 
the  produce  of  it  will  give  it  a double  savour. 
The  mere  exertion,  the  mere  naked  energy, 
is  amusement,  where  looser  ones  are  not  to 
be  found.  Take  it  in  either  point  of  view 
industry  isa  blessing : why  paintit  as  a curse?* 

• The  Chevaüer  Paulet’s  views  on  this  head 


Hard  labour  ? labour  harder  than  ordinary, 
in  a prison  ? Not  only  it  has  no  business  there, 
but  a prison  is  the  only  place  in  which  it  is 
not  to  be  had.  Is  it  exertion  that  you  want? 
violent  exertion  ? Reward,  not  punishment, 
is  the  office  you  must  apply  to.  Compulsión 
and  slavery  must,  in  a race  like  this,  be  ever 
an  unequal  match  for  encouragement  and  li- 
berty ; and  the  rougher  the  ground,  the  more 
unequal.  By  what  contrivance  could  any  man 
be  made  to  do  in  a jail,  the  work  that  any 
common  coal-heaver  will  do  when  at  large? 
By  what  compulsión  could  a porter  be  made 
to  carry  the  burthen  which  he  would  carry 
with  pieasure  for  half  a crown?  He  would 
pretend  to  sink  under  it : and  how  could  you 
detect  him  ? Perhaps  he  would  sink  under  it 
— so  much  does  the  bo<ly  depend  upon  the 
mind.  By  what  threats  could  you  make  a 
man  walk  four  hundred  miles,  as  Powell  did, 
in  six  days?  Give  up,  then,  the  passion  for 
penitentiary  hard  labour,  and.  among  employ- 
ments  not  unhealthy,  put  up  with  whatever 
is  most  productive. 

It  is  to  this  grim  phantom  of  hard  labour 
that  economy,  howe ver,  is  sacrificed  inathou- 
sand  sbapes.  Trades  fixed,  though  they  should 
be  losing  ones  : working-hours — half,  as  we 
shall  see,  struck  off  at  one  stroke  ; then  a 
considerable  share  of  the  remaining  pittance ; 
then  again  a double  share : laborious  employ- 
ments  prescribed,  to  the  exclusión  of  seden- 
tary  ones  ; employments  which  demand  much 
food.  to  the  exclusión  of  those  which  require 
but  little  : and  after  all  these  sacriñces.  and 
all  this  regulation.  more  regulation  added, 
by  which  it  is  made  impossible,  as  we  shall 
see,  to  have  hard  labour  as  hard  here  as  else- 
where. 

As  to  the  general  complexión  of  the  em- 
ployment,  the  act,  as  we  have  seen,  is  pe- 
remptory : as  to  the  particular  species.  it 
contents  itself  with  recommendation.  But 
even  recommendation  had  much  better  have 
been  let  alone.  Batí  or  good,  a recommen~ 
dation  in  such  a matter  has  no  business  in  a 
law : bad,  it  is  pernicious ; good,  it  is  un- 
necessary.  Is  an  act  of  parliament  a place  to 
say  to  a man,  “ Sir,  here  is  a trade  which 
will  answer  your  purpose  ?" 

Good  when  gi  ven,  it  will  be  bad  soon  after. 
Two  things,  and  two  things  only  — a secret 
and  a monopoly — can  give  to  any  sort  of  trade 
a permanent  superiority  of  advantage.  Bad  ? 
it  is  positively  pernicious  — it  is  not  simply 

suit  better,  I must  confess,  with  mine.  In  his 
establishment,  a capital  article  in  the  penal  list 
is  the  punishment  of  'forced  idleness ; and  with- 
out dividing  his  boys  for  the  purpose  into  two 
classes  and  three  classes,  or  plaguing  his  m.tna- 
gers  with  govemmg  committees,  he  contrives 
to  render  it  sufficiently  uncomfortable.  See  an 
interesting  account  of  the  establishment  of  that 

fenerous  and  intelligent  philánthropist  in  the 
lepository,  Vol.  I, 
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useless.  Recommendation  falUng  from  such 
a height  acquires  forcé,  and  tas  the  effect  of 
a command.  We  shall  see  it  has.  Unfortu- 
nately,  the  recommendations  given  here  are 
not  only  bad  in  the  details,  but  bad  in  princi- 
pie : bad  in  principie,  by  assuming  that  human 
forcé,  when  separated  from  human  reason,  is 
capable  of  being  made  use  of  to  advantage ; 
bad  in  detail,  by  exhibiting  among  the  modes 
of  giving  application  to  human  forcé,  some 
that  are  peculiarly  disadvantageous. 

In  the  first  place,  bad  in  principie.  There 
are  two  modes  of  applying  human  labour : 
one  is  where  the  task  of  generating  the  forcé 
and  that  of  giving  direction  to  it,  are  the 
Work  of  the  same  man ; as  in  common  saw- 
ing  performed  by  hand,  or  turning  in  a foot 
lathe  : the  other  is,  where  the  task  of  pro- 
duction  is  performed  by  one  man,  and  that  of 
direction  by  another  ; as  in  a turning  lathe 
turned  by  a detached  wheel.  In  the  latter 
way,  human  labour,  when  employed  for  the 
mere  purpose  of  labour,  can  never  be  em- 
ployed to  advantage  upon  a large  scale.  Why ? 
because,  not  to  mention  wind,  water,  and 
steam,  there  are  always  animáis  to  be  found, 
any  one  of  which  may  be  made  to  generate 
more  forcé  than  many  men,  vvithout  costing 
so  much  to  keep  as  oiíe.  If,  then,  all  the 
brute  forcé  you  want  is  no  more  than  what 
a single  man  is  enough  to  generate,  human 
labour  may  so  far  be  employed  in  that  way 
to  advantage ; for  yoii  cannot  have  a beast 
to  work  without  employing  a human  creature, 
a boy  at  least,  to  keep  it  to  its  work.*  But 
if  the  quantity  of  forcé  you  want  is  anything 

• The  instance  of  a tiirnspU  dog  is  an  excep- 
tioni  but  the  forcé  that  can  be  generated  in  that 
way  is  but  small,  and  that  for  no  long  continu- 
ance. 

Could  an  elephant  be  made  to  tread  in  a wheel 
in  the  same  manner?  If  he  could,  here  would 
be  a source  of  mechanical  power  not  to  be  des- 
pised  in  Hindostán ; whether  it  could  ever  be 
worth  while  in  an  economical  view  to  keep  an 
animal  of  this  sort  merely  for  that  purpose,  is 
another  consideration.  But  wherever  elephants 
are  kept  already,  either  for  military  purposes  or 
for  show,  their  labour,  could  it  be  employed  in 
this  way  at  all,  might  be  employed  to  very  con- 
siderable advantage.  If,  at  twice  or  thrice,  an 
elephant  could  be  made  to  walk  in  this  way  to 
the  amount  of  six  hours  in  a day,  three  elephants 
relieving  one  another  would  keep  up  a fund  of 
motion  that  would  last  18  hours  out  of  the  24, 
which  ismore  than  the  usual  number  of  working 
hours  in  a day;  four  elephants  would  keep  up 
a perpetual  motion.  Speaking  from  the  mo- 
ment  (for  reflection  and  research  on  such  an 
occasion  wiU  hardly  be  expected)  there  are  few 
wind-mills  or  water-mills,  I should  sunpose,  that 
oceupy  80  great  a forcé.  In  a wheel  of  a size 
sufhcient  to  admil  an  animal  of  this  bulk.  the 
acclivity  would  be  very  gradual ; and  the_  height 
would  be  such  as  would  admit  of  a rider,  if 
necessary,  without  difficulty.  The  forra  as  well 
as  manners  of  the  animal  seem  to  render  it  at 
least  as  fit  for  this  sort  of  ser\’ice  as  a tumspit 
VOL.  IV. 


above  what  one  man  can  generate  and  keep 
up  for  a sufficient  length  of  time,  to  employ 
human  forcé  in  that  brute  wav,  can  never 
answer  : an  oíd  blind  horse,  añ  ox,  perhaps 
even  an  ass,  will  turn  a wheel,  a little  bov 
will  serve  for  driving,  and  the  keep  of  beast 
and  boy  together  will  perhaps  not  exceedthe 
keep  of  one  man,  certainly  not  equal  that  of 
two.  f 

The  elementary  primum-mobiles,  wind,  wa- 
ter, steam,  wherever  they  can  be  applied,  are 
applied,  as  being  cheaper,  in  preference  even 
to  the  animal : still  cheaper  of  course  they 
must  be  than  that  which  consists  of  human 
labour.  J 

“ But  do  not  you  yourself  make  this  use  of 
human  labour  ? do  not  you  employ  in  this 
way,  not  one,  not  two  of  your  prisoners,  but 
the  whole  number?”  Yes;  that  Ido:  but 
why  ? because  I get  it  for  nothing  ; which  is 
still  less  than  what  the  boy  and  the  ass  would 
cost  me.  I can  undersell  the  broom-maker, 

dog ; much  more  so  than  any  of  the  common 
beasts  of  draught;  though  even  these,  could 
they  be  made  to  work  at  aU  in  this  way,  might 
perhaps  in  this  way  be  worked  to  more  advan- 
tage, than  by  drawing. 

Where  they  are  kept  for  military  purposes, 
the  profit  that  might  thus  be  made  of  their  la- 
bour in  time  of  peace  might  thus  pay  for  the 
heavy  expense  of  their  maintenance  in  time  of 
actual  Service.  Even  where  they  are  kept  merely 
for  State,  reasons  for  employing  them  in  this 
manner  would  not  be  wauting.  It  would  be  a 
means  of  preserving  their  health,  which  other- 
wise  may  be  soon  destroyed,  and  the  life  of  the 
animal  cut  short  for  want  of  exercise.  Several 
animáis  of  this  sort  have  been  importen  into  this 
country  in  the  course  of  the  present  reign.  Two 
at  a time  I remember  seeing  at  the  Queen’s 
house.  The  uncomfortable  State  in  which  they 
were  kept,  debarred  from  all  exercise,  and  con- 
fined  to  a smaU  stable,  where  they  had  scarcely 
room  to  turn,  or  even  stand  at  their  case,  soon 
proved  fatal  to  these  noble  quadrupeds,  whose 
íives  nature  had  designed  to  eraulate  in  duration 
those  of  the  first  patriarchs  among  men. 

Ñor  yet  can  it  answer  to  employ  a man  for 
generating  forcé,  but  upon  the  supposition  that 
the  whole  quantity  of  the  commodity  capable  of 
finding  a market  is  no  more  than  what  tne  brute 
forcé  generated  by  two  men  is  able  to  produce. 
Suppose  it  equal  to  the  forcé  of  three  men,  one 
man  to  give  direction  to  the  forcé,  with  a beast, 
and  a boy  to  drive  it,  could  afford  the  commodity 
so  much  cheaper  as  to  break  the  other  two,  witn 
their  respective  dirccting  partners. 

J In  the  economy  of  mechanical  operations, 
one  of  the  most  fertile  sources  ofimprovement  is 
the  separating  the  art  of  giving  t^ection  to  forcé, 
from  the  labour  of  generating  it  Great  is  the 
advantage  that  may  be  made  in  this  way,  even 
where  this  latter  operation  is  left  to  man  : much 
greater  of  course  where  it  is  tumed  over  tomore 
proper  agents.  A single  man,  or  in  many  in- 
stances  a single  child,  and  that  a very  young 
one,  may  find  direction  for  a very  nowerful  ma- 
chine, or  a very  numerous  assemblage  of  less 
powerful  ones:  instance — the  spinning-machines, 
and  the  various  other  engines  employed  in  the 
manufactories  of  the  diíFerent  soiis  of  doths. 


PANOPTICON;  POSTSCRIPT,  PART  II.  [Sect.  V. 


wlio  stole  the  sticks : I steal  my  brooms 
rciidy  iTiiule.  The  labour  I employ  in  this 
«•ay,  I steal  the  whole  of  it  from  idleness. 
The  same  labour  does  the  business  of  health 
and  eeonomy  at  the  same  time.  My  prisoners, 
if  they  did  not  walk  in  a wheel,  must,  like 
other  prisoners,  walk  oiit  of  a wheel : and, 
in  the  latter  case,  the  same  degree  of  exer- 
cise  would  require  more  time  spent  in  walk- 
ing,  Iban  in  the  former. 

inexpedieney  in  detail  is  another  property 
of  these  imperioiis  recommendations.  For  in- 
stances  of  laborious  employments,  eight  sorts 
of  operations  are  promiscuously  brought  to- 
gether ; “ Treading  in  a wheel,  or  drawing  in 
a capstern  for  turriing  a mili  or  other  engine, 
sawing  stone,  polishing  marble,  beating  heinp, 
rasping  logwood,  chopping  rags,  and  making 
cordage.” 

What  are  tve  to  understand  from  this  be- 
terogeneous  specifieation  ? In  the  two  first 
instances,  the  only  thing  mentioned  is  the 
mode  of  generating  the  forcé  : in  the  other 
six,  the  direction  to  be  given  to  it,  the  ap- 
plication  to  be  made  of  it.  Is  it  that  the 
forcé  generated,  as  in  the  two  first  instances, 
is  meant  to  be  applied  to  produce  the  ef- 
feets  respectively  specified  in  the  other  six  ? 
Hardly.  Sawing  stone  and  polishing  marble, 
I am  assured,  aro  operations  that  have  never 
yet  been  performed  any  otherwise  than  bg 
hand.  Beating  hemp  and  rasping  logwood 
are  performed  thriftily  by  wind  and  water ; 
unthriftily  here  and  there  perhaps  by  hand  : 
hemp-beating,  especially,  so  unthriftily  as  to 
be  banished  from  all  free  manufactories,  and 
confined  to  prisons,  where  its  solé  use  is,  like 
that  of  the  blunt  saw,  to  plague  those  who 
work  with  it.  Chopping  rags  is  performed, 
at  all  paper-mills  I ever  s,aw  or  heard  of,  by 
the  forcé  of  that  element,  an  abundant  sup- 
ply  of  which  is  essential  to  the  manufacture. 
Was  a business  like  this  ever  performed  by 
a mili  or  other  engine  moved  by  a walking- 
wheel  or  capstern  ? I must  have  good  proof 
of  it  before  I believe  it.  My  conclusión  is, 
that  in  the  recommendation  of  the  wheel  and 
the  capstern  “ for  turning  a mili  or  other  en- 
gine,” the  views  of  the  legislator  had  not  got 
the  length  of  pitching  upon  any  particular 
sort  of  Work  to  be  performed  by  the  mili  or 
other  engine — that  the  operations  mentioned 
immediately  afterwards  were  not  meant  as 
instances  of  work  to  be  performed  by  such 
ineans ; but  that  the  intention  was,  that  they 
should  all  of  them  be  performed  by  hand.  If 
80,  two  different  misrecommendations  are 
enveloped  in  this  one  clause.  One  is,  the 
employing  of  human  labour  for  the  generation 
of.  brute  forcé,  in  preference  to  the  elemen- 
tory  and  other  irrational  agents : the  other 
is,  the  performing  hy  hand  a variety  of  ope- 
rations, not  only  to  the  neglect  of  the  most 
•dvantageous  methods  of  employing  machi- 


nery,  but  to  the  neglect  of  those  very  methods 
which  itself  has  been  pointing  out. 

As  to  tbe  making  of  cordage,  the  ineligi- 
bility  of  such  an  employment  for  such  a place 
has  been  pretty  fully  shown  above.  * Im- 
mense  space — that  space  inclosed  at  an  im- 
mense  expense,  which,  be  it  ever  so  immense, 
will  hardly  be  sufficient — and  all  this  to  carry 
on  a manufactory  of  implements  of  escape. 

The  strangest  recommendation  is  that 
which  is  intimated  by  the  placing  the  labour 
of  the  wheel  and  that  of  the  capstern  on  the 
same  Une,  as  if  indifferently  applicable  to  the 
same  purposes.  The  first  is  of  all  the  known 
modes  of  generating  puré  forcé  by  human  ex- 
ertion  the  most  advantageous : the  other,  un- 
less  in  very  particular  circumstances,  perhaps 
the  least  so.  In  tbe  place  in  question,  these 
circumstances  are  never  to  be  found.  Com- 
pared with  a perpendicular  wheel,  the  sort  of 
horizontal  wheel  called  a capstern  would,  in 
such  a place,  be  a miserable  contri  vanee.  The 
most  p-ainful  and  intolerable  muscular  con- 
traction  will  not  produce,  in  the  latter  way,  a 
quantity  of  forcé  approaching  to  that  which  is 
produced  by  the  successive  appUcation  of  the 
weight  of  the  body  in  the  mere  act  of  walking 
in  the  other.  The  capstern-heaver  would  he 
dead  before  the  wheel- walker  felt  the  sensa- 
tion  of  fatigue.f  The  advantage  of  that  hori- 
zontal wheel  is,  that  you  can  put  more  men  by 
far  to  it  than  you  can  put  to  the  perpendicular 
one  : you  can  lengthen  the  levers  ; you  can 
multiply  them  to  a great  degree;  you  could 
even  put  story  of  them  over  story.  Henee 
it  is  of  use  where,  having  plenty  of  men,  who 
if  not  employed  in  this  way  could  not  be  em- 
ployed  at  all,  you  want  now  and  then  a heavy 
lot  of  work  done  in  a short  time.  Such  is 
the  case  in  seamanship.  Accordingly,  in  sea- 
manship  the  capstern  is  made  use  of  with 
great  advantage — in  heaving  anchors  out,  in 
raising  them,  and  so  forth ; and  I question 
whether  there  be  another  instance.J  Since 


• Part  I.  Section  20. 

+ According  to  DesaguUers,  the  forcé  which 
a man  can  exert  in  towing  is  upon  an  average 
equal  to  no  more  than  271bs. ; that  is,  a forcé  that 
would  serve  to  raise  a weight  to  that  amount; 
for  instance  so  much  water  out  of  a well.  But 
“ drawing  in  a capstern”  is  towing.  According 
to  the  same  philosopher,  140lbs.  may  be  rec- 
koned  the  average  weight  of  a man:  with  this 
whole  forcé  a man  acts,  when  walking  in  a wheel. 
The  principie  of  the  walking-wheel  is  therefore 
more  than  5 times  as  advantageous  as  that  of  the 
capstern. 

;}:  Am  I right?  I think  I have  traced  the  error 
to  US  source.  On  board  the  ballast  lighters,  the 
capstern  was  employed  to  raise  gravel;  for  the 
captain  was  a seaman.  Now  as  anchors  are  raised 
in  that  manner,  why  not  gravel  ? On  board  the 
ballast-lighters,  gravel  is  raised  upon  the  capstern 
pinciple;  and  that  sureiy  is  hard  labour.  But 
nard  labour  is  the  very  thing  we  want,  and  thei» 
it  is  for  US. 
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the  World  began,  I do  believe  it  bas  never  been 
employed  to  keep  up  a constant  forcé. 

Even  laying  profit  out  of  the  question,  as 
the  authors  of  the  penitentiary  act  do,  and 
setting  up  labour  as  its  own  end  without  look- 
ing  for  any  thing  beyond  it,  we  shall  find  the 
lesson  equally  pregnant  with  delusion.  Even 
in  this  point  of  view,  nothing  can  be  more 
opposite  than  the  labour  of  the  capstern  and 
that  of  the  wheel.  Wheel-work  is  open  to 
abuse  on  neither  side : capstern- work,  on  both 
sides.*  Laziness  on  the  part  of  the  work- 
man,  negligence  or  partiality  on  the  part  of 
the  inspector,  may  reduce  the  exertion  to 
nothing:  tyranny  may  screw  it  up  to  a pitch 
fatal  to  Ufe. 

Ñor  is  wheel-work  less  happily  adapted  to 
the  purposes  of  economy  in  other  points  of 
view.  Knowing  by  trial  the  quantity  of  forcé 
necessary  for  giving  motion  to  your  wheel, 
you  can  provide  for  the  keeping  up  of  that 
forcé  with  the  utmost  certainty  : you  can 
know  before-hand  what  each  man  can  and 
wiU  do,  as  well  as  afterwards  whether  he  has 
or  has  not  done  it.  In  this  way,  as  no  man 
can  cheat  you,  ñor  is  the  quantity  of  work 
dependent  at  all  upon  good-will,  slave’s  work 
is  worth  as  much  as  freeman’s  work,  neither 
being  capable  of  doing  more  ñor  better  than 
the  other  in  the  same  time.f 


• MTieel-work  is  mere  foot  exercise : capstern 
work  is  arm  exercise.  In  the  former,  the  effect  is 
the  immediate  result  of  muscular  exertion,  and 
proportioned  to  that  exertion,  be  it  ever  so  great 
or  ever  so  Uttle : in  the  latter,  it  is  the  resiut  of 
mere  weight — the  weight  of  the  body  successively 
applied  to  the  diflerent  parts  of  the  eircumference 
of  a wheel ; and  so  long  as  the  same  pace  is  kept 
up,  that  weight,  as  well  as  the  exertion  by  which 
it  is  applied,  is  invariably  the  same. 

In  the  wheel-work,  if  there  were  twenty  men 
in  a wheel,  you  would  know  exactly  what  each 
man’s  exertion  was,  and  what  the  share  it  had  in 
the  production  of  the  common  effect:  in  the 
capstem-work,  though  there  were  but  two  men, 
you  could  not  ascertain  either  man’s  share. 

Could  not  a man  cheat,  it  may  be  said.  by 
setting  his  foot  down  on  the  same  spot  irom 
which  he  took  it  up,  or  even  backward  instead 
of  forwafd?  I should  doubt  it:  and  if  it  were 
feasible,  an  effectual  remedy  might  be  found. 
Even  in  a single  wheel  (I  mean  a wheel  with  a 
single  man  in  it)  the  ímpetus  already  acquired 
by  a few  turns  would  make  it  much  easier  to  a 
man  to  go  on,  than  to  step  backward,  or  in  the  ^me 
place : much  more  in  a double  wheel,  especiaUy 
if  the  deceit  were  practised  by  one  alone  with. 
out  the  concurrence  of  the  other.  In  the  only 
walking  wheel  I ever  saw  (which  was  made  for 
a carriage  to  go  without  horses)  there  were  steps 
in  the  inside  for  the  convenience  of  treading. 
These  would  serve  likewise  to  render  deceit  more 
difficulL  as  well  as  to  raaintain  regularity  in  the 
pace.  But  deceit  might  at  any  rate  be  prevented, 
especiaUy  with  the  help  of  these  treadin^boards, 
by  prescribing  the  number  of  steps  to  be  taken 
witnin  a certain  time:  a smaU  inaex-wheel  con- 
nected  with  the  main  wheel,  as  in  the  instrument 


The  regulation  about  hours  strikes  me,  I 
must  confess,  as  a most  extraordinary  one. 
Working-hours,  never  more  than  ten  out  of 
the  four-and-twenty ; and,  for  a quarter  of 
the  year,  not  more  than  eight : eight  for  three 
months,  nine  for  two  months  more,  and  ten 
for  the  other  seven.  For  greater  certaintv, 
a curfew  clause  : all  lights  and  fires  out  hé- 
fore  nine.  Of  the  quantity  of  labour  that 
might  be  had,  more  than  Uve  parts  out  of  15 
in  point  of  time,  as  we  shall  seo,  % thrown 
away,  for  the  sake  of  getting  the  other  nine 
or  ten  of  a hard  sort : and  all  the  vvhile,  by 
this  very  limitation  in  point  of  time,  matters 
so  arranged,  that  it  shall  be  not  only  difficult 
on  other  accounts  to  have  the  labour  as  hard 
here  as  elsevvhere,  but  upon  this  account  im- 

possible This  an  act  for  the  promotion  of 

hard  labour ! Say  rather  for  the  prevention 
of  it. 

What  a lesson  to  the  country ! That  little 
more  than  half  the  labour  the  honest  poor, 
the  industrious  tradesman,  are  forced  to  go 
through  in  order  to  Uve,  is  a lot  too  hard  for 
felons  ! What  is  the  tendeney,  not  to  say  the 
fruit,  of  all  this  hard  labour  so  unhappily  be- 
stowed  in  the  field  of  legislation  ? to  render 
hard  labour  impossible  in  the  place  it  is  speci- 
ally  destined  for,  and  odious  everywhere  else. 

In  one  circumstance  of  it,  the  regulation  is 
a perfect  riddle  to  me  : — most  work  when 
the  weather  is  hottest.  That  the  number  of 
working-hours  should  be  made  variable  ac- 
cording  to  the  heat  of  the  weather,  how  little 
necessary  soever  as  we  have  seen,  was,  how- 
ever,  natural  enough ; but  the  principie  by 
which  the  variation  is  determined  seems  a 
pcrfect  Paradox.  When  was  the  number  to 
be  the  greatest? — when  the  season  was  hot- 

called  a way-wiser  for  measuring  grouiid,  would 
serve  to  show  with  the  utmost  exaetness  how  far 
the  injunction  had  been  observed. 

In  some  instances,  the  quantity  of  the  cffccí 
produced  might  be  made  to  show  the  number 
of  turns  that  had  been  given  to  the  wheel : for 
example.  in  raising  water,  the  quantity  of  water 
that  nací  been  raised.  But  this  depends  upon 
the  nature  of  the  work,  and  the  instances  in 
which  it  would  hold  good  are  comparatively  but 
few.,  The  Índex- wheel  (which  of  course  must 
be  situated  in  such  a manner  as  to  be  out  of  tlie 
reach  of  having  its  indications  falsified  by  the 
labourers  in  the  wheel)  is  therefore  the  prefer- 
able  resource. 

To  keep  the  forcé  thus  gained  to  an  equality, 
in  any  operation  in  regaru  to  which  the  difter- 
ence  in  point  of  weight  between  man  and  rnan 
were  liable  to  produce  occasional  deficiencies, 
those  whose  natural  weight  was  under  the  mark 
might  carry  artificial  weight  in  proportion  : and 
if  with  this  addition  the  exercise  were  too  much 
for  any  one,  a proportionable  abatement  might 
be  made  to  him  in  the  article  of  íviie.  M eight 
might  thus  be  carried,  not,  as  in  the  equestrian 
phrase  jbr  iitcJies,  but  for  lightness  and  for 
strength.  . 

See  Section  DislrilutiOH  of  7 tme. 
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test in  the  height  of  summer:  when  the 

least?  when  the  season  was  coldest — in  the 
depth  of  winter : in  the  températe  months, 
it  was  to  take  a middle  course;  Wbat  can 
have  been  the  object  here  ? In  a clause  in 
which  the  quantity  of  labour  was  directly  and 
professedly  limited  and  rediiced,  one  should 
have  thought,  it  had  been  lenity  and  indul- 
gence.  But  where  is  the  indulgence  of  work- 
ing  a man  hardest  when  he  is  hottest,  and 
giving  him  least  work  when  work  would  be  a 
blessing  to  him,  to  keep  him  from  the  coid  ? 

Even  the  propriety  of  marking  the  tempe- 
rature  in  this  imperfect  and  indirect  way  by 
the  season,  instead  of  the  perfect  and  direct 
way,  would  ¡tselfbequestionable.  For  observe 
the  consequence : work  is  to  be  lessened  (or, 
as  this  clause  will  have  it,  increased)  upon  the 
supposition  of  its  being  sultry,  when  perhaps 
it  is  below  températe  : work  is  to  be  increa.sed 
(or,  as  this  clause  will  have  it,  diminished) 
upon  the  supposition  of  its  being  hard  wea- 
ther,  when  perhaps  it  is  above  températe. 
Whether  the  thermometer  is  between  20  and 
40,  or  between  50  and  60,  or  oetween  60  and 
80,  is  a fact  just  as  easy  to  ascertain  as  whe- 
ther it  be  January,  April,  or  August.  If  the 
idea  of  regulating  work  by  temperature  is  not 
ridiculous,  it  is  not  accuracy  that  will  render 
it  so.  If  heat  and  coid  are  to  be  measured, 
it  is  surely  as  well  to  do  it  by  a right  stand- 
ard as  by  a wrong  one. 

But  we  have  already  seen  that  it  Is  quality 
only,  and  not  quantity  of  work,  that  ought 
to  be  influenced  by  temperature ; and  that 
neither  the  one  ñor  the  other  ought  to  be 
regulated  by  law. 

Eight  then,  and  no  more,  is  the  greatest 
number  of  hours  during  which,  in  the  coid 
season,  any  sort  of  work,  sedentary  or  labo- 
rious,  is  in  this  establishment  for  hard  labour 
to  be  carried  on  ; so  at  least  says  section  34. 
True  it  is,  that  by  section  45,  a possibility  is 
created  of  a prisoner’s  working  at  additional 
hours  over  and  above  those  which  have  been 
inentioned.  A possibility?  Yes;  and  that 
is  quite  enough  to  say  of  it.  A special  per- 
mission  must  be  given  by  the  committee  : it 
is  to  be  given  only  “ to  the  most  diligent  and 
meritorious  only  “ in  the  way  of  reward 
or  encouragement”  — they  may  choose  whe- 
ther they  will  give  it  in  this  shape,  or  in  that 
of  an  allowance  of  a part  of  the  earnings  of 
the  stated  hours : it  is  to  be  only  “ during 
the  inter  vals  of  the  stated  labour not  there- 
fore  in  any  interval  between  a time  of  labour 
and  any  other  time,  such  as  that  of  rest  or 
meáis  : all  “ working  tools,  implements,  and 

materials” that  “ will  admit  of  daily  re- 

moval,”  are,  by  section  34,  to  be  “ removed” 
when  the  “ hours  of  work  are  passed,  to 
places  proper  for  their  safe  custody,  there  to 
be  kept  till  the  hour  of  labour  shall  return 
and  by  section  40,  » the  doors  of  all  the  lodg- 


ing-rooms  are  to  be  locked  (with  the  prison- 
ers,  I suppose,  in  them,)  and  all  lights  there- 
in  extinguished,  after  the  hour  of  nine.” 

A possibility  (did  I say  ?)  of  extra  work  ? 
Yes ; and  what  is  there  more  ? The  governor,  * 
on  whom  it  so  unavoidably  depends,  has  mo- 
tives given  him  for  thwarting  it,  and  none  for 
forwarding  it : none  for  forwarding  it,  since 
the  earnings  at  these  extra-hours  are  to  go 
entire  to  the  prisoner-workmen — no  part  of 
them  to  him.  But  of  the  labour  of  the  stated 
hours,  a great  part,  if  not  the  whole,  is  to  go 
to  him.  [§  20.]  Of  the  hard  work,  which  is 
the  only  sort  the  act  allows  of  where  hard 
work  can  be  got,  so  much  as  can  be  got  within 
the  compass  of  the  stated  hours,  be  will  there- 
fore  be  sure  to  get  from  them ; but  of  the 
only  two  species  of  labour  which  the  act  ex- 
hibits  at  the  head  of  the  list  of  specimens  and 
patterns  (treading  in  a wheel,  and  heaving  at 
a capstern,)  there  is  not  one  which  it  would 
be  possible  for  a taskmaster  to  compel  the 
continuance  of,  so  much  as  during  eight  houre 
of  the  twenty-four,  the  smallest  of  the  num- 
bers  of  stated  hours  prescribed.  Judge,  then, 
whether  he  will  give  up  any  of  that  time  which 
is  his,  in  order  to  make  them  a present  of  it.* 

Another  anticlimax  not  less  extraordinary 
is  yet  behind  : labour  made  less  and  less,  ac- 
cording  to  length  of  standing.  When  a man 
has  served  a third  of  his  time,  so  much  is  to 
be  struck  oíf  from  his  work ; when  two 
thirds,  so  much  more.  Less  and  less  of  it 
there  is  thus  to  be,  the  more  valuable  it  is 
become  to  everybody,  the  easier  it  sits  upon 
himself,  and  the  nearer  he  is  arrived  to  the 
period  when  he  will  have  that  and  nothing 
else  to  depend  upon  for  his  subsistence.  J 

• What,  then,  does  this  clause  amount  to  ? any- 
t’iing  or  nothing  ? Shall  we  ask  the  Gloucester 
magistrales?  Their  decisión  is  in  the  negative. 
Punctual  copyists  of  the  other  provisions  of  the 
act,  they  have  passed  this  by  without  notice. 

■f  “ From  his  confínement  and  labour,”  says 
the  act  ( § 38. ) 

í “ The  offenders shall  be  divided  into 

three  classes;  which  shall  be  called  the./?rsí,  se- 
cond,  a.nd  third  class:  for  which  purpose  the  time 
for  which  such  offenders  shall  severaÜy  be  com- 
mitted  shall  be  divided  into  three  equal  parts  ; 
and  during  the  first  part  of  the  time  of  the  im- 
prisonment  of  every  such  oíFender,  he  or  she 
shall  be  ranked  in  the  first  dass,  and  during  the 
second  part  of  such  time,  he  or  she  shaU  be 
ranked  in  the  second  class,  and  during  the  third 
and  last  part  of  such  time,  he  or  she  shaÜ  be 
ranked  in  the  third  class:  and  the  confínement 
and  labour  of  such  offenders  as  shall  from  time 
to  time  be  ranked  in  the  first  class,  shall  be  most 
strict  andsevere,  and  the  confínement  and  labour 
of  the  offenders  ranked  in  the  second  class,  shall 
be  more  moderat^  and  the  confínement  and  la- 
bour of  those  ranked  in  the  third  class,  shall  be 
stillmore  relaxed¡  which  several  degrees  of  con- 
finement  and  labour,  so  to  be  afiSxed  to  each  class, 
shall  from  time  to  time  be  settled  by  ^ecommit- 
tee,  by  orders  of  regulation  to  be  appioved  of  iB‘ 


Skct.  V.] 

What  is  at  the  bottom  of  all  this  contri- 
vanee  ? — possibly  the  principie  of  the  blunt 
saw  : when  prisoners  require  most  plaguing, 
most  labour  is  to  be  got  out  of  them ; when 
less  plaguing  will  suffice,  the  superfluous  la- 
bour is  tobe  tossed  by,  as  being  of  no  further 
use.  While  their  work  is  troublesome  to 
them,  and  they  are  awkward  at  it,  and  it  is 
worth  but  little,  they  are  to  be  made  do  as 
much  of  it  as  they  can : the  more  it  comes  to 
be  worth,  as  it  answers  in  a less  degree  the 
parpóse  of  plaguing  them,  the  less  of  it  there 
is  to  be. 

At  Westminster  sebool,  the  climax  of  in- 
struction  takes,  if  it  is  not  much  altered 
within  these  thirty  years,  a somewhat  diffe- 
rent  course.  Wljatever  be  the  task,  the 
longer  a boy  has  been  about  it,  the  greater  is 
the  quantity  of  it  expected  from  him  in  a 
given  time.  Memory,  invention,  whatever 
be  the  faculty  concerned,  the  supposition  is, 
that  it  would  rather  be  improved  than  im- 
paired,  fortified  than  debilitated,  by  use.  If 
ten  lines  are  to  be  got  by  heart  for  an  exer- 
cise  in  the  second  form,  twenty  lines  are  to 
be  mastered  the  same  way  in  the  third.  If  a 
Greek  distich  is  to  be  construed  and  parsed 
in  the  fourth  form,  a tetrastich  is  to  be  dis- 
ciissed  within  the  same  time  and  in  the  same 
manner  in  the  fifth.  The  supposition  there 
evidently  is,  that  learning  is  a good  thing  — 
that  the  more  a boy  can  be  made  to  imbibe 
of  it  the  better — and  that,  in  short,  he  could 
hardly  have  too  much.  That  any  proposition 
to  this  effect  was  hung  up  in  any  part  of  the 
school-room,  is  more  than  I ever  heard.  But  if 
it  had  been,  it  could  not  bave  been  more  tho- 
roiighly  recognised,  ñor  the  truth  of  it  more 
steadily  assumed  in  practice.  In  these  new 
invented  schools  of  penitence  and  industry, 
a proposition  not  less  steadily  assumed  and 
implicitly  conformed  to  is,  that  industry,  that 
prodiictive  labour,  is  a bad  thing — that  it  is 
fit  only  for  punishment — that  an  honest  man 
cannot  have  too  little  of  it : that  it  is  fit  only  for 
felons,  and  for  them  only  while  the  marks  of 
guilt  are  fresh  upon  tbeir  heads  — that  the  less 
of  it  a man  goes  through,  the  better  it  is  for 
him.  Accordingly,  the  object  of  this  clause  is 
to  wean  him  from  it  by  degrees  ; regarding  it 
as  fit  not  for  ordinary  diet,  but  only  for  physic, 
the  dose  of  it  is  lessened,  in  proportion  as  the 
effect  with  a view  to  which  it  was  first  ad- 
ministered,  is  supposed  to  be  produced. 

For  my  part,  I see  nothing  in  the  principie 
pursuejd  in  the  school  of  literature  that  sbould 
render  it  unfit  for  adoption  in  the  school  of 
productive  industry  : I can  find  nothing  in  the 
design  of  either  institution  that  should  pre- 
vent  its  reception  in  the  other.  But  were 
there  in  this  case  a repugnaney  that  I do  not 

manner  aforesaid^  but  so  as  not  to  defeat  or  elude 
the  special  provisions  made  and  appointed  by 
th's  act.” 
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see,  so  that  all  that  I could  obtain  wcre  the 
option  of  giving  it  to  the  one  or  to  the  other 
as  I chose,  I must  confess  it  would  be  tothe 
more  humble  establishment  of  the  two  that  I 
should  be  disposed  to  give  the  preference,  It 
is  by  reading  Latin  and  Greek  that  we  learn 
to  read  Greek  and  Latin ; but  it  is  by  digging, 
and  grinding,  and  weaving,  that  we  live. 

I have  sometimes  thought  that,  considering 
the  light  in  which  the  matter  seems  to  have 
been  viewed,  industry  has  been  let  off  tole- 
rably  cheap,  and  that  it  is  a happiness  the 
divisions  in  this  newly-devisetl  school  of  in- 
dustry have  not  been  more  than  half  the  nurn- 
ber  of  those  in  the  school  of  literature.  Had 
there  been  as  many  classcs  at  Waridsworth  as 
there  are  forms  at  Westminster,  it  would  not 
be  easy  to  say  to  what  profundity  of  gentle- 
manly  repose  the  anti-climax  might  have  been 
pushed.  As,  in  the  one  place,  the  seventh  form 
is  fillcd  with  the  few  whose  persevering  spirit 
enables  them  to  tug  at  Hebrew  roots;  so,  to 
the  other,  none  should  be  admitted  whose 
oblivion  of  labour  had  not  learnt  to  shew  it- 
self  at  their  finger’s  ends,  as  in  China,  by  a 
se  ven-i  nch  length  of  nail. 

The  stock  of  relaxants  is  not  yet  exhausted. 
When  hours  after  hours  of  the  working-time 
have  been  struck  off,  for  fear  the  prisoners 
should  not  yet  be  idle  enough,  some  of  the 
best  of  them  are  to  be  picked  out,  their  work 
is  to  be  taken  altogether  out  of  their  hands, 
and  they  are  to  be  suffered  togo  idling  about 
the  house.  By  a sepárate  section  inserted 
for  the  purpose  (§  39,)  the  governor  is  em- 
powered  “to  employ  at  his  discretion  any” 

“ who  shall  be  ranked  in  the  third  class, 

as  servants,  overseers,  or  assistants,  in  the 
management  of  the  works,  and  care  of  their 
fellow-prisoners,  instead  of  being  confined  to 
such  their  daily  labour  as  aforesaid.” 

I say  idling : for  house-service,  in  compa- 
rison  of  a working  trade,  is  idleness ; super- 
intendence  of  course,  still  greater  idleness. 
A preceding  clause  (§  32)  took  them  from 
whatever  good  trades  they  had  been  hred  to, 
to  put  them  to  a bad  trade,  contrived  for  pu- 
nishment and  nothing  else.  A part  of  them 
are  now  to  be  taken  even  from  that  bad  trade. 
By  the  time  their  term  is  out,  and  they  are 
to  be  turned  loose  again  upon  the  wide  world, 
they  are  to  have  unlearned  every  thing  that 
can  afford  them  the  smallest  prospect  of  a 
maintenance.  For  in  such  a place  what  pos- 
sible  provisión  can  house-service  lead  to?  who 
\vih  take  house-servants  from  such  a house’ 
House-service  requires  confidence:  character 
is  insisted  on.  Of  handicraft  trades,  most  re- 
quire very  little,  some  scarce  any. 

The  clause  calis  itself  an  enabling  clause 
What  is  it?  Were  it  any  thing,  it  would  be 
a restraining  one.  Servants — what  servants 
worth  speaking  of  can  rcally  be  wanted  in 
such  a house  ? Are  the  prisoners  to  be  too 
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proud,  or  has  the  act  made  them  too  busy,  to 
swccp  oiit  their  o\vn  rooras  ? Could  not  the 
task  of  keeping  deán  the  common  rooms 
(since  opon  this  plan  there  were  to  be  com- 
mon rooms)  be  performed  by  rotation  ? does 
it  require  picked  men  to  do  it  ? I say  it  is 
in  effect  a restraining  clause.  Supposing  no 
such  regulation,  such  sort  of  Service,  what 
little  of  it  there  is  necessary,  would  have  been 
performed  on  one  or  other  of  two  plans ; — 
either  upon  the  rotation  plan,  every  one  doing 
a small  share ; or,  were  any  selection  made 
for  a sort  of  Service  reqiiiring  no  sort  of  skill, 
it  would  be  of  such  as  were  awkwardest  at 
their  trades.  I speak  of  a manager  of  com- 
mon plain  sense,  who  were  not  handcuffed, 
and  whose  profit  were  staked  upon  the  suc- 
ccss.  Here  he  is  dissuaded  from  the  rotation 
plan ; an  establishment  of  servants  is  recom- 
mended  to  him ; and  in  choosing  them,  he  is 
forbidden  to  take  them  from  any  of  the  three 
classes  but  that  which  ineludes  such  as  are 
expertest  at  their  trades,  as  far  as  expertness 
is  to  be  inferred  from  practice. 

I cali  it,  then,  a restraining  clause — and  so 
it  is  with  regard  to  good  management  and  in- 
dustry ; for  with  regard  to  abuses  and  idle- 
ness,  its  enabling  tendeney  is  not  to  be  denied. 
The  objeets  we  are  most  conversant  with 
will  naturally  be  uppermost  in  our  thoughts. 
In  the  creation  of  this  new  microcosm,  no 
M'onder  if  the  oíd  and  great  world  should 
sometimes  have  been  in  view.  Of  this  chief 
Seat  of  relaxation  in  the  most  relaxed  of  all 
the  relaxed  classes,  the  idea  seems  as  if  it  had 
been  taken  from  Lord  Chesterfield’s  hospital 
of  incurables ; niches  are  accordingly  left  in 
it  here  and  there,  capable  of  being  fitted  up 
into  little  snug  places  and  sinecures. 

Of  all  this  elaboration  and  complication, 
what,  then,  is  the  effect?  Mischief — mischief 
in  all  its  shapes : listlessness,  idleness,  inca- 
pacityof  earning  subsistence  — mischief,  and 
nothing  else.  What  was  the  end  in  view? 
Not  mischief,  most  assuredly.  What  then  ? 
In  good  truth,  I do  not  know.  Punishment 
is  one  use  it  is  applied  to,  and  that  the  only 
use.  By  § 47,  powers  of  punishment  are 
provided,  and  that  of  “ reraoving  such  of- 
fenders,  if  ranked  in  the  second  or  third  class, 
into  any  prior  class,”  is  of  the  number.  What 
then?  This  delicate  piece  ofmechanism,  with 
all  its  softness,  and  smoothness,  and  relaxa- 
tion, is  it  after  all  but  an  engine  of  punish- 
ment  ? An  excellent  one  it  would  be,  were 
it  as  good  as  it  is  expensive.  Perillus’s  bull, 
had  it  been  of  gold  instead  of  brass,  would 
scarce  have  equalled  it.* 

• Calculation  of  the  expense  of  this  engine  of 
punishment,  for  900  prisoners,  being  the 

number  provided  for  by  the  Act : 

Suppose  gross  average  valué  of  each 

prisoner’s  work  for  a day,  ...  £0  0 3 

This  makes  for  a week, 0 16 

l'oraycar,  3 18  0 


This  reason,  such  as  it  is,  makes  bad  stíll 
worse  : complication  and  obscurity,  and  that 

Proportion  to  be  struck  off  from  the  labour  of 
each  prisonerupon  his  removal  from  the  fírst  class 
to  the  second,  one  hour  out  of  nine,  the  average 
number  of  hours,  I set  at  one-ninth  : and  a ma- 
nager would  harály  think  of  striking  offless  than 
this,  if  he  struck  off  anything. 

Additional  deduction  on  the  removal  from  the 
second  to  the  third — one  ninth  more. 

Resnlt. — Gross  annual  valué  of  the  labour 
of  900  prisoners,  without  the  deduction 

in  question, £3510 

Ditto  of  one-third  of  thenumber,  viz.  300, 
being  the  number  in  the  second  class,  1501 

Deduct  one-ninth  from  the  total  valué  of  

the  labour  of  this  second  class,  ....  130 
Ditto  two-ninths  from  that  of  the  third  class,  260 

Total  deduction,  . . £390 
Present  valué  of  such  annual  deduction, 
considered  as  a perpetual  rent-charge 
at  30  years’ purenase,  ....  £11,700 
I think  I shall  not  be  accused  of  having  rated 
the  valué  of  the  labour  extravagantly  hign  at  3d. 
a-day,  considering  that  it  is  but  the  gro.ss  valué, 
and  that  it  takes  the  economy  at  the  highest  pitcn 
to  which  it  can  be  pushed,  not  only  by  this  act, 
but  by  the  accumulating  powers  of  a series  ot 
acts  explanatory  and  emendatory  upon  the  same 
principies  to  the  end  of  time.  I say,  then,  that 
for  £11,700,  not  a Perillus  only,  buteven  an  or- 
dinary  goldsmith  of  the  present  degenerate  age, 
could  make  a very  decent  bull,  big  enough  to 
broil  a middle-sized  man  in,  of  the  very  best  gold. 

I mean,  provided  he  were  allowed  to  take  his  own 
way  for  making  it ; for  I would  not  answer  for 
him  were  he  to  be  obliged  to  learn  his  art,  like 
the  manager  of  this  manufacturing  concern,  from 
instructions  beat  into  him  by  act  of  parliament, 
ñor  if  the  thickness  of  the  gold  were  to  be  regu- 
lated  upon  the  same  principies  as  the  dimensions 
of  the  houses  in  the  4>enitentiary-town  are  by 
this  Act. 

M'hether  the  deduction  was  meant  to  be  made 
in  the  article  of  time,  or  in  the  article  of  exertion, 
it  comes  to  the  same  thing.  It  raust  have  been 
in  one  or  other ; for  it  is  not  “ confinement"  only 
that  is  to  be  first  “ more  modérate,”  then  “ still 
more  relaxed,”  but  “ labour,"  Time  was  the 
element  best  adapted  to  calculation,  as  being 
the  only  one  of  the  two  that  was  susceptible  of  a 
determínate  shape.  If  the  act  meant  not  time, 
but  degree  of  exertion,  it  did  still  worse  ; for  that 
would  be  giving  the  poweritsmost  arbitrary  form. 
The  intention  could  hatdly  be,  that  the  relaxa» 
tion  should  be  administered  by  change  of  trade: 
the  economy  would  be  still  worse.  Is  the  new 
trade  a less  productivo  one  than  the  oíd  one  ? 
Here  is  loss,  then,  incurred  to  no  purpose.  Is  it 
more  productivo  ? Still  the  same  loss ; only  pre- 
cedent,  instead  of  subsequent  — a bad  tradfe  car- 
ried  on  for  a wholeyear  for  the  sake  of  changing 
it  i'or  a better  at  the  year’s  end.  Is  ib  neither 
more  ñor  less  productivo  ? Still  there  is  loss ; for 
by  the  supposition,  in  the  second  trade  there  is 
to  be  the  same  produce  with  less  labour.  With 
equal  labour  it  would,  therefore,  have  been  more 
roductive  than  the  first : it  ought,  therefore,  to 
ave  been  taken  up  from  the  beginning,  instead 
of  the  first.  Add  to  this,  in  every  case,  the  loss 
thatmust  result  from  the  time  consumed  in  leam- 
ing  a new  trade. 

Another  mischief:  Not  onlv  the  lii6or<rÍ8  thus 
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complication  a cover  for  tyranny  and  injus- 
tice.  The  raeaning,  if  I do  not  misunder- 
rtand  it,  was,  that  fbr  a prisoii-offence,  the 
eomnaittee  should  have  the  power  of  adding 
to  any  prisoner’s  term  of  confinement  an  ad- 
ditional  one,  ever  so  sliort  or  ever  so  long,  so 
as  it  did  not  exceed  the  original  one.  In  that 
case,  the  simple  course  would  have  been  to 
have  said  so.  Instead  of  that,  the  meaiiing 
is  expressed  in  a round-about  way  by  refer- 
ence  to  these  classes.  What  is  the  conse- 
quence?  That  when  six  years,  for  instance, 
was  the  term  for  the  original  oífence,  for  the 
prison-offence  yon  can  have  nothing  less  than 
two  years ; ñor  if  you  would  have  more  than 
two  years,  anything  less  than  four  years : two 
years  or  fbur  years,  then,  with  an  additional 
time,  such  as  the  committee  may  think  pro- 
per to  add  to  it,  is  the  only  alternative : two 
years  the  least  quantity  in  such  a case ; or 
else  this  precious  engine,  which  it  cost  so 
many  thousand  pounds  to  make,  is  not  to  be 
used ; if  you  won’t  use  it  harshly,  you  shan’t 
use  it  at  all : so  says  the  letter  at  least  of 
this  law.* 

to  be  more  and  more  relaxed,  but  the  confinement 
likewise.  Whatistheconsequence?  Corruption — 
corruption  still  greater  than  befóte,  if already  it  was 
not  brought  to  its  highest  pitch.  For  how  is  it 
where  tlie  confinement  is  strictest  ? Even  there, 
association  promiscuous,  or  neatly  promiscuous, 
takes  place  at  different  times  of  the  day — at  work- 
ing-times,  at  meal-times,  and  at  airing-times. 
How  then  can  the  confinement  be  relaxed,  unless 
it  be  by  increasing  the  already  too  great  libet  ty  of 
association  ? They  are  not  any  of  them  surely  to 
be  let  out  of  the  house  ? they  are  therefore  to  be 
sufFered  to  go  about  idling  and  confabulating  and 
confederating  within  the  house.  And  at  what 
period  is  this  increased  relaxation  and  increased 
laculty  of  association  to  take  place  ? atthe  very 
period,  the  nearest  to  that  of  their  discharge,  when 
all  the  bad  lessons  they  have  collectcd  from  one 
another,  whatever  they  are,  may  be  transferred 
from  theory  to  practice. 

* This  is  one  mode  of  construction  : is  it  the 
right  one  ? I will  not  be  positive  ; it  would  take 
an  argument  of  an  hour  long  to  attempt  to  get  to 
the  bottom  of  this  darkness.  Here  is  the  clause, 
in  its  own  words,  that  I may  be  sure  of  not  doing 
it  an  injustice  : — “ And  in  case  of  removalinto 
any  prior  class,  the  offender  shall,  from  the  time 
of  making  such  order  of  reoioval,  go  through 
such  prior  class,  and  also  the  subsequent  class  or 
classes,  in  the  same  manner  as  under  his  or  her 
original  commitment,  and  for  such  additional 
time  as  such  committee  shall  think  proper  to  or- 
der, so  as  the  whole  time  of  confinement,  to  be 
computed  from  such  order  of  removal  into  such 
prior  class  to  the  final  discharge  of  the  offender, 
shall  not  exceed  the  original  term  for  which  he 
or  slie  was  committed.” 

Does  the  word  manner  inelude  the  considera- 
tion  of  ÜTnc'í  It  should  seem  yes.  It  surely 
might,  if  nothing  else  weresaid  about  time.  Ad- 
ditional with  relation  to  what  ? additional  with 
relatíon  to  the  longer  time  they  would  have  to 
siay  in  consequence  of  their  being_  turned  down 
into  a lower  clasí,  supposing  nothing  expressly 
said  of  time  ? or  merely  adtlitional  with  relation 


The  nacessity,  howsoever  it  might  sit  upon 
the  prisoners,  would  not  sit  very  heavy  upon 
the  governor ; I mean,  if  he  has  in  effect  that 
interest  in  the  productiveness  of  the  establish- 
ment  which  the  act  wishes  him  to  have.  It 
will  be  no  secret  to  him,  that  the  same  quan- 
tity of  labour  at  the  expiration  of  an  appren- 
ticeship,  is  worth  rather  more  than  at  the 
commencement  of  it.  Ñor  will  the  nccessity 
sit  much  heavier  on  the  committee,  if  they 
either  set  a valué  upon  the  friendship  of  the 
governor,  or  set  the  same  valué  upon  this  en- 
gine of  punishment  as  appears  to  have  been 
set  upon  it  by  the  maker : the  committee  of 
three,  I mean,  who,  when  not  so  many  as 
three,  are  not  more  than  one,  and  who,  sitting 
in  the  dark,  with  an  interested  prosecutor, 
their  creature  and  their  dependent,  at  their 
elbow,  cumúlate  the  functions  of  judge  and 
jury.  This  I know,  that  were  I a candidato 


to  the  orif^inal  time  specified  in  the  scntence  9 
In  the  latter  case,  the  sense  would  have  been 
more  clearly  expressed  by  leaving  out  the  word 
additional^  or  the  word  awd,  or  both  of  them  ; — 
in  the  same  manner  ....  and  for  such  time  as 
the  committee  shall ....  order  — in  the  same 
manner  . . . .for  such  addiiional  time  — in  the 
same  manner . . .for  such  time. — In  any  of  these 
three  ways,  the  expression  would  have  been  clcar 
on  the  side  of  lenity,  proportionality,  and  reason. 
If  neither  the  word  owd,  ñor  the  word  additional, 
were  designed  to  ensure  the  contrary  construc- 
tion, no  effect  at  all  is  given  them,  and  they  serve 
only  to  perplex.  Thiis  then  stands  the  question  : 
the  letter  of  the  law  pretty  decidedly  on  one 
side  ; reason,  as  I conceive  it,  on  the  other ; but 
what  sort  of  a guide  would  reason  be  to  trust  to 
throughout  this  law  ? 

Thus  much  is  certain  : that  a cruel,  or  what  is 
more  to  be  feared,  an  interested  committee-man, 
leagued  and  connected  with  the  governor,  might, 
without  the  smallest  risk  or  even  imputation, 
take  the  rigorous  side ; and  what  is  remarkable, 
the  abuse  would  not  in  any  possible  way  be  sus- 
ceptible of  3 remedy.  Convened  before  the  Court 
of  King’s  Bench,  what  possible  fault  could  be 
found  with  a committee-man  who  had  been  in  tlie 
constant  habit  of  sentencing  no  prisoner  for  less 
than  two  years  ? “ How  carne  you,  for  so  slight 
an  offence,  to  inflict  imprisonment  for  so  long  a 
term  ?”  “ Because  I found  myself  obligcd  : 

the  law  is  peremptory:  it  does  not  admit  oí  a 
shorter.”  No;  you  mistake ; you  were  not 
bound.”  “ Well,  if  I was  not  bound,  I am  sorry 
for  it:  but  I have  done  no  wrong  ; for  I thought 
I was,  and  you  cannotdeny  that  I was  empowcr- 
ed.”  Had  the  discretion  given  not  extended  to 
so  long  a period,  the  stretch,  if  the  construction 
authorizing  it  were  not  approved  of,  would  have 
been  chargeable  with  illegality,  and  there  would 
have  been  soinething  to  have  appealed  from. 
Here,  as  there  is  no  pretence  for  a charge  of  ille- 
gality, there  is  no  ground  upon  which  an  appeal 
can  build  itself.  , 

To  form  a just  conception  of  this  clause,  and 
of  the  spirit  which  pervades  this  act,  add  to  the 
mischiefs  of  a plan  bad  in  principie,  the  m's* 
chiefs  of  perple.\ity  and  ariibiguity  resulting  from 
complication.  O simplicity  ! heaven-born  si:n- 
plicity  ! when  wilt  thou  visit  the  paths  of  Liw  ? 
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for  tlie  maiiagement  contract,  I woiilil  inake 
)io  inronsiderable  allowanoe  for  siidi  ii  ríanse, 
ospecially  so  worded : I mean,  if  I could 
Itring  my  conscience  to  snch  a degree  of  re- 
laxation,  that  the  idea  of  taking  a senteiice 
of  imprisonment  for  a few  years,  and  altering 
it  under  the  rose  into  a pnnishment  for  life, 
sat  as  easy  upon  me,  as  that  of  a similar 
transformation  appears  to  have  sitten,  I hope 
throngh  inadvertence,  upon  the  plaiiiiers  of 
the  colonization  scheme. 

The  mischief  roll  is  not  yet  read  throngh. 
The  proportion  of  pnnishment,  snch  as  it  is, 
wliat  does  it  depend  upon?  — upon  the  de- 
gree of  delinquency  which  called  for  it  ? No 
— not  in  any  shape.  The  pnnishment  is  pro- 
portioned,  not  to  themagnitnde  of  the  offence, 
hnt  to  the  length  of  a man’s  term  : not  to  the 
offence  for  which  he  is  punished,  bnt  to  an- 
other  offence  which  has  nothing  to  do  with 
it,  and  which  has  already  had  its  pnnishment. 

That  pimiskment  is  the  only  use  this  clas- 
sification  is  put  to  in  the  act  itself,  is  oertain. 
Bnt  was  it  really  designed  for  an  engine  of 
pnnishment,  and  nothing  else?  If  so,  the 
awkwardness  of  it  is  not  less  remarkable  than 
the  expensiveness.  Three  eqnal  periods  of 
a man’s  term,  three  years  say,  is  the  time  it 
is  supposed  to  be  wanted  for.  For  one  of 
those  periods  it  can’t  be  used  ; since  for  snch 
time  as  a man  is  in  this  '‘first”  class,  as  it  is 
called,  meaning  the  lowest,  there  is  no  lower 
class  into  which  he  can  be  tnrned  down. 
What  is  this  period  during  which  it  can’t  be 
used  ? The  very  period,  of  all  others,  dnring 
Avhich,  if  in  any,  it  woiild  be  wanted.  When 
is  it  that  pnnishment  in  every  shape  is  in 
most  demand  ? — when  is  it  that  unruliness 
is  most  to  be  apprehended,  and  requires  the 
greatest  forcé  to  combat  it?  One  would  think 
it  were  when  coerción  was  most  new.  A 
bit  for  breaking  in  horses,  which  has  this  pe- 
culiar property  belonging  to  it,  that  it  can’t 
be  used  till  the  horse  has  gone  a twelvemonth 
upon  the  road ! an  engine  that  cost  ¿£ II, 700, 
and  that  can  never  be  used  till  experience  has 
shown  that  there  is  no  need  of  it ! 

Was  the  sinecure  establishment  that  we 
have  seen  grafted  on  this  classification  plan, 
ineant  as  a fund  of  reutard  ? It  is  still  worse 
contrived  for  reward  than  the  engine  of  pu- 
nishment  made  out  of  the  classes  is  for  pu- 
nishment:  that  cannot  be  used  till  one-third 
of  the  term  is  over  ; this,  not  till  two-thirds 
are  at  an  end. 

One  glance  more,  and  I have  done.  Two 
divisions  or  classifications,  the  reader  may 
have  observed,  running  on  together : two 
classifications  made  upon  so  many  different 
principies : the  first  grounded  on  capacity  for 
hard  labour,  as  indicated  by  age,  sex,  health, 
and  ability  : the  other  on  length  of  standing; 
that  is,  not  on  absolute  length  of  standing, 
b it  relativa  — relution  had  to  the  proportion 


elapsed  of  each  man’s  term.  If  this  account 
be  obscure,  I am  sorry  for  it,  but  I cannot 
help  it : were  it  altogether  otherwise,  it 
would  not  be  a faithful  one.  These  divisions 
cross  and  jostle  one  another  in  effect ; but  in 
idea  each  may  be  considered  by  itself.  Let 
US  observe  for  a moment  the  consequence  of 
the  first  of  them.  Two  classes  of  persona 
are  carefully  distinguished,  and  placed  in  si- 
tuations  as  opposite  as  possible ; from  that 
moment,  their  treatment,  as  to  everything 
that  remains  of  it,  is  uniformly  the  same. 
Two  sets  of  people,  and  but  two : to  heave 
at  a capstern,  or  what  is  looked  upon  as  equi- 
valent,  the  employment  of  the  one ; to  knit 
nets,  or  some  such  thing,  the  occupation  of 
the  other.  No  médium  : straining  to  excess, 
or  sitting  almost  without  motion.  The  la- 
bour of  the  former  niight  be  too  severe  ; that 
of  the  latter  not  sufficiently  so.  Preserva- 
tivos require  to  be  employed  against  both 
excesses : clauses  to  restrain  undue  severity 
in  the  one  case,  clauses  to  restrain  undue 
lenity  in  the  other.  What  does  our  legisla- 
tor  ? He  twists  both  kinds  of  clauses  toge- 
ther, and  applies  them  indiscriminately  to 
both  classes  of  workmen,  and  both  classes  of 
Work.  What  is  the  consequence?  Every  such 
clause  is  a two-edged  sword : with  one  edge 
it  destroys  one  part  of  the  compány ; with 
the  other  edge,  the  remainder.  With  the  one 
he  thus  cuts  up  one  half  of  his  own  purposes; 
with  the  other,  the  other  half.  Because  14 
or  15  hours  would  be  too  long  for  one  set 
to  heave  at  a capstern,  the  others,  who  are 
to  do  nothing  but  sit  and  knit,  are  not  to 
have  any  more  than  10,  than  9,  than  8 hours, 
to  do  that  in,  or  anything  else  : because  three 
or  four  hours  would  be  nothing  to  employ  in 
knitting,  those  who  are  to  heave  at  a cap- 
stern are  to  heave  on  for  not  less  than  8,  9, 
or  10  hours,  and  longest  when  the  heat  of 
the  weather  has  rendered  the  fatigue  most 
intolerable  : because  those  who  are  to  sit 
knitting  would  soon  be  dead  were  they  to  do 
nothing  but  sit  or  lie  a-bed  without  exercise, 
the  capstern-heavers,  who  have  been  heaving 
and  straddling  till  they  cannot  set  one  foot 
befóte  the  other,  are  also  to  have  their  walk : 
because  the  capstern-heavers  will  be  dead 
with  fatigue  befóte  their  day  is  half  spent, 
the  knitters  are  to  have  14  hours  out  of  the 
24,  and  never  less  than  12,  to  soak  in  bed ; 
and  this  is  called  keeping  them  to  hard  la- 
bour : because  the  capstern-heavers  will  be 
worked  to  death  befóte  their  term  is  one  third 
over,  the  knitters,  by  the  time  they  have  gone 
throngh  a third  of  theirs,  are  to  have  a part 
of  their  knitting  hours  struck  off ; and  by  the 
time  they  have  gone  throngh  two  thirds,  the 
abatement  is  to  be  doubled. 

“ Exaggeration ! exaggeration ! Can  ye- 
seriously,  tben,  pretend  to  believe  that  in»^ 
chiefs  like  these  would  really  ensue?”— l 
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hope  not  — I trust  not ; at  least,  not  in  any 
such  degree : in  some  way  or  other.  the  worst 
of  thera  would  be  got  rid  of.  These,  like 
others.  weuld  somehow  or  other  find  some- 
thing  like  a remedy.  True : but  who  sbould 
we  ha  ve  to  thank  for  it? — those  who  con- 
trived  the  act?  No,  but  those  who  would 
have  to  execute  it ; that  is,  to  struggle  under 
it,  and  save  themselves  from  executing  it. 
Of  two  things,  one : executed,  it  is  ruínous ; 
not  executed,  it  is  useless : such  is  the  di- 
lemma  that  pursues  it  through  every  part  of 
its  career.  The  provisions  either  will,  or  will 
not.  have  the  effect  of  peremptory  ones.  In 
tne  one  case,  they  are  productive  of  the  mis- 
chief  which  we  see : in  the  other,  they  are 
of  no  effect  against  the  mischiefs  which  they 
themselves  have  in  view. 

Recapitulation.  — Errors  collected  under 
the  single  head  of  Employment — fruits  of  le- 
gislative  interference  in  matters  of  doniestic 
and  mercantile  economy. 

1.  Setting  out  with  a wrong  object — hard 
labour  instead  of  profit. 

2.  Undertaking  to  give  any  regulations  or 
instructions  at  all  with  regard  to  choice  among 
the  species  of  employment. 

3.  Grounding  the  choice  upon  a wrong  prin- 
cipie— employing  human  exertion  to  generate 
puré  forcé. 

4.  Making  peculiarly  disadvantageous  ap- 
plications  of  that  disadvantageous  principie — 
capstern-work  put  upon  a line  with  wheel- 
work. 

o.  Prescribing  other  employments  particu- 
larhj  disadvantageous  upon  the  face  of  them  ; 
such  as  beating  hemp,  rasping  logwood,  chop- 
ping  rags  — operations  already  perforrned  to 
more  advantage  by  machines  moved  by  the 
elementary  primum-mobiles. 

6.  Putting  a negative  upon  mixture  of  em- 
ployments, though  alike  recommended  by 
health,  economy,  and  comfort. 

7.  Putting  a negative  upon  a free  change 
of  employments,  as  economy  may  occasionally 
require. 

8.  Limiting  the  quantity  of  labour,  either 
one  way  or  other,  in  point  of  time  : working- 
hours  not  fewer  than  8,  9,  or  10  in  a day, 
ñor  more. 

9.  Making  the  limitation  different  in  dif- 
ferent  seasons : 10  hours  for  seven  months, 
9 for  two  other  months,  and  8 only  for  the 
remaining  three ; thence  losing  so  much  in 
the  two  latter  seasons. 

10.  Making  the  limitation  such,  that  the 
exercise  shall  be  hardest  in  the  season  when 
men  are  least  able  to  bear  it. 

11.  Making  fui  ther  deduction  from  the  sum 
of  labour  on  the  ground  of  length  of  stand- 
ing : striking  off  so  much  when  one  third  of 
the  term  is  over,  and  so  much  more  when  two 
thirds,  with  or  mth  out  limiting  the  amount 
of  the  deduction,  or  specif^ñng  the  mode. 
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12.  Making  the  deductions  per  saltum : t\vo 
degrees  only  of  relaxation,  two  classes  onlv 
of  prisoners,  to  the  disregard  of  the  numerous 
differences  indicated  by  the  circumstances  of 
individuáis. 

13.  Facilitating  undue  preferences : bv 

the  power  given  of  changing  the  work  from 
real  to  nominal. 

14.  Authorising  excessive  additions  to  the 
duration  of  punishment,  by  a judicaturc  secret 
and  arbitrary,  and  liable  to  be  interested. 

15.  Establishing  an  expensive  fund  of  re- 
ward  and  punishment ; and  that  so  consti- 
tuted,  that  it  can  never  be  used  till  the  in- 
utility  of  it  has  been  demonstrated  by  expe- 
rience : degradations  and  indulgences  that 
cannot  take  place  till  one  third  or  two  thirds 
of  a man’s  time  is  over. 

16.  Prescribing,  under  the  common  notion 
of  hard  labour,  two  classes  of  employments 
as  opposite  in  point  of  severity  of  exercise, 
as  possible,  without  any  médium. 

17.  Prescribing  for  such  opposite  measures 
of  exertion,  the  same  measure  of  relaxation ; 
and  that  in  every  particular — hours,  seasons, 
and  length  of  standing. 

SECTION  VI. 

DIET. 

On  the  important  head  of  diet,  the  principies 
already  established  leave  little  here  to  add. 

1.  Quantity — unlimited;*  thatis,  as  much 
as  each  man  chooses  to  eat. 

2.  Price  — the  cheapest.f 

3.  Savour  — the  least  palatable  of  any  in 
common  use.f 

4.  Mixture  — none. 

5.  Cbange — none,  unless  for  cheapness. 

6.  Drink  — water. 

7.  Liberty  to  any  man  to  purchase  more 
palatable  diet  out  of  his  share  of  earnings.|| 

8.  Fermented  liquors  excepted,  which, 
even  small  beer,  ought  never  to  be  allowed 
on  any  terms.§ 

• Rule  of  lenity,  see  Section  I. 

f Rule  of  economy.  ^ Rule  of  severity. 

II  Rule  of  economy.  — Few  cases,  l believe, 
there  are,  ir  any,  in  which  it  will  not  be  found 
advantageous,  even  in  point  of  economy,  to  allow 
a man,  in  the  way  of  reward,  a proportion  of  his 
earnings.  But  reward  must  assume  the  shape 
of  a present  gratification,  and  t'nat  too  of  the 
sensual  class,  or,  in  the  eyes  of  perhaps  the  ma- 
jor  part  of  such  a company,  it  can  scarcely  be 
expected  to  have  any  valué ; and  if  it  take  a 
sensual  shape,  it  cannot  take*a  more  unexcep- 
tionable  one.  , 

§ Rule  of  severity. — How  many  thousancls 
of  the  honest  and  industrious  poor  are_  incapable, 
unless  at  the  expense  of  food  and  nouriminent,  ot 
giving  themselves  this  unnecessary  indulgence . 

The  mischief  done  to  health  by  the  use  or 
abuse  of  fermented  liquors  is  beyond  companson 
greater  than  that  eflected  by  all  other  causes  pu  t 
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Thiis  speak  our  three  rules.  Look  round 
nmoiig  the  Systems  in  practice : we  shall  find 
them  all  three  transgressed,  and  what  is  more, 
the  opposite  excesses  united  in  one  and  the 
same  transgression.  Many  diíferent  dietaries 
have  been  adopted,  prescribed,  or  recom- 
mended.  These  opposite  defects  may  be  ob- 
served  more  or  less  in  all  of  them,  In  all 
of  them,  the  food  is  limited  in  quantity  : in 
all  of  them,  it  is  more  or  less  too  good  in 
quality.  At  Wymondham,  three  different 
Borts  of  things  in  turn,  but  of  the  only  one 
of  which  the  quantity  is  specified,  viz.  bread, 
a deplorably  scanty  measure.  Thus  far,  how- 
ever,  right,  as,  except  one  meal  in  the  week, 
animal  food  forms  no  part  of  it." 

Twopcniiy  worth  of  bread  only  for  a whole 
day ! and  this  under  the  hardest  as  well  as  the 
easiestwork!  Twopenny  worth  of  bread? 
Many  a man  will  eat  as  much  with  his  meat 
at  a single  meal.  The  allowance  settled,  too, 
not  by  quantity  but  by  valué  1 If  thus  scanty 
when  at  the  largest  rate,  what  must  it  be 
when  one  third  of  it  is  struck  off?  Under  a 
regimen  like  this,  a prison  must  be  a scene 
of  perpetual  famine.  I read  it  in  the  dietary : 
Howard  read  it  in  men’s  countenances.  “ Se- 
veral  young  men,”  says  he,  (his  visit  was  in 
1788t)  “ seeined  as  if  they  could  not  go  out 
so  fit  for  labour  as  they  come  in.”  Nobody, 
it  is  said,  cUes  there.  I believe  it — they  do  not 
stay  there  long  enough : but  there  are  slow 
poisons  as  well  as  quick  ones.  Nobody,  it  is 
added,  is  sick  there.  I deny  it : everybody 
is  sick  there,  and  always.  Is  not  a perpetual 
gnawing  in  the  stomach  a disease  ? Work 
little  or  much,  behave  well  or  ill,  this  is  to 
be  their  fate.  Were  I to  put  a man  to  such 
a regimen,  which  as  a necessary  means  to  a 
fit  end  I should  not  scruple,  I should  speak 
honcstly,  and  cali  it  torture — I should  use  it 
instead  of  a thumb-screw : it  is  applying  the 
rack  to  the  inside  of  the  stomach,  instead  of 
the  outside  of  a limb.  Men  that  have  once 
been  there,  do.  not  come  there  a second  time. 
I daré  say  they  don’t ; ñor  would  they,  were 
their  allowance  thrice  as  great  as  it  is.  It  is 
said,  the  projits  of  the  work  are  more  than 
double  the  expense  of  this  maintenance.  I 

together.  The  use  is  in  fact  none  at  all,  where 
habit  is  out  of  the  queslion.  It  would  be  next  to 
impossible  to  tolérate  a modérate  enjoyment  with- 
out  admitting  excess.  The  same  beverage  that 
produces  no  sensible  eíFect  on  one  man  will  over- 
come  another.  Even  small  beer  ought  not  to  be 
excludeíl  from  the  general  proscription ; for  there 
can  be  no  commonly  practicable  test  for  distin- 
guishing  small  from  strong;  and  I have  known 
constitutions  to  which  even  ordinary  small  beer 
has  aíForded  the  means  of  intoxication. 

• W VMOKDHAM  DiETARY_TwO  MeaLS. 

Breakfast.  — A penny  loaf  every  day. 

Dinner. — Ditto  two  days,  ]>otatoes  two  days, 
boUed  pease  two  days,  ox-cheek  soup  one  day. 

T oeptember  12. — On  Lazarettos,  p.  152. 


daré  say  they  are.  Why  ? — because  the  main- 
tenance is  less  than  half  what  is  sufficient.í 

The  good  Howard,  who  with  me  protests 
agaiiist  this  dietary,  has  given  us  one  of  his 
own : and  in  this,  as  in  so  many  other  in- 
stances,  has  shown  how  little  self  was  in  his 
thoughts,  Good  things,  a variety  of  them, 
and  butcher’s  meat  amongst  the  rest.y  But- 
cher’s  meat  twice,  or  rather  four  times  a- 
week,  to  felons  whose  diet  is  to  be  their 
punishment  I Butcher’s  meat  for  the  lowest 
vulgar,  as  if  for  fear  a cheaper  diet  should 
not  agree  with  them ! He  himself  all  this 
while  never  sufFering  a morsel  to  enter  within 
his  lips.  Yet  what  man  ever  enjoyed  a more 
uninterrupted  flow  of  health  and  spirits? 

This  inconsisteney,  in  a word,  runs  throiigh 
all  the  dietaries  I have  ever  met  with.  No- 
body has  ever  had  the  courage  to  be  either 
cruel  enough  to  feed  felons  as  so  many  honest 
men  would  be  glad  to  be  fed,  or  extravagant 
enough  to  give  them  as  much  of  the  poorest 
food  as  they  require.  The  simplest  course, 
one  would  think,  was  doomed  to  be  always 
the  last  thought  of. 

I look  at  the  hulk  dietaries ; and  in  these, 
animal  food  abounds  more  than  in  any  other. 
This  is  not  difficult  to  be  accounted  for.  The 
prisons  are  ships — the  guards  seamen ; it  must 

J God  forbid  what  is  here  said  should  be  the 
means  of ‘throwing  anything  like  odium  on  the 
labours  of  the  respectsble  magistrate  to  whom 
the  public  is  indebted  for  this  regimen  and  the 
account  we  have  of  it  Of  the  purity  of  his  in- 
tentions,  malice  itself  could  not  suggest  a doubt: 
of  his  having  conscience  on  his  side,  he  has  given 
the  most  unquestionable  proof  that  man  can  give  j 
for  it  is  he  himself  who  publishes  his  plan,  and 
calis  upon  the  world  to  judge  of  it  Seeing  that 
economy  was  the  point  at  which  the  penitentiary 
System  stuck,  it  was  his  zeal  for  the  system  that 
carried  him  these  lengths  to  serve  it  Is  this 
serving  it  as  it  ought  to  be  served  ? that  is  the 
qiiestion.  It  is  an  nonest  difference  between  us, 
and  I hope  not  an  irreconcileable  one.  But 
while  my  opinions  on  this  head  remain  as  they 
are,  I cannot  help  regretting^  for  the  sake  of  the 
prisoners,  that  some  contracting  Jew  had  not  had 
the  management  of  the  prison.  The  most  ra- 
pacious  of  the  tribe  would  not  have  dared  to  go 
such  lengths  on  the  side  of  parsimony,  as  this 
entleman  has  gone  from  the  purest  motives  ; if 
e had,  instead  of  proclaiming  it  and  calling  for 
imitation,  he  would  have  been  as  anxious  to  con- 
ceal  it  as  if  he  had  stolen  what  he  saved. 

II  Howard’s  Dietary, — Good  wheaten 
bread,  lA  Ib.  daily  ; viz.  i Ib.  at  breakfast,  and 
1 Ib.  at  dinner. 

Breakfast — Every  day  | of  a pintof  wheaten 
or  barley  meal,  oatmeal,  or  rice  made  into  soup. 

Dinner. — Sunday  and  Thtirsday,  1 Ib.  of 
beef,  mutton,  or  pork,  without  bone.  — Monday 
and  Friday,  A pint  of  pease  boiled  in  the  broth 
of  the  preceding  d^.  — Tuesday,  Half  a pint 
of  wheat  or  wheat  nour  made  into  pudding  or 
soup.  — Wednesday,  2 Ib.  of  potatoes,  tumips, 

carrots,  or  other  vegetables  that  are  in  season. 

Saturday,  ¿ Ib.  of  cneese,  or  the  vegetables  as  on 
W etlnesday. — On  Lazarettos,  p.  238. 
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be  seaman’s  provender.  What  was  the  cus- 
tom  at  sea,  would  of  course  be  kept  in  view, 
not  what  was  the  custom  elsewhere,  where 
men  are  kept  cheaper ; miich  less,  what  are 
the  demanda  of  nature.  Neighbour’s  fare 
could  not  well  be  denied ; especially  when 
such  a price  was  paid  for  it.  Howard,  too, 
had  been  there,  and  grumbled : and  there 
were  those  wbo  had  the  fear  of  Howard  be- 
fore  their  eyes.  The  powers  above  were 
doubtless  told,  that  all  this  good  living  was 
well  paid  for  in  work : men  who  work  hard 
must  be  well  fed ; and  when  men  are  well 
fed,  those  who  feed  them  must  be  well  paid 
for  it.  What  has  not  been  said,  I suppose,  to 
the  powers  above,  is  however  most  true,  that 
what  is  paid  for  thus  working  raen  and  feed- 
ing  them,  over  and  above  what  need  be  paid, 
is  more  than  even  the  pretended  valué  of 
their  work. 

Turn  now  to  the  penitentiary  act.  An- 
other  visit  to  the  kitchen,  and  as  much  got 
by  it  as  before.  By  § 35,  every  offender  is 
to  be  “ sustained  with  bread  and  any  coarse 
meat  or  other  inferior  íóod,  and  water  or 
small  beer.” 

For  humanity,  for  health,  for  comfort,  what 
does  this  do  ? Nothing.  In  what  respect  can 
the  prisoners  be  the  better  for  this  article  ? 
In  none.  Whatsaysit?  That  tbe  food  shall 
be  sufficient  ? No.  That  it  shall  be  whole- 
Borae  ? No ; not  so  much  even  as  that.  W’hat 
then?  — that  bread  shall  form  a part  of  it. 
They  are  to  ha  ve  — what?  bread  and  sorae- 
thing  besides.  What  is  that  something  to 
be?  is  it  to  be  meat,  at  all  events?  No: 
but  either  meat,  so  as  it  be  coarse,  or  any 
thing  else  whatever,  so  as  it  be  of  an  inferior 
kind.  Inferior  to  what?  That  the  statute 
has  not  told  us,  and  it  would  have  been  rather 
difficult  for  it  to  have  told  us. 

For  economy,  what  does  it  ? Nothing.  — 
Does  it  set  up  any  sort  of  barrier  against  un- 
thriftiness  or  waste  ? May  not  meat,  though 
coarse,  be  unthrifty  food,  if  furnished  in  an 
unnecessary  quantity,  or  laid  in  upon  un- 
thrifty terms  ? Might  not  their  caterer  cram 
them  with  Polignac  rolls,  for  anything  there 
is  in  the  act  to  binder  him  ? 

It  does  worse  than  nothing.  One  thing  it 
does  determine:  bread  they  must  have  — 
bread  for  ever,  and  at  all  events,  Why  al- 
ways  and  at  all  events  bread?  Is  it  that 
bread  is  always  the  cheapest  of  all  food  ? By 
no  means.  Whetber  it  be  so  at  any  time,  it 
is  not  necessary  to  inquire : it  is  sufficient 
that  it  is  not  always.  Bread  is  a manufac- 
ture. Does  not  the  earth  afford  substances 
that  will  serve  for  food  — that  are  actually 
made  to  serve  for  food,  with  less  expense  of 
manufacture  ? Is  bread  anywhere  a necessary 
article?  Is  it  so  much  as  universal  amongst 
ourselves?  Are  there  are  not  hundreds  of 
tbousands,  nay  millions,  of  honest  men  in  the 
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three  kingdoms,  to  whom  the  very  taste  of 
it  is  unknown  ? Is  not  Ireland  fed  with  po- 
tatoes  ? Is  not  Scotland  fed  with  oatmeal  ? 
Is  that  inferior  grain  so  much  as  manufac- 
tured  into  bread  ? Are  Irishmen  a punv  race  ? 
Is  the  arm  of  the  Highlander  found  weak  in 
war  ? — What  a lesson  to  hold  out  to  so  large 
a portion  of  the  people ! — that  the  food  they 
are  content  with,  the  best  their  country  can 
afford  them,  is  not  good  enough  for  felón s !* 

For  what  purpose,  then,  can  this  regiilation 
serve? — for  what  could  it  have  been  meant 
to  serve  ? For  guidance  ? — for  instruction  ? 
Did  it  need  the  united  power  and  wisdom  of 
King,  Lords,  and  Commons,  to  inform  us 
that  there  are  things  which  may  be  eaten 
with  bread,  and  that  meat  is  one  of  them  ? 
Almost  equally  useless  is  that  part  which 
prescribes  the  drink,  though  not  equally  per- 
nicious.  They  are  to  have — what?  Either 
water  or  small  beer.  If  the  being  confined 
to  water  is  an  undue  hardship,  what  does  this 
clause  to  save  them  from  it  ? If  it  is  not  an 
undue  hardship,  why  expose  the  public  to  be 
put  to  the  expense  so  much  as  of  small  beer  ? 
In  what  respect  is  the  regulation  of  the  small- 
est  use  to  them  ? Though  they  were  to  have 
beer  given  to  them,  is  there  anything  in  the 
act  to  prevent  its  being  sour  or  musty  ? 

For  what  use,  then,  this  regulation  about 
diet,  when  profusión  is  left  without  bounds, 
and  when  the  prisoners  may  be  starved  or 
poisoned  for  anything  tbat  it  does  to  save 
them  ? Ask  of  what  disservice  : the  answer 
is  plain,  and  not  to  be  contradicted.  It  pre- 
vents  them  from  being  fed  so  cbeaply  as 
other wise,  without  any  prejudice  to  health, 
they  might  be.  In  this  important  article  good 
economy  and  this  act  cannot  exist  together. 

Ask  my  contractor,  and  after  a year  or 
two’s  trial  he  will  tell  you  distinctly  how 
many  tbousands  the  nation  would  have  had  to 
pay  for  this  excursión  into  the  kitchen.  The 
world,  you  will  find,  might  be  sailed  round 
and  round  for  a small  part  of  the  expense. 

Vain  would  it  be  to  say,  “ Solong  as  you 
give  them  bread,  though  it  be  but  a morsel, 
you  may  coinpose  the  bulk  of  their  food  of 
whatever  is  cheaper,  without  violating  the 
letter  of  the  law.”  Certainly  : but  could  you 

• Not  only  bread  is  to  be  given  at  all  events 
in  ordinary,  but  even  where  an  inferior  diet  is 
prescribed  to  be  given  for  punishn.ent’s  sake, 
still  it  is  to  consist  of  bread.  Guilt  upon  guilt, 
and  the  most  guilty  among  the  guilty  are  neyer 
to  be  sunk  so  low  in  this  school  of  rigid  discip- 
line, as  to  be  no  higher  than  upon  a par  with 
liberty  and  innocence. 

Even  lenity  itself,  were  that  the  only  con- 
sideration,  would  afford  an  objection^ against  the 
fixing  upon  bread  as  a necessary  article.  Bread 
being  a sort  of  food  which  is  commonly  eaten 
with  meat,  and  with  which  meat  is  commonly 
eaten,  the  giving  it  without  its  usual  accojnpa- 
niment  would  naturaDy  make  the  privaiion  the 
more  sensible. 
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without  violating  the  spirit  ? without  depart- 
ing  from  vvhat  ¡t  was  evident  the  aiithors  had 
in  view?  Is  not  the  article  of  bread  put 
foremost  ? Is  it  not  evident  that,  according 
to  the  notion  and  intention  of  those  who  drew 
this  clause,  bread  was  to  compose  the  princi- 
pal part  of  the  men’s  food  ? But  suppose  the 
clause  not  obligatory  — what  vvoiild  it  then 
be?  Nugatory.  Here,  as  before — mischief, 
or  nothing  — such  is  the  alternative. 

Turn  them  over  to  a contractor,  and  ob- 
serve how  different  the  result.  No  need  to 
rack  invention  to  prevent  his  spcnding  too 
much  lipón  their  food.  Lea  ve  it  to  him,  and 
one  thing  yon  may  be  siire  of,  that  in  this 
way,  as  in  all  others,  as  little  will  be  spent 
upon  them  as  possible. 

The  only  thing  to  fear  in  this  case  is,  lest 
he  should  not  bestow  as  much  iipon  them  as 
he  ought.  But  against  this  yon  have  yoiir 
remedy.  Do  what  the  penitentiary  act  has  not 
done  : require  that  the  food  shall  be  whole- 
some,  and  that  there  shall  be  enough  of  it. 
This  is  somethiiig.  It  is  such  ground  as  not 
only  popular  censure,  but  a legal  indictment, 
may  be  built  upon.  Is  it  not  yet  enough  ? Say 
that,  punishment  apart,  he  shall  feed  them 
to  the  extent  of  their  desires.  Will  he  still 
fail  you  ? Hardly.  Even  upon  the  plan  of  the 
present  penitentiary  act,  some  eyes,  upon  the 
Panopticon  plan  all  eyes,  are  on  him.  The 
latitude  thiis  given  him,  with  regard  to  the 
cnoice  of  the  food,  which  of  course  will  be 
of  the  cheapest  sort,  is  even  of  Service  to  his 
integrity,  and  to  the  comfort  of  the  prisoners 
in  this  respect,  by  the  jealousy  it  excites. 
Whatever  he  does  in  this  way  is  his  own  do- 
ing — the  result  of  a motive,  of  which  the 
forcé  is  known  to  every  one,  and  regarded 
with  a suspicion  which  is  as  universal  as  it  is 
reasonable.  It  is  his  own  doing,  and  seen  by 
everybody  to  be  so.  No  pretence  of  public 
good  — no  letter  of  any  law  to  afford  shelter 
to  inhumanity  or  avarice. 


sECTioN  ni. 

CLOTHING. 

A FEw  words  under  the  head  of  clothing,  and 
but  few. 

Health,  comfort,  and  decency,  prescribe  the 
limits  on  one  side : economy  on  the  other. 
Fashion,  the  supreme  arbiter  everywhere  else, 
the  cottage  not  excepted,  has  no  jurisdiction 
here. 

The  penitentiary  act  points  out  two  other 
objects  as  proper  to  be  kept  in  view : humi- 
liation,  and  safe  custody.  So  much  for  ge- 
neráis : happily,  under  this  head,  it  keeps 
clear  of  specifications. 

T wo  hints  I will  venture  to  offer  to  my 
contractor  in  this  view : 

I.  For  raen,  coat  and  shirt-sleeves  of  un- 
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I equal  length : the  left  as  usual — the  right  no 

I longer  than  that  of  a woman’s  gown. 

Economy  is  served  by  this  contrivance  in  a 
small  degree : safe  custody  in  a greater.  The 
difFerence  of  appearance  in  the  skin  of  the  two 
arms  will  be  an  essential  mark.  In  point  of 
duration,  nothing  can  be  more  happily  suited 
to  the  purpose ; it  is  a permanent  distinction, 
without  being  a perpetual  stigma. 

Exclusive  of  this  pledge,  I look  upon  es- 
cape out  of  a Panopticon — I have  said  so  over 
and  over  — as  an  event  morally  impossible. 
But  suppose  it  otherw'ise : how  great  the 
addi  ti  onal  security  which  an  expedient  thus 
simple  would  afford ! 

A man  escapes.  Minute  personal  descrip- 
tion,  signalement,  as  the  Frencli  cali  it,  is 
almost  needless  : one  simple  trait  fixes  him 
beyond  possibility  of  mistake.  His  two  arms 
wear  a different  appearance : one,  like  other 
men’s — the  other,  red  and  rough,  like  that 
of  a female  of  the  working-class.  No  inno- 
cent  man  can  be  arrested  by  mistake.  He 
bares  his  two  arms  : — “ Observe  they  are 
alike  ; I am  not  the  man  — you  see  it  is  im- 
possible.” 

The  common  expedient  is,  one  sleeve  of  a 
different  colour.  This  costs  something  — it 
saves  nothing  ; and  when  the  coat  is  off,  the 
security  is  gone. 

Hardship  there  can  be  none : the  tenderer 
sex,  even  in  its  tenderest  and  most  elevated 
classes,  has  both  arms  bare.  Among  the  Ro- 
mana, even  the  most  luxuriousand  effeminate, 
not  the  fore-arm  only,  but  the  whole  arm,  w’as 
bare,  up  to  the  very  shoulder. 

II.  In  both  sexes,  on  working  days,  shoes 
wooden ; stockings,  none : on  Sundays,  stock- 
ings  and  slippers. 

Shoes  wooden,  for  several  reasons  : — 

1.  They  are  cheaper  than  leather. 

2.  Among  the  common  people  in  England, 
they  are  known  as  a sort  of  emblem  of  ser- 
vitude. 

3.  By  the  noise  they  make  on  the  iron  bars, 
of  which  the  floors  of  the  cell-galleries  are 
composed,  they  give  notice  whenever  a pri- 
soner  is  on  the  march.  Putting  them  off,  in 
order  to  prevent  this,  and  escape  observation, 
is  an  act  which,  if  forbidden,  will  not  be 
practised,  where  non  - discovery  will  be  so 
perfectly  hopeless.  Besides  that  the  bars 
would  give  pain  to  bare  feet  not  accustomed 
to  tread  on  them. 

4.  Were  the  prisoners  to  go  bare-foot,  the 
bars  which  form  the  floor  of  the  galleries  must 
be  so  much  the  closer,  consequently  the  more 
numerous  and  expensive. 

5.  In  climbing,  with  a view  to  escape,  it 
would  be  impossible  to  make  use  of  the  feet, 
either  with  the  wooden  shoes  on,  or  with 
naked  feet  kept  tender  by  the  use  of  shoes. 
Common  leather  shoes,  especially  when  stout 

[ and  coarse,  are  of  great  assistance  in  climbing. 
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and  bare  feet,  bardened  by  treading  on  iron 
and  on  the  bare  ground,  might  find  no  great 
difficnlty.  Bare  feet,  that  were  accustomed 
to  shoes,  would  serve  as  iudifferently  for 
running  as  for  climbing ; and  a fugitive  would 
hardly  carry  about  with  hira  so  palpable  a 
mark  of  bis  condition  as  a pair  of  wooden 
shoes. 

Neither  in  this  privation,  fashion  apart,  is 
tbere  any  real  hardsbip.  Not  to  mention  an- 
tiquity,  or  foreign  nations,  in  Ireland,  shoes 
and  stockings  are  rare  among  the  common 
people  in  the  country,*  In  Scotland,  these 
habiliments  are  not  generally  worn  by  ser- 
vant-maids,  even  in  creditable  families. 

It  is  on  account  of  fashion,  and  the  notions 
of  decorum  dependent  on  fashion,  and  to 
avoid  giving  disgust  to  the  chapel-visitors, 
that  I propose  stockings  and  slippers  for  Sun- 
days.  Slippers'in  preference  to  shoes,  as 
helping  to  keep  up  the  distinction,  and  being 
less  expensive.  Slippers,  according  to  our 
customs,  suit  very  weíl  the  condition  of  those 
who  it  is  not  intended  should  ever  be  absent 
from  borne.  But  in  the  East,  they  are  worn 
at  all  times  in  preference  to  shoes. 

As  to  the  rest,  see  the  title  of  Health  and 
Cleanliness. 


. SECTION  VIII. 

BEDDING. 

A WORD  or  two,  merely  to  set  the  manager 
at  liberty  on  the  article  of  bedding.  More 
unlegislative  minuteness  — more  unthrifty 
fíxation.  Each  prisoner  is  to  have  a bedstead ; 
that  bedstead  is  to  be  iron;  the  sheets  are  to 
be  One  or  more ; they  are  to  be  hempen ; there 
is  to  be  a coverlet;  there  are  to  be  blankets;  ¡ 
there  are  to  be  two  or  more  of  them,  and  they 
are  to  be  coarse.  Why  a bedstead  at  all  events, 
and  that  of  iron,  by  act  of  parliament  ? Not 
that  there  is  any  barra  in  giving  prisoners  iron 
bedsteads : it  is  what  I might,  for  aught  I 
know,  give  them  myself,  if  it  depended  upon 
me.  Here,  again,  what  is  the  object? — com- 
fort, or  economy  ? The  former  gains  nothing, 
and  the  latter  suffers  by  it.  Spite  of  the  act, 
your  bedstead,  though  of  iron,  may  be  so 
dear  as  to  be  an  unfrugal  one,  or  so  scanty 
as  to  be  an  uncomfortable  one.  Procrustes, 
were  he  manager,  would  find  nothing  in  it 
against  his  bed.  Is  it  that  iron  is  the  cheapest 
material  for  bedsteads  ? A contractor,  then, 
had  it  been  left  to  him,  would  have  employed 
it.  But  it  is  not  cheaper  : a wooden  one  of 
the  same  size  may  be  had  for  less  inoney ; and 
a bedstead,  even  a wooden  one,  will  last  for 
ages.f 

• Young’s  Ireland,  p.  121. 

Bugs,  it  is  true,  may  lodge  in  wooden  bed- 
■teads.  This  is  a very  good  reason  for  prefemng 
uonones  forhosoitals.  But  there  the  case  isdifier- 
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But  why  forcé  bedsteads  upon  the  manager 
at  all  ? Is  it  so  certain  that  they  will  be  pre- 
ferable  to  hammocks  ? Is  it  so  certain  that 
they  will  be  cheaper  ? Will  they  be  warmer  ? 
Will  they  require  less  bedding  ? Will  they 
take  up  so  much  less  room  ? Is  there  anything 
in  hammocks  inconsistent  with  good  health? 
Had  the  immortal  crews  of  the  Resolution 
and  Adventure  anything  else  to  lie  on  ? Can 
hammocks,  any  more  than  iron  bedsteads. 
harbour  bugs  ? 

Why  matting  ? Is  it  that  you  are  afraid  of 
their  having  feather-beds  ? My  contractor 
would  ease  you  of  your  fears.  Why  matting, 
and  not  straw  Matting  is  not  so  favour- 
able  to  cleanliness  as  straw.  Matting,  being 
a manufacture,  costs  something  to  make,  and 
cannot  be  shifted  every  week  or  fortnight,  on 
account  of  the  expense  : straw  might ; the 
more  easily,  because,  having  performed  this 
Service,  it  might  be  applied  to  other  uses  with 
little  loss  of  valué. 

Sheets,  why  hempen  at  all  events?  If  flaxen 
be  cheaper,  why  have  hempen  ones?  If  dearer, 
what  fear  is  there  that  the  governor,  if  he 
undertook  the  business  by  contract,  would 
aUow  them  ? 

Blankets,  too — to  what  end  speak  of  blan- 
kets and  coverlets,  and  enact  that  tbe  blankets 
shall  be  “ coarse,”  leaving  the  coverlet  to  be 
of  eider-do\\Ti  ? Peculation  or  extravagance 
might  gi'-e  each  man  blankets  by  dózens,  and 
those  of  bedver  or  vigogna  wool,  for  anything 
there  is  here  to  prevent  it : a varice  might 
starve  him  with  a worn-out  linen  coverlet. 
two  thread-bare blankets,  and  those  not  worlh 
picking  off  a dunghill.|| 


SECTION  IX. 

HE.4LTH  AND  CLEANLINESS. 

Hints  relativo  to  this  subject  are  not  noble 


ent  in  a thousand  respecta.  Comfort  is  the  great 
object  there : by  discomfort  and  want  of  rest, 
even  a bug  bite  may  be  productive  of  serious 
consequences.  In  hospitals,  the  introduction  of 
such  vennin  is  facilitated  by  the  promiscuous  ac- 
cess  incident  to  a frequent  change  of  inhabitants. 
and  to  a State  of  freedom  : discipline,  in  this  as 
in  other  points,  cannot  be  enforced  with  equal 
rigour  or  facility. 

:f  To  inclose  the  straw,  as  Howard  says,  there 
should  be  a sack,  for  several  reasons. 

II  If  you  must  regúlate,  do  what  for  the  huiks 
the  act  has  not  done,  and  save  men  from  the 
incommodious  and  indelicate  necessity  of  lying 
two  in  a bed.  On  board  the  huiks,  this  was 
(and  I suppose  is)  the  case,  a.s  the  evidence  the 
authors  of  this  act  had  bel'ore  them  declares. 

The  single  sheet  the  act  allows  of  is  an  awk- 
ward  and  uncomfortable  contrivance.  A sack. 
with  a flap  under  the  chin,  would  take  less  stuíi, 
and  be  more  comfortable. 

This.  let  it  be  observed,  is  in  a note,  and  not 
¡ in  an  act  ot  parliamenu 
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PANOPTICON;  POSTSCRIPT,  PART  II.  [Sect.  X. 


in  themselves ; but  they  are  ennobled  by  the 

1.  No  blowing  of  noses  but  with  a hand- 

2.  No  spitting,  but  ¡n  a handkerchief  or 
spitting-box. 

3.  No  tobáceo  in  any  sbape. 

4.  Washing  of  bands  and  face  at  rising  and 
going  to  bed. 

5.  Washing  of  bands  immediately  before 
and  after  each  meal. 

6.  Washing  of  feet  at  going  to  l)ed. 

7.  Huir  of  the  head  to  be  shaved  or  cropt : 
if  shaved,  to  be  kept  deán  by  washing ; if 
cropt,  by  brushing. 

8.  Bathing  to  be  regularly  performed : in 
summer  once  a-week ; in  spring  and  autuinii 
once  a-fortnight ; in  winter  once  a-month.* 

9.  Shirts  deán  twice  a-week. 

10.  Breeches  washed  once  a-week : coats 
and  waistcoats  once  a-month  in  summer ; once 
in  six  weeks  in  spring  and  autumn ; and  once 
in  winter : sheets,  once  a-month : blankets, 


typical : may  it  be  prophetic ! — Alas!  were  j¡ 
it  but  as  easy  to  wash  away  moral  as  corpo-  ¡ 
real  foulness ! 

Here  migbt  regulation  range,  and  economy  i 
recei ve  no  disturbance.  Accordingly ......  shall  ; , 

I say?  — No:  I will  not  be  spiteful: — but  .i. 
however,  so  it  is,  the  p>enitentiary  act  is  silent.  , •. 

On  reception  in  particular,  thorough  cleans- 
ing  in  a warm  bath — thorough  visitation  by  ' 
the  surgeon.  This  in  a reception-house  with-  5 
out  the  building.  Clothing  new  from  top 
to  toe — the  oíd  thoroughly  scoured  or  con- 
demned.  Ablution — regeneration — solem- 
nity — ceremony — form  of  prayer : — the  oc- 
casion  would  be  impressive.  Grave  music,  if 
the  establishment  furnished  it ; psalmody  at 
least,  with  the  organ.  To  minds  like  these  (to 
look  no  farther,)  what  preaching  comparable 
to  that  which  addresses  itself  to  sense  ? 


SECTION  X. 

OF  AIRING  AND  EXERCISE. 


once  in  summer. 

11.  Clothes  all  white,  and  undyed : by  this 
means  they  can  contract  no  impimity  which 
does  not  show  itself. 

Observations Much  of  the  regimen  on 

this  head  must  of  course  be  arbitrary : it  may 
be  tigh tened  by  soine — it  may  be  relaxed  by 
others,  and  yet  nobody  to  blame. 

Nothing  Uke  all  this  nicety  with  regard  to 
deanliness  can  be  necessary  to  health : in 
some  points,  it  is  more  than  is  practised  by 
persons  of  the  highest  stations  and  of  the 
greatest  delicacy.  But  the  great  use  of  it  is 
to  ensure  siiccess  to  the  plan  of  chapel- visi- 
tation, in  which  view  it  is  absolutely  neces- 
sary to  prevent  everything  that  can  give  dis- 
gust  to  any  of  the  senses.  To  get  a bow 
straight,  bend  it,  says  the  proverb,  the  oppo- 
site  way. 

This  part  of  the  regimen  has  even  a higher 
object.  Between  physical  and  moral  deli- 
cacy, a connexion  has  been  observed,  which, 
though  formed  by  the  imagination,  is  far  from 
being  imaginary.  Howard  and  others  have 
remarked  it.  It  is  an  antidote  against  sloth, 
and  keeps  alive  the  idea  of  decent  restraint, 
and  the  habit  of  circumspection.  Moral  pu- 
rity  and  physical  are  spoken  of  in  the  same 
language : scarce  can  yon  incúlcate  or  com- 
mend  the  one,  but  some  share  of  the  appro- 
bation  refleets  itself  upon  the  other.  In  minds 
in  which  the  least  grain  of  Christianity  has 
been  planted,  this  association  can  scarce  faü 
of  having  taken  root : scarce  a page  of  scrip- 
ture  but  recalls  it.  Washing  is  a holy  rite  : 
those  who  dispute  its  spiritual  efficacy,  will 
iiQt  deny  its  physical  use.  The  ablution  is 

• In  coid  weather,  immediately  before  the 
wimmons  to  the  wheel  would  be  the  best  time. 
1 he  wannth  lost  in  the  former  operation  would 
thus  be  restored  with  interest  by  the  latter. 


The  use  of  airing  is  to  serve  as  a preservative 
to  health. 

Literally  taken,  it  means  nothing  but  ex- 
posure  to  the  air.  But  under  the  notion  of 
airing  is  tacitly  included  that  of  exercise.  As 
a means  to  the  above  end,  either  would  be 
incomplete  without  the  other. 

In  the  choice  of  a plan  of  airing  for  a peni- 
tentiary-house,  and  in  particular  for  a Pan- 
opticon  penitentiary-house,  the  following  are 
the  qualities  that  appear  to  be  particularly 
desirable : — 

1 . That  it  be  sufficient  for  the  purpose  of 
health,  for  the  sake  of  which  it  is  instituted. 

2.  That  it  be  subject  to  the  inviolable  law 
of  inspection. 

3.  That  it  be  not  incompatible  with  the 
degree  of  seclusion  pitched  upon. 

4.  That  it  be  capable  of  being  applied  re- 
gularly and  without  interruption. 

5.  That  it  be  favourable  to  economy,  viz. 
either  by  being  productive  of  a profit,  or  at 
least  of  being  applied  with  as  little  expense 
and  consumption  of  time  as  may  be,  on  all 
days  except  those  in  which  religión  is  under- 
stood  to  put  a negativa  upon  that  worldly 
consideration.f 

Walking  in  a wheel  is  a species  of  exercise 
that  fulfils  to  perfection  every  one  of  the 
above  conditions. 


+ In  the  Wymondham  penitentiary-house,  the 
place  allowed.  the  only  one  that  can  be  allowed, 
for  airing,  is  the  inclcéed  quadrangle  within  the 
building,  an  atea  of  about  70  to  80  feet.  In  this 
the  airis  taken — ^bywhom?  byall  the  prisoners? 
No:  but  by  “ some''  only.  And  by  tnose  how? 
regularly  ? No : but  “ occasionally."  Wlw  by 
some  only,  and  by  those  only  ocasionaUy  ? Jttoes 
the  necessity  of  air  and  exercise  to  bódth  and 
life  come  at  odd  times,  and  vaiy  with  the  degrees 
or  fancied  degrees  of  guüt  ? 


AIRING  AND  EXERCISE. 


Skct.  X.] 

1.  It  does  every  thing  that  can  be  wished 
for  with  regard  to  bealth.  You  may  give  a 
man  as  much  or  as  little  of  it  as  you  please. 
It  is  but  a particular  mode  of  walking  up  bilí. 
A lazy  pnsoner  cannot  cheat  you.  The  turns 
may  be  numbered — there  are  known  contriv- 
ances  for  that  purpose.  A partial  or  tyran- 
iiical  inspector  cannot  assign  to  a prisoner  too 
little  of  this  exercise,  or  too  much.  The  ef- 
fect  is  produced  by  the  mere  weight  of  the 
body  successively  applied  to  different  points. 
Exertion  cannot  be  shrunk  from  by  one  man, 
or  exacted  beyond  measure  from  another. 
The  exercise  is  the  same,  or  nearly  the  same, 
for  one  man  as  another : for  a heavy  man  as 
for  a light  one. 

2.  That  ifis  capable  of  exposure  to  inspec- 
tion,  is  evident  enough.  It  is  scarce  necessary 
to  observe  that  the  axis  of  the  wbeel  should 
be  placed  in  a line  not  widely  deviating  from 
a right  line  drawn  from  it  to  the  inspector’s 
eye,  when  stationed  in  the  look-oui  or  exte- 
rior lodge. 

3.  It  is  not  incompatible  wth  the  strictest 
plan  of  seclusion : not  even  with  absolute  so- 
litude.  Whatever  persons  are  companions  in 
a cell,  the  same  persons  and  no  others  may 
be  companions  in  a wheel.  The  different  par- 
tios may  relieve  one  another  in  the  way  that 
will  be  pointed  out  presently,  without  any 
opportumty  of  converse. 

It  is  beyond  comparison  more  compatible 
with  seclusion,  and  eveii  with  solitude,  than 
ordinary  walking.  Requiring  more  exertion, 
a given  quantity  of  it  will  go  much  farther, 
and  is  performed  without  change  of  place.  It 
is  walking  up  a hill,  and  that  a pretty  steep 
one. 

4.  It  need  not  suffer  any  interniption  what- 
soever ; not  eyen  in  the  worst  of  wcather.  To 
each  airing-wheel  there  is  an  awning,  to  be 
used  only  in  bad  vveather,  supported  by  a few 
slight  iron  pillars,  and  coinposed  of  canvass, 
or  whatever  else  is  cheapest.  It  is  provided 
ivith  side-flaps  all  round  : such  of  them  only 
as  are  necessary  to  keep  out  the  weather  are 
let  down ; that  side  alone  excepted  which  is 
towards  the  inspector,  and  which,  if  let  down, 
would  iinpede  his  view.  To  extend  the  pro- 
tection  to  this  open  side,  the  apertura  is  co- 
vered  by  a short  projection  like  a,  porch. 

5.  It  is  Tiot  only  favourable  to  economy, 
but  the  only  operation  ever  thoiight  of  in  this 
view  that  is  so.  It  is  all  profit ; and  this  pro- 
fit  is  obtained  without  any  sacrifice.  It  is  not 
in  the  smallest  degree  the  less  healthful  for 
the  profit  which  it  brings : walking  up  hill  is 
not  at  all  a worse  exercise,  though  it  will  go 
farther,  than  walking  on  plain  ground.  Health 
and  economy  are  not  upon  such  bad  terms  as 
the  authoritative  plans  of  penitentiary  man- 
agement  seem  to  suppose  : an  operation  is  not 
unfitted  for  the  one  purpose,  merely  by  being 
made  subservient  to  the  other.  No  othcr  of 
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the  modes  as  yet  proposed  of  applying  forced 
labour  is  equally  advantageous,  or  equally  un* 
obnoxious  to  abuse.  Heaving  at  a capstern 
the  exercise  placed  on  a line  with  it  by  the 
penitentiary  act,  bears,  as  we  have  already 
seen,  no  comparison  with  it. 

6.  This  exercise,  it  may  be  observed,  is  ap. 
plicable  with  equal  propriety  to  both  sexes. 
What  should  hinder  the  setting  a woman  to 
walk  up  a hill,  any  more  than  a man  ? But 
who  could  think  of  setting  the  weaker  and 
softer  sex  to  strain  and  struggle  at  a cap- 
stern ? 

To  attempt  to  determine  what  are  the  most 
advantageous  applications  of  all  that  could  be 
made  of  the  power  thus  acquired,  would  be 
equally  useless  and  impracticable.  It  may  be 
applied  to  any  purpose  whatsoever,  thíit  the 
form  of  the  building  or  the  dimensions  of  the 
outlets  do  not  exelude.  Every  one  who  is  at 
all  conversant  with  the  principies  of  mechanics 
knows,  that  when  you  have  obtained  anyhow 
a given  quantity  of  power,  the  direction  that 
may  be  given  to  it,  and  the  uses  it  may  be  ap- 
plied to,  are  at  your  command.  If  your  trade 
requires  it,  you  may  have  a perpetual  motion 
if  you  please,  You  may  do  what  the  peniten- 
tiary act  advised  you — saw  stone,  polish  mar- 
ble,  beat  hemp,  rasp  logwood,  or  chop  rags. 
You  may  do  a thousand  things  besides ; and 
amongst  the  thousand,  a thousand  to  five, 
some  that  will  be  more  profitable  than  those. 
Having  it  in  this  case  cheaper  than  you  can 
employ  even  the  powers  of  nature — having  it 
in  short  for  nothing,  you  may  apply  it  with 
advantage,  in  every  instance  where  there  is 
advantage  to  be  made  by  dividing  labour,  in 
such  a manner  as  to  commit  the  production 
of  the  forcé  and  the  direction  of  it  to  different 
hands. 

One  indispensable  demand  there  is  for  it, 
and  but  one — the  raising  water  for  the  sup- 
ply  of  the  establishment:  and  bealth  will  thus 
receive  a double  sacrifice.  But  for  this  pur- 
pose a small  part  of  the  quantity  of  this  sort 
of  labour  requisito  for  airing  and  exercise  will 
be  sufficient : the  rest  will  remain  free  to  be 
dedicated  to  economy,  in  whatever  may  be 
its  most  productive  shape. 

What  is  the  proportion  of  time  that  ought 
to  be  allotted  to  this  part  of  the  discipline  ? 
The  quantity,  it  is  evident,  will  admit  of  very 
considerable  variation.  It  will  be  less  fati- 
guing,  without  being  less  conducive  to  health. 
if  performed  at  twice  rather  than  once,  and 
divided  between  distant  parts  of  the  day. 
Less  than  a qiiarter  of  an  hour  each  time  will 
hardly  answer  any  purpose ; but  that  time 
may  be  doubled,  trebled,  quadrupled,  if  e(;o- 
nomy  should  require  it.  Happily  the  human 
frame  allows  of  a considerable  latitude  in  this 
as  well  as  in  most  other  parts  of  the  dietetic 
regimen ; ñor  therefore  will  it  follow,  that 
because  half  an  hour  .«pent  in  this  way  out  of 
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four  and  twenty  would  be  sufficient,  a whole 
one,  or  even  two  whole  ones,  would  be  too 
much. 

Under  the  notion  of  hard  labour,  the  peni- 
tentiary  act  prescribes,  as  we  have  seen,  eight 
hours  of  this  exercise  out  of  the  four  and 
twenty,  at  the  time  of  the  year  when  it  is 
least  fatiguing,  and  a quarter  as  much  again 
when  it  is  most  so. 

The  different  parties,  I have  said,  or  indi-* 
viduals,  may  relieve  one  another  without 
opportunity  of  converse.  On  the  striking  of 
the  dock,  an  inspector  from  his  gallery  opens 
the  cell  where  the  prisoner  is  whose  turn 
it  Í8  to  go  into  the  wheel.  He  takes  his 
course  in  the  track  already  described,*  Ar- 
rived  at  the  door  which  leads  to  the  wheel, 
by  opening  it  he  gives  motion  to  a bell,  at  the 
sound  of  which,  and  not  before,  the  prisoner 
who  is  walking  in  the  wheel  quits  it  and  re- 
turns  to  his  cell.  Silence  is  enjoined  to  both 
parties  by  a general  law.  The  shifting,  be- 
ing  the  \vork  but  of  a moment,  and  then  per- 
formed  under  an  inspector’s  eye,  can  never, 
under  these  circumstances,  afford  room  for  a 
prohibited  conversation  of  any  contimiancc  or 
effect.  By  the  bell  attached  to  the  door  that 
opens  from  the  staircase  upon  the  gallery  ad- 
joining  to  his  cell,  notice  is  given  of  the  ar- 
rival of  the  returning  prisoner  to  the  inspector 
of  his  story,  who  immediately  repairs  to  that 
spot  in  the  inspection  gallery  which  is  oppo- 
site  to  the  cell  in  question,  and  opens  it,  as 
before,  to  let  in  the  returning  prisoner,  in 
the  same  manner  that  he  who  has  just  de- 
scended was  let  out.  The  inspector,  having 
a less  circle  to  move  in,  will  naturally  have 
reached  his  station  before  the  prisoner  has 
reached  the  corresponding  one ; but,  should 
this  not  be  the  case,  the  prisoner  is  in- 
structed  to  wait  in  the  front  of  his  own  cell, 
without  speaking  or  looking  towards  either 
of  the  adjacent  ones.  The  same  instruction 
-s  given  with  regard  to  every  cell  by  which 
he  has  ocaasion  to  pass  in  his  way  down  and 
up.  And  this  instruction  is  not  likely  to  be 
broke  tbrough,  as,  besides  the  general  se- 
curity  for  its  observance  aíforded  by  the  in- 
spection principie,  the  inspector  has,  by  the 
above-mentioned  bell,  received  warning  to 
observe. 

Moie  of  Airing  on  the  Parade.  — Two  in- 
spectors,  in  the  first  place,  repair  from  the 
-owest  inspection-gallery  by  the  line  of  com- 
munication  to  the  look-out,  taking  with  them 
fire-arms,  with  a proportionable  supply  of 
ammunition.  In  their  way  they  carefully  ob- 
serve that  the  side  doors  opening  into  the 
parade  in  the  yards  from  the  covered-way 

• Through  the  prisoners’  staircase  on  that 
side,  the  grated  passage,  the  prisoners’  straits,  the 
prisoners’  rising-stairs,  and  the  prisoners’  lañe, 
out  of  which  a side-door  opens,  leading  to  the 
wheels.  See  Pan  I.  § 10, 15,  10,  17,  and  20. 


through  the  prisoners’  lañes,  are  locked.  No- 
tice  being  given  to  the  inspectora  within,  that 
those  in  the  look-out  have  taken  their  sta- 
tion, the  prisoners  are,  in  the  way  already 
described,  let  out  of  their  cells.  Arrived  at 
the  parade,  they  take  their  stations  on  the 
lines  corresponding  to  their  respective  cells. 
They  halt  till  it  be  seen  that  they  have  pro- 
perly  occupied  their  respective  posts.  Then, 
on  a signal  given  from  the  look-out,  the  raarch 
begins. 

To  mark  the  time,  and  to  preserve  regu- 
larity  the  better,  the  assistance  of  martial 
music  may  be  called  in,  Though  the  object 
be  not  military,  there  is  nothing  to  hinder  the 
copying  in  this  respect  the  regularity  of  the 
military  discipline.  What  are  thfe  institutions 
in  which  regularity  may  not  have  its  use? 
By  military  arrangement,  any  number  of  per- 
sons  may  be  kept  together  or  asunder  at  plea- 
sure,  while  in  motion  as  well  as  while  at  rest. 
By  military  discipline,  a large  number  may 
be  kept  virtually  separated,  though  collected 
within  a narrow  space.  At  the  time  of  ex- 
ercise, what  conversation  can  be  carried  on. 
even  between  next  neighbours,  though  not  a 
yard  asunder  ? Even  in  the  milder  discipline 
of  the  school,  if  the  master  thinks  proper  to 
command  silence,  what  conversation  can  be 
carried  on  within  the  circuit  of  his  eye  ? 

It  is  in  this  way  that  hundreds,  as  we  have 
seen,  may  enjoy  the  benefit  of  air  and  exer- 
cise without  the  liberty  of  conversation,  in  a 
space  which,  without  an  arrangement  of  this 
sort,  would  not  be  sufficient  to  afford  to  three, 
no,  ñor  to  two,  the  same  limited  indulgence. 
In  this  way,  the  space  absolutely  necessary 
for  the  purpose  may  be  determinad  to  a foot 
square,  and  reduced  to  the  smallest  allowance 
possible.* 

Thus  much  for  airing,  considerad  as  con- 
joined  with  exercise.  But  too  much  care  can- 
not  be  taken  to  profit  by  every  opportunity 
that  presents  itself,  of  giving  the  prisoners 
the  benefit  of  the  salutary  influence  of  the 
open  air.  The  house  which  they  inhabit  is 
beyond  example  airy.  True,  but  still  it  is  a 
house.  We  shall  come  presen tly  to  the  head 
of  schooling.  This  exercise  of  the  mind, 
though  it  cannot  conveniently  be  conjoined 
with  bodily  exercise,  may  in  fit  weather  be 
as  well  performed  in  the  yard  as  in  a confinad 
air.  Ii  therefore  ought  to  be,  whenever  the 
inclemency  of  the  weather  does  not  abso- 
lutely forbid  it. 


* The  expense  of  the  music  is  scarce  worth 
mentioning.  On  such  simple  Instruments  as  a 
fife  and  druno,  a very  slight  degree  of  instruction 
will  be  sufficient  to  the  simple  purpose  of  aft'ord- 
ing  a measure  to  the  time.  That  among  such  a 
multitude  two  or  three  persons  susceptible  of  thi» 
degree  of  instruction  should  not  be  to  be  found, 
if  not  already  possessed  of  it,  is  not  to  be  sup- 
posed. 
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SECTION  XI. 

SCHOOLING  AND  SUNDAY  EMPLOYMENT. 

Every  penitentiary-holise,  it  ¡s  observed  in  the 
Letters,  besides  being  a penitentiary-house, 
was  Hable  to  be  an  hospital.  Every  peniten- 
tiary-house— I mighthave  added,  every  Pa- 
nopticon  penitentiary-house  more  particularly, 
migbt  be,  and  ought  to  be  a school — to  child- 
ren  at  any  rate,  since  so  it  is,  that  even  that 
tender  agé  is  not  exempt  either  from  the  pu- 
nishment,  or  from  the  guilt  that  leads  to  it ; 
and  why  not  for  the  illiterate  at  least  ainong 
nien  ? Not  many  surely  will  there  be,  even 
among  the  adult  members  of  this  community, 
whose  education  has  been  so  complete  as  to 
have  left  them  nothing  to  learn  that  could  be 
of  use  either  to  tbeir  master  or  to  themsel  ves. 
To  read,  to  write,  and  to  cast  accounts — such 
ordinary  branches  of  instruction  might  be 
common  to  them  all.  Of  such  of  them  as 
possessed  the  seeds  of  any  peculiar  talent,  the 
valuable  qualities  might  be  found  out  and 
cultivated.  Drawing  is  of  itself'a  lucrativo 
branch  of  industry,  and  might  be  made  as- 
sistant  to  several  others.  Music,  here  as  else- 
where,  might  be  made  an  assistant  to  the 
productivo  valué  of  the  chapel.  If  to  a just 
comprehension  of  his  own  interest,  the  con- 
tractor should  add  a certain  measure  of  spirit 
and  intelligence,  he  will  naturally  be  disposed 
to  put  them  in  possession,  according  to  their 
several  capacities,  of  every  such  profitable 
talent  they  can  be  made  to  acquire.  Who 
can  doubt  of  it  ? — their  acquirements  are  his 
gains.  Where  is  the  academy  of  which  the 
master  has  so  strong  or  so  immediate  an  in- 
terest in  the  proficiency  of  his  pupils  ? 

Instruction  being  to  be  administered,  at 
what  times  of  the  week  and  of  the  day  ? 
Tvvo  words — Sunday  Schools — resol  ve  every 
difficulty.  In  them  we  see  a vacant  spot,  ñor 
that  an  inconsiderable  one,  of  which  instruc- 
tion in  its  most  respectable  branches,  intel- 
lectual  as  well  as  moral  and  religious,  may 
take  possession,  without  any  opposition  on 
the  part  of  economy.  Time  was  wanting  for 
such  employments ; employments  were  want- 
ing for  this  time : both  demands  are  satisfied 
by  a principie  so  happily  established  and  ap- 
proved. 

Of  what  nature  shall  the  employment  be 
at  those  times?  Let  religión  pronounce,  the 
answer  cannot  be  long  to  seek.  Two  modes 
of  occupation  present  themselves  : exercises 
of  devotion;  and  lessons  of  instruction  in 
such  acquirements  as  are  capable  of  being  in- 
listed  in  the  Service  of  devotion.  That  the 
whole  extent  of  the  time  could  not  be  exclu- 
sively  appropriated  to  the  former  purpose,  is 
obvious  enough ; the  very  sentiinent  is  more 
thaii  will  be  to  be  found,  until  it  be  planted 
by  instruction,  in  such  corrupt  and  vacant 
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minds.  Paternosters  in  incessant  repetition, 
with  heads  to  number  them,  may  fill  up,  if 
you  insist  upon  it,  the  whole  measure  of  the 
day:  but  the  words,  instead  of  being  signs  of 
pious  thoughts,  would  be  but  so  many  empty 
sounds  — and  the  beads  without  the  words 
would  be  of  equal  efficacy. 

I speak  under  correction : but  for  my  own 
part,  I must  confess,  that  among  arts  capa- 
ble  of  being  employed  in  the  Service  of  reli- 
gión, I see  none  that  need  be  excluded,  even 
on  this  consecrated  day,  so  long  as  they  are 
actually  and  faithfully  occupied  in  that  Ser- 
vice. Among  the  most  obvious  are  those 
already  mentioned  in  a more  general  view, 
especially  that  branch  of  music  which  has  re- 
ceived  the  ñame  oí  psalmody.  , And  if  arts  of 
a more  refincd  and  privileged  texture,  such  as 
that  of  design  in  any  of  its  numerous  branches, 
could  find  admittance  into  so  unpolished  a 
society,  why  should  they  be  excluded  even 
on  that  day,  so  long  as  they  wear  the  habit 
of  the  day  ?• 

Mode  of  Airing  and  Exercising  on  Sun- 
days.  — To  take  their  lessons  they  repair, 
when  season  and  weather  perniit,  to  a kiiuí 
of  open  amphitheatre  in  the  airing-yard,  of 
which,  if  necessary,  there  may  be  severa], 
placed  between  the  walks  of  the  airing-pa- 
rade — for  which  once  more  see  the  figure.  The 
form  of  this  erection  is  circular,  with  part  of 
the  circle  cut  off  as  by  a secant,  in  which  the 
instructor  stations  himself  so  as  to  have  none 
of  his  pupils  behind  him,  ñor  out  of  his  view. 
O ver  the  seats  may  be  thrown  occasionally 
a canvass  awning,  supported  by  iron  pillars, 
with  'flaps  to  let  down  on  the  weather  side, 
in  case  of  violent  wind  or  rain.  If  these  flaps 
be  not  let  down,  or  not  let  down  on  the  side 
towards  the  look-out,  the  prisoners  in  their 
school  are  open  to  the  eyes  not  only  of  the 
schoolmaster,  but  of  the  inspectors  stationed 
in  that  exterior  lodge.  But  at  the  worst,  the 
vicinity  of  these  armed  protectors  averts  from 
the  instructor  every  idea  of  danger.f 

* Drawing,  engraving,  and  colouring  prints 
of  Scripture  scenes  Ibr  editions  of  the  Bible.  the 
Book  of  Common  Prayer,  and  other  religious 
publications,  furnish  constant  employment  lor  a 
numberof  handsincomparablygreater  than  could 
ever  be  picked  out  for  such  ingenious  arts  (rom 
a penitentiary-house.  Reading  and  writing  will, 
of  course,  on  these  days,  take  religious  subjects 
for  their  theme;  and  these  vulgar  branches  of 
instruction  will  lind  sufficient  occupation  for  by 
far  the  greater  part  of  the  prisoners.  But  where 
these  inferior  sources  have  been  exhausted,  what 
scruple  need  there  be  of  ascending  to  the  otl  er 
higher  ones  ? The  great  object  qf  this  conse- 
crated day  is  to  keep  alive  the  sen  timen  t of  reli- 
gión in  men’s  minds : what  exercise,  therefore. 
that  contributes  to  that  end  can  justly  be  decmed 
unseasonable  ? , 

•f  Were  the  roof  a permanent  one,  a tiled 
roof  for  example,  it  niigiit  be  diíficiilt  to  (ind  a 
situation  where  it  could  be  p'aced  without  afibrd- 
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It  is  not  a very  slight  degree  of  coid,  nor 
a slight  measure  of  bad  weather,  that  should 
exelude  them,  on  this  only  day  out  of  seven, 
from  the  healthful  influence  of  the  open  air. 
Biit  in  case  of  absolute  necessity,  the  business 
of  reformatory  instruction  may  be  transferred 
to  the  chapel,  there  to  be  carried  on  between 
or  after  the  times  of  divine  service. 

Introduced  into  the  middlemost  inspec- 
tion-gallery  by  the  correspondent  traversing- 
staircase,  in  the  same  order  as  into  the  airing- 
parade,  and  with  similar  precautions,  they  take 
the,ir  stations  in  the  chapel-area  and  lower- 
gallery  attached  to  it,  two  armed  inspectors 
having  first  stationed  themselves  in  the  gal- 
lery  above.  Their  station  gained,  the  doors 
by  which  they  have  been  discharged  into  it 
from  the  circumambient  inspection-gallery  are 
locked.*  The  schoolmaster  may  either  oc- 
cupy  the  clerk’s  place  under  the  pulpit,  or 
quit  it  and  go  round  to  them,  accordjng  to  the 
nature  of  the  instruction  to  be  conveyed.f 

SECTION  XII. 

OF  VENTILATION,  SHADING,  AND  COOLING. 

Of  ventilation,  considered  as  a part  of  the 
regimen,  little  need  be  said.  In  the  coid  sea- 
son  the  process  is  carried  on,  and  that  in 
perfection,  by  the  apparatus  employed  for 
warming : and  even  in  warm  weather,  where 
no  artificial  heat  is  introduced,  the  same  struc- 
ture  can  scarce  fail  of  ensuring  the  same  ef- 
fect.  Were  it  otherwise,  nothing  more  easy 
than  to  keep  the  Windows  open,  especially  on 
Sundays,  and  on  vveek-days  at  airing  times, 
when  the  prisoners  are  absent  from  their  re- 
spective cells.  In  other  prisons,  comfort  and 
health  are  at  variance ; and  the  preference 
pven  by  uncultivated  minds  to  present  feel- 
ings  over  remóte  considerations,  renders  the 
enforcement  of  this  part  of  the  discipline  more 
or  less  precarious.  In  a Panopticon,  in  this 
as  in  almost  all  other  articles,  transgression 
is  impossible.f 

ing  obstruction  in  some  way  or  other  to  the  in- 
spection  principie. 

• Should  it  be  deemed  necessary,  Mr.  Black- 
burne’s  mode  of  sedentary  confineinent  might 
here  be  introduced ; viz.  that  of  letting  down, 
upon  the  level  of  their  breasts  or  stomachs  as 
they  sit,  a bah,  which,  without  touching  or  much 
incommoding  them,  prevents  their  rising  till  it 
be  removed.  Mechanics  and  anatomy  contri- 
buted  each  their  share  in  the  production  of  this 
simple  and  ingenious  contrivance,  which,  how- 
eyer,  amidst  such  an  abundance  of  securities, 
will  hardly  be  deemed  a necessary  one. 

•f  For  instance,  reading  and  writing  portions 
of  Scripture  or  other  devotional  bodes.  The 
profane  and  worldly-minded  study  of  arithmetic 
might  perhaps  be  looketl  upon  as  ill-suited  to 
this  consecrated  place. 

$ In  countries  where  the  intensity  of  the  coid 
renders  men  particularly  averse  to  ventüation. 


For  shading  in  very  hot  weather,  a strip  of 
canvass  to  each  window  may  be  necessary  in 
the  greater  part  of  the  circuit. 

Of  the  apparatus  contri  ved  for  warming,  a 
part  might,  if  it  were  ever  worth  while,  be 
made  subservient  to  the  opposite  purpose. 
A cellar  might  occasionally  be  taken  into  the 
aeriduct  spoken  of  in  the  section  on  warming, 
and  in  this  cellar  as  in  any  other,  there  might 
be  ice.  11 


SECTION  XIII. 

DISTRIBU'nON  OF  TIME. 

Example  for  Worlting  Days. 

Honr& 

Meals  (two  in  a day),  .....  1 j 

Sleep, 7| 

Airing  and  exercise  in  the  wheel  for 
those  employed  in  sedentary  work 
within  doors,  at  two  different  times, 

in  the  whole,  at  least 1 

Sedentary  work, 14 

•Ü 

Example  for  Sundays  and  Church-Holidays. 

Meals, 2 

Sleep, 11 

Morniiig  Service, 1 

Evening  service, 1 

Schooling  — including  catechising  and 
psalmody, 9 

24 

Out  of  the  time  for  sedentary  work  may 
be  taken  the  small  portion  that  will  be  ne- 
cessary  for  the  cleansing  of  the  cells  on  or- 
dinary  days,  and  the  more  thorough  cleansing 
to  be  given  in  the  afternoon  of  Saturdays. 
As  the  cleansing  could  not  so  well  be  per- 
formed  by  candle-light,  nor  work  done  after 
the  cleansing,  whatever  time  remained  after 
this  latter  operation  might  be  bestowed  on 
schooling.  The  time  applied  to  the  latter 
purpose  would,  of  course,  vary  according  to 


deaths,  as  is  observed  by  Howard  from  Russian 
documents,  are  much  more  frequent  in  the  coid 
than  in  the  hot  season : a fact  the  more  worthy 
of  observation,  as  the  former,  naturally  the  heaU 
thier  season,  is  not  there  attended  with  wet,  nor 
subject  to  vicissitudes  as  here.  In  a Panopticort 
thus  equally  warmed  and  constantly  ventilated, 
the  season  which  would  elsewhere  be  the  least 
healthy,  may  be  expected  to  be  the  most  so. 

H In  a Lazaretto  built  on  the  Panopticon  prin- 
cipie, as  suggested  in  the  Section  on  Warming^ 
a provisión  of  this  sort  would  be  not  unsuitabto, 
on  the  score  of  comfort  Whether  on  the  score 
of  economy,  as  a means  of  enabliog  work  to  go 
on  at  times  when  heat  would  not  otherwise  per- 
mit,  any  such  thing  could  be  made  to  «nswer, 
might  not  be  altogether  undeserving  of  con8Íder>» 
ation.  The  facility  might  depend  m some  men- 
sure on  local  citcumstances. 
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the  season ; but  in  such  varíation  tbere  would 
be  no  inconvenience. 

Is  the  time  allowed  for  meáis  too  little  ? 
Half  an  hour  for  breakfast,  and  an  hour  for 
dinner^  is  an  allowance  common  among  work- 
ing  people  in  a State  of  freedom.  My  boarders, 
let  it  be  remembered,  have  not  two  courses 
and  a dessert : ray  workmen  have  not  to  go 
to  a distance  for  their  repast.  Is  the  numl^r 
of  meáis  in  a day  too  small  ? It  is  twice  as 
great  as  that  in  use  among  the  people  of 
antiquity  : it  is  twice  as  great  as  that  which 
satisñed  Homer’s  kings. 

Is  the  time  allowed  for  sleep  too  little  ? 
Lord  Coke  does  not  allow  his  student  so 
much  by  a third.*  Did  he  mean  to  subject 
his  pupil,  the  darling  of  his  aífection,  a youth 
of  birth  and  education,  to  hardships,  and  to 
hardships  too  severe  to  be  imposed  on  felons  ? 
Lord  Coke  knew  what  a man  engaged  in  se- 
dentary  occupations  wanted  ; he  spoke  from 
experience.  The  condition  of  my  felons  is, 
in  this  respect,  twice  or  thrice  as  eligible  as 
that  of  many  an  honest  servant  at  an  inn.f 

Are  14  hours  out  of  24  too  many  for  even 
a sedentary  trade  ? Not  more  than  what  I 
have  seen  gone  through  in  health  and  cheer- 
fulness  in  a workhouse  by  honest  poor. 

This  sketch,  let  it  be  observed,  is  offered 
ratber  in  the  way  of  example,  than  in  the 
shape  of  a peremptory  rule.  All  I mean  to 
represent  as  fixed,  ñor  with  that  unrelenting 
rigour,  is  the  time  for  meáis  and  sleep ; as 


• Sex  horas  somno : totidem  des  legibus  sequis  ; 

Qaatuor  orabis  : des  epulisque  duas. 

Quod  superest  ultra,  sacris  largire  Camoenis. 

•b  I happened  once  to  fall  ¡nto  conversation 
upon  this  subject  with  a maid -servant  at  one  of 
the  London  inns  frequented  by  night-coaches. 
She  went  to  bed  once  a-week  at  most,  ñor  then 
slept  longer  than  other  people.  The  other  nights 
all  the  sleep  she  had  was  two  or  three  hours 
dosing  in  a chair.  No  ill  health — ^no  complaint 
of  haraship.  Such  is  the  power  of  habit ; and 
so  modérate,  in  comparison  of  the  demands  of 
luxury,  are  the  calis  of  nature. 

Determined,  however,  on  this  point  as  on  all 
others,  to  be  on  the  safe  side,  and  being  assured 
by  men  of  eminence  in  the  profession,  tnat  if  the 
general  rule  were  adapted  (as  it  certainly  ought 
to  be)  to  such  constitutions  as  required  the  largest 
allowance,  that  allowance  could  not  well  be  less 
than  eight  hours  out  of  the  twenty-four,  such 
accordingly  is  the  proportion  I pro^se  : taking 
only  hall  an  hour’s  sleep  from  each  of  the  days 
of  labour  to  add  to  that  day  of  which  the  charac- 
teristic  destination  is  to  be  a day  of  rest. 

Bowing  down  to  the  law  aphorism,  Peritis  in 
¿tiá  arte  credendum  esf,  and  preferring  accord- 
ingly, on  a question  of  this  sort,  the  opinión  of  the 
father  of  pnysic  to  that  of  the  father  of  English 
common  law,  I stand  justified  by  the  reverend 
aage  himself,  by  whom  that  ancient  maxim  is 
adopted  and  recognised,  and  who,  in  the  plan  of 
dietética  above  quoted,  S|K>ke,  perhaps,  rather 
as  a poet  than  as  a physician,  and  more  from 
Un.^gination  than  from  experience. 
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to  everything  else,  the  proportions  may  be 
infinitely  diversified,  according  to  particular 
convenience. 

Fifteen  hours  in  the  day  employed  in  lu- 
crative  occupations : for,  in  this  régimen,  he 
it  never  forgotten,  even  the  time  fouud  for 
health  is  not  lostto  industry.l  Fifteen  hoiirs 
out  of  the  twenty-four,  without  the  smallest 
hardship,  and  that  all  the  ye&r  round ; not 
much  less,  as  we  have  seen,  than  douhle  the 
quantity  thus  employed  in  the  establishmcnts 
contrived  at  such  an  immense  expense  for  the 
extraction  of  forced  labour. 

Let  it  not  be  forgotten,  meal  times  are 
times  of  rest : feeding  is  recreation.  Even 
change  of  work,  especially  if  from  gymnastic 
to  sedentary,  is  repose,  not  to  speak  of  re- 
creation. 

The  four  and  twenty  hours  a fieid  for  disco- 
very!  could  any  one  have  thoughtit?  Five.six, 
se  ven,  precious  hours,  out  of  fifteen,  thrown 
away  as  offal ! Such  is  the  account  rendered 
by  the  authors  of  the  penitentiary  act,  of  the 
talents  committed  to  th(|jr  charge  ! 

Seven  hours  taken  from  iiidustry,  taken 
even  from  health,  yet  not  added  even  to  com- 
fort, not  to  mention  an  object  so  perfectly  un- 
thought  of  as  the  improvement  of  the  mind. 

I say,  even  from  health.  By  the  custom  of 
sleeping,  or  what  is  still  worse,  of  lying  a-bed 
awake,  to  e.xcess,  the  animal  frame  is  relaxed, 
the  spirits  simk,  and  the  constitution  dehili- 
tated  and  impaired  ; the  habit  of  indolence 
is  at  the  same  time  formed  and  riveted,  and 
the  texture  of  the  mind  vitiated  along  with 
that  of  the  body.  This  a meliorative,  a re- 
formative  regimen  ! I had  almost  called  it  a 
corruptive  one.  Assoon  would  Iturn  Macbeth 
and  murder  sleep,  as  thus  miirder  healtli  by 
smothering  it  under  a pillow. 

Whence  all  this  waste  of  health  and  time, 
one  may  almost  say  of  good  moráis  ? Is  it  to 
save  money  ? Is  it  that  ingenuity  has  not 
yet  found  out  an  employment  for  candió- light 
that  will  pay  the  expense  of  candios  ? Those 
employments  at  least  might  be  carried  on  by 
candle-light,  and  by  very  little  candle-light, 
(knitting,  for  example)  which  are  carried  on 
without  eyes.  But  if  nothing  in  this  way 
could  be  found  for  them  that  would  fetch  mo- 
ney, they  should  have  light  to  learii  to  read, 
or  to  write,  or  even  to  sing  by,  rather  than 
consume  time  and  health  in  shaking  or  shi- 
vering  in  bed,  comfortless  and  alone,  to  save 
consuming  candles. 

X Ñor  need  the  portion,  if  any,  which  may  be 
thought  iit  to  be  allowed  to  occupations  of  a 
literary  nature,  be  all  of  it  without  an  economical 
use.  Such  as  could  write  weU  enough  might 
copy  for  hire ; al  least  they  might  copy  the  ac- 
counts  and  other  papers  relativa  to  the  m^age- 
ment  of  the  house.  Even  music,  were  ihere  a 
demand  for  it,  might  tind  here  and  diere  a co>q>- 
ist  among  so  large  a number. 
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SECTION  XIV. 

OF  PUNISHMENTS. 

On  ibis  head,  I sliall  not  at  prescnt  be  mi- 
nute : witb  regard  to  particiilars,  a few  hints 
may  serve — principies  have  been  laid  down 
in  another  vvork.* 

Punishments  may  be  increased  in  number 
without  end,  without  being  increased  in  se- 
verity ; they  may  be  diversiíied  with  advantage 
oy  being  adapted  to  the  nature  of  the  case. 

One  mode  of  analogy  is,  the  pointing  the 
punishment  against  the  faculty  abused  : an- 
other is,  ordering  matters  so  thatthe  punish- 
ment shall  flow,  as  ofitself,  from  the  oífending 
cause.  Outrageous  clamour  may  be  subdued 
and  punished  bygagging;  manual  violence, 
by  the  strait  w’aistcoat ; refusal  to  wmrk,  by 
a denial  of  food  till  the  task  is  done.  The 
Spartan  discipline  may,  on  this  head,  furnish 
a hint  for  the  manageinent  of  a penitentiary- 
house,f  without  pushing  the  irnitation  so  far 
as  to  make  want  of  d®Kterity  a capital  offence, 
or  treating  British  crimináis  with  the  degree 
of  severity  said  to  be  practised  by  Spartan 
parents  on  their  innocent  childreni 

Here,  if  any  wliere,  is  the  place  for  the  law 
of  mutual  responsibility  to  show  itself  to  ad- 
vantage. Confined  within  the  boundary  of 
each  cell,  it  can  never  transgress  the  limits 
of  the  strictest  justice.  Either  inform,  or 
suffer  as  an  accomplice.  What  artífice  can 
elude,  what  conspiracy  withstand,  sojust,  yet 
inexorable  a law?  The  reproach,  which  in 
every  other  abode  of  guilt  attaches  itself  with 
so  much  virulence  to  the  character  of  the 
informer,  would  find  nothing  here  to  fasten 
npon  ; the  very  mouth  of  complaint  would  be 
stopt  by  self-preservation  — “ I a betrayer? 
I unkind  ? Yonr’s  is  the  unkindness,  who 
cali  upon  me  to  sinart  for  your  offence,  and 
suffer  for  your  pleasnre.”  Nowhere  else  could 
any  such  plea  support  itself — nowhere  elseis 
connivance  so  perfectly  exposed  to  observa- 
tion.  This  one  stone  was  wanting  to  com- 
plete the  fortress  reared  by  the  inspection 
principie  : so  many  comrades,  so  many  in- 
spectors ; the  very  persona  to  be  guarded 
íigainst  are  added  to  the  number  of  the  guards. 
Observe  here,  too,  another  advantage  of  li- 
mited  association  over  absol  ute  solitude.  In 
an  ordinary  prison,  society  is  a help  to  trans- 
gression  ; in  the  cell  of  a Panopticon,  it  is  an 
additional  security  for  good  behaviour. 

Covered  with  the  rust  of  antiquity,  the  law 
of  mutual  responsibility  has  stood  for  ages  the 
object  of  admiration.  Fresh  from  the  hands  of 
Alfred,  or  whoever  else  first  gave  itexistence, 
what  was  the  composition  of  this  celebrated 

* Introduction  to  the  Principies  of  Moráis  and 
Legislation,  4to,  17119. 

+ A b(>y  was  not  to  liave  bis  breakfast  till  he 
liad  biiút  it  uff  a tree. 
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law  ? Nine  grrdns  of  iniquity  to  one  of  justico. 
Ten  heads  of  families,  with  walls,  woods,  and 
hills  between  tbem,  each  to  answer  for  the 
transgressions  of  every  other ! How  different 
the  case  under  the  dominión  of  the  inspection 
principie  ! Here  shines  justice  in  uncloudcd 
purity.  Were  the  Saxon  law  to  be  reduced 
to  tlie  same  standard,  what  would  be  the 
founder’s  task?  To  give  transpareney  to 
hills,  woods,  and  walls,  and  to  condense  the 
contents  of  a township  into  a space  of  14 
feet  square. 


SECTION  XV. 

MODE  OF  GÜAllDING  ON  THE  OUTSIDE. 

Fon  the  more  perfect  defence  of  the  sunouiid- 
ing  Wall,  I have  already  ventured  to  propose 
amilitary  guard.  J Such  aspeciesof  protection, 
though  altogether  foreign  to  the  inspection 
principie,  and  less  necessary  to  a Panopticon 
prison  than  any  other,  would  not  be  wthout 
its  use.  It  would  add  to  the  security,  with- 
out adding  to  the  expense.  As  far  as  the 
construction  of  the  wall  is  concerned,  itmight 
even  save  expense  ; since  with  this  help  the 
height  and  consequentthickness  of  that  boim- 
dary  need  be  no  greater  than  what  was  ne- 
cessary to  prevent  conversation  between  the 
centinels  without  and  the  prisoners,  except 
in  a voice  too  loud  not  to  be  heard  by  the 
inspector  in  the  look-out.\ 

Mr.  Howard,  in  competition  with  his  own 
opinión,  to  which  it  gives  me  pleasure  to 
find  my  own  ideas  so  conformable — the  good 
Howard, § with  the  candour  so  well  suited  to 
his  bene  volence,  produces  the  counter  opinions 
of  two  friends  of  his — the  one  aworthy  man 
whom  I will  mention,  Dr.  Jebb,  because  he 
is  no  more — the  other  agentleman  ofthebest 
intentions,  and  of  the  purest  zeal  for  liberty, 
whom  on  the  present  occasion  I choose  rather 
to  mark  by  these  titles  than  by  his  ñame. 
According  to  the  one,  in  no  particular  or  pos- 
sible  circumstance  the  interference  of  the 
established  “ army  should  be  admitted  ac- 
cording to  the  other,  “ the  objections  against 
the  military  are  numerous,  obvious,  weighty, 
and  irresistibly  conclusive.”  It  is  with  con- 
cern one  sees  such  opinions  with  respectable 
ñames  to  them,  so  worded  and  in  print.  A 
man  writes  naked  opinions  to  a friend  to  whom 
he  writes  any  thing : but  to  the  public  he  gives 
reasons.  As  to  the  “ objections,”  of  which, 
however  “ obvious,”  none,  I must  confess, 
are  discernible  to  my  eyes — of  these  objections, 
if  they  weigh  any  thing,  the  lightest  would 
have  had  more  weight  in  it  than  all  this  sound. 
What  I — “ in  no  particular  or  possible  cir- 
cumstance ?”  — w’ould  it  have  been  better 

PostScript,  Part  I.  § 20,  21. 

ij  Ibid.  p.  102,  and  lOU. 

§ On  Lazarettos,  p.  224. 
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that  London  shouldhaveburnt  on,  tlianthat 
the  military  should  be  employed  in  putting 
out  the  fires  ? 

Upon  the  subject  of  this  class  of  men,  my 
notions,  though  not  altogether  so  heroical, 
are,  like  those  of  the  good  Howard,  much 
more  simple.  I would  have  as  few  of  these 
regulars  as  possible  ; but  from  these  few,  as 
from  all  other  public  servants,  I would  draw 
as  much  Service  as  I could.  In  what  respect 
is  the  military  instrument  of  domestic  peace 
distinguished  from  the  civil  ? In  being  more 
expert  in  the  business,  more  efficient,  better 
disciplined,  more  trained  to  sufler  Vhile  it  is 
possible,  as  well  as  to  act  when  it  is  necessary, 
and  in  the  event  of  his  actingtoobrisklyortoo 
soon,  mofe  sure  to  be  forthcoming  and  made 
responsible.  But  if  the  military,  or  any  other 
strong  and  efficient  power,  is  to  be  employed 
on  any  occasion,  and  against  any  body,  against 
whom  should  it  be  made  use  of  with  less 
scruple,  than  against  felons  and  their  allies  ? 

Isnot  prevention  better  than  punishment? 
The  better  you  are  seen  to  be  prepared  against 
an  attack,  the  less  your  danger  of  sustaining 
one.  Which,  then,  shews  the  best  counte- 
nance  against  desperadoes  and  incendiarios — 
an  accidental  civil  forcé,  or  a standing  mili- 
tary one  ? I mean  always  that  sort  of  standing 
army  which  consists  of  a civil  officer  com- 
manding  a corporal’s  guard.  Si  vis  pacem, 
para  bellum,  a maxim  but  too  apt  to  be  abused 
in  matters  of  foreign  politics,  is  surely  in  no 
great  danger  of  being  misapplied  in  the  politics 
of  a prison  — a sort  of  monarchy  which  has 
never  yet  been  noted  for  plans  of  conquest, 
or  aggressive  enterprise. 

It  is  a matter  of  subordinate  consideration, 
but  surely  not  altogether  undeserving  of  at- 
tention,  that  a Service  like  this,  of  all  peace- 
ful  Services  the  most  resembling  a Service  of 
defensiva  war,  is,  with  a view  to  that  sort  of 
war,  one  of  the  best  schools  that  peace  can 
afford,  of  military  discipline.  Among  citizens, 
what  sort  of  enemy  so  formidable  ? and  what 
sort  of  Citizen  is  it  least  to  be  regretted  that 
a soldier  should  be  in  the  habit  of  looking 
upon  as  an  enemy  ? 

Add  to  this,  that  the  more  frequently  a 
guard  changes,  the  less  in  danger  it  is  of  being 
corrupted.  Let  the  change,  then,  be  made  a 
frequent  one : the  more  it  is  so,  the  greater 
the  numher  of  those  to  whose  lot  it  falls  to 
share  the  benefit  of  this  branch  of  military 
practice. 

Would  not  the  parade  of  military  rigour 
help  to  impress  the  minds  of  men  withoiit  doors 
with  the  idea  of  hard  govcrninent  ? — would 
it  not  help  to  widen  the  distance  between  the 
lot  of  the  persons  thus  coerced,  and  the  con- 
dition,  not  only  of  the  guiltless  citizen,  but 
even  of  the  less  ohnoxious  among  malefactors  ? 
Would  it  not  in  this  manner  add  to  the  terrific 
mfluence  of  the  punishment,  without  adding 
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to  the  ^sufferings  of  those  who  undergo  it  ? 
Surely  it  would:  for,  once  more,  who  isthere 
that  will  deny  the  effect  of  scenery  upon  the 
eyes  of  the  gaping  multitude  ?* 

The  military  guard  thus  given  to  the  sur- 
rounding  wall  would  not  supersede  the  ne- 
cessity  of  an  unmilitary  porter  for  the  gate. 
Whoever  officiated  in  that  capacity  ought,  for 
several  reasons,  to  be  acquainted  with  tbe 
persons  of  all  who  belong  to  tbe  establish- 
ment,  and  who,  as  such,  may  he  allowed  to 
pass  and  repass  without  examination.  He 
ought  likevvise  to  be  acquainted  with  the  per- 
sons of  the  prisoners,  lest  any  of  them  should 
make  their  escape  in  disguise ; for  instan cc,  by 
borrowing  or  stealing  the  clothes  of  any  of 
the  under  officers,  or  servants,  or  persons 
admitted  occasionally  to  work  in  or  about  the 
house. 

A centinel,  therefore,  that  is,  a soldier  con- 
tinually  changing,  would  not  so  well  answer 
the  purpose.  An  artisan,  whose  employvnent 
consis ted  in  some  sedentary  trade — acobbler 
or  a weaver,  for  example  — might  probably  he 
found  to  accept  of  it,  perhaps  without  any 
other  recompense  than  the  lodging  it  would 
afford  ;f  at  any  rate  for  less  than  wliat  would 
be  necessary  to  pay  him  for  his  whole  time.  J 


SECTION  XVI. 

PKOVISION  FOR.  LIBERATED  PRISONERS. 

How  to  make  provisión  for  the  prisoners  at 
the  expiration  of  their  terrns?  — how  to  en- 
sure  for  the  future,  with  least  hardship  on 
their  part,  with  due  regard  to  their  respective 
characters  and  connexions,  and  at  the  least 
expense,  their  good  behaviouf  and  their  sub- 
sistence  ? It  is  time  to  be  short  — here  fol- 
lows  a slight  sketch. 


" I leave  it  to  the  authors  of  the  pcnitentiary 
act  to  insert  a common  refectory  into  a plan 
of  rigid  solitude.*  But  weie  I obliged  to  set  the 
prisoners  to  eat  in  common,  and  like  the  Kings 
of  Great  Britain  in  former  days,  in  public,  it 
should  be  (still  in  pursuit  of  the  same  idea)  under 
the  guard  of  an  arined  party  with  presented  mus- 
kets,  loaded  or  unloaded,  ready  to  fire  on  the  lirst 
motion  towards  disturbance.  To  spectators,  the 
entertainment  might  shew  like  thatof  the  tyrant 
Damocles;  but  to  those  who  partook  of  it,  the 
danger  would  be  but  show,  knowing  thatsecurity 
depended  upon  themselves. 

+ Gatekeepers  are  commonly  obtained  on  si- 
milar terrns  for  parks. 

:¡;  A fortress  thus  secured  would  have  a colla- 
teral  use.  In  times  of  riot,  it  would  aftbrd  an 
asylum,  where  obnoxious  persons  or  valuable 
efiects  might  be  lodged  in  perfect  safety  against 
every  thing  but  cannon — an  engine  of  destruc, 
tion  which  has  never  yet  been  seen  in  the  hands 
of  any  English  mob  ; and  it  is  only  from  igno- 
rant  mobs,  even  in  times  of  civil  war,  that  an 
esublishment  of  this  nature  could  have  any  tlnng 
to  apprehend. 


PUNISHMENTS  — MODE  OF  GUARDING. 
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I.  The  prisoner  not  to  be  discharged  but 
lipón  one  or  other  of  three  conditions  : — 

1 . Entering  into  the  land-service. 

2.  Entering  into  the  sea-service  for  life. 

3.  Finding  some  responsible  householder 
M’ho  vvill  be  bound  in  the  sum  of  [£50]  for 
bis  good  behaviour,  by  a recogni^nce  renevv- 
íible  froiTi  year  to  year ; with  a stipulation  for 
surrendering  the  body  in  caseof  non-renewal. 

* A set  of  provisions  to  this  effect  being  en- 
acted.  an  establishment  of  some  sort  or  other 
would,  I teke  for  granted,  be  set  up  for  the  re- 
ception  of  as  many  of  the  convicts  as  either  could 
not  embrace,  or  chose  not  to  embrace,  any  of  the 
other  options. 

This  subsidiary  establishment,  I likewisetake 
for  granted,  would  be  carried  on  in  a building 
crected  on  purpose  on  the  panopticon  plan  ; and 
no  one  seems  so  likely  to  be  the  undertaker  as 
the  contracting  governorof  apenitentiary-house 
upon  the  panopticon  plan,  as  giving  lúm  everv  fa- 
cility  for  getting  the  mostwork  done,  and  making 
the  most  of  that  work.  It  would  be  worth  some- 
body’s  while,  because  the  convicts,  having  by 
the  supposition  no  other  course  of  life  to  betake 
themselves  to,  or  none  they  liked  so  well,  would 
serve  on  so  much  the  cheaper  terms.  It  would 
be  better  worth  the  governor’s  while  than  that 
of  anybody  else,  because  experience  would  have 
taught  him  how  to  apply  the  panopticon  prin- 
cipie in  the  way  of  management  to  the  most  ad- 
vantage,  pointed  out  to  him  a profitable  mode  of 
employment,  and  shown  him  the  precise  worth 
of  each  man’s  labour.  It  would  .be  better  worth 
his  while  to  set  them  to  work  in  a sepárate  panop- 
ticon of  his  own  erection,  and  upon  such  terms 
as  he  and  they  could  agree  upon,  than  to  have 
them  continué  on  the  footing  of  remancnts  in  the 
l)enitentiary  panopticon,  with  head-money  to  be 
paid  him  by  government,  on  the  same  footing  as 
at  tirst. — Why  ? Because  every  such  remancnt 
would  occupy  the  place  of  a prisoner  in  ordinary. 
The  more  he  had  of  the  former,  the  fewer,  there- 
fore,  ( if  the  number  of  such  remancnts  were  at  all 
considerable)  he  could  haveof  the  other ; whereas, 
upon  the  supposition  of  a subsidiary  panopticon, 
the  more  workmen  he  could  gel  to  employ  in  it 
upon  such  advantageous  terms,  the  greaterwould 
be  his  advantage.  Engaging  his  workmen,  too, 
for  the  subsidiary  establisnment  for  a consider- 
able and  certain  term,  he  could  depend  upon  them, 
and  make  his  arrangements  accordingly : where- 
as no  rcmanent  could  be  depended  on  for  two 
days  together  ; since  at  any  time  he  might,  for 
aught  the  governor  knew,  find  some  friendly 
bondsman,  or  at  any  rate  embrace  one  or  other 
of  the  other  options.  This  uncertainty  I keep 
up  on  purpose ; lest  in  case  of  a deficiency  in  the 
number  of  the  prisoners  in  ordinary,  the  gover- 
nor, for  the  sake  of  the  head-money,  snould 
make  it  worth  the  whileof  aprisoner,  whoseterm 
was  expired,  to  stay  in  upon  the  footing  of  a 
rcmanent.  and  thus  continueaburthen  to govern- 
ment,  ratner  than  embrace  any  one  of  the  other 
options. 

Why  not  oblige  the  governor,  by  a clause  in 
his  contract,  to  takerCTnaraeirísat  arcduced  price  ? 
Because  nothing  would  be  saved  by  it.  Ante- 
cedently  to  experience,  the  governor  could  not 
be  sufficientW  assured  in  what  degree,  if  in  any, 

^ c ® convict  would,  upon  an  average 

of  all  the  convicts,  be  more  valuable  at  the  ex- 
piration  than  at  the  commencement  of  his  term : 


II.  To  furnish  an  inducement  capable  of 
engaging  not  only  relations  or  other  particu- 
lar friends,  but  strangers,  to  take  upon  thera 
such  an  obligation,  authority  given  to  the 
prisoner  to  enter  into  a contract  for  a term 
of  any  length,  conferring  on  his  bondsman 
the  powers  following,  viz. 

1.  Power  of  a father  over  his  child,  or  of 
a master  over  his  apprentice. 

2.  In  case  of  escape,  powers  of  recaption, 
the  same  as  by  17  Geo.  II.  ch.  5,  § 5,  in  case 
of  vagrants ; with  penalties  for  harbouring  or 

the  more,  ^herefore,  he  abated  upon  the  rema- 
nc7its,  the  higher  he  must  charge  upon  the  pri- 
soners in  ordinary.  It  is  on  that  account  that 
my  object  is  as  much  as  may  be  to  get  rid  of 
remancnts,  so  that,  if  poasible,  there  shall  be 
none,  except  in  the  case  of  a man  who  has  neither 
ability  to  pay  an  employer  for  his  subsistence, 
ñor  friend,  ñor  parish — a case  which  is  likely  to 
be  extremely  rare. 

I had  ratner  the  nenitentiary  governor  should 
get  the  emancipatea  prisoners  in  this  way,  than 
any  other  undertaker,  whoni  the  view  of  profit, 
and  not  any  particular  connexion  with,  or  friend- 
ship  for  the  prisoner,  might  induce  to  bid  for 
him.  Why  ? Because  the  governor  is  by  this 
time  a tried  man  in  every  respect,  as  well  as  a 
responsible  one.  It  is  on  this  consideration  I 
view  with  satisfaction,  rather  than  regret,  the 
advantage  he  will  have  over  any  other  master  in 
treating  with  them,  before  the  expiration  of  their 
terms.  At  the  same  time,  I do  not  exelude  other 
bidders.  Why  ? Because  such  a monopoly  would 
be  a hardship  on  the  prisoners,  and  tnat  a need- 
IcsB  one. 

Considered  as  a fund  of  recruits,  the  peniten- 
tiary-bouse  would  be  an  economical  one.  What 
will  be  styled  in  boatswain’s  or  recruiting  ser- 
jeant’s  language  liberty,  and  what,  if  it  is  to  be 
called  servitude,  is  at  least  an  honourable  one, 
may  stand  instead  of  bounty-money.  The  more 
irksome  the  civil  subjection  has  been  felt  among 
a class  of  men  distinguished  at  one  time,  at  least, 
by  their  aversión  to  ordinary  labpur,  the  more 
likely  they  are  to  be  caught  by  the  bustling  gaiety 
and  frequent  indolence  of  a military  life.  As  a 
school  for  recruits — as  a nursery  fot  aprofession 
in  which  everythingdependsupon  obedience,what 
can  equal  an  establishment  in  which,  for  a course 
of  years  disobedience  has  been  impossible. 

Can  the  source  be  objected  to  as  a stain  upon 
the  Service  ? Not  surely  by  any  one  who  can 
think  with  patience  of  the  methods  in  which  so 
large  a portion  of  both  departments  has  been 
habitualíy  filled  up  under  tne  present  practice. 
On  the  present  footing,  in  what  State  are  crimi- 
náis recei  ved  into  a serviceof  which  honourought 
to  be  cherished  as  the  vital  principie  ? — when  the 
marks  of  depravity  and  its  attendant  ignominy 
are  fresh  upon  their  heads  ; how  under  the  pro- 
posed  arrangement  — after  the  guilt  has  been 
expiated — tne  moral  disease  cured,  and  the  igno- 
miny washed  away  by  a course  of  purification 
still  more  public  tnan  the  ofFence.  I would  go 
farther ; I would  draw  a marked  line  between 
these  recruits  and  otherSj,  ñor  admit  the  stigma- 
tized  upon  an  equal  footing  with  the  irreproach- 
able,  till  after  a term  of  additional  probation 
gone  through  in  the  amiy  itself,  and  a ceremony 
reinstating  them  in  solemn  form  in  the  pnssession 
of  lost  character. 
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enticing,  as  by  5 Eliz.  ch.  4,  § 11,  in  case  of 
persons  bound,  for  want  of  employment,  to 
serve  as  servants  in  husbandry.* 

3.  The  contracting  governor  of  the  Pan- 
opticon  penitentiary  - house  to  be  bound  to 
keep  the  piisoner  there,  after  the  expiration 
of  the  term,  though  it  should  be  for  Ufe, 
until  discharged  in  one  or  other  of  the  three 
ways  just  mentioned ; and  that  upon  terms, 
at  any  rate,  not  exceeding  those  on  which  he 
would  be  bound  to  receive  a fresh  prisoner : — 
and  so  in  case  of  surrender  b^  a bondsman. 

4.  The  prisoner’s  parish  to  be  bound,  in 
such  case,  to  give  the  crown  an  indemnifica- 
tion,  not  exceeding  the  utmost  amount  of  the 
charge  borne  by  reason  of  any  pauper  by  that 
parish.  t 

5.  The  bondsman  to  be  bound  for  the 
maintenance,  as  well  as  the  good  behaviour 
of  the  Uberated  prisoner,  during  the  term  of 
the  engagement.j 

6.  The  governor  of  the  penitentiary-house 
to  be  bound,  on  failure  of  the  particular 
bondsman,  to  the  extent  of  half  the  penalty 
specified  in  his  recognisance  in  case  of  for- 
feiture.  1| 


* The  stronger  these  powers,  the  easier  it  will 
be  for  the  convict  to  fina  a master  to  his  choice. 
Any  one  who,  from  relationship  or  any  antece- 
dent  connexion,  might  be  inducra  to  stand  bonds* 
man  to  him  without  making  advantage  of  his 
Service,  will  he  equally  at  liberty  to  do  him  the 
friendly office : and  the  better  terms  he  is  enabled 
to  give,  the  better  he  will  be  able  to  make. 

■f  No  hardship  on  the  parish ; the  burthen  is 
no  more  than  would  fall  on  them  of  course  : it 
gives  them  a chance  of  relieving  themselves  which 
uiey  have  not  at  present,  The  case  of  a rema- 
nent  too  helpless  to  do  anything  at  all  for  his 
subsistence  will  be  extremely  tare.  Whatever  he 
is  able  to  do,  the  governor  knows  by  experience, 
and  can  take  him  ofF  the  hands  of  the  parish  up- 
on terms  mutually  advantageous.  A trade  whicn, 
having  been  carried  on  in  a panopticon  peniten- 
tiary-nouse,  might  be  carried  on  with  equal  ad- 
vantage ina  subsidiary  establishment  condiicted 
on  the  same  principie,  might  be  incapable  of 
being  carried  on  in  a parish  workhouse. 

J Otherwise  he  might  give  himself  up  to  idle- 
ness,  tum  beggar,  or  throw  himself  upon  the 
parish.  The  bondsmaoj  when  he  had  once  pro- 
cured  the  convict  his  liberty,  might  care  hule 
what  became  of  him,  so  long  as  ne  kept  from 
such  offences  as  would  opérate  a forfeiture  of  the 
recognisance,  or  committed  them  at  a distance 
where  h>s  identity  was  not  known. 

¡I  If  no  provisión  were  made  for  scrutinizing 
into  the  bondsman’s  responsibility,  merabers  of 
gangs  might  become  security  for  one  another,  as 
swindlers  lend  one  another  their  ñames  to  bilis. 
Such  particular  bondsmen  being  so  many  com- 
petitors  of  the  govemor’s,  generally  speaking  he 
would,  it  is  truc,  have  a natural  interest,  even 
without  this  artificial  one,  in  opposing  improper 
bondsmen.  But  such  natural  interest  would  be 
less  and  leas,  the  leas  valuable  a workman  the 
convict  were,  whether  through  moral  or  natural 
infirmity.  Resides  tliat  such  a scrutiny,  if  it 
were  not  thus  made  the  governor’s  duty  as  weU 


7.  The  governor  bound  also,  on  such  fail- 
ure, for  the  prisoner’s  maintenance ; but  with- 
out being  obliged  to  grant  him  relief  on  any 
other  terms  than  those  of  his  returning  to  the 
penitentitu-y-house,  or  engaging  in  his  Service 
for  such  time  as  shall  have  been  agreed  on. 

8.  Such  bondsman’s  recognisance  to  be 
taken  before  justices  in  quarter  or  petty  ses- 
sions,  with  power  to  the  governor  to  oppose 
and  cross-examine,  as  in  the  King’s  Bench  in 
case  of  bail. 

9.  The  recognisance  to  be  registered  with 
the  clerk  of  the  peace,  and  anmially  renewed; 
upon  failure  of  renewal,  the  responsibility  of 
the  governor  to  revive,  and  with  it  the  poíver 
of  recaption. 

10.  Power  te  the  governor  and  the  prisoner 
to  enter  into  a contract  of  engageinent  for  any 
number  of  years,  and  that  betóre  the  expira- 
tion of  the  term,  subject  to  attestation  be- 
fore a justice,  as  in  case  of  enlistment,  and 
examination  touching  his  consent,  as  in  the 
Common  Pleas  in  case  of  a feme  cover t join- 
ing  in  the  disposal  of  an  estáte. 

11.  In  case  of  dispute  between  the  gover- 
nor or  any  other  master  - bondsman  and  any 
such  servant,  justices  to  have  cognisance,  as 
at  present  in  case  of  servants  in  husbandry.§ 

M his  interest,  would  be  an  invidious  task.  What 
is  more,  it  is  in  this  way  maile  his  interest  tliat 
whatever  reformation  is  effected  in  the  behaviour 
of  the  convict  by  the  penitentiary  discipline, 
should  be  not  merely-  apparent  and  temporary, 
but  real  and  lasting. 

To  induce  him  to  take  upon  himself  all  this 
responsibility,  some  allowance  must  be  made 
him ; but  the  degree  of  power  given  by  the  pan- 
opticon plan,  and  the  confidence  he  will  naturally 
have  in  his  own  care  and  skill  in  the  application  of 
that  power,  will  render  it  unnecessary  to  be  very 
liberal.  Records  or  other  documents  will  show 
the  proportional  number  of  instances  in  which  a 
convict,  after  having  been  discharged  from  the 
hulks,  has  been  prosecuted  for  any  subsequent 
oíFence. 

In  case  of  a crime  operating  to  the  detriment 
of  an  individual,  the  forfeit,  to  the  extent  of  the 
damage,  might  be  applied  to  the  purpose  of  in- 
demnification — an  object  sadly  and  almost  uniyer- 
sally  neglected  by  the  criminal  law.  Prosecution 
for  the  forfeiture  would  tlnis,  too,  be  rendered 
more  certain.  Recognisances  to  the  crown  are 
often  of  no  effect,  for  want  of  an  individual  whose 
interest  it  is  to  prosecute. 

§ The  necessity  of  periodical  renewal  kee|)s 
alive  the  dependence,  and  with  it  the  security. 
Honour  and  gratitude  are  ties  too  feeble  for  the 
law  to  trust  to.  where  so  much  surer  may  be  had, 
especially  in  tne  instance  of  such  a class  of  men. 
Tnus  circumstancecl,  a man  will  avoid  not  oniy 
punishable  misbehaviour,  but  idlencss,  drunken- 
ness,  begging,  vagraney  — anything  which  can 
lead  to  such  misbehaviour,  or  excite  an  appre- 
hension  of  it  Woreover,  the  shorter  the  term, 
the  less  the  bondsman’s  risk:  the  less,  therefore, 
the  difficulty  of  obtaining  one— another  instance 
of  a provisión  beneficial  at  first  view  to  the  bonds- 
man alone,  but  in  effect  still  more  so  to  the  con- 
vict 
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12.  Any  such  contract  so  made  \vith  a pri- 
soncr,  iiot  to  give  him  a fresh  settlement. 

16.  Power  to  government  to  remove  to  bis 
parish  any  such  remaiient  remaining  on  the 
pcnitentiary  establishment  after  the  expira- 
tion  of  his  term.* 

14.  Power  to  the  parish  to  bind  over  to  the 
governor  a remanent  removed,  or  liable^  to 
rcmoval ; and  that  for  a term  not  exceeding 
seven  years  in  the  first  instance,  ñor  one  year 
ever  after.  

Is  there  anything  wanting  in  the  provisión 
made  by  this  plan  ? — anything  to  public  secu- 
rity,  to  economy,  to  humanity,  tojustice? 

The  securing  the  public  against  the  fu- 
ture  ill-behaviour  of  a discharged  convict 
has  hitherto  been  looked  upon  as  a problem, 
insoluble  except  by  death,  or  some  other  pu- 
nishment  which,  under  the  ñame  of  a tem- 
porary,  should  be  in  effect  a perpetual  one. 
The  idea  of  absolute  incorrigibility  is  accord- 
ingly  the  idea  which,  in  many  an  estímate, 
stands  inseparably  annexed  to  that  of  a tho- 
rough-bred  London  felón.  Be  it  so;  upon 
this  plan,  be  he  ever  so  incorrigible,  the  pub- 
lic will  have  nothing  to  fear  from  him,  since, 
till  he  has  given  satisfactory  proof  to  the 
contrary,  he  will  not  be  let  loose.  When  a 
suspected  person  is  put  under  the  care  of  a 
boatswain  or  a recruiting  serjeant,  the  public 
peace,  as  far  as  he  is  concerned,  is  univer- 
sally  looked  upon  as  sufficiently  provided  for ; 
and  the  great  diminution  thereby  supposed  to 
be  eífected  in  the  proportionable  number  of 
crimes  is  reckoned  upon  as  no  inconsiderable 
coinpensation  to  set  against  the  miseries  of 
war.  But  to  put  even  this  security  in  com- 
petition  with  that  which  is  atforded  by  the 
Panopticon  discipline,  would  be  doing  the 
latter  great  injustice.  The  security  aflforded 


• Toprevent  remanentcy  by  collusion  betwixt 
the  governor  and  an  able-bodied  convict : If  the 
allowance  made  by  government  for  remanents  is 
greater  than  what  it  would  cost  the  parish  to  main- 
tain  a man  in  their  workhouse,  they  will  remove 
him  thither  of  course : and  the  consideration 


of  being  subjected  to  such  removal  will  preveni 
a Inzy  convict  from  throwing  himself  unneces- 
sarily  on  his  parish,  where,  ir  he  could  be  main- 
tained  in  idleness,  he  would  naturally  be  disposed 
to  live.  If  the  governor,  or  whoever  else  sets  uj 
a subsidiary  panopticon,  finds  it  worth  his  whil< 
to  take  charge  of  the  convict  for  a less  considera, 
tion  or  for  nothing,  the  parish  will  in  proportior 
be  ea.sed  of  the  expense.  By  this  plan,  the  bur- 
then  to  the  public  can  scarce  in  any  instanc< 
whatsoever  suíFer  an  increase:  and  the  probabi 
lity  is.  that  upon  the  whole  it  will  be  much  dimi. 
nishea.  The  only  possibility  to  the  contrary  is  tlu 
case  of  a rem.inent  convict  who  is  at  once  parish 
less  and  htlpless.  But  this  case  cannot  be  a fre 
quent  one,  and  the  governor  being  eased  by  hii 
helplessness  of  all  fears  from  his  unruliness,  caí 
hardly  insist  upon  any  advance  in  his  terms  oi 
bmding  himself  in  his  contract  to  provide  for  al 
persons  so  circumstanced  at  parish  price. 


by  the  military  discipline,  or  a still  better  — 
such,  then,  is  the  assurance  which  the  public 
obtains  of  the  good  behaviour  of  every  indi- 
vidual who  has  gone  through  his  term  in  a 
panopticon  penitentiary  - house ; such  alone 
excepted,  for  whom  the  affection  of  friends 
may  have  found  particular  bondsmen,  and 
who,  by  the  confidence  thus  reposed  in  them, 
have  given  proofs  of  a degree  of  trust-worthi- 
ness  sufficient  to  place  them,  in  this  respect, 
on  a level  rather  above  than  under  that  of  the 
ordinary  run  clamen. 

Will  reformation,  invvard  reformation,  be, 
or  not  be,  the  result  of  such  a course  of  dis- 
cipline ? My  own  persuasión,  my  full  per- 
suasión, and  I hope  it  is  not  too  sanguina  a 
one,  is,  that  with  very  few,  or  perhaps  no  ex- 
ceptions,  it  will  be  found  to  be  so  ; and  that 
at  any  rate,  in  such  a period  as  that  of  seven 
years,  the  v?ry  disposition  to  mischief  will  be 
found  to  have  been  subdued.  But  should 
even  the  disposition  remain,  the  ability  will, 
at  any  rate,  be  chained  down  ; and  so  long 
as  that  is  the  case,  how  it  is  with  the  dispo- 
sition, is  a question  which,  to  every  temporal 
purpose  at  least,  it  is  as  immaterial  as  it 
would  be  difficult  to  resolve. 

As  to  economy,  the  terms  on  which  a man 
is  subsisted  cannot  in  any  instance  be  more  , 
disadvantageous  to  the  public  than  on  the 
present  footing ; and  no  bounds  are  set  to  the 
rHuction  of  the  disadvantage. 

Is  there  anything  wanting  in  the  atten- 
tion  paid  to  the  particular  circumstances  and 
feelings  of  individuáis?  Merely  for  want  of 
employment,  persons  to  whom  no  guilt  is 
imputed  may,  by  the  statute  of  Elizabeth,  be 
forced  hito  service  in  husbaiidry,  or,  by  the 
custom  of  pressing,  enforced  by  occasional 
laws,  into  one  or  other  branch  of  the  military 
Service ; and  in  both  cases  without  any  option 
as  to  the  employment,  much  less  as  to  the 
employer.  Here,  no  fewer  than  four  options 
are  given  to  convicts  — options,  too,  which 
extend  to  the  very  person  of  the  employer. 
Men  accustomed  to  a style  of  life  superior 
to  that  of  the  common  run  of  those  who  are 
obnoxious  to  this  fate,  would,  under  a pu- 
nishment  nominally  the  same,  suífer  more 
than  their  comrades  in  effect.  Such  per- 
sons may,  by  the  generosity  of  a disinterested 
bondsman,  find  themselves  clear  of  every  ob- 
ligation  of  Service.  A father  may  thus  res- 
eñe his  son,  an  únele  a nephew,  a brother  a 
brother,  from  the  hardships  of  a degrading 
servitude.  Independently  of  such  contingen- 
cies,  prisoners  who  have  either  brought  a ge- 
neral good  character  into  the  house  (for  even 
such  will  not  be  altogether  wanting,)  or  ac- 
quired  one  there,  and  are  either  able  to  get 
a livelihood,  or  provided  with  friends  who 
would  furnish  them  with  one,  will  be  sure 
of  bondsmen  ; and  the  faculty  of  investing 
the  bondsmen  with  such  ampie  powers  viUC 
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reuder  it  so  mucb  the  easier  for  the  prisoner 
to  find  one.  The  more  valuable  a member  of 
the  communitj  he  is  become  in  all  respects, 
the  better  will  bis  condi  ti  on  be,  since  he  wilí 
find  employers  bidding  against  one  another  to 
obtain  Úm. 

Suppose  him,  for  want  of  particular  friends 
or  connexions,  engaged  mth  the  governor  or 
some  other  undertaker  in  a subsidiary  panop- 
ticon  : in  what  respects  would  his  condition 
differ  from  that  of  ordinary  Service? — only  in 
the  engagements  being  for  a longer  term,  and 
putting  it  out  of  the  power  of  the  servant, 
by  absence  or  intoxication,  to  deprive  the 
master  of  the  beneíit  of  his  Service.  In  these 
circumstances,  a variety  of  indulgences  would 
naturally  take  place : abatements  would  be 
made  in  the  number  of  working-hours ; a 
curtain  would  guard  the  times  of  recreatiori 
and  repose  from  the  importunity  of  an  in- 
specting  eye ; every  seventh  day  would  be  a 
day  of  perfect  liberty;  the  comforts  of  raatri- 
mony  would  in  this  situation  at  any  rate  lie 
within  reach ; — in  short,  instead  of  being 
terraed  a state  of  confiñement  sweetened  by 
indulgences,  the  justest  as  well  as  simplest 
point  of  view  in  which  it  can  be  considered 
is  that  of  a state  of  free  Service,  only  some- 
what  better  guarded  than  ordinary  against 
misbehaviour  and  abuse. 

I hear  an  objection  — “ Your  subsidiary 
panopticon  is  a receptacle  for  manufacturers 
working  in  numbers  under  a common  roof, 
and  such  receptacles  are  found  by  expeVience 
to  be  nurseries  of  vice.  The  manufactories, 
the  only  manufactories  favourable  to  virtue, 
are  the  dispersed,  the  rural  manufactories  — 
those  which  spread  themselves  over  the  face 
of  a country,  and  are  carried  on  in  private 
families  by  each  man  wthin  the  circle  of  his 
little  family,  in  the  bosom  of  innocence  and 
retirement.”  Be  it  so:  it  may  be  so,  for 
aught  I know.  But  how  great  the  diíference, 
or  rather  how  striking  the  contrast,  betwixt 
an  ordinary  manufactory  and  one  carried  on 
upon  the  panopticon  principie  ! Is  there  any- 
thing  in  the  air  of  the  country  or  in  the  struc- 
ture  of  a cottage  that  renders  it  inaccessible 
to  vice  ? is  the  connexion  betwixt  virtue  and 
secrcsy  so  exclusive  ? No ; the  advantage 
which  the  domestic  manufactory  has  in  this 
respect,  over  the  most  public  manufactory,  is 
not  to  be  compared  with  that  which  the  pan- 
opticon discipline  has  over  that  of  the  purest 
of  all  manufactories  upon  every  other  plan, 
public  or  private.  In  what  other  house,  public 
or  private,  can  equal  security  be  found  for  the 
fidelity  of  the  married,  for  the  chastity  of  the 
single,  and  for  the  extinction  of  drunkenness, 
that  murderous  infatuation,  in  comparison  of 
which  every  thing  else  that  goes  by  the  ñame 
of  vice  is  virtue  ?* 


• To  possess  a just  and  adequate  conception 
OI  the  powers  of  the  inspection  principie,  requires 
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How  is  it  that  in  public  manufactories  vice 
insinuates  itself ? How  ? How  but  for  want 
of  the  inspecting  eye  of  some  one  who  has 
the  power,  and  may  be  made  (if  he  has  not 
already)  to  have  the  inclination  to  suppress 
it  ? With  respect  to  drunkenness,  above  all 
things,  is  it  possible  that  such  incliitation 
should  be  wanting  to  any  master?  — of  all 
others,  tothe  master  of  an  indented  servant? 
The  drunkenness  of  the  servant  is  the  mas- 
ter’s  loss  : what  the  one  suffers  in  his  health 
and  moráis,  the  other  suffers  in  his  purse. 

This  plan  is  not  altogether  so  simple  as  I 
should  have  been  glad  to  have  found  it : but 
simplicity,  though  it  ought  never  to  be  out 
of  our  eyes,  is  not  always  in  our  choice. 
Tliere  are  other  plans,  which,  at  least  as  far 
as  concerns  the  option  — I should  say  the  no- 
option — given  to  the  convict,  are  much  more 
simple : but  I leave  to  whoever  is  ambitious 
of  it,  the  praise  of  purchasing  simplicity  at  the 
expense  of  economy,  good  moráis,  humanity, 
and  justice. 

A plan  is  good  or  bad,  either  simply  with 
relation  to  the  end  in  view,  or  comparatively 
with  relation  to  others  directed  to  the  same 
end. 

The  end  in  view  here  is  to  ensure  the  good 
behaviour  and  subsistence  of  convicts  after 
the  expiration  of  their  punishment,  regaid 
being  had  to  economy,  humanity,  and  justice. 
If  perfection  be  still  at  a distance  here,  shall 
we  find  anything  nearer  to  it  in  the  coloniza- 
tion  scheme,  or  the  penitentiary  act  ? 

Out  of  687  convicts,  sent  to  a country 
from  whence  return  without  assistance  from 
government  is  known  to  be  impossible.  20 
had  been  sentenced  for  14  years,  630  for  7 
years,  12  but  for  5 years  (tenderness  for  the 
tender  sex  dictated  the  limitation  here,)  35 
only,  little  more  than  a twentieth  of  the  num- 
ber, for  life.f  Was  it  the  intention  that,  at 
the  expiration  of  these  terms,  vessels  should 
be  sent  out  to  give  effect  to  the  limitation  in 
the  sentence  ? If  so,  what  becomes  of  the 
security  ? and  what  are  we  to  think  of  the 
expense  ?f  Was  it  that  they  should  be  left 

a deeper  insight  into  its  nature  and  effects,  than 
can  be  expected,  perhap,  from  any  one  at  first 
glance.  So  long  as  this  perfect  conception  has 
not  yet  been  formed,  objection  upon  objection 
may  be  expected  to  arise.  Many  such  I have 
accordingly  heard:  but  none  against  which  a 
maturer  view  of  the  subject  would  not  have  shut 
the  door. 

From  the  list  at  the  end  of  Governor  Philip’s 
Voyage. 

^ A hint  has  been  given  of  the  utility  of  a 
panopticon  penitentiary-house  as  a nursery  for 
military  service.  How  useful  it  might  be  more 
in  the  same  capacity  to  the  colonization  scheme. 
In  this  case,  tne  trades  the  prisoners  were  em- 
ployed  in,  and  the  instructions  of  all  sorts  they 
were  made  to  receive,  might  be  adapten  to  that 
object,  and  made  subservient  to  their  hnal  des- 
tination.  Every  embarkation  supposes  an  abode 
of  at  least  six  months  upon  an  average,  in  some 
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fixcd  for  life  on  the  spot  to  wliich  they  were 
consigned  with  such  nicety  of  discrimination, 
for  fourteen,  seven,  and  five  years  ? If  so, 
what  is  the  sentence,  or  the  pretended  exe- 
cution  of  it,  but  a mockery  of  justice  ?* 
•Suppose  them  brought  back : what  is  the 
provisión  for  them  then  ? None ; no  more 
than  if  they  had  never  been  sent  there.  Siip- 
pose  them  to  stay : what  is  to  be  the  lot  of 
such  of  them  as  become  chargeable  — I mean 
supposing  the  time  come  when  there  can  be 
anv  that  are  not  chargeable?  Either  they 
aré  left  to  starve,  or  Great  Britain  is  their 
parish,  though  they  cannot  be  removed  to  it. 
Will  their  maintenance  there  cost  less,  at  the 
distance  of  seven  months  sail,  than  at  home  ? 
— in  a country  which  has  nothing,  than  in  a 
country  which  has  every  thing  ?f 


intermedíate  receptacle:  forembarkations  neither 
llave  taken  place,  ñor  probably  will  take  place, 
oí'tener  than  once  a year  upon  an  average.  What 
a contrast,  in  this  point  oí  view,  between  a peni- 
tentiary  panopticon  and  the  hulks ! and  for  the 
female  sex,  between  the  industry  and  purity  of 
such  an  establishment,  and  the  idleness  and  pro- 
fligacy  of  a common  prison ! Bibles  and  other 
books  are  sent  out  with  pious  care  for  the  edifica- 
tion  of  these  emigrants,  when  arrived  at  their 
land  of  promise but  what  are  Bibles  to  unlet- 
tered  cyes  ? In  a preparatory  panopticon,  they 
inightbe  initiated  not  only  in  the  art  of  reading, 
but  in  the  habit  of  applying  such  their  leaming 
to  a pious  use. 

• The  House  of  Commons,  when  the  informa- 
tion  laid  before  them  has  been  perfected  and 
digested,  will,  it  is  to  be  hoped,  inform  us. 

Already  there  are  many,  as  appears  by  the 
above  list,  whose  term  has  been  upabovea  twelve- 
month,  and  it  does  not  appear  that  any  steps  have 
been  taken  towards  rendering  their  return  pos- 
síblé. 

As  their  times  are  expiring  all  the  year  round, 
supposing  ships  to  be  sent  out  for  this  purpose 
but  once  a-year,  which  is  as  often  as  they  sail  at 
present  for  that  country,  the  addition  thus  made 
to  the  term  specified  in  the  sentence,  would,  even 
on  this  supposition,  be  six  months  upon  an  a ver- 
age.  But,  compared  to  false  imprisonment  (to 
use  the  law  phrase)  or  rather  false  hanishment 
for  Ufe,  which  seems  to  be  their  present  doom, 
an  oppression  of  the  same  kind  for  no  more  than 
six  months  is  scarce  worth  mentioning. 

+ V essels  used  not  to  be  sent  forthe  re-importa- 
tion  of  convicts  after  transportation  to  America. 
— True:  neither  was  there  occasion : retuming 
thence  w<«  but  too  easy,  and  that  was  the  great 
grievance. 

If,  instead  of  being  sent  to  New  South  Wales 
to  be  kept  for  life  at  the  rate  of  £60  a-year  a- 
head,  they  had  been  set  down  upon  a barren 
rock  to  starve,  would  it  have  been  said  that  there 
was  nothing  unjust  in  this,  because  there  was  no 
law  forbidding  them  to  buy  food,  or  forbidding 
others  to  supply  them  with  it?  Would  an  illegai 
prohibitíon  opposed  to  the  right  of  return  be  a 
greater  injustice  than  a physical  impossibility  ? 

» See  Papers  laid  before  the  House  of  Com- 

*!?.17‘jl,  relative  to  the  settlements  in  New 
South  Wales. 


So  much  for  the  colonization  scheme : what 
says  the  penitentiary  act  ? 

Decent  clothing  ; — money  in  a man’s 
pocket  — for  a year  not  more  than  £3,  ñor 
less  than  20s. — for  a shorter  term  in  propor- 
tion  ; and  if  anybody  mil  talk  of  finding  em- 
ployment  for  him,  and  he  has  behavcd  well, 
more  money  to  the  same  amouut  at  the  year’s 
end.J 

From  twenty  to  sixty  sbillings  at  a year's 
end  ? What  is  that  to  do  ? how  is  it  to  find  a 
man  employment?  No  employment  without 
an  employer : how  is  it  to  givtí  him  one  ? 
what  inducement  does  it  hold  out  to  any- 
body to  take  upon  him  that  friendly  office  ? 
None;  no  powers — no  factitious  security  of 
any  sort,  to  supply  the  natural  want  of  con- 
fidence.  Were  employment  offered,  what 
obligation,  what  inducement,  to  accept  of  it  ? 
They  may  choose  to  become  beggars,  not  to 
say  thieves — and  what  is  there  to  hinder 
them  ? If  the  fear  of  starving  on  the  spot  will 
not  forcé  a man  to  work,  will  a few  shiUings 
to  be  receivcd  at  a year’s  end  bribe  him  to  it  ? 
For  whose  sake  should  anybody  furnish  the 
employment?  — for  his  own  ? The  act  gives 
him  no  motive.  For  the  convict’s  ? No;  ñor 
in  that  way  neither.  If  he  will  not  to  save 
him  from  starving,  will  he  for  the  sake  of 
getting  him  a few  shillings,  which  he  is  not 
to  have  till  it  has  been  proved  that  he  can  do 
without  it  ? Of  what  kind  is  the  employment 
to  be  ? — one  that  requires  no  confidence  ? 
The  allowance  is  not  wanted  : why  throw 
away  so  much  money  ? If  a man  has  gained 
an  honest  livelihood  for  a year  together,  what 

í According  to  the  best  calculation  I can  make, 
the  present  expense  per  head  may  be  reckoned 
at  about  £60  a-year — an  expense  the  total  cessa- 
tion  of  which  may  be  demonstrated  to  be  impos- 
sible,  and  in  which  any  considerable  degree  of 
reduction  is  an  event  which  after  three  years  trial 
seems  at  a distance  as  indefinite  as  ever.  The 
provisión  made  for  a gentleman  in  a situation  of 
great  trust  is  in  many  instances  (that  of  a clerk 
of  the  Bank  for  example)  not  equal  to  it 

The  present  is  not  a place  for  a full  examina- 
tion  of  the  New  South  W ales  colonization  scheme. 
I will  only  mention  the  result,  which  is,  that  sup- 
posing the  adoption  of  the  panopticon  plan,  the 
cheapest  as  well  as  the  best  course  in  every  point 
of  view  that  could  be  taken,  would  be  to  send  a 
fleet,  and  re-import  tlie  whole  colony  at  once : 
that  the  next  best  course  would  be  to  confine  the 
future  exportations  to  those  who  were  sentenced 
for  life ; and  among  those,  if  colonization,  that 
is  propagation,  be  the  object,  to  limit  the  males 
to  a number  proportioned  to  that  of  the  females 
capable  of  chdd-bearing,  that  is,  exceeding  it  in 
the  ratio  of  no  more  than  about  one-twelfth  or 
one-thirteenth. 

It  is  but  justice  all  this  while,  to  whoever  was 
the  author  of  this  plan,  to  observe,  that  he  had 
not  the  option  of  a panopticon  before  him,  and 
that  with  regard  to  the  important  branch  of  se- 
curity here  in  question,  his  is  as  efficaciousaswe 
shall  find  that  of  the  penitentiary  act  to  be  other* 
wise. 
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flhOTilA  hinéer  Ui»  eontnming  to  do  so  ? Is 
c«»{/f<fcnee  necessary  ? tfae  Bllowance  is  of  na 
use.  Will  the  one,  two,  or  three  pounds, 
tlí«  convict  is  to  have  a year  henee,  renden 
him  trustworthy  to-day,  in  the  eyes  of  any 
one  to  whom  he  would  not  appear  so  other- 
wise  ? 

One  man  is  fortúnate  enough  to  have  con- 
nexions : another  man  has  none.  The  one 
gets  a friend  to  soy  he  will  take  him  (for  as 
to  engagement  it  is  out  of  the  question  ;)  the 
other,  not.  Both  live  out  their  year  with 
equal  honesty.  Why  is  the  formen  to  have 
all  that  money,  and  the  latter  none  of  it  ? 
why  give  him  who  has  most  merit  nothing, 
while  you  pay  the  other  for  his  good  fortune  ? 
Let  him  who  has  the  happiness  to  have  friends 
enjoy  the  benefit  of  their  friendship  : but  is 
he  to  be  rewarded  for  it  too,  and  that  at  the 
public  charge  ? 

Decent  clothing — so  far,  so  good  — aman 
is  not  to  be  turned  out  naked.  But  all  that 
money  iu  his  pocket — as  soonas  he  is  out  of 
the  house,  what  is  that  for  ? Is  it  to  furnish 
him  with  a few  other  necessaries  besides 
clothing,  such  as  bedding,  household  furni- 
ture,  and  tools  ? One  would  think  so.  But 
if  so,  how  comes  the  allowance  to  be  pared 
down  and  reduced  in  the  inverse  ratio  of  the 
time  he  has  passed  in  prison  ? Will  a shorter 
bed  or  a smaller  table  serve  a man  who  has 
been  there  but  half  a year,  than  him  who  has 
been  there  a whole  one  ? One  would  think 
the  foundation  of  the  act  in  this  part  were 
the  supposition  of  its  own  injustice ; and  that 
the  money,  instead  of  equipment-money , were 
mean t as  smarí-money.  “ Poorfellow!  You 
Lave  sulfered  so  much  more  than  such  an  one: 
here  is  so  much  more  for  you,  to  make  you 
amends.” 

Set  a beggar  a-horseback,  and  the  proverb 
tells  you  wbere  he  will  ride.  Is  the  beggar 
likely  to  pro  ve  the  more  prudent  horseman 
for  having  been  bred  in  the  school  of  felony  ? 
The  penitentiary  act  sets  a whole  regiment 
of  such  beggar 8 on  horseback,  and  it  gives 
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them  no  master  to  hold  the  reins.  Men  who 
have  given  such  testimonies  of  themselves 
surely  are  not  much  injured  in  being  comí 
pared  to  school -boys.  Can  prudence,  can 
economy,  be  expected  generally  to  prévnil 
during  the  ecstasy  that  will  so  naturally  mark 
the  period  of  emaneipation  ? Is  not  the  idlest 
school-boy  he  who  has  the  heaviest  pocket  ? 
What  parent,  instead  of  giving  the  quarter’s 
board  to  the  master,  would  give  it  to  the 
child?  Zr^At  come,  light  go,  says  another  pro- 
verb, not  more  familiar  than  true  : the  same 
sum,  collecfed  by  a man’s  own  economy,  might 
hope  for  a better  fate. 

These  little  pecuniary  alloM'ances  do  not 
strike  at  the  root  of  the  difficulty — they  do 
not  apply  to  the  right  person.  In  the  convict, 
you  see  a man  in  whose  breast  the  passion  of 
the  day  is  accustomed  to  outweigh  the  in- 
terest  of  the  raorrow:  in  the  contracting 
governor,  you  have  a man  who  knows  what 
his  lasting  interest  is,  and  is  in  the  habit  of 
pursuing  it. 

The  means  he  may  have  of  exercisirig  a 
desirable  influence  on  the  behaviour  of  the 
convict,  are  as  powerful  as  heart  can  wish ; 
make  it  his  interest  to  exert  that  influence, 
and  the  object  is  attained.  This  man,  whom 
you  know,  is  the  man  to  deal  with,  and  not 
the  convict,  of  whom  you  know  nothing  but 
what  is  to  his  disadvantage.  With  the  latter, 
it  is  all  nudum  pactvm — all  giving,  no  re- 
ceiving:  you  can  stipulate  nothing,  you  can 
depend  upon  nothing  in  return.  Strike  your 
bargain  with  the  contracting  governor,  you 
have  some  ground  to  stand  upon ; you  cau 
get  an  indeinnity  in  case  of  disappointment : 
if  your  discharged  prisoner  turns  out  honest, 
the  object  is  attained ; if  otherwise,  you  get 
your  money  back  again  with  interest. 

Nothing  can  be  more  laudable  than  the  hu- 
manity  which  dictates  the  provisión  we  have 
been  exaniining ; the  misfortune  is,  that  so 
respectable  a motive  should  not  have  pitched 
upon  happier  means. 


The  following  Note  respecting  this  Work  ivas  given  by  Bentham  to  Dr.  Bowring, 

24í/t  January  1821. 

The  Plates  referred  to  in  this  work  w'ere  destroyed  by  a fire  at  the  printcr’s.*  An  im- 
proved  plan  of  construction  is  shown  in  a small  píate  inserted  in  the  work  entitled  “ Pauper 

Management  improved.”  • t i ii 

The  main  body  of  tbe  Panopticon  was  sent  to  the  press  at  Dublin  by  Sir  John  Parnell, 
at  that  time  Chancellor  of  the  Irish  líxcliequer.  Sir  John  Parnell  tried  in  vain  to  obtam 
the  adoption  of  the  plan  in  Ireland.  Mr.  Pitt,  with  his  colleague  Mr.  Dundas  (afterwards 
Lord  Melville,)  laboured,  and  with  like  success,  in  England.  The  design  of  builuing  a 
Panopticon  prison  lingered  from  1791  to  1813,  when,  by  the  erection  of  anot  cr  pnson, 
without  any  of  the  advantages,  and  more  than  ten  times  the  expense,  it  was  linally  exun- 
guished.  George  the  Third  was  inexorable.  He  bad  been  irritated  at  tbe  author  b>  tnc 


• In  note  +,  p.  «7,  it  is  stated  that  tbe  Editor  has  been  unable  to  obtain  “ 

Since  that  sheet  was  thrown  off,  they  have  been  fortunately  discovered,  PP  . . moré 

For  reasons  which  the  text  sutticiently  explains,  it  has  been  deemed  unnccessa  y y 
imperfect  plan  iu  Píate  i. 
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guishcd.  George  the  Third  was  inexorable.  He  bad  been  irritated  at  the  autbor  by  Ibe 
Plan  for  the  Judicial  Establishment  in  France ; and  before  that,  anno  1789,  by  two  letters 
iri  a morning  paper  signed  Anti-Machiavel,  written  against  the  war  in  which  the  King 
laboured  without  success  to  engage  the  nation  against  Russia.  To  the  first  of  those  lettera 
sppeared  an  answer,  which  the  Earl  of  Shelburne,  who  had  been  Secretary  of  State,  and 
after  that  Prime  Minister,  and  at  that  time  had  his  connexions  in  the  King’s  family,  gave 
the  author  to  understand  was  written  by  the  King  himself. 

After  delays  upon  delays,  an  act  of  Parliament  was  passed,  by  which  the  faith  of  Parlia- 
ment  was  pledged  to  the  author  for  the  adoption  of  his  plan;  and  at  last,  in  1813,  anotber 
act  to  authorise  the  violation  of  that  pledge.  To  prepare  for  this  violation,  a Committee 
of  the  House  of  Commons  had  been  got  up  by  the  Secretary  of  State,  Lord  Sidmouth. 
The  plan  had  been  recommended  by  the  famous  Finance  Committee  of  1797-8,  of  which 
Mr.  Abbott,  afterwards  Speaker,  now  Lord  Colchester,  was  chairman.  A contract  had 
been  entered  into,  and  in  consequence  the  author  put  into  possession  of  a spot  of  land. 
For  the  commencement  of  the  business,  the  signature  of  George  III.  was  necessary  ; after 
an  unexampled  delay  of  three  weeks,  that  signature  was  at  length  peremptorily  refused. 
The  official  correspondence  on  the  subject  would  fiU  a volume.  To  the  all  accessible  and 
inspectable  prison  in  question.  Lord  Sidmouth  has  substituted  a Bastile,  not  to  be  visited, 
without  his  order,  even  by  constituted  authorities. 

While  nations  consent  to  put  into  any  hands  an  uncontroulable  power  of  mischief,  they 
may  expect  to  be  thus  served. 


PANOPTICON  versus  NEW  SOUTH  WALES: 

OR, 

THE  PANOPTICON  PENITENTIARY  SYSTEM, 

AND 

THE  PENAL  COLONIZATION  SYSTEM, 

COMPARED. 


Kn  a Eettei-  altlriesgrt  to  t$e  Ktg]&t  It^onourable  lLor& 

BY  JEREMY  BENTHAM,  OF  LINCOLN’S  INN,  ESQ. 


My  Lord, 

The  letter  of  which  these  printed 
pages  form  a part,  was  begun  in  the  view  of 
its  being  submitted  toyoiir  Lordship  in  manu- 
script.  Destined  to  represent  the  treatment 
experienced  during  a period  of  eight  or  nine 
years  from  the  servants  of  the  crown,  by  a 
plan  that  has  twice  at  their  own  solicitation 
received  the  sanction  of  parliament  — (the 
second  time,  after  urgent  reasons  given  by 
the  comraittee  on  finance  for,the  continually 
professed  execution  of  it,  and  no  reasons  ever 
given  by  any  body  for  the  suspensión  of  it) 
— the  history  had  advanced  to  that  stage,  in 
which,  for  the  first  time,  a disposition  to 
“ relinquish”  the  plan  now  termed  a “ project” 
( after  a contract  drawn,  and  land  purchased 
in  execution  of  it)  — degraded  thus  from  a 
plan  to  a project — had  been  avowed.  Now, 
íately  having,  through  an  authentic  channel, 
received  intimation  of  an  intention  on  your 
Lordship’s  part  to  “ converse  on  the  subject 
with  the  Lord  Chancellor  and  the  Judges 
it  occurred  to  rae,  that  whatever  opinión,  if 
any,  were  eventually  to  be  obtained  from  any 
such  high  and  ever  revered  authority,  any 
Buch  opinión  would  not  be  the  less  instruc- 
tive,  if  in  this,  as  in  other  instances,  it  were 
to  have  had  the  opportunity  of  grounding  it- 
self  on  such  evidence  as  the  nature  of  the 
case  aíForded. 

After  this  explanation,  I proceed  to  sub- 
mit  to  your  Lordship  that  part  of  the  ori- 
ginally  intended  address  which  bears  more 
particularly  upon  the  point  in  question,  de- 
taching  it  on  the  spiir  of  the  occasion  from 
whatever  was  originally  designed  to  precede 
or  follow  it.* 

• The  relinquishment  here  in  question  was 
hypothetical,  and  but  hypothetical,  in  form, 
though  hitherto  it  has  been  categorical  in  eíFect. 


Fourth  and  last  ground  for  the  relinquish- 
ment  of  the  Penitentiary  system : “ The  im- 
proved  State  of  the  colony  of  New  South  Wales." 

Of  the  three  other  groundsf  the  inanity 
has  been  displayed  : there  remains  this  single 
ground  to  bear  the  strain  of  the  whole  men- 
sure— I mean,  not  of  the  penitentiary  esta- 
blishment,  but  of  the  relinquishment  of  it. 

To  justify  the  predilection  shewn  for  the 
distant  establishment,  and  the  use  thus  made 
of  that  predilection,  those  who  have  taken 
upon  themsélves  to  make  this  collateral  use 
of  it,  have  two  propositions  to  make  good  : 

Ist,  That  of  the  two  rival  niodes  of  pu- 
nishment — the  punishment  by  transportation 
to  New  South  Wales,  and  the  punishment 
by  confinement  under  the  intended  peniten- 
tiary  establishment  — the  former  is  the  pre- 
ferable  one. 

2<f,  That  it  is  to  such  a degree  preferable, 
as  to  justify  the  laying  aside  the  other  alto- 
gether,  and  inclusively  the  imposing  on  tlic 
public  that  expense  — expense  in  all  its  shapes 
— money,  public  faith,  character  of  public 
men  — with  which  the  ultimate  sacrifice  of 
the  thus  long  suspended  establishment  would 
be  attended. 

The  first  proposition  is  the  leading  one : 
in  this  is  contained  the  principal  point  in  is- 
sue : this  being  determined  in  the  negative,  the 
other  will  be  superseded.  How,  then,  shall 
it  be  tried  ? by  analytical  investigation,  sup- 


+ The  three  other  grounds  were — 1.  Lavse  of 
time  ; 2.  Increase  of  lemis,  meaning  thereby,  of 
public  expense  (an  increase  barely  proposed,  and 
studiously  forborne  to  be  insisted  on  ;)  «1.  Im- 
provements  observed  to  have  been  made  in  some 
of  the  existing  gaols,  Of  two  of  these  grounds, 
a recapitulatory  glimpse  may  come  to  be  given 
in  the  course  of  the  present  pages,  under  the 
concluding  head  of  Economy. 
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portcd  by  specific  cvidence  ? or  by  vague  as- 
Bcrtion,  siipported  by  a fe  w customary  phrases  ? 
“ Iii  the  former  mod'e,  certainly,”  saya  a voice, 
which  l recognise  for  your  Loidship’s,  being 
that  of  reason  and  justice  — by  the  former 
mode,  as  being  the  only  true  one,  how  far 
soever  it  may  be  from  being  either  the  more 
generally  cornmodious  of  the  two  or  the  more 


usual. 

The  two  rival  systems  in  question  being 
Systems  of  punishment,  whichever  of  the  two 
is  the  preferable  one,  must  be  that  which  will 
prove  to  be  so  on  joint  reference  to  the  se- 
veral  objects  or  ends  of  penal  justice. 

Objects  or  ends  of  penal  justice,  five  : 

Isí,  Example  — prevention  of  similar  of- 
fences  on  the  part  of  individuáis  at  large,  viz. 
by  the  repulsiva  influence  exercised  on  the 
niinds  of  bystanders  by  the  apprehension  of 
similar  suffering  incaseof  similar  delinquency. 

2dly,  Reformation  — prevention  of  similar 
offences  on  the  part  of  the  particular  indivi- 
dual punished  in  each  instance,  viz.  by  curing 
him  of  the  will  to  do  the  like  in  future. 

?dly,  Incapacitation — prevention  of  similar 
offences  on  the  part  of  the  same  individual, 
by  depriving  him  of  the  power  to  do  the  like. 

4thly,  Compensation  or  satisfaction,  viz.  to 
be  afforded  to  the  party  s^ecially  injured  where 
there  is  one.* 

These  fourfrom  Blackstone  and  from  every- 
body : to  these  foiir  I will  ventura  to  add  a 
fifth,  Economy.  The  four  first,  direct  ends  - 
ends  to  which  the  several  measures  adopted 
ought  to  tend  in  a direct  course  ; the  last,  an  in- 
direct  OTCollateral  end — a mark  which,  though 
not  the  direct  object  of  any  such  measure, 
ought  not  to  be  departed  from  to  any  greater 
distance,  than  the  pursuit  of  the  other  direct 
ends  shall  be  found  to  rendar  unavoidable. 

The  list  of  these  objects  belongs  to  the 
A B C of  legislation  : if  the  application  of 
it  to  practica  had  been  equally  familiar,  your 
Lordship  will  judge  whether  it  would  have 
been  possible  the  country  should  ever  have 
seen  any  such  establishment  as  Mr.  Pitt’s  and 
the  Duke  of  Portiand’s  “improved  colony  of 
New  South  Wales.”f 


• Of  all  these  ends,  example,  be  it  observed, 
is  beyond  comparison  the  most  important.  In 
the  case  qf  rejormation,  and  incapacitation  for 
further  miscbief,  the  parties  in  question  are  no 
more  than  the  comparatively  small  number  of 
individuáis,  who  having  actually  offended,  have 
moreover  actually  suffered  for  the  ofFence.  In 
the  case  of  example,  the  parties  are  as  many  in- 
dividuáis as  are  exposed  to  the  templation  of 
qffending  ; that  is,  taking  the  character  of  the 
delinquency  in  the  aggregate,  the  whole  num- 
ber ot  individuáis  of  which  the  several  political 

communities  are  composed in  other  words,  all 

mankind. 

+ The  words  used  in  the  secret  correspondence 
between  the  two  offices — Documenta  dated  13th 
August  1800  ; 17th  March 
11)01— üisclosed  (on  the  change  of  ministry)  in 


Assuming  these  five  to  be  whafc  without 
dispute  they  ought  to  be,  the  common  objects 
of  both  Systems,  let  us  consider  each  object 
by  itself ; and  calling  in  the  two  systems,  one 
after  another,  hear  what  each  promises  to 
perform,  or  may  be  considered  as  having  per- 
formed,  towards  the  attainment  of  that  com- 
mon end. 

I,  First  object — Example  — prevention  of 
future  offences  by  means  of  it.  What,  in  the 
first  place,  is  the  course  taken  for  this  purpose 
by  the  colonial,  the  transportation  system? 
The  convicts  and  their  punishment  are  re- 
moved by  it  to  the  antipodes,  as  far  as  pos- 
sible out  of  the  view  of  the  aggregate  masa 
of  individuáis,  on  whose  minds  it  is  wished 
that  the  impression  should.  be  made. 

What  is  the  course  taken  in  the  same  view 
by  the  penitentiary  system  — Scene  of  punish- 
ment, the  vicinity  of  the  metrópolis — the  very 
spot  which  contains  the  greatest  number  of 
specfátors  of  all  descriptions,  and  in  particular 
of  those  in  whose  instance  there  is  the  strong- 
est  reason  for  wishing  that  the  impression 
may  be  made. 

Plan  of  management  — such  as  has  for  its 
object  the  pointing  the  impression  by  all  ima- 
ginary  contrivances  to  this  end,  the  strength- 
ening  it  by  all  apposite  means,  the  multiply- 
ing  by  every  imaginable  device  the  number  of 
the  visitors  and  spectators — a perpetual  and 
perpetually  interesting  drama,  in  which  the 
obnoxious  characters  shall  in  specie,  at  any 
rate,  be  exposed  to  instructivo  ignominy,  the 
individuáis  being  with  equal  facility  capable 
of  being  exposed  to  it,  or  screened  from  it, 
as,  in  the  judgment  of  those  to  whom  it  be- 
longs to  judge,  may  be  deemed  most  eligible 
upon  the  whole. 

II.  Second  object — Reformation.  Under 
this  head,  what,  in  the  first  place,  does  the 
“ improved  colony  ?”  Delinquency,  in  the 
case  of  offences  in  general,  and  the  class  of 
offences  here  in  question  more  particularly, 
may  be  considered  as  having  for  its  positivo 
and  primary  cause,  a sort  of  morbid  sensibility 
with  reference  to  those  enjoyments  and  those 
sufferings  or  uneasinesses,  the  pursuit  or  avoid- 
ance  of  which  have  respectively  given  birth 
to  the  offence.  It  may  be  considered,  again, 
as  having  for  its  negativo  and  secondary  cause, 
the  absence  of  those  peculiar  appropriate  re- 
straints,  from  which,  had  they  been  present, 
that  vicious  propensity  might  have  received 
an  efficacious  check.  Delinquents,  especially 
of  the  more  criminal  descriptions,  may  be 
considered  as  a particular  class  of  human 
beings,  that,  to  keep  them  out  of  harm’s  way, 
require  for  a continued  length  of  time  that 
sort  of  Sharp  looking  after,  that  sort  of  par- 
ticularly cióse  inspection,  which  all  human 

“ Further  Proceedings  of  theTreasury,”  printed 
(for  the  use  of  the  House  of  Commons)  by  ordet 
dated  12th  June  1801,  pp.  79, 80, 81. 
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beings,  witbout  exception,  stand  in  need  of, 
up  to  a certain  age.  They  may  be  considered 
as  persone  of  unsound  mind,  but  in  whom  the 
complaint  has  not  swelled  to  so  high  a pitch 
as  to  rank  them  with  idiots  or  lunatics.  They 
may  be  considered  as  a sort  of  grown  children, 
in  whose  instance  the  mental  weakness  at- 
tached  to  non-age  continúes,  in  some  respects, 
beyond  the  ordinary  length  of  time.* 

To  this  mental  debilifcy  it  is  the  charac- 
teristic  feature  of  the  system  in  question  — 
transportation  to  a nevv  planted  colony — to 
he  radically  incapable  of  administering  that 
correctivo  aid  which,  in  the  case  in  question, 
is  so  perfectly  indispensable.  Field  husbandry 
is,  under  this  system,  the  principal  employ- 
ment — field-husbandry  carried  on  by  indivi- 
duáis or  heads  of  families,  each  occupying  a 
distinct  dwelling,  the  interior  of  which  is 
altogether  out  of  the  habitual  reach  of  every 
inspecting  eye.  At  sieeping  times,  meal times, 
times  of  recreation,  no  inspection  whatsoever : 
even  at  working  times,  none  but  what  is  im- 
perfect,  interrupted,  and  accidental.  Henee 
no  preventivo  check  to  those  propensities,  the 
peculiar  strength  of  which  has  been  but  too 
plainly  demonstrated  by  the  offence  by  which 
the  individual  was  conducted  to  the  scene  of 
punishment — propensities,  the  indulgence  of 
which  is  either  itself  a crime,  or  introductory 
to  those  vicious  habits  which  are  regarded 
as  the  immediate  sources  of  crimes — sloth, 
drunkenness,  gaming,  venereal  irregularities, 
profaneness,  quarrelsomeness,  mischievous- 
ness,  rapacity. 

Thus,  then,  on  the  ground  of  controul  to 
vicious  propensities,  stands  the  parallel  be- 
tween  the  transportation  system  and  the  pe- 
nitentiary  system — the  transportation  system 
according  to  the  New  South  Wales  edition 
ofit — the  penitentiary  system  according  to 
that  edition  of  it  to  which,  even  in  the  act 
of  sacrificing  it  on  the  altar  of  secret  influ- 
ence,  no  man  ever  durst  take  upon  him  to 


• Policy,  or  I am  much  mistaken  the  deepest 
and  steudiest  policy,  will  be  found  to  concur  with 
the  tenderest  numanity,  in  regarding  the  crimi- 
nal World  in  this  instructive  and  ummpassioned 
point  of  view.  To  an  eye  thus  prepared,  the  most 
prodigare  offenderwill  present — on  theonehand,  ^ 
no  fitter  object  of  unprofitable  resentment;  on  | 
the  other  hand — no  less  necessary  object  of  pre- 
ventive  coerción,  than  would  be  presented  by  a 
refractory  patíent  or  a froward  cnild.  Ouided 
by  this  anatogy,  die  favourite  reinedy,  death,  hp 
for  these  five  and  thirty  years  appeared  to  me  (in 
the  cases,  at  least,  in'which  it  is  ordinarily  ap- 
plied)  scarcely  in  any  degree  less  absurd  in  a 
political,  than  it  would  be  in  a medical  point  of 
view.  In  point  of  fact,  nothing  that  can  with 
any  tolerable  propriety  assume  the  ñame  of  po- 
licy—not  sober  reason  — not  so  much  as  re- 
ílection  — appears  at  any  time  to  have  been  the 
eíHcient  cause  of  the  use  so  abundantly  made  of 
it.  Vengeance,  passion,  began  the  practice  t pre- 
judice,  the  result  of  habit,  has  persevered  in  it. 
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refuse  the  application  of  an  improved  one. 
Colonizing-transportation-system : character- 
istic  feature  of  it,  radical  incapacity  of  being 
combined  with  any  efficient  system  of  inspec- 
tion. Penitentiary  system : characteristic  fea- 
ture of  it,  in  its  original  state,  frequent  and 
regular  inspection  ; in  its  extraordinary  and 
improved  state,  that  principie  of  management 
carried  to  such  a degree  of  perfection  as  till 
then  had  never  been  reached,  even  by  imagi- 
nation,  much  less  by  practice. 

Inspection,  the  only  effective  instrument 
of  reformativo  management,  being  thus  essen- 
tially  inapplicable,  and  the  founders  of  the 
colonial  System  having  thus  given  themselves 
the  nature  of  things  to  ñght  against,  they  set 
about  it  at  their  ease.  Ileforraation,  it  was 
understood,  is  a species  of  manufacture:  like 
other  manufactures,  it  requives  its  particular 
capital  or  stock  in  trade  : the  assortment 
being  good,  that  is,  in  sufficient  quantity, 
and  of  the  accustomed  quality,  the  business 
will  go  on  in  regular  course  like  other  busi- 
nesses.  Different  sorts  of  workmen  must  be 
got,  most  of  them  in  red  clothes  ; but  to  com- 
plete the  set,  there  must  be  some  in  black, 
and  these  must  have  a particular  sort  of  work- 
shop  to  themselves,  with  tools  belonging  to 
it.  Accordingly,  an  assortment  was  provided, 
not  only  of  officers,  civil  and  military,  but  of 
ministers  of  religión.  Besides  soldiers,  and 
barracks,  and  guns,  there  were  to  be,  and 
were  accordingly,  sooner  or  later,  in  a pro- 
portion  more  or  less  adequate,  chaplains,  and 
chapéis,  and  good  books.  Thus  far  the  head 
reformers  saw  : farther  than  this,  it  was  not 
given  them  to  see.  Would  the  books  be 
read  ? the  chapéis  visited  ? the  chaplains 
heard  ? That  was  the  concern  of  the  chap- 
lains when  they  got  there.  Was  it  in  the 
nature  of  the  case,  that  any  of  these  events 
should  ever  happen  ? a wild,  speculative,  out 
of  the  way  question  this  — quite  out  of  the 
line  of  practice.  With  great  submission,  how- 
ever,  to  better  judginent,  it  would  not,  I will 
venture  to  say,  have  been  altogether  an  irre- 
levant  one  : a trigger  is  scarce  pulled  before 
the  breath  may  be  driven  out  of  a refractory 
body ; but  to  puiify  a corrupted  heart,  es- 
pecially  where  nothing  is  to  be  got  by  puri- 
fying  it,  is  an  operation  not  quite  so  simple 
or  so  sure.f 

-|-  Number  of  chaplains,  at  one  time,  one ; at 
another,  two  : stations,  a',  first  but  one  ; before 
Captain  Collins  left  the  colony,  froni  íive  to  ten, 
each  to  appearance  at  too  great  a distan  ce  from 
the  rest  to  send  auditors  to  a congregation  col- 
lected  at  any  other.  In  the  map  annexed  to  Cap. 
tain  Collins’  book,  I observe  about  this  number 
of  sepárate  stations,  without  iricluding  such  small 
ones  as,  being  to  appearance  each  of  them  with- 
in  two  or  three  miles  of  some  other,  may  be  sup- 
posed  not  too  far  distant  for  that  purpose.  Are 
the  labours  of  the  sacred  function  to  be  regarded 
as  an  essenPal  article  among  the  efficient  cause» 
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Circumstances  so  favourable  to  a system 
of  incapacity  and  negligence,  could  scarce  in 

of  refonnation  ? Then  the  establishmenl  of  from 
four  to  eight  of  these  stations,  of  every  number 
above  that  of  thechaplains — was,  and  continúes 
to  be,  indefensibie.  Instead  of  being  a neces- 
sary,  is  religious  Service  a mere  luxury  ? Then 
no  such  officer  as  a chaplain  should  have_  been 
sent  out  at  all — none  at  least  for  the  convicta — 
none,  unless  it  be  a regimeutal  chaplain  for  the 
benefit  of  the  military ; though,  indeed,  of  the 
military  themselves  the  distribution  must  have 
been  regulated  in  some  measure  by  that  of  the 

convicta thatof  the  watchmen  by  that  of  the 

persons  to  be  watched. 

Of  late,  malcontents  from  Ireland  have  been 
sent  in  multitudes  to  New  South  W'ales.  Part 
of  them,  probably  the  greater  part,  must  have 
been  of  the  Catholic  persuasión:  among  these, 
have  there  been  any  priests  ? It  seems  not  im- 

Í)robable ; and  if  so,  as  far  as  their  quarters  may 
lave  been  within  distance  of  the  stations  of  their 
lay  companions,  so  far  all  may  have  been  right. 
llave  there  been  no  priests?  Then  surely  one 
priest,  at  least,  should  have  been  sent  out  on  the 
same  voluntary  footing  as  the  clergymen  of  tlie 
Church  of  England.  If  there  be  a diíFerence,  of 
all  branches  of  the  Christian  religión,  the  Catho- 
lic is  surely  that  in  which  the  Services  of  a con- 
secratcd  minister  are  most  strictly  indispensable. 

In  Norfolk  Island,  how  is  it  ? If  there  be  a 
rlergyman  now  (and  I have  not  found  that  there 
is  one.)  there  was  no  such  officer,  at  least  so  late 
as  on  the  18th  of  October  17116,  though  at  that 
time  the  number  of  inhabitants  was  already  887.^ 
Qucre  1.  How  many  fewer  souls  to  be  saved  have 
887  persons  in  Norfolk  Island,  than  the  same 
number  of  persons  in  New  South  \Pales  or  Great 
Britain  ? Quero  % If  out  of  4818  persons,  sa- 
cerdotal Service  be  needless  to  887  taken  at  ran- 
dom,  what  need  is  there  of  it  for  the  rest  ? In 
January  1792,  a minister  of  religión  (the  chap- 
lain of  the  New  South  Wales  corps)  did,  it  ap- 
pears,  pay  a visit  to  that  spot;  It  was,  however, 
the  first  visit  of  the  kind  in  so  many  years ; and 
that  a mere  temporary  excursión,  the  fruit  of 
Rpontaneous  zeal,  and  not  of  any  partido  of  at- 
tention  that  appears  ever  to  have  been  paid  to 
the  subject  by  the  arch-reformers  here  at  lióme.'' 

But  to  judge  from  the  whole  tenor  of  Captain 
Collins’  Journal,  as  well  as  from  the  nature  of 
the  case,  the  truth  is,  that  so  far  as  the  convicts 
were  concerned,  the  real  service  which  it  was  in 
the  power  of  any  ministers  of  religión,  of  any 
persuasión,  or  in  any  number,  to  render  to  these 
poor  wretches,  was  m all  places  alike : presence 
or  absence  made  no  sort  oí  difference. 

W'hat  is  above  was  written  before  the  histo- 
rian’s  second  volume  had  made  its  appearance. 
In  this  continuation  it  appears,  that  in  one  of 
the  importations  of  the  convicts  from  Ireland, 
a priest  of  the  Catholic  persuasion_  (Harold  by 
ñame)  was  actually  comprised.® 

If  instead  of  this  seditionist,  a loyalist  clergy- 
man  of  the  same  religious  persuasión  had  been 
sent  out,  such  an  addition  to  the  civil  establish- 
ment  might,  in  that  country,  one  should  have 
thought,  have  been  not  ill  worth  the  expense. 
The  politlcal  sanction  might  thus  have  found 
in  the  religious  a useful  ally  — a useful  defence 
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* 1 Collins,  pp.  504,  508,  512,  497- 
Ibid,  p.  104.  c ibid.  p.  293. 


any  other  case  have  presented  them«lve«. 
The  measure  was,  indeed,  a measu/e  ( f ex- 
periment,  and  experiment  is  that  sort  ot  ope- 
ration  which  calis  for  the  exercise  of  all  sorts 
of  faculties : but  the  subject-matter  of  expe- 
riment was,  in  this  peculiar  case,  a peculiarly 
conimodious  one — a set  of  animes  viles — a sort 
of  excrementitious  mass,  that  could  be  pro- 
jected,  and  accordingly  was  projected  — pro- 
jected,  and  as  it  should  seem,  purposely — as 
far  out  of  sight  as  possible. 

Turn  now,  my  Lord,  to  the  penitentiary 
system;  in  which,  if  the  principies  pursued 
as  above,  are  to  be  considered  as  the  stan- 
dard of  orthodoxy,  the  scent  of  heresy  must 
be  acknowledged  to  be  but  too  strong.  In 
a Panopticon  penitentiary  system,  supposing 
religión  to  be  really  a source  of  benefit  — sup- 
posing it  good  for  anything  beyond  a show — 
men  would  have  had  the  full  benefit  of  it. 
Church  attendance  would  there  have  neither 
been  forcible  ñor  yet  eludibie.  The  presence 
of  my  chaplain  it  would  have  been  little  less 
possible  for  them  to  fly  from,  than  from  that 
of  the  Almighty  whom  he  served.  Unabie, 
neither  would  they  have  wished,  to  fly  from 
it.  It  would  have  been  adorned  and  fortified 
by  those  accompaniments  which,  in  minister- 
ing  to  this  branch  of  instruction,  would  have 
coinbined  with  it  as  much  appropriate  and  con- 
genial entertainment,  as  inventivo  industry 
could  contrive  to  bring  together  in  a situa- 
tion  from  which  every  rival  attraction  might 
so  effectually  be  excluded.  Yes,  my  Lord, 
my  whole  treasury  of  artifices  would  have 
been  ransacked  for  contri  vanees  to  render 
the  tuition  as  interesting  as  possible  to  the 
pupils ; my  whole  dispensary  would  have  been 
rummaged  for  sweets  and  conserves,  to  ren- 
der the  physic  of  the  soul  as  palatable  as  pos- 
sible to  a class  of  patients  in  whom  the  need 
of  it  is  so  eminently  deplorable.  Nothing 
which,  in  the  judgment  of  my  superiors  ad 
hoc  in  the  spiritual  college,  should,  in  con- 
sideration  of  its  conduciveness  to  the  end, 
stand  approved,  or  though  but  tolerated, 

against  the  hostility  of  the  popular  sanction. 
The  spirit  of  tumultuary  violence,  the  epidemic 
malady  for  the  cure  of  which  these  deplorable 
objeets  liad  been  ordered  to  this  disastrous  water- 
ing.place,  might  in  that  case,  instead  of  being 
constantly  stimulated,  have  been  gradually  al- 
layed.  The  rebel  priest,  the  most  pernicious 
pa.stor  that  could  have  been  found  for  the  rebel 
tíock,  might  have  been  consigned  to  Norfolk 
Island,  on  the  supposition  of  their  remaining  all 
of  them  in  New  South  Wales.  The  two  uves 
which  it  was  afterwards  deemed  necessary  to  sa- 
crifice  to  public  justice  and  security  might  thus 
have  been  preserved,''  and  the  exigence  which 
has  given  birth  to  so  dangerous  an  expedieht 
and  precedent  as  that  of  volunteer  associations 
among  unreformed  convicts,®  might  never  have 
taken  place.  

•*  2 Collins,  p.  338. 
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vould,  on  account  o(  the  novelty  of  it,  have 
been  shrunk  from,  or  on  account  of  the  ex- 
pense of  it,  have  been  grudged.  Valeat  quan- 
tum valere  potest,  would  have  heen  my  maxim ; 
and  that  (mistake  me  not,  my  Lord)  not  as 
a pretence  for  indifference  and  neglect,  but 
as  a memento  and  a spur  to  attention  and  to 
activity.  Men  who  have  the  interests  of  re- 
ligión most  at  heart,  and  whose  endeavours 
llave  been  most  conspicuously  bent  to  the 
turning  it  to  the  best  possible  account  in  the 
way  of  practice — such  are  the  men  my  hopes 
faad  always  pointed  to  for  counsel  and  sup- 
port.  Such,  my  Lord,  were  veneficia  mea — 
my  pious  frauds  : the  stock  of  them,  I assure 
your  Lordship,  was  not  a scanty  oiie.  Delin- 

quency  (if and would  have  given 

leave) — delinquency  in  habit,  in  act,  even  in 
idea,  vvould  have  been . shut  out ; shut  out, 
not  merely  by  spiritual  bars,  by  moral  bars, 
by  legal  bars,  out  by  physical  ones. 

In  no  point  did  my  system  rest  itself  upon 
coid  forms.  In  body,  in  mind,  in  every  way, 
if  my  patients  suífered,  I suffered  with  them. 
By  every  tie  I could  devise,  my  own  fate  had 
been  bound  up  by  me  with  theirs.  Vicinity 
to  the  public  eye — vicinity  was  the  object 
with  me,  not  distance.  Recluse  by  inclina- 
tion,  popular  at  the  cali  of  duty,  I did  not 
shun  the  light — I courted  it.  Self-devoted  to 
the  task  of  unremitting  inspection,  it  would 
have  been  a reward  to  me,  not  a punishment, 
to  be  as  unremittingly  inspected. 

Thus,  in  so  far  as  reformation  is  concerned, 
stands  the  comparison  between  the  two  Sys- 
tems, on  the  ground  of  general  principies  or 
theory,  if  a word  so  much  in  disgrace  with 
men  in  whose  vocabulary  practice  is  synony- 
mous  with  wisdom,  may  for  the  moment  be 
endured.  A theory  is,  indeed,  no  farther  good 
than  in  so  far  as  its  indications  receive,  as 
occasion  serves,  the  confirmation  of  experi- 
ence.  But  experience,  though  an  instructive 
guide,  is  apt  to  be  a costly  one.  In  the  pre- 
sent  instance,  in  the  compass  of  ten  or  eleven 
years,  it  had  cost,  four  or  five  years  ago,  up- 
wards  of  a million  ;*  by  this  time  littie  less, 
probably,  than  a million  and  a half ; of  which 
near  the  odd  million  (as  your  Lordship  will 
see)  might  have  been  saved,  and  with  it  the 
shame  of  a project,  involving  in  its  very 
essence  the  impossibility  of  success,  saved, 
together  with  Uves  by  hundreds,  and  crimes 
and  immoraUties  without  account,  if  antece- 
dently  to  the  experiment,  in  addition  to  the 
tongue  of  an  orator,  there  had  been  an  eye 
at  the  treasury,  capable  of  reading  in  the 
book  of  human  nature. 

Under  a system  of  suppression  perseverad 
in,  spite  of  parUamentary  warnings,f  for  these 

• £1,037,230.  — 28th  Finance  Report,  26th 
June  1798,  p.  22. 

+ See  28tn  Report  of  tlie  Committee  of  Fi- 
nance,  anno  1798. 
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ten  years, J from  what  source  shall  the  testi- 
mony  of  experience  be  collected  ? Happily  a 
more  competent,  a more  instructive,  a more 
authentic  source  : a source,  in  any  point  of 
view,  more  valuable,  could  searce  have  been 
wished  for,  than  that  which  the  public,  during 
the  sleep  of  superior  office,  has  been  put  in 
possession  of  by  an  eye-witness — the  pro- 
fessed  moral  historiographer  of  the  colony, 
the  late  Judge  Advócate,  Captain  Collins. 
Ñor  yet  simply  the  historiographer,  but  the 
panegyrist,  the  professed  panegyrist  likewise  : 
a character  which,  when  accompaiiied,  as  in 
this  instance,  with  that  candour  and  those 
internal  marks  of  correct  veracity  with  which 
it  is  so  rare  for  it  to  be  accompanied,  renders 
the  testimony,  in  this  point  of  view,  more 
than  doubly  valuable. 

Fortúnate  it  is,  that  whether  from  firmness 
in  one  quarter,  or  from  negligence  in  an- 
other,  the  principie  of  suppression  has  passed 
by  a mass  of  information  that  renders  its 
exertions  elsewhere  of  littie  use.  The  work 
is  dedicated,  and  dedicated  by  permission,  to 
the  late  Lord  Sydney : in  great  letters,  the 
title  of  “ Patrón  of  the  work,”  as  well  as  that 
of  “ Originator  of  the  plan  of  Colonization,” 
are  conferred  upon  the  noble  lord.  “ To 
your  patriotism,”  says  the  panegyrist  to  the 
patrón,  “ the  plan  presented  a prospect  of 
political  and  commercial  advantage.”  “ The 
following  pages,”  continúes  the  worthy  magi- 
strate,  with  perfect  simplicityand  unquestion- 
able  truth,  “ will  serve  to  evince  with  how 
much  wisdom  the  measure  was  suggested  and 
conducted ; with  what  beneficial  effects  its 
progress  has  been  attended ; and  what  future 
benefits  the  parent  country  may  with  confi- 
dence  anticipate.” 

In  the  preface,  he  concludes  with  acknow- 
ledging  himself  to  be  “ anxiously  solicitous 
to  obtain”  for  the  colony  “ the  candid  consi- 
deration  of  his  countrymen ; among  whom,” 
he  says,  “it  has  been  painful  to  him  to  remark 
a disposition  too  prevalent  for  regarding  it 

with  odium  and  disgust.” “ Its  utility 

consists,”  according  to  him,  in,  that  “ besides 
the  circumstance  of  its  freeing  the  mother 
country  from  the  depraved  branches  of  her 
offspring,  in  some  instances  reforming  their 
dispositions,  and  in  all  cases  rendering  their  la- 
hour  and  talents  conducive  to  the  public  good, 
it  may  prove  a valuable  nvrsery  to  our  East 
India  possessions  for  soldicrs  and  seamen." 

He  speaks  of  a time  in  which  “ he  began 

to  think that  some  account  of  the  gradual 

reformation  of  such  flagitious  characters,  as 
had  by  many”  (he  very  candidly  adds,  “ and 
those  not  illiberal”)  “ persona  in  this  country 
been  considered  as  past  the  probability  of 
amendment,  might  not  be  unacceptable.”  So 

± The  last  official  Communications  made  lo 
the  House  of  Common.s  on  the  subject  of  New 
South  M^'ales,  bear  date  in  1792. 
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far  the  magistrate  historian  : as  to  the  flagi- 
tious  characters,  therc  is  no  want  of  them  ; 
Init  as  to  any  evidence  of  their  refonnation, 
hcre  and  there  a white  blackamoor  excepted, 
it  is  allof  it  in  his  wishes — there  is  none  of 
it  in  his  book.  How  far  the  general  concep- 
tíons,  thus  conveyed  in  the  preface,  are  in 
agreenrent  with  the  rigid  truth  of  things,  will 
appear  froni  the  more  specific  statements  col- 
lected  a little  farther  on,  at  the  bottoin  of 
the  page.  Por  these  Iittle  inadvertencies,  if 
sucb  they  should  prove,  the  interests  of  the 
public  Service  are  but  so  much  the  more  in 
the  author’s  debt ; since,  if  confining  himself 
to  the  province  for  which  he  appears  so  emi- 
nently  qualified,  the  superior  province  of  the 
historian,  he  had  left  the  task  of  the  panegy- 
rist  to  inferior  hands,  the  satisfaction  which, 
as  matters  stand,  I flatter  myself  with  being 
able  to  aíford  your  Lordship  on  this  ground, 
inight  have  been  less  complete. 

Of  passages  to  the  like  eíFect  with  those 
which  are  here  transcribed,  enough  might 
have  been  found  to  fill  a volume.  Those 
which  are  given  here  are  selected  as  exhibit- 
ing  the  condition  of  the  coloiiy  at  the  latest 
points  of  time  ; this  being  the  stage  at  which 
the  reforming  tendency  of  the  discipline,  had 
it  possessed  any  such  tendency,  had  had  the 
longest  time  to  opérate.  General  statements 
and  observations  are  moreover  preferred  to 
histories  of  ijídi vidual  crimináis,  or  crimes, 
partly  out  of  deference  to  the  logical  rule, 
syllogizari  Kon  est  ex  particulari — partly  be- 
cause  the  particular  anecdotes  of  this  kind, 
being  the  materials  of  which  a very  consider- 
able part  of  that  large  but  interesting  work 
are  composed,  could  not  possibly  have  been 
comprised  within  the  limits  prescribed  by  the 
object  of  this  address. 

The  persons  spoken  of  as  reformed,  are  for 
the  most  part  spoken  of  by  ñame : in  nuraber 
they  would  scarcely,  I think,  be  found  to 
exceed  a score  — certainly  not  double  that 
number,  even  includingthe  many  backsliders. 
The  nuraber  of  the  unrefürmed  is  to  that  of 
these  reformed  characters,  as  a hundred  or 
so  to  one.  A bettermost  sort  of  rogue  — a 
man  in  whom  on  any  occasion  the  smallest 
degree  of  coníidence  can  be  reposed,  appears 
in  that  country  to  be  beyond  comparison  a 
scarcer  animal  than  a black  swan.  One  thing 
the  historian  is  clear  in,  that  as  to  all  but 
the  few  lusus  natura  thus  distinguished,  the 
longer  they  stay  in  that  scene  of  intended 
reformation,  and  the  more  they  are  left  to 
themselves  (that  is,  the  more  entirely  they 
are  left  to  the  sepárate  influence  of  the  puré 
principie  of  colonizaíion,  without  any  admix- 
ture of  its  discarded  rival,  the  principie  of 
inspection,)  the  worse  they  are ; those  who 
have  the  yoke  of  bondage  still  about  their 
necks  being  a sort  of  half  honest,  half  sober, 
half  provident  profligates,  in  comparison  of 
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those  called  settlers  whose  term  is  at  afi 
end.* 

• I.  Improhity,  uncorrectcd  and  incorrigihle. 

No.  1,  p.  382.  July  1794. — “ An  honest  ser- 
vant  was  in  this  country  an  invaluable  treasure : 
we  were  compelled  to  take  them,  as  chance 
should  direct,  from  among  the  common  herd ; 
and  if  any  one  was  found  who  had  some  remains 
of  principie  in  him,  he  was  sure  to  be  soon  cor- 
rupted  by  the  vice  which  every  wherc  surrounded 
him.” 

No.  2,  p.  419.  June  1795.  — “ With  very  few 
exceptions,  it  was  impossible  to  select  from 
among  the  prisoners,  or  those  who  had  been 
such,  any  wno  would  feel  an  honest  interest  in 
executing  the  Service  in  which  they  were  em- 
ployed.  They  would  pilfer  half  the  grain  en- 
trusted  to  their  care  for  the  catile ; they  would 
lead  them  into  the  woods  for  pasturage,  and 
there  leave  them,  until  obliged  to  conduct  them 
in ; they  would  neither  deán  them  ñor  them- 
selves. Indolent,  and  by  long  habit  worthless, 
no  dependence  could  be  placed  on  them.  In  every 
instance  they  endeavoured  to  circumvent.” 

No.  3,  p.  445.  Deccmber  1795.— “At  Sydney, 
another  attempt  being  made  to  steal  a cask  of 
pork  from  the  pile  of  provisions  which  stood  be- 
fore  the  storehouse,  the  whole  was  removed  into 
one  of  the  oíd  marine  barracks.  The  full  ration 
of  salt  provisions  being  issued  to  every  one,  it 
was  difficult  to  conceive  what  could  be  the  in- 
ducement  to  these  freqnent  and  wanton  attacks 
on  the  provisions,  whenever  necessity  compelled 
the  commissary  to  trust  a quantity  without  the 
store.  Perhaps,  howeyer,  it  was  to  gratift  that 
strong  piopensity  to  thieving,  which  could  not 
I suffer  an  opportunity  of  exercising  their  talenta 
to  pass,  or  to  furnish  them  with  means  of  in- 
dufging  in  the  baneful  vice  of  gaming.” 

No.  4,  p.  473.  April  1796.—“  Nopunishment, 
however  exemplary,  no  reward  however  great, 
could  opérate  on  the  minds  of  tbese  unthinking 
people.” 

II.  Jmprovidence,  extreme  and  universal. 

No.  1,  p.  414  April  1795.  — “ The  farmers 
now  began  everywhere  putting  their  wheat  into 
the  ground,  except  at  the  river,  where  they  bsid 
scarce  made  any  preparationa,  consuming  their 
time  and  substance  in  drinking  and  noting, 
and  trusting  to  the  extreme  fertiiity  of  the  sofl, 
which  they  declared  would  produce  an  ampie 
crop  at  any  time,  without  much  labour.” 

No.  2^  p.  435.  November  1795.—“  Instead  of 
completipg  in  a few  hours  the  whole  labour  which 
was  required  of  a man  for  the  day,  the  convicta 
were  now  to  work  the  whole  day,  with  the  inter- 
mission  of  two  hours  and  a haif  of  rest.  Many 
advantages  were  gained  by  this  regulation;  — 
among  which,  not  the  least  was  the  dimination 
of  idle  time  which  the  prisoners  before  had,  and 
which,  emphatically  terming  their  orvn  time, 
they  applied  as  they  chose,  some  industriously, 
but  by  lar  the  greater  part  in  improper  pursuits, 
as  gaming,  drinking,  and  stealing.'’ 

No.  3,  p 4.58.  February  1796. — “ They  [the 
settlers]  seldom  or  never  showed  the  smallest  dis> 
position  to  assist  each  other.  Indolent  and  im- 
provident,  even  for  their  own  safety  and  interest, 
they  in  general  neglected  the  means  by  which 
either  could  be  secured.” 

N o.  4,  p.  467.  March  1796. — “ At  the  Hawkes- 
bury,  where  alone  any  prospfct  of  agriculiurai 
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Reformatíon  being  tlie  topic  at  present  on 
' the  carpet,  it  is  to  this  that  the  present  string 

advantaget  was  to  Ixfottnd^  the  settlers  were  iin- 
tnersed  in  intoxiration : riot  and  madness  marked 
their conduct ; and^this  was  tobe  attributed  to 
the  spirits  that,  in'defiance  of  every  precaution, 
founa  their  way  thither  ” 

No.  5,  p.  470.  April  I79f5 “ In  the  begin- 

ning  of  this  month,  a vcry  liberal  allowance  of 
slops  were  served  to  the  prisoners,  male  and 
female.  As  it  had  been  too  much  the  practice 
for  these  people  tosell  the  clothihg  they  re.eived 
ft-om  govemment  as  soon  as  it  was  issued  to 
them,  the  governor  on  this  occasion  gave  it  out 
in  public  orders,  that  whenever  it  should  be 
proved  that  any  person  had  either  sold  or  other- 
wise  made  away  with  any  of  the  articles  then 
issued,  the  buyer,  or  seller,  or  receiver  thereof, 
would  both  subject  themselves  to  corporal  or 
other  punishment.  Orders,  however,  had  never 
leen  knoron  to  have  miich  tve'ght  with  these 
people," 

No.  G,  p.  482.  June  17Í>G “ The  settlers  at 

the  diíFerent  districts,  and  particularly  those  at 
the  Hawkesbury,  had  long  been  supposed  to  be 
considerably  in  debí ; and  it  was  suspected  that 
their  crops  for  two  or  more  seasons  to  come  were 
pledged  to  pay  these  debts.” 

No.  7,  p.  483.  June  179G. — “ The  gentlemen 
who  conducted  the  inquiry  found  most  of  the  set- 
tlers there  [the  Hawkesbury]  oftener  employed 
in  carousing  in  the  fronts  of  their  houses,  tnan  in 
labouring  tnemselves,  or  in  superintending  the 
labour  of  their  servants  in  their  grounds.” 

No.  8,  p.  483.  June  17l*G. — “ The  practice  of 
purchasing  the  crops  of  the  settlers  for  spirits, 

nad  too  long  prevailed  in  the  settlement; 

it  was  not  possible  that  a farmer,  who  should  be 
idle  enough  to  throw  away  the  labour  of  twelve 
months  for  the  gratification  of  a few  gallons  of 
poisonous  spirits,  could  expect  to  thrive.” 

No.  9,  p.  492.  August  179G — “ They  [the 
settlers]  were  in  general  of  s-uch  a thoughtless, 
worthless  description,  that  even  this  indulgence 
might  induce  them  to  be,  if  possible,  more  worth- 
less and  thoughtless  than  before ; as,  to  use  their 
own  expression,  they  had  ruow  to  work  for  a dead 
horse.”  The  indulgence  consisted  in  the  being 
sufFered  to  give  assignments  on  their  crops  then 
in  the  CTOund,  to  save  themselves  from  imprison- 
ment  ior  debt. 

III.  The  longer  the  application  of  the  supposed 
cause  of  reformatíon,  the  worse  the  efecU 

No.l,p.  3ñ8.  March  1794. — “ Had  the  írtt/erí, 
with  only  a common  share  of  honesty,  retumed 
the  wheat  which  they  received  from  govemment 
to  sow  their  grounds  the  last  season,  tne  reproach 
which  they  drew  upon  themselves  by  not  stepping 
forward  at  this  raoment  to  assist  govemment, 
would  not  have  been  incurred ; but  though  to  an 
individual  they  all  knew  the  anxiety  which  every 
One  felt  for  the  preservation  of  the  seed-wheat, 
yet  when  appliea  to,  and  told  (in  addition  to  the 
sum  of  lüs.  a-bushel)  that  any  quantity  which 
they  might  choose  to  put  into  the  store  should 
be  brought  from  their  farms  without  any  expense 
of  carri^e  to  them,  they  all  or  nearly  all  pleaded 
an  insumciency  to  crop  their  ground  for  the  en- 
suing  season ; a plea  tnat  was  well  known  to  be 
made  without  a shadow  of  truth.” 

No.  2,  p.  394.  October  1794.  — “ The  presence 
of  same  person  with  authority  was  become  abso- 
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of  extracts  will  therefore  be  confined.  The 
other  topics  glanced  at  in  the  passages  quoted 
outof  Mr.  Collins’  preface,  belongtothe  head 
of  incapacitation  — I mean  with  reference 
to  the  commission  of  fresh  offences  within 
the  limits  of  the  mother  country : to  inca- 
pacitation, I say,  and  economy.  The  merits 
of  the  plan  in  relation  to  these  objects,  will 
be  considered  apart,  under  their  respective 
heads. 

Such  was  the  state  of  the  “ improved  co- 
lony”  in  September  1796,  at  the  termination 
of  the  period  compriscd  in  the  first  and  already 
puhlished  history  of  Mr.  Collins.  A continii- 
ation  from  the  same  able  and  candid  hand  is 

lutely  necessary  among  those  settlers,  who  find- 
ing  themselves  free  from  bondage,  instantly  con- 
I ceived  that  they  were  above  all  restrictions ; and 
being  without  any  inlcrnal  regulations,  irregu- 
larities  of  the  worst  kind  might  be  expected  to 
bappen.” 

No.  3,  p.  432. — It  appears  likewise  by  this 
muster,  that  one  hundreu  and  seventy-nine  per- 
sons  subsisted  themselves  independent  of  the 
public  stores,  and  resided  in  this  town.  To  many 
of  these,  as  well  as  to  the  servants  of  settlers, 
were  to  be  attributed  the  offences  that  were  daily 
heard  of : they  were  the  greatcst  nuisances  we 
had  to  complain  of.” 

No.  4,  p.  471.  April  1796. — “ At  the  Hawkes- 
bury, the  com-store  was  broken  into,  and  a quan- 
tity of  wheat  and  other  articles  stolen  ; and  two 
people  were  apprehended  for  robbing  the  deputy- 
surveyor’s  fowl-house.” 

No.  5,  p.  471.  April\^% “ All  these  de- 

predations  were  chiefly  committed  by  those  public 
nuisances,  the  people  of  the  stores.” 

No.  G,  p.  473.  April  I79G. — “ The  Hawkes- 
bury was  the  refuge  of  all  the  Sydney  rogues 
when  in  danger  of  being  apprehended.” 

No.  7,  p.  474.  May  1796. — “ Daily  experience 
proved  tnat  those  people  whose  sentences  of  trans- 
portation  had  expired,  were  greater  evils  than 

the  convicta  themselves Many  were  known 

to  withdraw  themselves  from  labour  and  the  pro- 
vision-store  on  the  day  of  their  servitude  ceasing. 
On  their  being  apprehended , punished  for  a breach 
of  order,  and  ordered  again  to  labour,  they  seized 
the  first  opportunity  of  running  away,  taking 
either  to  the  woods  to  subsist  by  depredations, 
or  to  the  shelter  which  the  Hawkesbury  settlers 
afforded  to  every  vagabond  that  asked  ¡L  By 
these  people  (we  were  well  convinced)  every  theit 
was  committed.” 

Thusfar Captain  Collins.  The  corruption  which 
it  thus  appears  was  so  general  among  the  settlers, 
i.  e.  among  those  whose  terms  of  bondage  were 
expired,  vmo  by  that  means  had  recovered  a de- 
gree  of  independence.  and  had  withdrawn  them- 
selves more  completeíy  out  of  the  reach  of  every 
inspecting  ey e,  had  (as  migh  t have  been  expected ) 
this  independence,  this  exemption  from  inspec- 
tion  for  its  cause.  For  so  late  as  in  Augu.st  1792, 
a time  when  the  residence  of  those  who  had 
arriad  first  in  the  colony  had  not  been  so  long 
as  áve  yéars,  and  when  few  had  as  yet  regained 
their  liberty,  and  none  had  been  in  possession  of 
it  for  any  Icngth  of  time,  “ with  very  few  excep- 
tions,”  says  Captain  Collins^  p.  210,  the  unifonn 
good  behaviour  of  the  convicta  was  stiU  “ to  be 
commended.” 
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promised  (I  see)  by  the  public  prints,  for  a 
time  which  may  perhaps  have  arrived  be- 
fore  these  pages  of  mine  have  reached  your 
Lordship’s  eye. 

What  subsequent  impro  vements  the  colony 
may  have  received  in  relation  to  this  same 
ne^d,  is  a point  on  Avhich  I cannot  pretend 
to  any  information  from  that  source.* 

In  the  mean  time,  so  far  as  concerns  ge- 
neral results,  which  are  all  your  Lordship 
would  endure  to  see  crowded  into  this  place, 
accident  has  put  into  my  hands  two  testimo- 
nies of  no  mean  account.  In  one  respectthey 
have  the  advantage  of  any  which  even  your 
Lordship’s  authority  could  command : they 
are  in  each  instance  the  uninfluenced  and  un- 
disguised  eífusions  of  the  pcn,  committed  to 
paper  ndthout  the  idea  of  being  made  sub- 
servient  to  this  or  any  other  public  purpose. 
They  wear  no  factitious  colours ; neither  of 
that  flattering  cast  which  is  so  apt  to  give  a 
tinge  to  the  smallest  piece  of  paper  that  can 
ever  find  its  way  from  any  such  quarter  to 
your  Lordship’s  office,  ñor  yet  of  the  oppo- 
site  cast. 

The  first  is  an  extract  of  a letter  from  Cap- 
tain  Hunter,  at  that  time  Governor  of  the 
colony.  The  date  of  it  is  the  20th  of  May 
1799 : about  two  and  a half  years  had  been 
at  that  time  added  to  the  experience  reported 
by  Captain  Collins  : — 

“ Sydney,  New  South  Wales, 

“ 20tA  May  1799. 

“ The  fatigue  to  which  the  Governor  of 
this  territory  must  submit,  botb  mental  and 
corporeal,  is  far  beyond  any  idea  you  can  have 
of  the  nature  of  his  duty  rendering  such  fa- 
tigue necessary  in  the  Commander  in  chief. 

“ My  former  knowledge  and  acquaintance 
wth  this  country  encouraged  me  in  a hope, 
which,  however,  in  some  respects  proved  de- 
lusiva, that  1 should,  with  ease  to  myself, 
and  with  proper  effect  and  advantage  to  the 
public,  have  been  able  to  manage  all  the  du- 
ties  of  my  office.  But  I had  not  been  long 
entered  upon  it,  before  I was  awakened  from 
that  dream  of  comfort  and  satisfaction,  the 

• Since  the  above  paragraph  was  written,  the 
public  has  been  put  in  possession  of  the  promised 
Information;  and  surely  never  did  the  deduc- 
tions  of  reason  receive  a more  ampie  confirma- 
tion  from  experience,  than  has  been  afforded  in 
the  present  instance  by  the  actual  condition  of 
the  “ improved”  colony,  as  exhibited  in  this 
second  volume,  dedicated  by  permission  to  the 
noble  lord  in  whose  hands  the  management  of 
it  had  by  that  time  been  reposed.  Extracta  in 
contínuation  of  those  given  from  the  ürst  volume 
are  intended  to  accompany  this  address. 

To  keep  clear  of  all  possible  imputation  of  in- 
trigue, I abstained  puiqxisely  from  every  endea- 
vour  to  open  any  sort  of  communication,  direct 
or  indirect,  with  the  respectable  historian  to  whose 
ulterior  testimony  I was  looking  forward  with 
•uch  well-grounded  confidence. 
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prospect  of  which  I had  so  vainly  indulgeci. 
The  seeds  of  those  vexations  which  had  so 
disappointed  me,  had  been  sown  for  a very 
considerable  time,  and  being  rather  of  a pro- 
lific  nature  amongst  such  people,  had  gained 
so  much  strength,  that  it  will  require  immense 
labour  to  grub  them  up  by  the  root. 

“ I have  persisted  in  my  attempt  to  that 
end,  and  mean  not  to  change  my  system; 
which,  be  assured,  from  being  calculated  to 
lay  restraints  upon  every  species  of  vice  and 
immorality,  cannot  amongst  such  characters 
be  a very  popular  one:  that,  however,  tvill  be 
a matter  of  no  immediate  concern  with  me, 
if  I succeed  only  in  a small  degree  to  check 
the  growing  profligacy  and  abandoned  turn 
of  the  lower  classes  of  the  people. 

“ This  is  a good  country,  and  will  do  well, 
but  its  progress  in  impro  vement  would  be  con- 
siderably  hastened,  could  government  be  pre- 
vailed  upon  not  to  overstock  us  with  the  worst 
description  of  characters  ; for,  whilst  the  mass 
of  the  people  continué  to  be  of  that  class,  our 
difficulties  will  ever  be  very  considerable : the 
industrious  and  well-disposed  become  a con- 
tinual  prey  to  the  idle  and  worthless.” 

It  was  not  to  myself  that  this  letter  was 
addressed,  neither  had  I then,  ñor  have  I 
since,  had  the  honour  of  any  personal  ac- 
quaintance with  the  gentleman  from  whom  it 
carne.  It  was  a letter  perfectly  spontaneous, 
addressed  to  a person  with  whom  he  had  never 
before  had  any  written  intercourse. 

Your  Lordship  sees  what  it  is  the  governor 
of  the  improved  colony,  down  to  that  time, 
could  find  to  speak  of — great  labours,  qo 
successes.  Could  any  thing  have  been  found 
that  could  have  been  made  to  wear  the  ap- 
pearance,  though  it  were  but  of  a half  success, 
would  it  have  been  passed  unnoticed  ? Mean- 
time,  if  in  the  Une  of  moral  improvement  the 
governor  made  such  small  advance,  it  was 
not  (if  the  governor  himself,  or  the  judge 
advócate  is  to  be  believed)  for  want  of  try- 
ing  it. 

The  country  (your  Lordship  sees)  is  a 
“ good  country but  the  word  good  might 
lead  to  conclusions  rather  wide  from  truth. 
if  a distinction  were  not  to  be  made  between 
God  Almighty’s  works  and  • • * • «’s.  To 
its  Almighty  Creator  is  it  indebted  for  those 
capabilities  which  neither  neglect  ñor  mis- 
management  can  deprive  it  of : the  use  made 
of  them  had  been  depending  upon 
Your  Lordship  sees  upon  what  condition  its 
chance  of  improvement  depended — (in  the 
opinión  of  the  governor  at  least,  upon  whom 
everything  had  been  depending  under  *•••;) 
upon  its  not  being  applied  to  the  chief,  if 
not  the  only  purpose  for  which  it  had  been 
estabUshed,  and  for  which  it  continúes  to 
be  kept  up : the  purpose,  with  reference  to 
which,  according  to  ••••*,  it  was  so 
much  superior  to  everything  else  By  tha 
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governor»  after  all  the  labours  of  which  he 
speaks  so  feelingly,  the  nature  of  things 
could  not  be  changed.  While  those  who 
bave  become  bad  for  want  of  inspection,  re- 
main  without  any  inspection,*  (as  they  must 
do  there,  such  of  them  as  are  not  in  jail 
there,f ) they  will  remain  as  bad  as  ever,  or 

I.  General  necessity  of  Inspection, 

No.  1,  p.  63.  March  1789. — “ Being  advanced 
in  years,  ne  (the  person  entrusted  with  the  direc- 
tion  of  the  convicts  at  Rose  Bill)  was  found  in- 
adequate  to  the  task  of  managing  and  controuling 
the  people  who  were  under  his  care,  the  most  of 
whom  were  always  inventing  plausible  excuses 
for  absence  from  labour,  or  for  their  neglect  of 
it  while  under  his  eye.” 

No.  2,  n.  400.  Deceinbcr  1794 “ Our  settle- 

ments  haa  now  become  so  extensive,  that  orders 
did  not  so  readily  find  their  way  to  the  settlers, 
as  runaways  and  vagrants,  who  never  failed 
of  finding  employment  among  them,  particularly 
among  those  at  the  river.” 

•f-  II.  Necessity  of  Jails  and  Jail  Gatigs  for 
closer  Inspection, 

No.  l,p.  383.  Ju/^1794. — “ During  this month 
a buildíng,  consisting  of  four  cells  for  prisoners, 
was  addea  to  the  guard-house  on  the  east  side  of 
. the  Cove.  This  had  long  been  wanted ; and  the 

whole  being  now  incloscd  with  a strong  paling, 
soine  advantage  was  expected  to  be  derived  from 
confinement  adopted  only  as  a punishment.” 

No.  2,  p.  402.  December  1794 “ A jail-gang 

was  also  ordered  to  be  established  at  Trongabbe, 
for  the  employment  and  punishment  of  all  bad 
and  suspicious  characters.” 

If  I understand  this  jail-gang  right,  it  was 
composed  of  a set  of  workmen,  working  not 
within  the  walls  of  a jail  (a  place  in  which  there 
couldhardly  beany  workto  bedone;)  butthough 
-in  an  unconfined  space,  an  uninclosed  lield,  yet 
under  the  cióse  inspection  of  persons,  set  over 
them  as  guards,  with  or  without  the  addition  of 
fetters,  to  keep  them  from  running  away. 

No.  3,  p.  487.  Jaly  1796. — “ The  town  of 
Sydney  was  shortly  after  lilled  with  people  from 
the  different  settlements,  who  carne  to  the  judge- 
advocate  for  certificates  of  their  having  served 
their  respective  sentences.  Among  these  were 
many  wno  had  run  away  from  public  labour 
before  their  time  had  expired;  some  who  had 
escaped  from  confinement  with  crimes  yet  un- 
punished  hanging  over  their  heads;  and  some 
who,  being  for  lile,  appeared  by  ñames  different 
from  those  by  which  they  were  commonly  known 
in  the  setüement.  By  the  activity  of  the  watch- 
men,  and  a minute  investigation  of  the  necessary 
books  and  papera,  they  were  in  general  detected 
in  the  imposition,  and  were  immediately  sent  to 
' hard  labour  in  the  town  and  jail-gangs. 

' “ To  the  latter  of  these  gangs,  additions  were 

every  day  making ; scarceíy  a day  or  a single 
night  passed,  but  some  enormity  was  committed 
or  attempted,  either  on  the  property  or  persons 
of  individuáis.” 

No.  4,  p.  493.  August  1796. — “ jail-gang 

f at  this  time,  notwithstanding  the  exampleswlrich 

had  been  made,  consisted  of  upwards  of  fiye  and 
I twenty  persons,  and  many  of  tne  female  prisoners 

‘ were  round  to  be  every  whit  as  infamous  as  the 

men.” 

f To  Crown  the  whole,  and  that  nothing  might 


rather,  according  tothe  estimafe  givenof  them 
as  above  by  the  late  chief  magistrate,  become 
still  worse. 

The^  next  article,  from  a sourcc  than  which 
that  distant  región  never  furnished  a more 
respectable  one,  bears  date  the  7th  of  Oc- 
tober  1800.  The  part  that  applies  to  the 
present  purpose,  comes  after  a parngraph  of 
considerablygreater  length,  which  1 mayhave 
occasion  to  submit  to  your  Lordship  under 
the  head  of  Economy : 

“ Governor  King,  who  has  the  command, 
will  make  many  regulations,  as  far  as  ¡s  in  his 
povver,  for  the  security  and  advantage  of  the 
colony  ; and  likewise  pay  some  attention  to 
the  moráis  and  instruction  of  the  rising  gene- 
ration,  to  which  none  has  been  hitherio  given ; 
for  certainly,  if  we  ever  hope  to  see  worth 
or  honesty  in  this  settlement,  we  miist  look 
to  them  for  it,  and  not  the  presení  degenerate 
race.” 

What  your  Lordship  might  not  otherwise 
have  supposed,  this  letter  is  from  a female 
pen,  as  well  as  to  a female  eye ; not  a word 
more  in  it  that  bears  reference  to  anything 
that  can  be  called  politics.  Mere  accident 
threw  it  into  my  hands.  For  anthentication 
sake,  designation  will  (I  siippose)  be  regarded 
as  indispensable ; but  where  that  sex  is  con- 
cerned, the  most  reserved  mode  that  can  be 
thought  of,  is  the  most  respectful  and  the 


be  wanting  that  could  help  to  demónstrate  the 
complete  inefficacy  and  inutility  of  everything 
that  is  peculiar  to  the  penal  colonization  systcm, 
one  of  its  latest  improvements  has  been  the  im- 
portation  of  the  hiilk  system  from  the  Thames. 
In  August  1801,  the  Supply  (we  are  informed  by 
Lieutenant-Colonel  Collins,  in  the  continuation 
of  his  History)  “ was  fitting  up  as  a hulk  to  re- 
ceive  such  convicts  as  were  incorrigible.”  ii.  330. 

To  avoid  employing  prisons  and  hulks  at 
home,  expeditions  upon  expeditions  are  fitted 
out  to  employ  convicts  in  famiing  at  the  anti- 
podes. In  the  course  of  a few  years,  a discovery 
18  made,  that  drinking  is  preferred  to  labour, 
and  that  nothing  is  to  be  done  without  hulks  and 
prisons,  even  there,  though  in  a situation  in 
which  profitable  labour  under  confinement  is 
impossible ; and  it  is  this  combination  of  parti- 
cular forced  idleness,  with  universal  unbridled 
drunkenness,  that  is  given  not  only  as  an  “ im- 
proved”  system,  but  a system  to  such  a degree 
improved,  as  to  Justify  the  proscription  of  a sys- 
tem of  sobriety  and  industry  that  would  have 
been  carried  on  at  home  at  a fraction  of  the  ex- 
pen.se. 

At  this  time,  at  the  expense  of  i'3954,  the  colony 
had  been  put  in  possession  of  what  is  called  ” the 
coMw/yg‘aoí,”a  convenientsortof  building,  which 
besides  that,  its  standing  use,  serves  occasionally 
as  a bonfire.  The  same  gaol,  the  Sydney  gaol. 
(metaphysical  discussion  about  identity  aparti 
had  served  once  in  that  capacity  already,  as  wcll 
as  another  at  Paramatta.  [ii.  Collins,  p.  1J7, 
276,  331.1  The  country  is  particularly  favourable 
to  such  exhibitions.  Things  take  fire  there  of 
themselves  [iL  Collins,  p.  72;]  a fort%ori,'H\in  a 
little  assistance. 
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best.*  Such  waa  the  state  of  this  “ im- 
provcd,”  and  ever-improving  colony,  wíth 
tlie  beiiefit  of  at  least  a year’s  improvements, 

more  than and could  as  yet  have 

heard  of  at  the  time  (I  mean  July  1800)  when 
the  idea  of  “ relinquishing”  the  penitentiary 
fiystem,  in  consideration  of  the  superíority  of 
their  iinproved  colonial  system,  was  first  de- 
clared  in  black  and  white,  after  having  been 
determined  in  petto  for  a length  of  time  un- 
knowm  to  me.  A year’s  improvements  more, 

and  still and did  not  knovv  that  there 

were  children  there,  or  if  there  were,  that 
they  were  worth  saving  from  the  gallows. 

“But  have  not  colonies,”  says  your  Lordship, 
“ has  not  transportation  to  those  colonies  been 
a source  of  good,  and  even  in  this  particular 
hne  ? Have  not  reformation  and  honest  in- 
dustry  been  among  the  experienced  fruits  of 
it?”  Yes,  my  Lord,  where  the  hulk  of  the 
population  has  been  ready  found  and  composed 
of  men  of  thrift  and  probity — where  the  mass 
of  the  population  being  formed,  the  children 
of  improvidence  have  been  dropped  in  in 
driblets,  absorbed  and  assimilated  as  they 
diopped  in,  by  the  predominant  mass  of  the 
population  into  which  they  were  received. 
In  America,  a master  waiting  to  take  charge 
of  the  delinquent  as  soon  as  landed  — that 
employer  a man  of  thrift — one  of  a neigh- 
bourhood  all  composed  of  men  of  thrift,  all 
ready  to  make  common  cause  against  a fugi- 
tiva or  refractory  bondsman : the  bondsmen 
not  collected  together  in  any  one  place  in 
rumbéis,  but  distributed  among  a number  of 
families,  one  or  a few  at  most  in  each.  Such 
was  a sort  of  society  in  which  each  convict 
would  have  to  serve  and  be  trained  up  in  un- 
remitting  habits  of  unavoidable  industry  du- 
ring  his  bondage:  of  the  same  cast  was  the 
society  in  which,  if  he  settled  at  all  in  that 
quarter  of  the  world,  he  would  have  to  settle 
upon  his  restoration  to  independence. 

Thus  it  was  in  America  — thus  it  was  with 
the  convict  consigned  to  any  one  of  those  oíd 
established  colonies.  How  was  it  in  JVew 
South  Wales  ? The  native  inhabitants  a set 
of  brutes  in  human  shape — the  very  dregs 
even  of  savage  life — a species  of  society  be- 
yond  comparison  less  favourable  to  coloni- 
zation  than  utter  solitude ; a set  of  living 
nuisances,  prepared  at  all  times  for  all  sorts 
ofmischief:  for  plundering  the  industrious  ;f 
for  quarrelling  wth  the  quarrelsome  for 
affording  harbour  to  the  fugitivo.  |1  Other  in- 


_ * Oblique  as  it  was  when  the  announced  de- 
signation  presented  itself  in  print,  my  resolution 
failed  me,  and  1 expunged  it.  The  sex  of  the 
wnter,  and  the  íidelity  of  the  extract.  being  ad- 
mitted,  whateyerclaim  to  confidence  can  begiven 
by  situation  will  be  found  stamped  upon  the  style. 
+ i.  CoUins,  444, 468, 459 ; ii.  15, 31, 33, 56, 204. 
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habitants,  none  but  the  very  profligates  thein* 
sel  ves,  who  were  thus  sent  by  thousands  fronr 
British  gaols,  to  be  turned  loose  to  mix  with 
one  another  in  this  desert;  together  with  the 
few  taskmasters  that  were  to  set  them  to 
work  in  the  open  wilderness,  and  the  mili- 
tary  men  who  were  sent  out  with  them  in 
large  but  still  unequal  numbers,  to  help  to 
keep  within  bounds  the  mischief  they  would 
be  sure  to  oceupy  themselves  with  when  thus 
let  loose.  Excepting  these  military  guardians, 
whom,  the  endeavour  was,  though  a vainone, 
to  keep  from  raixing  with  their  wards,  it  was 
of  the  very  dregs  of  society — of  men  unfit 
to  Uve  at  large  in  society  — of  men  proved 
to  be  such  by  experience,  and  those  collected 
together  in  multitudes,  that  the  mass  of  so- 
ciety in  this  colony  has  hitherto  been,  was 
even  meant  to  be,  and  for  some  generations 
at  least  would,  for  any  rational  ground  that 
the  founders  could  have  for  expecting  the 
contrary,  continué  to  be  composed. 

To  an  eye  incapable  of  seeing  further  into 
things  than  their  ñames,  the  two  above  con- 
trasted  scenes  of  existence  were  indeed  the 
same,  since  both  were  colonies;  but  in  them- 
selves no  two  mensures  could  in  this  respect 
be  more  different  than  transportation  of  con- 
viets  in  retail,  into  a colony  ready  formed  by 
honest  men,  and  transportation  of  conviets 
by  Wholesale,  into  a colony  not  formed,  but 
to  be  formed,  and  to  be  formed  of  conviets. 

“ But  may  not  a set  of  regularly  honest 
settlers  be  collected  thither  by  degrees  ? and 
thus,  with  the  addition  of  the  improved  cha- 
racters,  how  few  soever  at  first  among  the 
emancipated  conviets,  accumulate  in  time 
into  whatever  majority  may  be  requisite  to 
form  the  basis  of  an  industrious  and  thriving 
population  ?”  Possibly,  my  Lord ; the  bounds 
of  possibility  are  wide ; not  even  very  impro- 
bably,  so  it  be  in  some  future  century ; in 
the  present  one,  hardly.  For  what  is  there 
that  should  draw  thither  men  of  thrift  and 
capital? — draw  them  to  a place  which,  ex- 
cept  a part  of  the  stock  of  necessaries  for  its 
own  inhabitants,  neither  does  produce,  ñor 
presents  any  the  smallest  indication  of  being 
about  to  produce  anything  that  will  not  be 
at  the  very  time  produced  in  other  places, 
as  well  as  imported  into  Britain  from  other 
places  at  a much  cheaper  rate — to  a place  in 
which,  in  the  meantime,  “ the  industrious 
and  well  disposed"  will  (as  the  late  chief 
magistrate  and  the  late  governor  seem  to 
agree  in  observing)  “ become  a continual  prey 
to  the  idle  and  worthless.” 

Loud  and  frequent  have  been  the  com- 
plaints  (ñor  altogether,  I suppose,  witbout 
truth)  about  inveifjling  men  (as  it  is  caUed) 
to  North  America ; cruel  and  fraudulent  are 
the  epithets  given  to  the  practice:  to  Noi*th 
America,  where  if  manners  are  not,  uponth> 
whole,  80  amiable,  yet  crimes  of  all  sorts 
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probably  crimes  of  depredation  certainly,  are 
even  more  rere  tban  here;  to  America,  where 
a human  being  not  employed  in  industry, 
productive  or  professional  at  least,  ia  scarcely 
to  be  found.  If  to  invite  men  to  such  a 
country  be  an  act  of  fraud  and  cruelty,  what 
must  fhe  act  of  that  man  be,  who  should  seek 
to  engage  an  honest  settler  to  sink  bis  capi- 
tal, bis  industry,  and  bis  prospects,  in  New 
South  Wales? 

But  of  the  prospect.  of  advantageous  pro- 
duce from  tbis  as  vvell  as  all  other  sources, 
more  will  come  to  be  said  presently,  under 
the  head  of  ccoaomy,  to  wbicb  it  more  imme- 
diately  belongs. 

III.  Third  object  or  end  in  view — Incapa- 
citation ; rendering  a man  incapable  of  com- 
mitting  offences  of  the  description  in  question 
any  more : understand  in  the  present  instance 
in  the  same  place — the  only  place  (it  should 
seem)  that  was  considered  as  worth  cariiig 
about  in  this  view. 

In  this  object  was  seated,  to  all  appear- 
ance,  the  strong  hold  and  rnain  dependence 
of  the  System ; of  reformation  it  would  ( I 
daré  believe)  have  been  acknowledged  in  a 
whisper  there  was  nothing  meant  but  the 
form  : it  was  a mere  make-believe.  In  the 
expedient  employed  for  rendering  it  impossi- 
ble  for  a man  to  do  any  more  such  mischief 
in  the  only  spot  in  the  world  worth  thinking 
about,  consisted  the  suin  and  substance  of 
the  new  system  of  conipulsive  colonization. 

This  contrivance  was  as  firmly  laid  in 
school-logic  as  could  be  wished.  Mischiev- 
busly  or  otherwise,  for  a body  to  act  in.  a 
place,  it  must  be  there.  Keep  a man  in  New 
South  Wales,  or  anywbere  else  out  of  Bri- 
tain,  for  a given  time : he  will  neither  pick  a 
pocket,  ñor  break  into  a house,  ñor  present 
a pistol  to  a passenger,  on  any  spot  of  British 
ground  within  that  time. 

Depredation,  though  eommitted  out  of  Bri- 
tain,  would  indeed  not  the  less  be  depredii- 
tion  ; but  happily  for  our  statesmen,  here  carne 
in  aiiother  rule  of  logictotheiraid.  l'hingsnot 
upparent,  and  thinys  not  existing,  belong  to  the 
same  account ; the  depredation  and  all  other 
kinds  of  mischief  and  vice  not  making  their 
appearance — that  is,  not  here  in  Britain  — it 
is  the  same  thing  as  if  there  were  none.  Of 
the  aggregate  mass  of  bis  Majesty’s  subjects, 
good,  bad,  and  indifferent.taken  together,  such 
as  remained  in  this  and  the  next  island  consti- 
tutcd,  according  to  tbis  mode  of  taking  stock, 
the  only  articles  that  bad  any  pretensions  to 
a place  in  the  inventory.  Those  who  were 
to  be  sent  out  of  it  beíonged  neither  to  the 
list  of  souls  to  be  saved,  ñor  to  the  list  of 
moral  beings.  On  these  principies,  how  the 
people  thus  sent  thither  behaved  while  there, 
was  a point  which,  so  long  as  they  did  but 
Btay  there,  or,  at  any  rate,  did  not  come  back 


here,  was  not  worth  thinking  about.  Such 
was  the  religión,  such  the  morality,  which 
presided  over  the  design  and  execution  of  the 
picture  of  industry  and  reformation  in  New 
South  Wales. 

Admitting  that  immorality  and  misery  are 
rendered  matters  of  indifference  by  being 
shifted  from  place  to  place,  and  that  mis- 
chief of  all  kinds,  so  it  be  excluded  from 
certain  parta  of  bis  Majesty’s  dominions,  may 
be  regarded  as  annihilated  — two  points  re- 
naain  still  to  be  considered : 

One  is,  in  what  degree  the  contrivance 
thus  hit  upon  for  securing  the  country  in 
question,  against  the  future  presence  of  the 
individuáis  in  question,  is  productive  of  that 
effect  ? 

The  other  is,  how  far  the  advantoge  thus 
purchased  is  consistent  with  the  principies  of 
law  and  justice  ? 

The  answer,  not  to  keep  your  Lordship  in 
suspense,  mmII,  1 believe,  be  tbund  to  be,  that 
so  íár  as  the  object  is  attained,  it  is  attaincd 
at  the  expense  of  justice ; but  that  even  with 
that  expense,  the  degree  in  which  it  is  at- 
tained is  very  imperfect : imperfect  from  the 
first,  and,  in  the  nature  of  (hings,  destined  to 
become  more  and  more  so,  the  longer  the 
establishment  continúes ; and  that,  upon  the 
whole,  the  shame  of  inefficacy  is,  in  the  very 
nature  of  the  project,  added  to  the  odium  if 
injuslice. 

'I’be  nature  of  the  expedient  being  to  be 
stated  in  the  first  place,  before  the  efficacy 
of  it  can  be  examined  into,  the  topic  of  jus- 
tice will  demand,  on  this  as  well  as  other  ac- 
counts,  the  precedence.  A word  or  two  in 
the  way  of  history  is  on  this  occasion  un- 
avoidable. 

Transplantation  to  the  colonies,  a measure 
employed  for  the  first  time  (at  least  under 
authority  at  this  time  reputed  legal)  soon 
after  the  Restoration,*  is  a mode  of  punish- 
ment  which  in  lieu  of,  or  in  addition  to,  the 
other  punishments  annexed  to  offences  com- 
prised  under  the  unfatbomable  and  inexpres- 
sive  appellation  of  felonies,  extended  itself 
gradually  into  use,  so  long  as  the  now  inde- 
pendent  States  of  America  remained  upon 
the  list  of  British  colonies.  This,  like  other 
chronical  punishments,  being  divisible  ad 
libitum  into  portions  of  all  lengths,  different 
lengths,  adapted  to  the  supposed  exigeney  of 
the  different  cases  of  delinqueney,  have  on 
different  occasions,  with  great  care  and  pre- 
cisión, been  marked  out:  seven  years,  four- 
teen  years,  and  for  lile : the  length  beyond 
comparison  the  most  common,  seven  years : 
to  say  nothing  of  other  lengths,  not  without 
example,  such  as  terms  between  7 and  14 
years,  and  between  0 and  7 years.  The  sta- 
tute  in  which  the  pains  taken  about  the  mea- 
surement  of  these  lots  are  more  conspicuous 

•13  & 14  Ch.  II.  c.  1,  §2;  c.  12,  § ¿i 
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( I belicvc)  than  in  any  other,  ¡s  a statute  of 
the  present  reign,  the  statute  of  1779  j*  the 
original  penitentiary  act  — one  of  the  two 
acts,  wbich  in  a letter  that  will  probably  be 
one  day  presented  in  a more  particular  man- 

ner  to  your  Lordship’s  notice, declares 

bimself  to  ha  ve  “ examined”  and  “ understood 
the  object  of."  In  this  statute,  the  several 
gradations  of  this  species  of  punishment,  or 
those  of  them  at  least  which  are  in  use,  are 
brought  together ; and  a sort  of  system  of 
equivalence  is  established  between  the  seve- 
ral degrees  of  this  species  of  chronical  punish- 
ment and  a set  of  corresponding  degrees,  in 
three  corresponding  scales  of  so  many  other 
species  of  chronical  punishment : confinement 
in  the  hulks,  confinement  in  the  then  intended 
national  and  definitive  penitentiarij-houses, 
and  confinement  in  the  then  existing  gaols, 
in  their  destined  character  of  so  many  local 
and  temporary  substitutes  to  those  general 
penitentiary-houses. 

This  punishment,  which  while  British  Ame- 
rica continued  the  scene  of  it,  had  fulfilled 
the  ends  of  punishment  in  some  points,  failed 
in  others.  To  the  primary  object,  that  of 
example,  it  was  most  obviously  and  incurably 
incompetent.  Unequal  in  its  essence,  ren- 
dered  still  more  unequal  by  its  accidental  con- 
comitants,  it  was  to  one  man  as  bad  as  death, 
to  another  a party  of  pleasure.  By  an  irregu- 
larly  applied,  as  well  as  unexplicitly  declared 
distinction,  on  most  individuáis  it  imposed 
the  additional  yoke  of  bondage;  others  it  left 
in  posscssion  of  independence.  To  any  one 
who  had  proposed  to  himself  a spontaneous 
emigration  to  the  same  place,  it  presented  a 
license  for  practising  with  impunity  such  of- 
fences  as  would  send  him  there.  So  far  was 
puré  incongiuity.  With  reference  to  the  two 
other  objects,  reformation  and  incapacitation, 
it  proved  efficacious  or  inefficacious  according 
to  contingencies — contingencies  altogether 
out  of  the  thought  as  well  as  view  and  in- 
fluence,  not  only  of  those  to  whom  it  was 
administered,  but  of  those  bg  whom  it  was 
administered,  as  well  as  of  those  by  whom  it 
was  ordained.  In  some  instances  a man  be- 
came  in  a greater  or  a less  degree  reformed ; 
and  in  those  instances  the  mother  country 
commonly  saw  no  more  of  him  : in  others,  he 
remained  unreformed  ; and  in  those  she  was 
sure  to  receive  him  back.f 

• 19  Geo.  III.  c.  74.  ^ ~ 

+ Under  the  oíd  transportation  system,  all  this 
inequality  was  the  result  of  the  course  taken  foi 
ridaing  the  country  of  these  its  obnoxious  in- 
matw.  Powers  being  given  foi  the  puipose  by 
parliament,  they  were  made  over  by  govemment 
to  a contractor,  who,  for  the  profit  to  be  made 
by  selling  their  Services,  for  the  penal  term,  to  a 
master  in  America,  engaged  to  convey  them  to 
the  destined  scene  of  banishment,  or  at  least  to 
convcy  them  out  of  the  country  (the  mother 
•ountry)  from  which  they  were  to  be  expeUed. 


NEW  SOUTH  WALES. 

Reformation  is  a very  complex  olqectt 
thought  and  contri  vanee  are  necessary  to  the 

Taking  the  punishment  thus  upon  the  face  of 
the  letter  of  the  law,  the  efiect  of  it  would  be  in 
^1  cases  alike-~to  add  to  the  fundamental  and 
introductory  part  of  it,  banishment,  the  ulterior 
and  perfectly  distinct  punishment  of  bondage— 
banisnment  from  the  mother  country,  bondage 
to  be  endured  in  the  country  to  which  the  con- 
vict  was  to  be  expelled.  Such  being  in  all  cases 
the  effect  in  appearance,  such  also  would  it  in 
general  be  in  practice ; becauM,  in  general,  the 
poverty  of  the  convict  precluding  him  from  pur- 
chasing  any  indulgen  ce,  the  pnce  paid  for  his 
Services  by  a stranger  in  America  was  the  only 
source  of  profit  to  the  first  purchaser — I mean, 
the  merchant  who  in  Great  Britain  insured  the 
conveyance  of  the  convict  to  that  distant  quarter 
of  the  globe.  But  a very  modérate  sum  of  mo. 
ney  was  suflicient  to  enable  a man  to  exempt 
himself  from  this  most  afflictive  part  of  the  pu- 
nishment; for  whercverit  happened  that  through 
the  médium  of  a friend  or  otherwise  he  could  bid 
more  for  himself  than  would  be  bidden  for  hira 
by  a stranger,  liberty  thereupon,  of  course,  took 
place  of  bondage.  Poverty,  therefore,  rather  than 
the  crime  of  which  a man  was  convicted,  was  the 
offence  of  which  the  bondage  was  the  punish- 
ment ; and,  so  far  as  the  amount  of  the  depreda- 
tion  is  to  be  taken  as  a measure  of  the  magnitude 
of  the  crime,  the  greater  the  crime,  the  better  the 
chance  which  the  criminal  would  in  this  way  give 
himself  for  escaping  the  severer  part  of  his  lot. 
The  profession  of  a receiver  of  stolen  goods — a 
connexion  with  an  opulent  and  successful  gang 
— were  among  tlie  circumstances  that  would  in 
general  secure  to  a man  an  exemption  from  this 
most  salutary  as  well  as  afflictive  part  of  the  penal 
discipline. 

Under  the  nere  transportation  system — the  sys- 
tem of  transportation  to  the  land  oi general  bond- 
age— this  inequality  received  a pretty  eíTectual 
correction,  far  as  the  nature  of  tne  punishment 
was  from  being  improved,  and  the  condition  of 
the  convict  population  from  being  meliorated, 
upon  the  whole.  The  person  on  whom  the  lot  of 
the  convict,  in  this  respect,  was  made  to  depend, 
was  no  longer  in  any  instance  a friend  or  trustee 
converting  the  nominal  bondage  into  real  liberty : 
he  was  in  every  instance  one  and  the  same  per- 
son — the  general  agent  of  the  crown,  the  gover- 
nor  of  the  colony,  who,  with  regal  powers,  dealt 
out  justice  or  merey,  in  each  instance,  according 
to  the  joint  measure  of  his  own  humanity  and 
his  own  wisdom.  Bondage  was  not  now  to  be 
bought  oif  for  money ; at  the  same  time,  it  was 
but  natural  that  in  the  case  of  an  inoividual 
whose  education  and  mode  of  life  had  habitually 
exempted  him  from  ordinary  labour,  a propor- 
tionate  degree  of  indulgence  should  be  mani- 
fested,  in  respect  of  the  quality  or  ouantity  of  his 
^k.  8o  far,  so  good.  On  tne  other  hand,  the 
instances  to  which  this  imptovement  extended 
were  but  few  and  accidental ; while,  in  point  of 
industry,  sobiiety,  and  other  features  of  moral 
amelioration,  the  condition  of  the  many  was,  by 
the  causes  already  stated,  rendered  worse,  not 
letter,  by  the  change.  Under  the  oíd  transporta- 
tion system,  the  person  on  whom  the  condition  of 
the  convict  depended — a master  employing  him 
for  his  own  (tne  master’s)  benefit — would  stand 
engaged,  by  the  tie  of  personal  interest,  to  ex- 
tract  from  him  as  much  labour  as  could  be  ex* 
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pursuit  of  it.  Local  exclusión  is  a very  simple 
object : it  may  be  aimed  at  almost  wathout 

tracted. — to  watch  over  bis  conduct,  in  that  and 
evciy  other  respect,  with  the  most  uninterrupted 
vigilance,  — and,  upon  ihe  whole,  in  respect  of 
quality  as  well  as  quantity  of  work,  to  give  the 
utraost  valué  to  bis  Service.  Under  tnis  new 
transportation  system,  the  management  being 
mere  trust  management — management  under  the 
general  orders  oí  the  governor,  conducted  for  the 
benefit  of  the  public  purse — management,  there- 
fore,  without  interest,  at  least  without  pecuniary 
interest,  as  well  as  without  any  other  than  a very 
loose  inspection  — the  efFcct  of  it  was  in  this  re- 
spect such  as  from  the  nature  of  rúan  might  be 
expected.  By  the  late  chief  magistrate  of  the 
coíony,  the  average  amount  of  a day’s  labour  was 
estimated  (as  will  be  seen  further  on)  at  not  more 
than  a third  of  what  would  have  been  rendered 
^ a free  labourer  working  on  the  ordinary  terms.® 
Truc  it  is,  that  a considerable  part  of  the  convict 
population  has  all  along  been  aistribiited  among 
the  officers,  to  be  employed  by  them  for  their  own 
benefit;  in  which  case  it  can  scarce  be  doubted, 
but  that  in  all  points,  and  especially  in  that  of 
industry,  more  attention  waspaid  tothe  conduct 
of  the  conncts  thus  disposed  of,  than  was  or 
could  be  paid  to  such  of  them  as  were  retained, 
on  the  footing  above  exhibited,  in  the  public  Ser- 
vice. Still,  however,  in  this  case,  the  closeness 
of  inspection  would  on  many  accounts  fall  short 
of  that  which  under  the  ola  transportation  Sys- 
tem (the  system  of  transportation  to  America) 
would  have  been  generally  kept  up.  In  America, 
the  masters  becoming  such  by  purchase  would 
without  exception  be  persons  already  engaged 
in  habits  of  vigilance  and  industry.  In  a society 
composed  of  military  men,  a character  of  this 
sort  could  not  reasonably  be  expected  to  be  found 
equally  prevalent.  In  America,  the  master’s  own 
choice  had  in  every  instance  fixed  him,  and  for 
life,  in  that  employment  for  the  purpose  of  which 
he  took  upon  himself  to  purchase  tne  interest  in 
cuestión  in  the  convict’s  Services,  In  New  South 
Wales,  the  profession  of  the  species  of  master  in 
question  is  of  the  number  of  those  which  are  em- 
braced  more  frequently  through  disinclination 
than  through  any  prediíection  íor  money-getting 
industry — ihoughts  and  wishes  pointing  home- 
wards  the  whole  time  — and  the  continuance  of 
the  situationj  by  which  the  demand  for  such  com- 
pulsive  Service  is  aíForded,  short-lived  and  pre- 
carious.  Service  that  was  to  be  had  for  nothing 
would  not  naturally  (it  is  true)  in  that  situation, 
any  more  than  in  any  other,  be  refused  : but,  on 
the  other  hand,  neither  does  it  seem  reasonable 
to  suppose,  that  in  such  circumstances  any  such 
advkntage  would,  upon  an  average,  be  derived 
from  it,  as  in  America,  under  the  oíd  transporta- 
tion system,  would  have  been  generally  extracte^ 
by  a purchasing  master  from  the  Services  of  his 
purchased  bondsman, 

The  emancipated  convicts,  under  the  ñame  of 
settlers,  constituted  indeed  another  class  of  mas. 
ters,  who,  under  the  authority  of  the  governor, 
either  on  the  same  gratuitous  terms  as  in  the 
case  of  the  officers,  or  for  wages  on  íhe  footing 
of  a free  contract,  shared  in  a considerable  pro- 
portion  whatever  benefit  was  to  be  rcaped  from 
the  labour  of  their  fellow-convicts  during  their 
respective  penal  terms  in  some  instances,  as  well 

• II.  Collins,  p.  40. 
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thought.  In  the  one  case,  if  any  thing  be  ef- 
fected,  it  must  be  by  mind  operating  on  mind 

as  in  other  instances  after  the  expiration  of  thos. 
terms.  But  in  the  way  of  moral  improvement, 
as  well  as  steady  industry,  still  less  benefit  (it  ia 
evidenl)  was  to  be  expected  from  this  source  than 
from  the  other.  Accordingly,  at  the  Hawkcsbury 
settlement  (in  a passage  which  your  Lordship  hat 
already  seen,  p.  467,  anno  1796,  stated  by  the  latí 
chief  magistrate  as  the  only  one  of  all  the  settle. 
ments  “ where  any  prospects  of  agricultural  ad. 
yantage  were  to  be  found,”)  it  is  moreover  statea 
(in  another  passage  which  your  Lordship  has 
also  seen,  p.  463,)  that  “ the  settlers  were  found 
oftener  employed  in  carousing  in  the  fronts  of 
their  houses,  than  in  labouring  themsclves,  or 
superintending  the  labour  of  their  servan  ts  on 
their  grounds.” 

Thus  much  as  to  the  degree  of  pecuniary  in- 
terest on  the  part  of  the  master,  and  the  quan- 
tity  and  quality  of  the  eftect  it  may  be  expected 
to  have  on  the  pecuniary  valué  of  the  labour  of 
the  convict  servant.  But  (setting  aside  rare  and 
extreme  cases,  such  as  that  of  labour  extorted  in 
such  excess  as  to  shorten  the  thread  of  life)  the 
moral  interest  of  the  convict  bondsman,  and  the 
pecuniary  interest  of  the  purchasing  master,  will 
(we  may  venture  to  say)  be  found  pretty  exactly 
to  coincide ; since  the  more  steadily  a man’s  time 
and  thoughts  are  occupied  in  profitable  labour, 
even  though  the  profit  be  not  his  own,  the  more 
eflectually  they  will  all  along  be  diverted  from  all 
unlawful  objects.  The  general  consequence  is, 
that  while  the  fortune  of  the  master  is  receiving 
improvement  from  the  labour  of  the  once  crimi- 
nal workman,  the  moral  habits  of  the  workman 
himself  will  in  the  same  proportion  be  receiving 
improvement  from  the  same  cause. 

Two  circumstances  — two  disastrous  circum- 
stances  — have  in  a greater  or  less  degree  been 
common  to  transportation  - punishment,  under 
both  its  forras:  in  point  of  comfort,  the  condition 
of  each  convict  under  and  during  the  punish- 
ment has  been  matter  of  puré  contingcncy ; while, 
in  point  of  morality,  his  refomiation,  depending 
upon  the  same  unforseeable  events,  has  been  leit 
alike  to  be  the  sport  of  fortune.  In  both  respects, 
happiness  and  morality,  his  condition  has  been 
thrown  altogether  out  of  the  view  of  every  eye 
in  thecountry,  under  ihelaws  of  which^  the  dis- 
cipline such  as  it  was,  had  been  administercd  — 
of  the  legislature  by  which  he  species  of  punish- 
ment had  been  selected  and  allotted  to  tne  spe- 
cics  of  offeiicc — of  the  ju'iges  and  the  executive 
government  by  •■'bose  auinority  the  individual 
had  been  consig.,^;d  to  that  species  of  punish- 
ment— of  that  public  which  has  so  important  an 
interest  in  th'í  eílicacy  of  every  punisnment,  as 
well  in  the  w»y  of  reíbrmation  as  in  the  way  of 
example,  not  to  mention  the  interest  which,  on 
the  score  of  humanity,  every  community  has  in 
the  well-being  of  the  meanest  of  its  members. 
Under  the  transportation  system  — under  that 
system  in  both  its  forms  — the  State  of  the  con- 
vict, in  relation  to  all  these  essential  points,  was 
and  is,  under  the  former  by  dispersión,  under 
the  latter  by  distance,  thrown  as  it  were  pur- 
posely  into  the  shade.  Under  the  panopticon 
svstem,  and  that  alone,  light  — the  clearest  and 
the  most  uninterrupted  light— takes  place  oí  all 
such  darkness.  Considered  with  a view  to  moral 
health,  as  well  as  to  physical  coinfort,  a Panop» 
ticon  s a vast  hospital ; but  an  hospital  of  that 
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aUhough  operations  purely  physical  may  (as 
I have  had  already  occasion  to  observe)  be 
among  the  means  employed,  and  with  assured 
efficacy,  in  that  view.  In  the  other  case,  body 
operating  upon  body  is  sufficient  to  the  task. 
This  observation  may  serve  to  explain  the 
ground  of  whatever  little  portion  of  thought 
can  possibly  have  been  concerned,  in  the 
choice  made  of  New  South  Wales.  In  a plan 
in  other  respects  proper  and  adequate,  sim- 
plicity  is  unqiiestionably  a recommendation 
of  no  mean  importance.  But  it  will  neither 
stand  in  lieu  of  efficacy,  ñor  atone  for  injus- 
tice. 

When,  for  persons  of  the  description  in 
question,  the  obtainment  of  the  accustomed 
situations  in  America  was  found  to  be,  or 
supposed  to  be,  or  said  to  be,  no  longer  prac- 
ticable, another  spot  carne  to  be  looked  out 
for,  and  the  spot  chosen  was  this  new  dis- 
covered  and  pre-eminently  distant  región, 
that  had  been  christened,  or  new  christened, 
New  South  Wales. 

The  word  distant,  were  it  not  for  the  ap- 
pearance  of  affectation,  should  have  stood  in 
rapitals.  In  it  will  be  found  not  only  the 
grand  recommendation  of  the  plan,  but  the 
only  assignable  or  so  much  as  imaginable 
property,  which,  though  it  were  but  for  a mo- 
inent,  can  have  presented  itself  in  that  light. 
Of  the  several  efficient  causes  of  probable 
reformation  to  be  looked  out  for  in  a colony, 
as  having  actually  been  afforded  by  the  oíd 
colonias  as  above,  not  a single  one  could  have 
been  found  existing  anywhere  in  this  new- 
found  land,  Existing  demand  for  bondsmen — 
for  bondsmen  to  be  employed  in  separata  fa- 
milies  — in  a ready-formed  community  com- 
posed  of  men  of  thrift — with  an  opportunity 
of  settling  in  a society  of  the  same  complexión 
on  the  return  of  independence — conveyance 
thither  at  an  inconsiderable  expense,  or  \vith- 
out  any  expense ; — all  these  requisites  were 
altogether  wanting,  together  whh  all  others 

imprqved  and  hitherto  unexampled  description, 
in  which,  wíthout  prejudice  to  the  manageinent, 
and  thereby  to  the  efficacy  of  the  regimen,  the 
condition  of  the  patient  is  at  all  times  open  to  all 
eyes.  In  this  borne  scene,  neglect  is  as  impos- 
sible,  as  any  sufficient  attention  is  in  the  distant 
one. 

Among  savages,  when  to  a certain  degree  a 
man  is  sick  in  body,  he  is  cast  forth,  and  thought 
no  more  of.  In  a nation  civilized  in  other  re- 
specta, the  same  barbarity  is  still  shown  to  this 
atleast  equally  curable  class  ofpatients,  in  whose 
case  the  seat  of  disorder  is  in  the  mind.  Not 
indeed  to  every  división  in  this  class.  For 
patients  labouring  under  insanity,  known  and 
characterized  by  that  ñame,  no  man  has  yet 
prescribed  a voyage  to  New  South  Wales.  The 
inefficacy  of  such  a prescription,  however,  could 
not  be  more  complete  in  the  caseof  that  descrip- 
tion of  patients,  than  it  has  hitherto  been,  and 
jrom  the  nature  of  the  case  ever  must  be,  in  the 
instance  of  the  other  descripüon  to  which  it  con- 
tinúes to  be  applied. 


that  can  be  imagined.*  Distance  — the  in-  * 
disputable  attribute  of  this  favonrite  spot  — 
distance,  the  supposed  mother  of  security,  was 
the  virtue  which  it  is  evident  was  regarded 
as  making  up  for  the  absence  of  every  other. 
Of  this  attribute  it  was  seen  to  be  possessed 
in  a degree  altogether  beyond  dispute.  The 
moon  was  then,  as  it  continúes  ^o  be,  inac- 
cessible : upon  earth  there  was  no  accessible 
spot  more  distant  than  New  South  Wales. 
The  security  that  had  been  afforded  by  Ame- 
rica in  this  respect,  the  security  against  the 
return  of  the  expelled  emigrants,  had  been 
but  an  incomplete  one:  why?  because  the 
distance  was  comparatively  so  small ; means 
of  communication  accordingly  so  abundant. 
The  security,  proraised  in  that  same  way  by 
New  South  Wales,  was  the  best  possible: 
why?  because  the  distance  was  the  greatest 
possible ; means  of  communication  already  es- 
tablished,  none ; and  such  as  for  this  purpose 
wouldbe  to  be  established,  would  be  to  be  es- 
tablished  by  government  itself : consequently 
(it  was  taken  for  granted)  would  be  altogether 
at  the  command  of  government.  From  such 
premises,  the  conclusión,  true  or  false,  was 
obvious  enough : Let  a man  once  get  there,  we 
shall  nevar  be  troubled  with  him  any  more. 

Setting  aside  law  and  justice,  the  expedient. 
was  at  any  rate  a plausible  one : and  except 
the  revolutionary  noyades  and  fusillades,  the 
Calcutta  black-hole,  and  a few  other  such 
foreign  devices,  a remedy  against  living  nui- 
sances  could  hardly  be  more  proraising  or 
more  simple.  But  suppose  for  a moraent  any 
such  considerations  as  those  of  law  and  jus- 
tice to  be  entitled  to  a place  in  the  account, 
siirely  never  did  this  country  witness  an  ex- 
ercise  of  power  more  flagrantly  reprehensible, 
more  completely  indefensibie. 

In  the  design  of  it,  if  this  were  reaUy  the 
design  of  it,  it  amounted  to  neither  more  ñor 
less  than  the  converting  at  one  stroke  all  in- 
ferior degrees  of  the  species  of  punishment  in 
question,  into  the  highest  — all  finito  lengths 
into  one  infinite  length.  In  its  conception, 
the  operation  is  simple  enough  : banishment 
for  life  — for  so  many  years  as  a man  shall 
Uve  — is  as  easy  to  conceive  as  banishment 
for  any  other  number  of  years,  fixed  or  limited ; 
more  so  than  banishment  in  different  lengths, 
for  different  numbers  of  years.  But  the  ef- 
fects  of  it  upon  the  legal  system,  Avhich  it 
was  thus  sporting  wth,  would  take  a volume 
to  delinéate.  AU  the  distinctions  which,  un- 
der this  head,  the  statute-book  affords  in  such 
numbers,  between  punishment  and  punish- 

• I mean  of  course  with  reference  to  the  only 
declared  objects  of  the  measure  : for  as  to  mere 
existence,  requisites  with  relation  to  that  object— . 
such  as  climate  affording  sufficient  warmth,  and 

earth  affording  the  usu^  choice  of  soil these, 

however  material  in  other  points  of  view,  Were 
mere  blanks  with  reference  to  the  objects  pro- 
fessed  on  tlús  occasion  to  be  ainied  at. 
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ment  — a^justed  with  so  mtich  care  to  so 
maiiy  corresponding  distínctions,  real  or  sup- 
posed,  between  guilt  and  guilt — all  this  ela- 
bórate pile  of  distínctions,  which  for  near  a 
century  and  a half  the  legislature  had  been 
employing  itself  in  biiiltling  iip,  was  upon 
this  plan  to  be  undermíned  and  levelled  at 
one  blast. 

In  the  whole  body  of  the  law,  if  effects 
are  regarded,  and  not  mere  words,  where 
shall  we  find  a feature  that  bears  any  the 
least  resemblance  to  this  case  ? I protest  1 
know  not.  A punishment  has  been  precisely 
fixed  by  law — fixed  not  in  species  only,  but  in 
degree : fixed  thus  by  each  particular  law  upon 
thé  species  of  delinquency,  it  has  been  fixed  af- 
terwards  upon  each  individual  delinquent  by 
a sentence  grounded  upon  that  law.  The  fix- 
ation  thus  performed,  there  comes  upon  the 
back  of  it  another  punishment — a punishment 
of  prodigiously  greater  magnitude — a punish- 
raent  added  by  oneknowsnot  who,  addedby 
an  invisible  hand,  added  by  the  band  of  power 
(for  in  default  of  literal  designation  we  must 
resort  perforce  to  figuratíve)  — added  by  the 
hand  of  power,  without  a hearing,  and  to  all 
appearance  without  thought.  In  truth,  so  ob- 
lique  was  the  course  by  which  the  object  was 
pursued,  that  no  adequate  idea  of  it  can  pos- 
sibly  be  conveyed  by  any  concise  form  of 
words : a description  of  it  will  be  attempted 
a little  further  on. 

For  a measure  of  this  stamp,  in  what  quar- 
ter  of  the  English  law  can  a precedent  be 
looked  for  with  any  prospect  of  siiccess  ? 
One  case  there  is,  in  which  after  a verdict 
of  conviction  and  damages  foimd  by  a jury, 
the  court,  if  they  they  think  fit,  bave  it  in 
their  power  to  increase  the  damages.  It  is 
the  case  of  mayhem  ; 1 mention  it  as  the 
nearest  case,  though  at  so  wide  a distance. 
Even  in  that  case,  not  an  atom  of  suffering  is 
imposed  upon  the  injurer,  that  is  not  in  the 
shape  of  compensation  converted  into  enjoy- 
ment  for  the  benefit  of  the  party  injured.  But 
so  strange  is  theinstitutionto  an  English  eye, 
so  incongruous  to  the  spirit  and  general  tenor 
of  English  law,  that  this  singular  instance 
of  an  apparent  extensión  of  punishment  or 
something  like  punishment,  after  sentence  or 
whatisequivalentto  sentence,  would  scarcely 
have  been  thought  of  but  for  its  singularity, 
having  scarcely  ever,  within  my  memory, 
been  brodght  to  view  by  practice. 

For  a lot  of  punishment  to  he  cul  down,  cut 
down  hy  royal  prerogative,  from  the  length 
marked  out  by  law,  to  a length  short  of  that 
which  has  been  marked  out  by  law,  is  a case 
common  enough — a case  within  every  day's 
observation — a case  but  too  common,  were 
it  not  that  in  this  quarter  of  the  law,  unhap- 
pily  so  loose  and  incongruous  is  the  texture 
of  it,  as  to  render  it  matter  of  praise,  perhaps 
even  of  merit,  on  the  part  of  one  of  the  three 


estafes  of  the  legislature,  to  mnke  changes, 
even  regular  and  habitual  changos,  in  the  work 
executed  at  former  periods  by  the  whole.  Be 
this  as  it  may,  the  case  of  rigour  short  o f the 
law  is  in  every  day's  experience.  But  of  ri- 
gour  beifond  the  law,  this  surely  muy  be  set 
down  for  the  first  (as  I daré  hope  it  will 
prove  the  last)  example.  When  the  work  of 
mercy  and  lenity  is  performed  as  above  by 
the  king’s  prerogative,  it  is  performed  in  rc- 
tail — performed  by  a sepárate  decisión  pro- 
nounced  in  each  individual  case.  Where.  by 
an  abuse  of  the  same  sacred  instrument  (aú 
abuse,  the  nature  and  progresa  of  which  may 
perhaps  receive  a more  particular  explana- 
tion  in  another  place,)  the  work  of  rigour  has 
been  performed  as  here,  it  has  been  performed 
by  Wholesale  ; in  a word,  in  the  same  sum- 
mary  and  compendious  style  as  that  of  the 
noyades  and  fusillades  above  mentioned. 

In  speaking  of  a rigour  heyond  the  law,  I 
must  take  the  liberty  of  warning  your  Lord- 
ship  against  a wrong  reading,  which  other- 
wise  might  have  been  suggested  by  preceding 
recollections.  Rigntir  is  the  word  here,  not 
vigour  : — not  to  vigour  — not  to  anything 
like  what  is  commonly  understood  by /orce 
— but  rather  to  fraud — to  the  very  opposite 
of  open  and  manly  forcé — belongs  the  crcdit 
of  whatever  is  done  in  the  way  of  rigour  in 
the  present  instance. 

“ Oh  but,”  I have  heard  it  said,  “ what- 
ever may  here  be  done,  the  law  remains  un- 
changed;  rights  remain  untouched;  rightsre- 
main  inviolate.  Now,  as  before,  so  longonly 
as  a man’s  terin  of  transportation  continúes, 
does  bis  return  to  Britain  stand  prohibited  : 
now,  as  before,  the  term  ended,  the  prohi- 
bition  is  at  an  end.  Lethim  come  backthen, 
if  he  choose  it ; ñor,  if  he  is  able,  is  there  any 
law  to  hinder  him  : no  more  law  to  hinder 
him,  than  if,  iji  execution  ofhis  sentence,  he 
had  been  conveyed  to  America,  as  in  former 
times.” 

I answer,  so  far  as  actual  prohibition  is 
concerned,  legality  out  of  the  question,  the 
fact  is  not  precisely  so ; but  of  this  aftcr- 
wards.  Supposing  it  were  so,  the  plea  might 
indeed  serve,  if  words  alone  were  of  any  im- 
portance  — if  effects,  and  such  in  particu- 
lar as  consist  in  human  suffering,  were  not 
worth  notice.  When  laws  are  issucd,  to  what 
end  are  they  issued,  but  to  that  of  producing 
certain  effects?  When  a law  is  issued,  pro- 
hibiting  a man  from  coming  into  a certain 
place,  to  what  end  is  it  issued  but  to  that  of 
preventing  him  from  being  there  ? 

In  both  cases — in  the  supposed  case  of  pro- 
hibitivo law,  and  in  the  actually  exemplified 
case  of  a system  of  coerción  applied  some 
how  or  other  without  the  interventioii  of  a 
prohibitive  law  — the  object  aimed  at  is  the 
same.  In  both  cases,  it  is  prcvention  — prc- 
vention  of  the  return  of  the  individual  or  in- 
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dividuals  on  whom  sentence  of  banishment 
has  been  pronounced.  In  botli  cases,  it  is  by 
the  opposing  of  ohstacles  to  the  deprecated 
evcnt,  that  the  prevention  of  it  is  aimed  at. 
Thus  far  the  two  cases  run  together : where 
then  lies  the  difFerence  ? In  the  supposed 
case,  the  obstacles  employed  are  of  that  sort 
which,  in  the  very  nature  oí  the  case,  are  at 
all  times  liable  to  be  surmounted,  and  in  ex- 
perience  are  in  fact  but  too  frequently  sur- 
mounted : mere  threats,  mere  words,  by  means 
of  which  an  influence  is  endeavoured  to  be 
exercised  over  the  will.  In  the  really  existing 
case,  the  obstacles  employed,  supposing  them 
actually  applied,  are,  in  the  very  nature  of 
them,  insurinountable : absence  of  the  neces- 
sary  means  and  Instruments  of  selt-convey- 
nnce.  In  the  one  case,  it  is  the  will  only  that 
is  practised  upon  : in  the  other  case,  the  very 
j)ower  is  taken  away,  or  endeavoured  at  least 
to  be  taken  away.  In  short,  for  what  reason 
is  it  that  physical  obstacles  have  thus  been 
preferred  to  moral  ones  ? why  ? but  because 
those  physical  means  were  regarded  as  more 
sure.  In  both  cases,  so  far  as  obstacles  of 
any  kind  are  opposed  to  the  exercise  of  the 
obnoxious  act,  the  right  of  doing  it  is  in- 
fringed  to  every  substantial  purpose.  In  the 
case,  where  the  obstacle  is  most  powerful, 
so  far  is  the  right  from  not  being  infringed, 
that  it  is  in  this  case  surely  that  the  infringe- 
ment  is  most  complete. 

Suppose  it  a case  betvveen  individual  and 
individual.  Let  us  borrow  Uyolino  for  a mo- 
ment  from  Dante  and  Sir  Joshua.  A strong 
man  has  thrown  a weak  man  into  a dungeon, 
turned  the  key  upon  him,  and  left  him  there 
to  starve  : not  a syllable  to  forbid  his  eating, 
not  a syllable  to  forbid  his  coming  out.  The 
wretch  lives  for  a week  or  so,  and  then  ex- 
pires. Physical  obstacles,  which  rendered 
it  impossible  for  him  to  escape  and  live,  are 
employed  in  preference  to  ineífective  threats. 
what  follows  ? — that  while  he  lives,  it  is  not 
false  imprisonment  ? that  when  he  dies,  it  is 
not  murder?  No;  but  that  the  imprisonment 
is  80  much  the  more  rigorous,  the  murder  so 
miich  the  more  barbarous. 

In  this  feigned  case,  it  was  by  the  strong 
man  that  the  weak  man  was  forced  into  the 
cave  of  death.  In  the  real  case,  it  is  by  au- 
thority  of  the  law,  that  men  by  hundreds  and 
thousands  have  been  forced  into  New  South 
^ ales.  If  in  this  but  too  real  case,  staying 
there  for  Ufe,  because  return  has,  with  this 

express  view,  been  rendered  impracticable 

if,  while  thus  kept  there  for  Ufe,  their  stay 
there  is  not  to  be  imputed  to  those  who,  in 
that  view,  sent  them  thither — then,  neither 
in  the  feigned  case,  is  the  death  of  the  pri- 
soner  to  be  imputed  to  the  man,  whom  no 
one  I suppose  that  thinks  of  the  case,  will 
Bcruple  to  cali  his  murderer. 

The  mode  of  proceeding  chosen  in  the 


view  of  securing  the  proposed  effect,  was  of 
a piece  with  the  eflfect  itself.  Had  an  act  of 
parliament  been  passed,  abrogating  pro  tanto 
in  the  lump  the  whole  system  of  the  trans- 
poi*tation  laws,  and  declaring  that,  in  future, 
in  whatsoever  case  transportation  should  be 
provided,  nominaUy  for  this  or  that  term  of 
years,  in  effect  the  banishment  should  he  for 
Ufe,  the  measure  would  have  been  a severe 
one : it  would  have  worn  the  appearance  of 
an  inordinately  severe,  and  not  very  well  con- 
sidered  one ; but  still,  in  respect  of  the  course 
pursued  for  the  accompUshment  of  it,  it  would 
have  been  an  unexceptionable  one.  For  in 
this  case,  being  to  be  estabUshed  by  the  d¡- 
rect  authority  of  the  legislature,  and  in  the 
express  words  of  the  legpslature,  it  could  not 
but  have  been  submitted  to  the  legislature, 
submitted  in  its  own  genuine  shape  and  co- 
lour,  and,  in  that  shape  and  colour,  passed 
through  all  stages  and  all  forras. 

Unexceptionable  in  the  mode,  unexcep- 
tionable in  point  of  form,  the  measure  would 
not  have  been  the  less  exceptionable  in  point 
of  effect  and  suhstance.  So  palpably  excep- 
tionable, that  I almost  fancy  your  Lordship 
rejecting  it  as  incredible,  and  saying  to  me, 
“ Why  encumber  the  argument  thus  with  im- 
probabilities  ? why  perplex  it  with  extreme 

Vi 

cases? 

My  Lord,  if  this  be  not  predsely  what  was 
done,  at  any  rate,  this  and  more,  and  worse 
(your  Iiordship  has  seen  already,)  was  ac- 
tually done : done  — or  at  least,  so  far  as  this 
was  the  real  design  and  object  of  the  set- 
tlement,  endeavoured  to  be  done.  To  give 
a particular  and  precise  deUneation  of  the 
course  that  was  taken  for  doing  what  was 
done,  would  be  a digression  here,  and  must 
be  referred  to  another  place.  To  speak  in 
generáis  — what  was  done  in  this  behalf,  was 
done  by  administration,  by  a sort  of  surprise, 
not  to  say  fraud,  upon  the  legislature.  By 
an  act  of  1779,  the  same  by  which  parliament 
supposed  itself  to  have  estabUshed  the  peni- 
tentiary  system — by  this  act,  in  a hasty  clause 
suggested  by  the  exigency  of  the  moment,  the 
system  then  regarded  as  the  preferable  one 
not  being  capable  of  taking  effect  for  some 
time,  power  was  given  to  change  the  locus  ad 
quem  in  transportation,  from  the  quondam 
colonias  in  America,  to  any  other  place  “ be- 
yond  the  seas  less  latitude  not  appearing 
sufUcient  to  insure  to  the  transportation  sys- 
tem even  that  temporary  continuance  which 
was  all  that  was  then  intended  for  it.  The 
evident  object  of  that  act  was,  to  continué 
that  mode  of  punishment  upon  a footing  as 
near  as  possible  to  that  on  which  it  had  stood 
ever  since  it  was  first  instituted.  Observing 
the  latitude  given  for  this  purpose  in  the  act, 
the  founders  of  New  South  Wales  laid  hold 
of  it,  and  upon  the  strengtb  of  it  changed 
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ihe  real  nature  of  tbe  puuishment,  and  placed 
¡t  upon  a footing  as  different  froin  any  foot- 
ing  on  which  it  had  ever  stood  before — as 
different  from  any  that  had  been  in  contem- 
plation  of  parliament, — in  all  essential  partí  > 
culars  as  widely  different  (your  Lordship  has 
seen)  as  possible.  Of  a measure,  thus  legal 
in  form,  thusillegal  inspiritandinsiibstance, 
one  knows  not  well  wliat  account  to  give.  It 
is  and  is  not  the  act  of  tbe  legislature.  The 
power  of  parliament  was  applied  to  it : the  will 
of  parliament  was  not  applied  to  it.  Neither 
the  will  nor  understanding  of  parliament  had 
had  any  cognizance  of  what  was  done.  Par- 
liament was  dealt  with  by  administration,  as 
a man  would  be  dealt  with  by  an  attorney, 
who  should  give.  him  a lease  for  life  to  sign 
and  seal,  telling  him  it  was  a lease  for  years. 

True  it  is,  that  after  the  choiee  was  made, 
and  New  South  Wales  was  fixed  upon — true 
it  is  that  then,  under  colour  of  a clause  in  a 
later  act,*  but  to  the  same  effect,  a fresh  act 
was  obtained  from  parliament,  f an  act  of 
which  the  object,  and  even  the  solé  object, 
was  the  foundation  of  this  new  colony.  By 
foundation,  1 mean  the  doing  all  that  was 
thought  fit  to  be  proposed  to  be  done  by  par- 
liament for  that  purpose,  viz.  the  creation  of 
powers  for  the  organization  of  one  judicial 
court : on  the  subject  of  leyislative  power,  an 
inviolable  silence  being  preserved,  for  reasons 
which  I may  have  occasion  to  speak  of  in 
another  place.  But  this  fresh  act,  in  which 
not  a syllable  was  said  of  any  of  the  existing 
transportation  acts,  nor  of  the  virtual  exten- 
sión which  the  several  transportation  terms 
respectively  created  by  thein  were  destinad 
toreceive — this  fresh  act  was  but  the  produce 
of  a fresh  fraud  of  the  same  kind,  coming 
upon  the  back  of  the  former  fraud,  and  com- 
mitted  in  supportof  it.  From  the  very  tenor 
of  the  act,  as  well  as  from  a variety  of  colla- 
teral  circumstances  relativo  to  it,  your  Lord- 
ship will  (I  daré  ventura  to  say)  see  the 
allegation  put  out  of  doubt : the  inquiry,  I 
am  inclined  to  think,  will  not  be  altogether 
an  uninteresting  one ; but,  as  already  inti- 
mated,  it  must  wait  for  another  place.  What 
I acknowledge  accordingly  is,  that  the  choice 
made  of  that  situation  has  the  authority  of 
parliament  for  its  sanction,  and  in  so  doing 
I acknowledge  it  to  be  legal.  But  what  I 
assert  and  undertake  to  show  is,  that  the 
mind  of  the  legislature  has  never  gone  with 
it : and  thence  it  is  that,  in  speaking  of  it,  I 
may  here  and  there  have  suffered  my  pen  to 
run  on  with  a degree  of  freedom,  such  as, 
had  I considered  it  as  substantially  the  act 
of  the  legislature,  my  respect  for  so  sacred 
an  authority  might  scarce  have  permitted 
me  to  assume. 

'rhus  it  is,  that  for  authorizing  in  express 

• 24  Geo.  III.  c.  56,  § l. 
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terms  the  conversión  of  all  linite  lengths  of 
transportation -banishment  inte  infinite,  no 
act  of  parliament  was  in  fact  passed  or  in- 
tended to  be  passed:  but  what  was  intended, 
and  in  part  accomplished,  and  this  under 
colour  of  an  act  of  parliament  (viz.  the  act 
just  mentioned)  was,  that  the  fate  of  the 
wretches  in  question  should  be  exactly  the 
same  as  if  an  act  of  parliament  to  that  effect 
had  really  been  passed.  Judges  were  accord- 
ingly to  continué,  and  have  continued  with 
the  accustomed  gravity,  sentencing  men  to 
transportation  for  fourteen  years,  or  for  seven 
years,  or  for  any  number  of  years  not  greater 
than  seven,  or  for  any  number  of  years  be- 
tween  seven  and  fourteen  (for  thus  starids 
the  lawin  some  cases,)  understanding  ornot 
understanding,  that  under  a sentence  of  trans- 
portation for  seven  years,  the  convict  was  to 
continué  in  a state  of  banishment  from  his 
native  country  — in  a state  of  confinement 
within  the  lirnits  of  that  unknown  country — 
for  the  remainder  ot  his  hfe.  Parliaments 
were  to  go  on  in  the  same  strain,  establishing 
the  same  distinction  in  words,  and  with  the 
same  determination  on  the  part  of  the  ser- 
vants  of  the  crown,  not  to  suffer  any  of  those 
distinctions  to  be  carried  into  effect.  In  tlie 
case  intended  to  be  realized,  and  in  the  case 
above  supposed,  but  rejected  as  too  bad  to 
be  supposed,  the  indiscriminating  rigour,  the 
groundless  oppression,  are  just  the  same : 
the  difference  is,  and  the  only  difference,  that 
in  the  imaginary  case,  the  rigour,  the  oppres- 
sion, stands  clear  of  fraud  — in  the  actual 
case  it  is  defiled  by  fraud,  by  fraud  aggra- 
vated  by  a solemn  mockery  of  the  forms  of 
justice  : a fraud  organizad  by  the  servants  of 
the  Crown,  and  forced  upon  the  judges,  who 
have  it  not  in  tbeir  power  to  refuse  the  part 
they  act  in  it. 

Nor  yet  was  it  by  a mere  fraud — the  fraud 
of  conveying  a man,  under  colour  of  an  act 
which  meant  no  such  thing,  to  a place  from 
which  no  prohibition  (it  was  hoped)  would 
be  necessary  to  prevent  his  return : it  was 
not  in  this  simple  way  alone  that  measures 
were  taken  for  that  purpose.  Positive  orders 
your  Lordship  will  see  issued,  addressed  to 
men  whose  punishment  was  expired,  prohi- 
biting  them  from  leaving  the  colony  in  ex- 
press terms — ^ orders  issued  in  full  and  direct 
contempt  of  the  several  laws  of  parliament 
on  which  the  punishment  had  been  grounded. 
But  of  this  in  another  place. 

Nor  is  this  all — for  in  this  cluster  of  abuses 
was  involved,  at  the  outset  of  the  business, 
the  monstrous,  and  in  this  country  almost 
unexampled  iniquity  of  an  ex  post/acto  law: 
nor  yet  a mere  particular  ex  post  fado  low» 
such  as  that  which,  under  the  naine  of  priyi- 
legium,  has  been  consigned  by  Cicero  to  in- 
famy,  but  a general  ex  post  f acto  law : a law 
of  this  most  odious  cast,  established  upon  t 
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wule  cxtending  scale.  At  the  outset,  con- 
victs  wcre  fouiid  by  hundreda,  lying  under 
sentence  of  tranaportation,  for  terma  of  dif- 
fercnt  liinited  lengtha,  frora  aeven  years  or 
under,  to  fourteen  years.  In  all  these  in- 
etances,  to  a punishineiit  appointed  according 
to  law  and  by  a legal  sentence,  was  super» 
udded,  or  at  least  cndeavoured  and  thoiight 
to  be  superadded,  a piinisliinent  of  niucli 
greatcr  inagnitude,  iiiflictcd,  or  at  least  meant 
to  be  inílicted,  silently  and  without  sentence : 
a puiiiabinent  for  the  rernainder  of  lite,  super- 
added to  a punisliincnt  for  years. 

If  ainong  the  group  of  convicts  whose  sen- 
tence has  consigned  thein  to  a hulk,  so  inuch 
a.s  a single  individual  wcre  to  be  confinad  by 
the  hulk-keeper  witli  or  without  an  authority 
froin  a secretary  of  state,  that  secretary  of 
Btate  acting  thcrein  with  or  without  an  au- 
thority froin  ihe  council  board  — if  in  this 
way  a portion  of  punishinent,  though  but  for 
a inonth,  were  to  be  added  to  the  length  of 
punishincnt  appointed  by  the  law,  what  a 
sensation ! what  an  outcry  ! Ñor  yet  surely 
without  cause.  Here  — not  in  one  instance 
only,  but  in  hundreds  of  instances  at  once — 
to  a punishinent,  of  froin  fourteen  years  down 
to  one  year  or  less,  is  superadded  a punish- 
ineiit  of  the  same  kind  for  ninety-nine  years 
(to  e.vpress  the  duration  by  the  phrase  used 
by  lawyers  to  express  it,) /or  niiiety  and  nine 
yeant,  if  'm  each  instance  the  wretch  shall  so 
long  Uve. 

I do  not  mean  to  say  (for  the  case  is  not 
cxactly  so)  that  in  effect  tbere  is  no  diíference 
at  all,  betwcen  the  lot  of  him  whose  sentence 
is  for  scven  years  and  that  of  him  whose  term 
of  transportation  is  for  lite : no,  not  even 
supposing  them  both  to  remain  for  life  in  the 
common  sceiie  of  their  intended  fate.  Trans- 
portation is  indeed  the  punishment  nained  by 
the  law  in  both  cases: — transportation,  i.  e. 
banishment,  and  that,  intended  to  continué 
for  life,  is  thereupon  the  punishment  they  are 
alike  doomed  to  iu  both  cases.  But  to  mark 
the  distinction  between  the  two  lots,  here 
comes  iu  the  necessity  of  taking  a second 
glance  at  another  abuse,  which  has  been  al- 
ready  touched  upon,  and  for  which  the  only 
apology  that  could  e ver  have  been  made  is,  that 
it  was  an  ancient  one.  Transportation  is  the 
Word  used  alike  for  all  transportable  convicts 
in  the  act  of  parbament : Transportation  is 
therefore  (I  take  for  granted)  the  ^vord  that 
has  been  used  for  all  alike  in  the  judicial 
sentence  or  order,  in  virtue  of  which,  in  exe- 
cution  of  these  acts,  the  convicts  have  been 
sent  abroad.  Yet  somehow  or  other,  so  it 
has  been  in  practice,  that  under  the  same 
provisión  in  the  act,  and  under  a judicial  sen- 
tence or  order  couched  in  the  same  terms, 
transportation  has  heen  (as  your  Lordship  has 
seen)  to  one  man,  simple  banishment;  to 
another  man,  banishment  aggravated  by  bon- 


dage : as  if  to  men  in  general,  and  in  parti- 
cular to  men  of  British  blood,  the  difference 
between  bondage  and  liberty  were  a matter 
not  worth  speaking  about. 

This  being  the  case,  as  to  such  part  of  the 
suffering,  as  (in  the  cases  of  two  convicts 
sentenced  to  diiferent  lengths  of  transporta- 
tion) is  imposed  by  the  express  appointment 
of  the  law  (I  mean  the  simple  banishment,) 
the  extensión  thus  given,  under  the  present 
System,  by  this  clandestine  act  of  power,  is 
in  both  cases  really  the  same : what  differ- 
ence there  is,  lies  in  a point  overlooked  by 
the  law,  overlooked  from  the  very  first,  as 
not  worthy  of  its  notice.  The  banishment — 
I mean  the  simple  banishment  — the  mere 
continuance  in  the  destinad  scene  of  banish- 
inent,  is,  or  at  least  is  hoped,  and,  by  all  who 
can  find  anything  to  say  for  the  measure,  cx~ 
pected  to  be  in  both  cases  for  life : the  only 
part  of  the  punishment  that  has  a different 
terinination  in  the  two  cases  is  the  bondage  : 
the  accidental  accoinpaniment  which  the  law 
in  its  wisdom  has  never  yet  looked  upon  as 
worth  mentioning  or  caring  about. 

The  bondage  does  not  receive,  ñor  there- 
fore was  meant  to  receive,  any  prolongation, 
at  least  any  regular  and  avowed  prolongation, 
from  the  choice  made  of  New  South  Wales  ;* 
it  is  the  banishment  alone  that  does.  But 
the  banishment  is  the  only  part  of  the  pu- 
nishment which  the  statule  law  either  speaks 
of  in  that  light,  or  takes  any  care  for  the  en- 
forcement  of : the  bondage  comes  in  by  the 
bye : it  Wíis  put  in  only  to  save  charges.f 

• The  caution  which  dictated  the  words,  “ at 
least  a 111/  regular  and  avotued  prolongation,"  was 
not  a groiindless  one,  In  tire  so  often  ^uoted 
hisiory  of  the  colony,  and  especially  in  tire 
continuation  of  that  hrstory,  instances  where  the 
bondage  has  been  prolonged,  regularly  or  irre- 
gularly,  are  to  be  found  to  no  inconsidcrable 
amount.  By  “ avowed"  I meant  of  course 
avowed  by  the  supporters  or  advocatcs  of  the 
penal  colony  here  at  home ; in  the  colony,  what- 
eyer  is  done  in  this  way  by  the  governor,  cannot 
of  course  but  be  avowed  there,  avowed  by  the 
governor  by  whom  it  is  done. 

-f-  By  the  oíd  transportation  laws,  the  person 
who  shall  contract  for  the  transportation  of  the 
convict,  is  declared  to  “ have  a property  in  bis 
Service,”*  and  that  property  is  made  transferable 
to  assigns,"  and,  for  the  sake  of  what  was  to 
be  got  in  America  by  the  sale  of  that  property, 
contractors  were,  latterly  at  least,  if  not  from  the 
first,  rea^and  willing  to  take  upon  themselves  the 
charge  of  the  transportation,  without  firrther  re- 
compense. Underthe  modern  transportation  laws,^ 
the  same  form  of  words  is  still  copied,  dre  |Rac- 
tice  under  them  being  (as  already  stated,)  as  fiar 
as  the  condition  of  the  convict  at  least  is  concerned, 
as  different  as  poSsible.  In  saying  the^orm  oj 
words,"  I mean  so  far  as  concerns  the  giving  to 
the  transportar  and  his  assigns,  a property  in  che 
Service  oí  his  passengers ; though  (as  everyhody 
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' In  apeáking  of  the  prolongation  thus  given 
to  all  these  Sfferent  lengths  of  banishment, 
a point  I have  all  along  been  careful  to  keep 
in  view,  Í8  tbe  distinction  between  design 
and  execution,  between  tbe  eíFect  intended 
to  be  produced  and  the  eífect  actually  pro- 
duced.  Ir  its  intention,  it  has  to  all  alike 
been  banishment  for  life.  In  effect,  what  has 
it  been  ? To  some  perhaps  what  it  was  in- 
tended to  be:  to  others,  to  many  others,  no 
such  thing.  For,  not  even  at  the  first  moment, 
at  the  time  when  the  difficulty  of  evasión  was 
at  its  highest  pitch,  did  the  eífect  come  up 
with  any  uniformity  to  the  intention : and 
the  longer  the  punishment  continúes  in  use, 
the  further  and  the  further  will  it  be  from  the 
attainment  of  this  end.  Many  whose  terms 
are  expired,  and  who,  with  whatever  views, 
pant  for  the  exercise  of  those  rights  to  which 
the  law,  as  if  it  were  in  derision,  pretends 
to  have  restored  them,  do  indeed  remain  de- 
barred  from  the  exercise  of  those  rights,  ac- 
cording  to  the  intention  of  those  who  devised 
and  organized  this  plan  of  perfidy.  But  many 
— more,  in  abundance,  than  these  politicians 
could  have  conceived  — escape  from  this 
Bcene  of  intended  annihilation,  to  aflriict  their 
mother-country  a second  time  with  their  per- 
nicious  existence. 

Then  it  is,  that  this  expelled,  this  fruitlessly 
expelled  mass  of  corruption — then  it  is,  that 
(instead  of  putting  on  incorriiption,  as  it  was 
expected  to  have  done  by  miracle,  without 
any  human  means  provided  for  the  production 
of  the  eífect,)  it  is  found  (as  your  Lordship 
has  seen)  to  have  put  on  a worse  corruption, 
if  possiblc,  than  before. 

The  price,  in  the  way  of  inj  ustice  — the 
whole  price  is  thus  paid  for  the  expected  be- 

knows)  at  the  end  of  the  voyage  there  is  nothing 
to  be  got  by  selling  them,  ñor  so  much  as  any 
erson  to  whom  they  can  be  sold ; the  transporter 
eing  paid,  not  by  a purchaser  in  any  such  sale, 
but  by  government  itself.  — Quere  Hie first.  By 
what  law  does  the  governor  exercise  the  power 
he  takes  upon  himself  to  exercise  in  New  South 
Wales  over  the  convicts  during  their  terms  ? Is 
the  property  of  the  Service  of  each  convict  as- 
signed  over  to  him  by  the  merchant-transporter 
under  his  contract? — Quere  the  second.  By  what 
law  does  the  commander  of  a king’s  ship  (the 
Glatton  for  instance)  take  upon  himself  to  trans- 
port  convicts?  Is  he  made  to  sign  a contract  for 
the  transportation  of  these  his  passengers,  as  an 
independent  merchant  would  be  for  the  perfor- 
mance of  the  same  Service  ? If  the  formality  of 
a contract  is  employed,  where  is  the  legality  ? if 
not,  where  is  the  honesty  of  the  practice  ? Powers 
obtained  from  parliament  for  one  purpose  are 
employed  for  another,  and  that  an  opposite  one; 
powers  given  for  the  institution  of  domestic  bon- 
dage,  under  management  on  private  account  in 
single  families,  are  applied  to  the  institution  of 
public  bondage,  under  management  on  trust  ac- 
count in  ganga.  Whoever  said  anything  to  par- 
liament, of  Uiis  radical  change  passed  through 
Parliament  under  cover  of  the  identity  of  the 
words? 


nefit : and  it  is  but  in  an  imperfect  degree 
that  the  benefit  is  reaped.  The  proportions 
of  penal  justice  are  confounded ; the  poison 
of  perfidy  is  infused  into  the  system  of  go- 
vernment; and  still  the  obnoxioiis  vermiri 
remain  unextirpated,* 

• I.  A'o  care  taken  in  Hnffland,  forfour  years 
and  a halfi  to  prevent  unlawjul  rctúrns  : 
care  then  taken  to  prevent  law  ful  ones. 

No.'  1.  August  1792,  pp.  229, 23Ó.  — “ During 
this  montl.  the  governor  thought  it  necessary 
to  issue  some  regulations,  to  be  observed  by  those 
convicts  whose  sentences  of  transportation  had 
expired.  The  number  of  people  of  this  descrip- 
tion  in  the  colonyhad  been  so  much  increased  of 
late,  that  it  had  become  requisite  to  determine 
with  precisión  the  line  in  which  they  were  to 
move.  Having  emerged  from  the  condition  of 
convicts,  and  got  rid  of  the  restraint  which  was 
necessarily  imposed  on  them  while  under  that 
subjection,  many  of  them  seemed  to  have  for- 
gotten  that  they  were  still  amenable  to  the  re- 
gulations of  the  colony,  and  appeared  to  have 
shaken  oíF,  with  the  yoke  of  bondage,  all  restraint 
and  dependence  whatsoever.  They  were  there- 
fore  called  upon  to  declare  their  intentions  re- 
specting  their  future  mode  of  living.  Those  who 
wished  to  be  allowed  to  provide  for  themselves 
were  informed,  that  on  applicatíon  to  the  judge- 
advocate  they  would  receive  a certifícate  of  their 
having  served  their  several  years  of  transporta, 
tion ; which  certifícate  they  would  deposit  with 
the  commissary,  as  his  voucher  for  striking  them 
OÍF  the  provisión  and  clothing  lists,  and  once  a- 
week  they  were  to  report  in  what  manner  and 
for  whom  they  had  been  employed.” 

“ Such  as  were  desirous  of  returning  to  Eng- 
land  were  informed,  that  no  obstacle  should  be 
thrown  in  their  way,  they  being  at  liberty  to  ship 
themselves  on  board  of  such  vessels  as  would  give 
them  apassage.  And  those  who  preferred  labuur- 
ing  for  the  public,  and  receiving  in  return  such 
ration  as  should  be  issued  from  the  public  stores, 
were  to  give  in  their  ñames  to  the  commissary, 
who  would  victual  and  clothe  them,  so  long  as 
their  Services  might  be  required. 

“ Of  those  here  and  at  Paramatta,  who  had  ful- 
fílled  the  sentence  of  the  law,  by  far  the  greater 

{)art  signifíed  their  intention  of  returning  to  Eng- 
and  by  the  fírst  opportunity ; but  the  getting 
away  from  the  colony  was  now  a matter  of  some 
difficulty,  as  it  was  understood  that  a clause  was 
to  be  inserted,  in  all  future  contracta  for  shipping 
for  this  country,  subjecting  the  raasters  to  cer. 
tain  penalties,  on  certifícales  being  recei ved  of 
their  having  brought  away  any  convicts  or  other 
persona  from  this  settlement  without  the  gover- 
nor’s  permission ; and  as  it  was  not  probable  that 
manyof  them  would,  on  their  return,  refrain  from 
the  vices  or  avoid  the  society  of  those  companions 
who  had  been  the  causes  of  their  transportation 
to  this  country,  nal  many  eould  hope  to  obtain 
the  sanction  of  the  governor  for  their  return.” 
No.  2,  Feiyruary  1793,  p.  268. — “A  clause 
was  in.serted  in  the  charter  party,  [of  the  Bellona] 
forbidding  the  master  to  receive  any  person  from 
the  colony  without  the  express  consent  and  order 
of  the  governor.”  [The  day  mentioned  as  the 
day  of  her  sailing  from  England,  is  the  8th  of 
August  1792.] 

II,  Return  without  permission  easy: — Return, 
not  Settlement,  the  general  object. 

No.  1.  October  1793,  pp.  315,  316 — “ Seven 
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Your  LordsLip  sees  below  how  large,  how 
indefinite,  the  number  is  of  these  exiles,  that 
may  be  expected  to  return : the  number  of 
all  descriptions : of  those,  whose  return  the 
governor  may  have  been  willing  to  permit, 
of  those,  whose  return  the  governor  may  have 
been  not  willing  to  permit ; of  those,  whose 
return  he  may  have  been  willing  to  prevent, 
according  to  Ía\v  ; of  those,  whose  return  he 
inay  have  been  willing  to  prevent,  contrary 
to  law. 

On  this  head,  two  further  considerations 
may  be  notaltogether  unworthy  ofnotice  : one 
regarding  number  again  — the  other,  quality. 

persons,  whose  terms  of  transportation  had  ex- 
pired,  were  permitted  to  quit  tne  colony  in  these 
ships,  and  the  master  of  the  SucarCane  had  ship- 
ped  Benjamín  M'^illiams,  the  last  of  the  Kitty’s 
people,  who  remained  undisposed  of.  One  free 
woman,  the  wife  of  a convict,  took  her  passage 
in  the  Silgar  Cañe. 

“ Notwithstanding  the  facility  with  which  pas- 
sages  from  this  place  were  procured  (very  little 
more  being  required  by  the  master  than  permis- 
sion  to  receive  thein,  and  that  the  parties  should 
find  their  own  provisions,)  it  wasfound,  after  the 
tleparture  of  these  ships,  that  some  conyicts  had, 
by  being  sccreted  on  board,  made  their  escape 
from  the  colony.;  and  two  men,  whose  terms  as 
convicts  had  expired,  were  brought  up  from  the 
Sugar  Cañe  the  day  she  sailed,  having  got  on 
board  without  permission;  for  which  thelieute- 
nant-governor  directed  them  to  be  punished  with 
fifty  lashes  each,  and  sent  up  to  Toongabbe.” 

No.  2.  Octoher  1793,  p.  320 “ Charles  Wil- 

liains,  the  settler  so  often  mentioned  in  this 
narrative,  wearied  of  being  in  a State  of  inde- 
pendence,  sold  hisfarm,  with  his  house,  crop,  and 
stock,  for  something  Icss  than  £100  ....  James 
Jluse,  also,  the  owner  of  the  experiment  farm. 
anxious  to  return  to  England,  and  disappointeu 
in  his  present  crop  which  he  had  sown  too  late, 
sold  his  estáte,  with  the  house  and  some  stock, 
(four  goats  and  three  sheep)  for  £40.  Both  these 
people  had  to  seek  empluyment  until  they  could 
get  away ; and  Williams  was  condemned  to  work 
as  a hireling  upon  the  ground  of  which  he  had 
been  the  master 

“ The  greatest  inconvenience  attending  this 
transfer  of  ianded  property,  was  the  return  of  such 
a miscreant  as  \^’illiams,  and  others  of  his  des- 
cription,  to  England,  to  be  let  loose  again  upon 
the  pubíic. 

No.  2.  Juli)  1794,  p.  382 “ The  Hope  saUcd 

this  month  for  Cantón,  the  master  being  suffered 
to  take  with  him  one  man,  John  Pardo  Watts, 
who  had  served  his  time  of  transportation.” 

No.  3.  Novcmber  1794,  p.  398. — “ This  man 
[the  master  of  the  Revolution]  had  been  per- 
mitted to  ship  as  many  persons  from  the  settle- 
ment,_as  he  had  stated  to  be  necessary  to  complete 
his  ship’s  cornpany ; notwithstanding  which,  there 
Was  not  _any  doubt  of  his  having  received  on 
board,  without  any  permission,  to  the  number 
of  twelve  or  thirteen  convicts,  whose  terms  of 
transportation  had  not  been  served.  No  diffi- 
culty  had  ever  been  found  by  any  master  of  a 
ship,  who  would  make  the  proper  application,  in 
obtaining  any  number  of  nanas  that  he  might  be 
in  want  of;  but  to  take  clandestinely  from  the 
•ettlement  the  useful  servants  of  the  public,  was 
ungrateful  and  unpardonable.” 


NEW  SOUTH  WALES. 

As  to  number  oí  returners,  whatever  it 
may  have  been  hitherto,  it  may  naturally  be 
expected  to  be  greater  and  greater,  the  longer 
the  establishment  continúes:  because,  the 
longer  it  continúes,  the  greater  the  popula- 
tion  of  it  may  be  expected  to  be,  and,  on  that 
and  other  accounts,  the  greater  the  number 
of  vessels  that  touch  there  in  a year,  whether 
for  the  purpose  of  bringing  in  more  convicts, 
or  for  any  other  purposes ; whether  belonging 
to  this  country  or  belonging  to  other  coun- 
tries.* 


No.  4.  December  1794,  p 400. — “The  mas- 
ter of  the  transport  [the  Daedalus]  had  permis- 
sion to  ship  twelve  men  and  two  women,  whose 
sentences  of  transportation  had  expired.” 

No.  5.  18í/í  September  1795,  p.  429.  — “ We 
found  after  their  departure,  [that  of  the  ships 
Endeavour  and  Fancy]  that  notwithstanding  so 
many  as  fifty  persons,  whose  sentences  of  trans- 
portation had  expired,  had  been  permitted  to 
leave  the  colony  in  the  Endeavour,  nearly  as 
many  more  had  found  means  to  secrete  them» 
selves  on  board  her.” 

No.  6.  FehrtMry  1796,  p.  457 — “ In  her  [the 
Otter]  went  ftlr.  Thomas  IMuir. . . . and  several 
other  convicts,  whose  sentences  of  transportation 
were  not  expired.” 

No.  7.  March  1796,  p.  469.  — “ The  Ceres 
sailed ....  for  Cantón.  Being  well  manned,  the 
master  was  not  in  want  of  any  hands  from  this 
place ; but  eight  convicts  found  means  to  secrete 
themselves  on  board  a day  or  two  before  she 
sailed.” 

See  further,  Supplement  Besides  the  natural 
facility  of  returns,  lawful  or  unlawful,  two  other 
points  may  have  been  noted  in  this  part  of  the 
case : the  care  not  taken  in  the  first  instance,  as 
to  the  prevention  of  unlawful  returns:  — the  care 
taken  after  wards  for  the  prevention  of  lawful  ones, 
But  of  this  more  particularly  in  another  place. 

• Now,  lately,  a king’s  ship  (the  Glatton,  for- 
merly  of  54  guns)  has  been  appointed,  I see,  to 
the  Service,  instead  of  a contracting  merchant’s 
vessel,  as  before.  Amongst  other  advantages, 
this  course,  as  far  as  it  is  pursued,  may  reason- 
ably  be  expected  to  put  an  end  to  the  unper- 
mitted  emigrations.  But  the  other  channels  will 
remain  opeo ; unless  it  should  be  thought  fit  to 
shut  up  the  ports  of  New  South  Wales  like  those 
of  Japan  : an  expedient  whioh  would  cut  up  by 
the  roots  every  idea  of  trade,  and  profit  in  the 
way  ot  trade,  the  great  object  looked  to,  or  pro- 
fessed  to  be  looked  to,  in  all  colonies.  See  the 
head  of  Economy  — Colonial  advantages. 

Whether  this  preventive  efiectwas  among  the 
considerations  that  gave  birth  to  the  change,  I 
do  not  pretend  to  know : one  should  rather  nope 
it  were  not.  The  observation  still  remains  in 
fuU  forcé,  that  in  this  way  nothing  can  ever  be 
gained,  that  is  not  gained  at  the  expense  of  law 
^d  justice.  If  by  a re-importation  at  the  pub- 
lic expense,  the  banishment  of  these  exiles  were 
made  regularly  to  cease,  as  soon  as  it  ceased  to 

be  legal on  th^e  terms,  and  no  others,  the  ex. 

clusion  of  aU  other  means  of  return  might  (what. 
ever  became  of  trade)  be  reconciled  to  justice. 

Nullus  líber  homo exulet nisi  per  lególe 

judicium  parium  suorum  vel  per  legem  terree.— 
Violating  this  right  by  deeds.,  whUe  it  is  allowed 
in  words,  is  teaiing  Magna  Charla  to  pieces,  to 
patch  up  a bad  measure  of  pólice. 
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TABLE  OF  CONVICT  EMIGRATION: 

Showing  tbe  Number  of  Convicts  that,  in  about  fiv.e  years  and  a hal^  viz.  from  22d  Aiigust 
1790  to  March  1796,  are  reported  by  tbe  Ijite  Judge -Advócate  as  baving  quitted  or 
attempted  to  quit,  New  South  Wales : distinguishing  whether  with  or  witbout  permis- 
sion  of  the  Gove.rnor,  and  if  rnthout,  whetbeF  JSx^iVees  (persona  \vhose  sentences  were 
expired)  or  NojirExpirees. 


No. 

Page. 

Time. 

1 

130 

22  Aug. 

1.790. 

2 

136 

26  Sept. 

1790. 

3 

156 

28  Mar. 

1791. 

4 

190 

3.  Dec. 

1791. 

5 

268 

19Feb., 

1793. 

6 

283 

24  April 

1793. 

7 

290 

4 June 

1793. 

8 

315 

13  Oct. 

1793. 

9 

398 

9July, 

1794. 

10 

400 

15  Dec. 

1794. 

11 

18  Sept. 

1793. 

12 

457 

18  Feb. 

1796. 

13 

469 

y Beginning  ? 
¿Mar.  1796.1 

Vessel; 


Neptune.. . 

Open  Boat 

Open  Boat 

Albemarle  & Active 

Bellona 

í Shah  Hormuzear? 
l & Chesterfield.  1 

Kitty 

í Silgar  Cañe  and? 
\ Boddingtons... J 

Resolution 

Daedalus 

S Endeavour  and  ? 

l Fancy. j 

Otter 


Ceres., 


With 

Permis- 

síon. 


..  2... 

..  S... 

..11... 

..  7... 

Some.* 

..14... 

..50... 


1^89. 


Quitted- 


WUhout  Permission. 


Exjijrccs. 


l 


“Sorae” 


i I 


Non- 

Expirees. 


5 

8 

“ Sorae”. 


“ Some”. 

13...  . 


j nearly? 
‘I  5Q  i' 


1 “Muir& 
rseveral 
J others. 


70 


Prevented. 


I < ¡ 

1 Non- 

Expirees.  Expirccs.l 


2f.. 


...lí.. 


...8. 


11 


* “ As  many  as  were  necessary  to  complete  the  ship’s  company,”  exclusive  of  the  unascertained 
ones.  -)-  Of  whom  one  flogged.  í Flogged.  ||  These  totals  give  the  ascertained  numbers. 

From  the  inspection  of  this  Table  result  the  following  observations : — 1.  Considering  that  in  the 
list  of  Non-expmee  escapers,  there  are  threc  pareéis  in  unascertained  numbers,  for  one  which  tbere 
is  in  the  list  or  Expiree  escapéis,  there  seems  reason  to  think  that  the  number  of  these  emigrants 
to  whom  the  Kberty  of  departure  had  not  been  thought  fit  to  be  allowed,  was  little  if  at  alj, inferior 
to  the  number  of  tbose  to  whom  that  liberty  had  been  thought  fit  to  be  allowed.  Whah'would  be 
said  of  the  plan  of  safe  custody  pursued  at  borne,  if  from  Newgate  the  escapes  were  foupd  to  be  m 
many  as  the  pardons  ? 2.  Among  those  who  in  ascertained  numbers  obtained  this  liberty  by  their 
own  forbidden  exertions,  without  permission  from  above,  the  number  of  those  who  had  not  a right 
to  it  was  76  times  as  great  as  of  those  who  had  a right:  to  it.,  3.  Among  those  who  in  ascertained 
numbers  having  a right  to  this  liberty,  attempted  to  exercise  it,  the  number  of  those  v/ho  f a ikd 
was  six  times  as  great  as  of  those  who  succeeded.  4.  Of  the  two  individuáis  who  were  at  tbe  same 
time  flogged  for  an  uusuccessful  attempt  to  exercise  this  liberty,  one  had,  by  the  laws  under  which 
he  had  been  sent  thither,  as  good  a right  to  it  as  those  by  whose  orders  he  was  flogged. 


The  consequence  is,  that  the  greater  the 
use  made  of  the  colony  in  this  or  in  any  other 
way — the  greater  the  increase  of  it  in  wealth 
as  well  as  population — the  greater,  in  a word, 
the  degree  of  “ improvement"  it  receives  in  all 
other  points  of  view — ^the  more  incapable  it 
becomesof  answeringthe  expectations  formed 
of  it,  in  regard  to  this  its  primary  object  — 
the  more  unfit,  with  reference  to  this  the 
only  real  and  substantial  use  that  anybody  has 
ever  seen  or  professed  to  see  in  it. 

Already  has  an  open  boat  been  known  to 
furnísh  the  raeans  of  escape ; and  that  through 
the  vast  íjpace  between  New  South  Wales  and 
VOL.  IV. 


Timor.  One  of  these  days,  as  statlons  mul- 
tiply,  and  the  coasts  become  more  and  more 
difficult  to  guard,  we  may  expect  to  see  hetter 
boats,  stolen  or  even  built,  for  voyages  of  es- 
cape to  Otaheite  or  some  other  of  the  many 
shorter  voyages,  tvith  the  help  of  a seaman 
or  two  to  each  of  them,  to  command  it. 

Lastly,  as  to  the  quality  of  the  persons  — 
the  sorts  of  characters,  I mean,  whose  return 
may  in  the  greatest  proportion  be  expected. 
These  are  precisely  those,  from  whom,  on 
One  account  or  another,  the  most  mischicf  ia 
to  be  apprehended.  The  species  of  delin- 
quents,  who  with  the  greatest  certainty  can 
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commaiid  tbe  means  of  their  return,  are  those 
wliooccupy  the  higbest  ranks  in  tbe  bierarchy 
of  criiniiiality ; the  raen  of  Science  and  conne- 
xion  among  depredators  ; the  raaster-dealers 
who  have  accumulated  a capital  out  of  the 
profits  of  their  trade  ; the  receivers  of  stolen 
güods,  those  Wholesale  mercbants  who,  by  the 
very  nature  of  their  prolific  department  in  the 
división  of  criminal  labour,  are,  in  a swarm  of 
foniiected  depredators,  what  the  queen  bee 
is  in  tbe  hive. 

It  is  the  indigent,  and  linconnected  raale- 
factor  alone,  that  stays  tbere,  for  want  of  the 
means  of  bnying  bis  way  back:  among  these, 
it  is  tbe  unenterprising,  and  thereby  theleast 
dangerous  speeies  of  malefactor,  that  will 
be  most  apt  to  stay  tliere,  for  want  of  being 
able  to  employ  with  success  those  means 
of  escape,  which  bis  more  ingenious,  or  more 
aiidacious,  and  on  either  account  more  dan- 
geaons  comrades,  make  such  abundant  and 
successful  use  of. 

In  the  contemplation  of  the  beauties  of  the 
colonial  establishment,  your  Lordship  has 
almost  lost  sight  (I  doub't)  of  the  establish- 
ment sacrificed  to  it,  and  the  parallel  that 
was  to  be  kept  up  between  the  favourite  and 
the  discarded  measure. 

During  the  continuance  of  the  penal  term, 
at  any  rate,  the  advantage,  so  far  as  the  ar- 
ticle  of  incapacitation  for  fresh  offences  is  con- 
cerned, may,  I flatter  rayself,  be  stated  as 
being  clearly  enough  on  the  side  of  tbe  peni- 
tentiary  establishment.  Even  in  an  ordinary 
prison,  an  escape  is  not  a very  common  inci- 
dent:  under  the  ncwand  still  more  powerful 
securities  of  so  many  sorts,  superadded  to  the 
common  ones,  in  a prison  upon  the  panopticon 
plan,  I have  ventured  to  state  it  as,  morally 
speaking,  an  impossible  one. 

After  the  expirationof  the  penal  term,  the 
part  of  the  penitentiary  house  at  home,  so 
furas  prevention  offuture  delinqueney  is  con- 
cerned,  becomes,  in  comparison  of  that  of  the 
colony  at  the  anti  podes,  I must  confess,  but 
an  under  part.  My  means  would  have  had 
for  their  limits  those  of  law  and  justice  : I 
could  not  have  added  an  illegal  indefinite 
punishment  to  a finite  legal  one  ; I could  not 
have  flogged  men  for  the  exercise  of  their 

rights.  I ain  not  a , to  tread  upon  the 

law.  No,  not  in  any  case  : so  that  ñow  little 
800  ver  he  may  have  done  in  this  way,  in  com- 
parison of  what  he  meant  to  do,  that  little 
will  always  be  so  much  more  than  could  in 
this  way  have  been  done  by  me. 

For  reformation  indeed  (as  your  Lordship 
has  seen)I  had  strong  means,  and  even  pAys¿- 
cal  means : but  as  to  absolute  inr.apacitation^ 
incapacitation  with  regard  to  future  mischief, 
pliysical  means  (I  must  acknowledge)  fail  me. 
It  was  on  reformation  (I  must  confess)  I had 
placed  my  first  reliance : first  in  order  at  imy 
rate  and  it  was  not  a weak  one.  Druñ^ 


NEW  SOUTH  WALES. 

kenness,  in  the  “improved  colony,”  universal: 
in  a panopticon  penitentiary  house,  impossiblq. 
Heligious  exercise — there  odious,  and  generally 
eluded  ; here,  uneludible,  and  by  every  ima- 
ginable and  becoming  device  rendered  as  in- 
viting  and  interesting  as  possible.  Projitahle 
employment  — there  again  odious,  in  a great 
degree  eludible,  and  eluded  as  much  as  pos- 
sibie  : here,  uneludible  again,  and  by  diver- 
sification  (the  opportunities  of  which  would 
be  abundant)  and  choice,  as  far  as  choice  is 
admissible,  rendered  from  the  first  not  odious, 
and,  by  habit  and  universal  example,  easy 
and  even  agreeable. 

After  emancipation,  profitable  employment 

— there  noiwanting  indeed,  but  still  generally 
irksome,  because,  under  preceding  babits,  all 
along  rendered  so,  by  habitual  slotb,  drun- 
kenness,  and  dissipation  : here  certain,  and 
in  whatever  shape,  habit,  concurring  with 
choice,  may  have  rendered  most  agreeable, 
to  bodies  and  minds  invigorated  by  inviolable 
temperance. 

Constituted  as  human  nature  is,  it  may  be 
too  much  toexpect,  that  even  these  securities 
should  in  every  instance  be  eflTectual : but 
where  they  fail  to  be  so,  herí  presents  itself, 
in  dernierresort,  incapacitation — absolute  in- 
capacitation with  regard  to  any  third  oflTence, 
after  conviction  of  a second : I mean  of  course 
by  consignment  to  the  penitentiary-house  for 
Ufe.  Take  away  this  instrument  of  incapaci- 
tation, and  there  remains  (as  at  present)  no 
other  but  the  savage  and  imnecessary  resource 
of  death,  or  the  ineffectual  resource  of  trans- 
portation  : transportation  nominally,  and  fre- 
quently  but  nominally,  for  Ufe. 

Experience  is  a standard  I never  miss  ap- 
pealiug  to,  so  far  as  it  can  be  employed.  On 
one  side,  on  the  side  of  the  penitentiary  es- 
táblishment,  no  direct  reference  can,  unfor- 
tunately,  be  made  to  it.  To  aiford  experience, 
it  must  have  had  existence ; and  that  it  should 
not,  gentlemen  took  effectual  care,  Yet, 
notwithstanding  all  their  industry,  added  to 
all  their  ncgligence  (for  the  article  of  escapes 
has  shown  your  Lordship  how  difficult  it  is 
to  distinguish  the  one  from  the  other  by  their 
eífeets,)  a testimony  nearer  to  that  of  direct 
experience  — of  experience  of  the  peniten- 
tiary plan  itself — than  could  easily  have  been 
imagined, has actually  started up;  experience, 
though  not  precisely  of  that  very  instrument 
of  security,  yet  of  those  means  of  securit/ 
that  are  most  like  it,  and  stand  next  to  it. 

The  characteristic  principie  of  the  coloni- 
zation  plan  (loose  confinement,  witbout  in- 
spection)  having.  been  tried  and  found  to  faií 

— to  fail  as  completely  as  it  was  possible  for  a 
principie  to  fail — one  resource  alone  remained. 
This  was  the  opposite  principie,  dose  inspec-' 
tion — inspection  as  cióse  as  there  were  means^ 
for  making  it ; with  or  without  confinement, 
alsoRccording  to  tne  means.  A jaU  i&Aotquité^ 
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Bo  easily  biúH  as  talked  of,  not  even  in  Eng- 
land,  as  I have  had  occasion  to  know  but  too 
well ; still  less  in  New  Soutb  Wales,  where 
even  the  makeshift  dwelling-places  could  not 
bü  put  together  fast  enough.  A jail,  however, 
being  found  to  be  the  one  thing  needful  — 
and  amoiig  all  countries  most  needful  in  that 
remotest  of  all  accessible  regions,  to  wbich 
delinquents  w'ere  thus  sent,  on  pretence  of 
saving  the  expense  of  it — a jail,  such  as  it 
was,  was  accordingly  erected,  as  soon  as  it 
could  be  erected,  and,  moreover,  as  jail-room 
— room  in  a real  immoveable  jail  — in  that 
wbich,  in  the  literal  sense  of  the  word,  is 
meant  by  &jail — could  not,  with  every  ex- 
ertion,  be  provided  fast  enough,  a succeda- 
ricum  to  it  was  added — a sort  of  metaphorical 
ambulatory  jail,  in  which  the  eye  of  an  in- 
spector, assistcd  or  not  by  fetters,  supplied, 
as  well  as  it  could,  the  place  of  prison-walls. 
l'he  jail,  as  might  have  been  expected — a jail 
built  under  such  circumstances  — was  not  al- 
ways  man-tight : it  was,  however,  better  than 
none  at  all,  and,  with  all  its  imperfections 
(whatever  they  were,)  was  still  the  best  and 
iiltimate  dependence. 

This,  then,  was  the  real  fruit  of  the  esta- 
blishment : to  show  (to  such  eyes,  I mean, 

^vhosoeve^  they  may  be,  as  are  not  self- 
condemned  to  incurable  blindness,)  to  show 
its  own  perfect  iliefficacy,  and  the  absolute 
necessity  of  that  other  establishment  wbich, 
in  its  two  different  shapes,  has  twice  been 
sacrificed  to  it,  and  in  the  vain  hope  of  saving 
the  bonour  of  so  many  honourable  and  right 
honourable  personages,  still  continúes  to  be 
sacrificed  to  it.  Such  was  the  upshot  of  this 
grand  Colony-founding  expedition  ! — to  save 
the  expense  of  an  originally  improvable,  and 
afterwards  beyond  all  former  concCption  im- 
proved,  system  of  inspection  - inanagement : 
men  sent  oíF  year  after  year  by  hundreds  to 
the  antipodes,  to  be  kept  without  employ- 
ment  to  corrupt  one  another  under  a sort 
of  incomplete  inspection-mauagement  in  a 
makeshift  jail,  at  an  expense  (for  this  too 
your  Lordship  will  see)  from  twice  to  four 
times  as  great  as  that  of  the  system  sacrificed 
to  it.  Happily,  on  those  terms,  and  at  that 
distance,  the  necessary  jail,  such  as  it  was, 
was  built.*  In  New  South  Wales,  under  the 
law  of  fabricated  necessity,  as  in  Constan- 
tinople,  under  the  lex  regia,  the  will  of  the 
Jmperntor  was  the  solé  law — solé  undisputed 
law — law  not  in  ñame  but  in  effect — law  not 
to  be  dealt  with  like  the  law  of  Parliament 
— not  to  be  trod  upon,  but  to  be  obeyed.  It 
was  law  paramount,  my  Lord,  and  without 
any  dispensiny  power,  such  as  (your  Lordship 
will  see)  has  been  exercised  in  this  country 
to  overrule  it.  It  being  the  legislator’s  in- 
terest,  as  well  as  that  of  every  other  honest 
man  in  the  colony,  that  the  jail  should  be 
• I.  Cüllins,  p.  3U3. 
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erected,  and  his  conception  of  his  interíl^u^  V I L 
being  disturbed  by  imaginations,  such  acco^ 
dingly  waa  his  will.  A law  was  passed  for 
the  building  of  that  jail,  and  (how  incredible 
soever  it  may  seem  to  honourable  and  right 
honourable  gentlemen  in  this  country,  that  a 
law  for  building  a jail  should  find  obedience) 
built  it  was. 

In  addition  to  the  positive  testimony  of  the 
fiict,  it  seemed  necessary  that  a demonstra- 
tion  should  thus  be  given  of  the  possibility  of 
such  an  event,  lest,  without  some  such  pre- 
paration,  judging  of  the  state  of  law  and 
politics  there  by  the  state  of  law  and  política 
hete,  your  Lordship  should  have  rejectcd  it 
as  incredible. 

The  testimony  doea  not  stop  herc.  Not 
only  among  the  convicts,  who  were  trans- 
ported  to  the  antipodes  to  be  kept  in  order, 
but  among  the  soldiery  that  were  transported 
with  them  to  help  to  keep  them  in  order,  the 
root  of  all  disorder  was  found  to  lie  in  a de- 
ficiency  of  inspection : and  accordingly,  what- 
ever imperfect  check  was  ever  given  to  the 
disorder,  was  given  to  it  by  supplying  that 
deficiency  — supplying  it  either  by  inspection 
simply,  or  by  inspection  coupled  with  confine- 
ment,  as  the  causa  sine  quá  non  for  rendering 
it  suíficiently  steady  and  eífeetive. 

In  that  land  of  universal  and  continually 
increasing  corruption,  the  guardián  class  as 
might  have  been  expected)  became  corrupted 
by  their  wards.  To  stop  the  contagión,  excr- 
tions  on  the  part  of  the  officers  were  neitl  ?r 
deficient,  ñor  yct  successful.  After  years  of 
ill  success,  what  at  last  was  the  remedy?  — 
a Wall:  — barracks,  with  “ahigh  brick  waJl 
round  them,”  or  “ an  inclosure  of  strong  pa- 
ling,”  to  answer  the  same  purpose.f 

Under  the  head  of  Incapacitation,  one  in- 
strument  I had  like  to  have  omitted,  to  the 
credit  of  which,  the  founders  and  cenductors 
of  this  establishment  have  a most  indisputa- 
ble and  exclusive  title — and  that  is  dcaíh.  For 
keeping  a man  out  of  harm’s  way  — out  of 
harm’s  way  in  both  senses — out  of  the  way  of 
doing  it. — out  of  the  way  of  receiving  it — 
the  homely  proverb  is  applicable  in  this  case 
with  indisputable  propriety — Stone  dead  has 
no  fellow. 

In  the  course  of  about  eight  years  and  a 
half,  from  the  13th  of  May  1787  tothe  31st  oí 
December  1795,  convicts  shipped  5196 : died 
in  the  passage  522  and  all  not  told.  Such 
care  had  the  founders  taken  of  their  colonists, 
that,  in  the  mere  passage,  without  reckoning 
famines  at  the  end  of  it,  they  had  dedmaled 
them : more  than  decimated  them,  as  per 
account,  and  the  account  is  evidently  an  iii- 
complete  one,  the  article  of  deaths  being  left 
unnoticed  in  regard  to  five  ships  out  of 
twenty-eight. 

-f- 1.  ColJins,  pp.  303,  4,i5. 

J See  Table  oí  MortaÜty,  p.  l'JÜ. 
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“ Ba<l  enough  indeecl : but  did  not  tbe  fault 
l!c  itt  tile  contractors?”  Yes,  my  Lord,  there 
was  but  too  mucli  fault  in  tbe  contractors, 
btit  it  was  not  the  less  tbe  fault  of  tbose  wbo 
contracted  witb  tbem,  and  of  tbe  system  un- 
der  wbicb  tbey  contracted.  It  was  tbe  fault 

of  and  bis  man  of  economy,  by  a dou- 

ble  title ; for  baving  fixed  opon  so  incurably 
bad  a System  (sacrificing  to  it  tbe  so  mucb 
better  system  tliey  found  ordained  by  parlia- 
ment  witb  tbea.ssistance  oftbetwelve  judges,) 
and  for  baving  rendered  tbe  management  so 
mucb  ivorse  tlian  evcn  iinder  tbat  bad  system, 
it  nccd  to  bave  been  made. 

First  cause  of  the  miscbief — length  of  the 
voyayc : tbe  eífect  of  tbe  unexampled  distance 
of  the  spot  — of  the  spot  cboseu  to  be  colo- 
nized,  and  to  be  thus  colonized. 

Second  cause  of  the  miscbief — ivant  of 
interest  on  the  part  of  tbose  on  vvhose  power 
depended  the  prevention  of  it — tbe  profit 
wbicb  tbe  transporter  bad  it  in  bis  power  to 
make  by  putting  people  to  deatb  — wbether 
by  starving  tbem  or  crowding  tbem — this 
profit  ín  both  cases  being  left  to  be  reaped 
witli  impunity,  and  unbalanced  by  any  profit 
to  be  got  by  keeping  tbem  alive:  — want  of 
tbat  care  wliich  might  and  ought  to  bave  been 
taken,  to  do  what  in  tbat  case  it  would  bave 
been  so  easy  to  do — to  bring  tbe  two  antago- 
nizing  forces  — duty,  and  tbat  sort  of  narroio 
interest  wliieh  acts  in  opposition  to  duty,  into 
coincidence. 

These  causes  were,  both  of  tbem,  peculiar 
to  Ibis  ncw  transportation  system:  tbey  bad 
not,  eithcr  of  tbem,  any  place  in  the  oíd. 
Wbile  tbe  territory,  to  wbicb  the  transporta- 
tion vvas  allowed  to  be  made,  was  comprised 
within  the  limits  of  what  was  tben  British 
America,  the  length  of  tbe  voyage  was  scarce 
tbe  tbird  or  fourth  part  of  what  it  is  in  the 
case  of  New  South  Wales.  Thus  it  stood  in 
point  of  distance.  The  transportation  was 
perforrned  under  tbe  care  of  tbose,  wbo,  in  the 
case  of  cach  individual  under  tbeir  charge, 
not  only  bad  nothing  to  gain  by  bis  deatb, 
but  bad  everytliing  to  lose  by  it.  The  ani- 
mal was  a saleable  comrnodity,  the  carease 
not.  Tbe  sale  was  not  only  a source  of  profit, 
but  the  only  source.  Thus  it  stood  in  point 
of  interest. 

1 urn  now,  my  Lord,  to  the  penitentary  Sys- 
tem. Under  both  editions  of  it,  voyage  none. 
Under  tbe  original  system,  the  inanagers  no 
guiners  by  tbe  deatb  of  any  mortal  under  their 
management : under  the  improved  edition  of 

it,  tbe  manager  a great  loser  by  every  one 

a bundred  pounds  in  luird  money,  besides 
otber  losses  not  susceptible  of  a precise  and 
concise  estímate,  but  wbicb  would  in  inany 
instances  rise  to  a still  superior  amount. 

Tbis  stipulation,  to  the  want  of  wbicb, 
more  clearly  than  to  any  other  cause,  may  be 
referred  tbe  loss  of  so  many  lives  as  were 
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lost  in  the  passage  to  New  South  Wales,  waa 
not  only  contrived  by  me  for  my  contract, 
and  inserted  by  me,  but  maintained  by  me 
against  a strong  reluctance  to  the  contrary ; 
and  after  all,  it  was  rather  to  the  influence  of 
will  over  will,  of  humble  importunity  over 
despotic  carelessness,  than  to  any  influence  of 
reason  on  such  facultíes  as  I bad  to  deal  witb, 
tbat  I could  find  any  ground  for  attributing 
my  success: — if  success  it  can  be  termed,  to 
receive  a plighted  faith,  witb  a clandestinely 
promised  and  carefully  concealed  determina- 
tion  to  break  it  at  the  bottom  of  it. 

What  tbe  cause  of  this  reluctance  was,  I 
do  not  pretend  to  know:  wbether  the  wish 
was,  tbat  the  wretches  should  die  to  save 
cbarges  and  ligbten  the  budget,  or  tbat  the 
influence  of  profit  and  loss  over  the  human 
breast  liad  not  been  able  to  demónstrate  it- 
self  to  gentlemen  even  in  tbat  situation,  and 
after  so  many  examples  of  it  as  the  voyages 
to  New  South  Wales  bad  even  tben  been  al- 
ready  forcing  upon  their  eyes.  The  idea  of 
establisbing  this  coincidence,  and  in  some  such 
way  as  that  proposed  in  tbe  case  of  the  peni- 
tentiary  establishment,  has,  since  that  tíme, 
(if  my  recollection  does  not  deceive  me)  con- 
quered in  some  other  instances  the  predilec- 
tion  for  accustomed  abuse,  in  preference  to 
unaccustomed  remedy,  and  forced  its  way 
into  legislation  or  administration,  I forget 
wbicb.  But  the  case  is  not  worth  hunting  for:  • 
it  would  be  found  (I  bebe  ve)  either  in  the 
convict  transportation  trade,  or  in  the  slave 
trade,  or  both.* 

• Since  the  writing  of  the  paragraph  in  tbe 
text,  upon  turning  to  Bryan  Edwards’  History 
of  ibe  West  lndies(vol.  ii.  book  4,  ch.  4,)  I fina 
the  following  information  on  this  head.  So  long 
ago  as  the  year  17B8,  in  the  act  28  G.  III.  c.  ,54, 
use  bad  been  made  of  the  principie  of  reward., 
for  cementing  the  connexion  between  interest 
and  duty,  in  the  case  of  the  sbip  surgeons,  there- 
by  requircd  to  be  retained,  on  board  the  several 
ships  concerned  in  the  negro  iinport  trade.  This 
might  be  a year  or  two  before  the  time  when,  upon 
drawing  up  my  penitentiary  establishment  pro- 
posai,  the  article  in  question  bad  first  oceurred 
tq  me.  In  tliis  legislativo  provisión  it  is  the  prin- 
cipie of  reward,  reward  alone  as  contradistin- 
guished  to  punishment,  that  is  applied.  But  it 
is  the  property  of  the  principie  .of  life-ins7trance, 
as  employed  in  that  proposal,  to  apply,  and  by  tbe 
same  movement,  both  springs  of  human  action, 
reward  and  pumshment,iogcÚ\er:  reward  in  the 
event  of  a degree  of  success,  and  thenceasitmay 
be  presumed  of  care  and  exertion,  beyond  what 

is  looked  upon  as  the  ordinary  mark ; punish- 

ment  in  case  of  no  higher  a degree  of  tbose  de- 
sirable  results,  than  wnat  is  considered  as  falling 
short,  by  a certain  amount,  of  that  ordinary  mark. 
The  idea  of  employing  tbe  principie  of  reward 
in  this  way — the  principie  of  reward  singly  — in 
the  preservation  of  human  Ufe  was  thus,  though 
a recent  one,  a principie  already  fixed  in  legis- 
lative  practice,  at  the  time  when  the  idea  of  this 
principie  of  double  action  thus  oceurred  to  me— » 
which  double  principie,  even  in  this  its  double 
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In  the  account  of  death,  I bave  raention^d 
as  yet  but  one  of  the  elficient  causes  of  this 

form,  has  so  littie  of  novelty  in  it,  that  it  is  in 
fact  no  more  than  the  oíd  established  practico 
of  lifc-imurance,  applicd  to  the  preservation  of 
the  thing  itself,  whicn  is  the  subject  of  the  insu- 
rance.  The  practice  of  life  Insurance  was  in  itself 
of  cornparatively  very  ancient  date ; but  in  the 
form  in  which  it  is  thus  familiar,  it  has  no 
influence  on  practice,  no  influence  on  the  dura, 
tion  of  the  life  which  is  the  subject  of  it.  The 
life  is  in  the  hands  of  the  owner,  and  depends 
not  in  any  respect  upon  the  conduct  of  the  other 
party — on  the  conduct  of  the  person  who  receives 
the  actual  premium,  on  condition  of  subjecting 
himself  eventually  to  the  payment  of  the  con- 
tingent  retribution.  It  is  only  in  particular  cases, 
that  the  life  of  one  man  is  íodged  in  the  power 
of  another,  in  any  such  way  as  to  be  capable  of  be- 
ing  abridged,  not  only  by  positivo  delibérate  de- 
sign,  but  by  mere  negligence ; and  thatin  circum- 
stances  which  render  the  application  of  punish- 
ment  by  judicial  means  impossible.  Of  these 
cases,  the  case  of  the  gaoler  presents  itself  as  the 
most  extensivo  and  prominent  case.  To  this  case 
the  other  cases  in  ouestion  may  be  reduced.  A 
ship  employed  in  tne  transportation  of  convicta 
is  a floating  jail,  employed  for  the  confinement 
and  conveyance  of  crimináis  under  tlie  law  of 
the  State : a ship  employed  in  the  slave-trade  is 
a floating  jail  employed  for  the  contínement  of 
innocent  men  under  tne  law  of  the  strongest. 

It  appears,  therefore,  thatin  the  contrivance  of 
this  article,  I had  proceeded  one  step  indeed,  but 
no  more  than  one  step,  and  that  a step  already 
indicated,  and  by  no  means  obscurely,  to  any 
scrutinizing  eye,  by  the  closeness  ofits  analogy  to 
the  first.  Reward  is  a principie  you  get  a man 
to  subject  himself  to  the  action  of,  without  dif- 
ficulty : punishment,  which,  even  whencomposed 
of  no  stronger  materials  than  those  very  ones 
which  constitute  the  matter  of  reward,  is  so  much 
the  stronger  principie  of  action — punishment,  you 
may  in  this  shape  get  him  to  submit  also  to  the 
action  of,  upon  terms. 

This  accordingly  is  what  is  done,  by  the  prin- 
cipie of  life-assurance,  applied  as  above,  to  the 
relation  subsisting  between  the  keeper  oí  a place 
of  conflnement  and  his  prisoners. 

Under  the  influence  of  even  the  weaker  half  of 
the  double  principie  — under  the  influence  of  re- 
ward alone,  introduced  as  above,  into  the  slave- 
trade,  it  may  not  be  amiss  to  observe  what  effects, 
in  practice,  had  already  been  the  result : — say 
in  July  1793,  when  the  penitentiary  proposal,  af- 
ter  two  or  three  years  of  neglect,  was  unfortunate 
enough  to  obtain  the  acceptance  of  Mr.  Pitt. 

Before  the  slave-trade  regulations  spoken  of,  “ a 
ship  of  240  tons  would  frequently  be  crowded” 
(accordipg  to  Edwards)*  “ with  no  less  than  520 
slaves ; which  was  not  allowing  10  inches  of  room 
to  each  individual.  The  consequence  was,  often 
times  a loss  of  15  per  cent,  in  the  voyage,  and  4^ 
per  cent,  more  in  the  harbours  of  the  W est  In- 
dies,  previous  to  the  sale,  from  diseases  contracted 
at  sea.”  After,  and  doubtless  by  virtue  of,  those 
regulations — with  their  consequent  comforts,  pre- 
scribed  breathing  space  antl  professional  care 
taken  together  — the  sepárate  efficacy  of  each 
being  undistinguishable — after  these  regulations 
made  in  1788,  and  yet  before  June_  1793  (this 
being  the  date  that  stands  in  the  dedication  pre- 

• 2 Edwards,  p.  121. 


specics  of  scciirify,  viz.  durcsa  on  ship-board. 
On  their  arrival  at  this  latid  of  cruel  proniise, 

fixed  to  the  first  editions  of  Edwards’  book,)  the 
15  per  cent,  loss  on  the  voyage  was  sunk  already 
to  an  average  of  7 per  cent. ; an  apparent  average 
which,  for  thereasons  he  gives,  ought  scarcely  to 
be  taken  fot  more  than  perhaps  half  that  rale. 
This  at  sea.  and  the  4¿  per  cent,  loss  in  harbour, 
was  reducea  at  the  same  time  to  so  small  a frac- 
tion,  as  three  fourths  per  cent. 

The  experiment  has  instruction  in  it: — in- 
struction  derivable  from  it  in  more  points  of  view 
than  one.  The  difference  between  loss  and  loss 
shows  the  influence  that  may  be  exercised  over 
human  action,  by  a due  application  of  the  prin- 
cipies of  moral  dynaviics — by  a right  managc- 
ment  of  the  springs  of  action  in  human  nature. 
The  amount  of  tne  original  customary  loss  — 
this  amount  compared  with  the  causes  tliat  pro- 
duced  it,  may  serve  to  show  how  insufficient  is 
the  utmost  cneck  which  the  principie  of  sym- 
pathy,  supported  by  whatever  assistance  it  may 
nappen  to  receive  from  all  other  principies  of  the 
social  stamp — religión  for  instance,  and  regard 
for  character,  put  together. — is  capable  of  oppo- 
sing  to  the  influence  of  the  self-regarding  princi- 
pie of  pecuniary  interest,  even  whete  human  life — 
where  human  Jives  even inm^Ititudes are  atstake. 
Itmay  at  the  same  time  serve  to  obviate  the  ini- 
putation  of  passion  or  propensity  to  personal  sá- 
tiro, if  on  any  occasion  a suspicion  should  be  seen 
to  suggest  itself,  that,  in  this  or  that  instance,  the 
fate  of  conviets  may  have  been  regarded  with  in- 
difference,  by  men  hardened  possihly  in  sonie 
instances  by  personal  character,  naturally  more 
or  less  in  all  instances  by  oflicial  situation.  The 
views  thus  given  are  not  among  the  most  flatter- 
ing  ones;  but  the  statesman,  who  should  on  that 
account  shut  his  eyes  against  them,  would  be  as 
littie  flt  for  his  business  as  the  surgeon  was, 
whose  tenderness  would  not  sufFer  him  to  observe 
the  course  he  was  taking  with  his  knife. 

But  to  return.  The  principie  on  which  these 
regulations  were  grounded  (I  mean  in  particular 
so  much  of  it  as  concerns  the  rewards)  had,  all 
this  time,  not  only  been  introduced  into  the  statute 
book — introduced  by  that  means  within  the  palé 
of  that  consecrated  ground,  to  which  even  the 
jealousy  of  office  cannot  refuse  the  ñame  of  Drac~ 
tice — but  had  been  agitated,  and  (one  may  alinost 
say)  beat  into  every  nead,  in  and  about  the  trea- 
sury,  at  both  ears,  by  those  discussions  about  the 
slave-trade,  that  year  after  year  had  been  occujiy- 
ing  and  agitating  both  houses  of  parlianient:  and 
the  act  itself  by  which  this  principie  was  first  in- 
troduced, has  since  been,  year  after  year,  amended 
and  enforced  by  statute  after  statute.  Of  this 
so  much  agitated  — lilis  so  uniyersally  accepted 
principie  — accepted  at  least  in  its  application  to 
the  conveyance  of  the  unhappy  subjeets  of  the 
black  trade — what  use,  what  application,  was 
made  in  the  adjustment  of  the  conlracis  for  the 
conveyance  of  white  men,  native  Britons,  to  New 
South  Wales,  the  contraets  themselves,  the  con- 
traets  alone,  were  they  for  this  purpose  to  be  callea 
for  by  parliament,  would  serve  to  show.  _lt  would 
then  be  seen — supposing  the  deficieney,  if  any,  in 
point  of  care,  to  be  the  result,  not  of  financical 
design,  but  ofhonest  negligence  — it  would  then 
be  seen,  whether  the  difference  between  a white 
skin  and  a black  one  were,  or  were  not,  an  ínter- 
val  too  wide,  for  such  powers-  of  abstraction  as 
the  treasury  at  that  time  aftorded  to  measurc  and 
embrace. 
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Ihc  fugitivcs  from  pestilence  were  received  by  by  sea  and  land  together,  had  died : out  of 
fainiiie.  Tbose  who  had  escaped  the  first  4792,  viz.  1291. 

dcciination,  were  now  to  go  through  a second.  In  tbis  combination  of  associated  scourges 
In  one  year  (1792,)  out  of  fewer  than  4000  (hoth  of  them  in  no  small  degree  the  product 
convicts  436  breathed  their  last,  of  whom  of  official  management)  one  drcumstance  re- 
more than  400  were  carried  off  by  famine.  quires  to  be  observed.  Of  the  mortahty  on 
I say  bv  famine  for  such  was  the  degree  of  both  elements,  that  part  which  took  place  at 
natural' salubrity  in  the  spot  (a  degree  so  sea,  deplorable  as  it  was  in  itself,  oper^cd 
prodigiously  superior  to  any  thing  which  in  effect  in  diminution  of  the  whole.  Thu 
aiitecedent  experience  could  have  promi-  522  who  by  pestilence  or  fenune  penshed  m 
sed,)  that  in  1794,  out  of  a greater  number  the  voyage  — these  enviable,  because  earlicr 
there  died  but  forty  two,  and  in  1795,  but  victims  — these  superfluous  wretches,  had 
tweiity.*  landed,  would  probably,  and  by  a nuin- 

At  the  end  of  the  year  1792,  the  destroy-  ber  still  greater  than  themselves,  have  in- 
ing  ángel  haviiig  bcen  at  work  in  this  way  for  creased  the  multitude  of  those  subsequent 
three  years,  out  of  the  whole  number  shipped  victims,  whom,  by  an  undisputed  title,  famine 
off  within  that  time,  more  than  one  fourth,  caUed  her  own.  From  the  amount  of  the 

• Médium  of  the  two  years,  33.  This,  taken  from  the  whole  number  of  deaths  in  1792,  436, 
leaves,  for  the  number  of  deaths  by  famine  in  that  same  year,  403. 

TABLE  OF  CONVICT  MORTALITY; 

Abstracted  from  Collins’  Account  of  New  South  Wales  : exhibiting  (so  far  as  is  there  noted)  the 
Deaths  that  took  place  on  the  Voyage  and  in  the  Settlement,  from  13th  May  1787,  to  30th  of 
Aptil  1795,  Casualiies  excepted. 
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To  sepárate  what  may  be  cansidered  as  the  extraardznarl/,  from  what  may  be  considered  as  the 
natural  rate  of  mprtality,  proceed  as  foUows : — 

1.  Instead  of  being  landed  year  after  year,  as  per  Table,  suppose  the  whole  number  of  convicta 
actually  shipped  in  the  nine  years  had  been  landed  the  first  year. 

2.  Suppose  the  number  of  natural  deaths  to  have  been  the  same  for  each  of  these  nine  years  as 
for  the  médium  of  the  last  two,  viz.  33. 

3.  Multiplying,  then,  this  médium  number,  33,  by  the  number  of  years,  9,  you  get  for  the  total 

number  of  natural  deaths  in  the  nine  years, 297 

4.  Frotn  the  actual  total  number  of  deaths,  natural  and  extraordinary,  in  the  nine  years,*  J 

Deduet  the  natural  number  of  deaths,  as  above, !..  297 

5.  Rernains  for  the  number  of  extraordinary  deaths, 1161 

which,  within  six  or  seven,  is  the  exact  médium  between  l-5th  and  l-4th  of  the  number  shipped. 
But  the  real  proportion  (it  may  have  been  observed)  must,  on  several  accounts,  have  probably  been 
above  this  mark.  ^ 

» No  account  for  this  year  is  to  be  found,  ei-  b And  upwards.  « And  upwards. 

in  Captain  Olhns  Account  of  New  South  <•  In  one  ship  out  of  three:  of  tíie  others  no- 
w ales,  or  in  the  account.s  respectively  given  of  thing  said. 

^ by  Goyemors  Philip  and  Hunter,  • In  one  ship  out  of  three:  none  in  eithet  of 
and  Jlr.  Surgeon  White.  the  two  others. 
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least  ration  necessary  to  health,  take  away  a 
certain  portion,  oijily  a part  may  die : aggra- 
vate  the  deílciency  by  a small  fraction  more, 
the  same  fate  may  involve  the  whole.  The 
522  and  upwards  who  perished  at  sea,  may, 
by  having  been  tbus  destroyed  in  time,  have 
saved  more  than  521  from  being  destroyed 
by  famine,  in.  addition  to  the  639,  or  there- 
abouts,  who  actually  received  their  quietus 
from  that  scourge. 

“ Biit,”  says  somebody,  and  not  vinplaiisi- 
bly,  “ to  what  good  parpóse  seek,  at  this  time 
of  day,  to  rip  iip  these  oíd  sores?  In  respect 
of  life  and  death,  the  establishment  presents 
twofeatures:  mortality  at  the  outset ; health 
and  vitality  afterwards;  the  mortality  an 
infliction  common  to  all  new  colonies:  the 
vitality,  a blessing  in  a degree  altogether  pe- 
culiar to  this  of  New  South  Wales.  The  bad 
is  past,  and  without  remedy : for  the  future, 
(you  yourself  cannot  but  allow)  the  prospect 
is,  on  this  si  de  at  least,  a fair  one.” 

Yes,  my  Lord,  in  the  colony  itself,  men 
being  once  landed  there — in  the  several  spots 
at  present  settled,  and,  so  far  as  concerns 
ordinary  disease  — the  healthiness  of  the  cli- 
mate,  and  that  in  a more  than  ordinary 
degree,  does  indeed  appear  sufficiently  es- 
tablished.  But  should  the  existence  of  the 
settlement,  (which  God  forbid  on  so  many 
other  accounts,)  be  protracted  for  a period 
of  considerable  length  — suppose  double  the 
length  of  that  which  has  already  elapsed  — 
it  vvill  then  be  seen  whether  the  increase  of 
vitality  gained  by  exemption  fi’om  ordinary 
disease,  be  not  dearly  paid  for  by  a decrease 
produced  in  the  same  period  by  the  operation 
of  the  scourge  of famine.  Further  on,  as  the 
facts  rise  to  view,  1 may  have  occasion  to 
sketch  out  the  very  particular  nature  of  this 
danger,  and  to  submit  to  your  Lordship, 
whether  it  be  not  inextricably  intervvoven 
with  the  unchangeable  circumstances  of  the 
spot. 

The  pestilence  too  — the  preliminary  pes- 
tilence  during  the  voyage  — will  be  found, 
and  in  a very  high  degree,  not  a mere  acci- 
dental and  occasional  concomitant,  but  an 
essential  and  irremoveable  one : for  irremove- 
able  it  must  be  in  no  inconsiderable  degree, 
if  it  be  really  what  it  appears  to  be,  the 
joint  result  of  the  character  of  the  passen- 
gers  and  the  duration  of  the  voyage.  Leave 
them  unconfined,  they  mutiny ; confine  them, 
they  die.  Negligence,  above  or  below,  may 
have  augmented,  as  it  does  indeed  appear  to 
have  augmented,  the  amount  of  the  mortality 
from  this  source:  care  in  both  places  may 
lessen  it ; but  in  such  circumstances,  mor- 
tality, and  that  in  a most  deplorable  degree, 
is  an  affliction  that,  on  any  right  consideration 
of  the  nature  of  the  case,  can  scarcely  but  be 
expected  ever  and  anón  to  take  place,  spite 
of  the  utmost  care.  Accordingly,  as  we  are 
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informed  by  Mr.  Collins  (ii.  222)  in  the  Hills- 
borough,  a ship  that  arrivcd  in  New  South 
Wales  with  convicta  in  July  1799,  the  deaths 
were,  out  of  300,  no  fewer  than  101,  not  to 
speak  of  sickness ; although,  according  to  the 
conception  of  the  same  ever  candid  repórter, 
“ it  was  impossible  that  any  ship  could  have 
been  better  fitted  by  government  for  the 
accommodation  of  prisoners  during  such  a 
voyage.”  “ The gaol-feverlurkingin  their  cln- 
thing,”  is  the  cause  to  which  he  attributes  tliis 
mortality,  amounting  to  upwards  of  a third. 
“ The  terms  of  the  charter  party”  he  uiider- 
stands  to  have  been  í‘  strictly  complied  with.” 

IV.  Fourth  object  or  end  in  view,  Com- 
pensation,  or  Satisfaction : the  means  of  it 
to  he  extracted,  it'  possible,  out  of  the  pu- 
nishment,  and  made  overto  the  party  specially 
injured  (where  there  is  one)  in  satisfaction 
for  whatever  loss  or  other  suffering  had  been 
brought  upon  him  by  the  offence. 

In  speaking  of  this  as  among  the  ends  of 
punishment,  1 find  rnyself  driven,  against  my 
wishes,  upon  a distinction  which,  as  often 
as  it  presents  itself,  can  never  be  other  than 
an  unpleasing  one : I mean  the  distinction 
between  what  exists,  and  what  on  the  score 
of  public  good  it  were  to  be  wished  did  exist, 
in  point  of  law.  That,  in  the  c.ase  of  trans- 
portable offences  — of  olfcnces  of  the  rank 
of  those  to  which  that  species  of  punishment 
has  been  annexed — no  such  result  k among 
the  objects  of  our  system  of  penal  law,  unless 
by  accident,  is  but  too  indisputable : whether 
it  were  not  desirable  that  it  should  be,  may 
be  left  to  every  understanding,  as  well  as  to 
every  heart,  in  which  the  study  of  law  has 
not  extinguished  the  sense  of  justicc. 

Observe,  my  Lord,  the  incongruity,  the 
inconsisteney.  Where  the  oífence  is  deenicd 
least  enormous,  the  party  injured  has  his 
chance  of  satisfaction  for  the  injury:  where 
it  is  deemed  most  enormous,  and  punished 
accordingly,  he  has  no  such  chance.  Not  that 
anything  can  be  more  satisfactory  to  anybody 
than  this  arrangement  is  to  Blackstone.* 
As  often  as  a man  is  hanged  or  transported, 
or  kept  in  a jail  or  flogged,  satisfaction  is 
thereby  given  to  somebody  or  to  soroething : 


• He  observes,  and  with  great  truth  (B.  iv. 
ch.  1,)  that  if  the  Crown  takes  everything,  there 
remains  nothing  for  anybody  else.  “ As  the 
public  crime  (says  he)  is  not  otherwise  avenged 
than  by  forfeiture  of  life  and  property,  it  is  im- 
possible  afterwards  to  make  any  reparation  for 
the  prívate  wrong.”  But  is  it  necessary  or  right, 
that  while  damage  remains  without  reparation  — 
injury  without  redress — the  King,  who  hassus- 
tained  no  damage — that  is,  A or  B in  the  ñame 
of  the  King  — ^ould  take  everything— shmild 
sweep  away  the  whole  of  that  fund  which 
reparation  might  have  been  afFordcd  ? The 
mative  was  found  as  easy  to  assume,  as  it  would 
have  been  difficult  to  prove. 
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this  bcing  assuir.ed,  what  sort  of  a thing  the 
satisfaction  is,  or  who  gets  it,  is,  in  the  learned 
commcntator’s  account,  not  worth  thinking 
about.* 

To  your  Lordship’s  inost  humble  servant, 
since  he  conceived  himself  to  understand 
what  satisfaction  incant,  nothiiig  but  dissa- 
tisfaction  (he  will  coiifess)  has  ever  been  af- 
fordcd  by  the  arrangements  thus  made  with 
reference  to  it ; and  with  these  feelings,  soine 
si.xteen  or  eightecii  years  ago,  he  set  to  work, 
and  travclled  through  divers  investigations 
in  relation  to  the  siibject.  Cases,  by  injury 
or  otlierwisc,  cullingfor  satisfaction,  with  the 
rcfisons  for  aífording  it  — purty  to  whom  — 
jHirty  at  w/wse  expense  — it  shall  be  aíTorded 
— quantity  and  certainty  oí  satisfaction  — di f- 
ferent  species  or  modes  of  satisfaction,  adapted 
to  the  nature  of  the  several  injuries.  Such 
were  ainong  the  siibjects  of  those  labours, 
the  produce  6f  which,  lately  rescued  fiom  the 
spiders  by  a friend,  should  be  laid  at  your 
Lordship’s  feet,  could  time  be  spared  for  any 
such  trifles  from  your  Lordship’s  subiimer 
occupations. 

Nine  or  ten  years  ago,  in  drawing  up  the 
proposal  for  my  penitentiary  establishment,  a 
thought  struck  me,  that  on  paying  the  whole 
expense  of  the  experiment,  I might  perhaps 
be  allowed  to  purchase  the  satisfaction  of 
stealing  the  idea  into  practice.  Amidst  the 
blindness  and  negligenee,  the  marks  of  which 
appeared  but  too  conspicuous,  my  hope  was, 
that,  under  favour  of  that  vulgar  and  almost 
universal  jcalousy,  that  woüld  rather  lose  a 
ten-fold  public  benefit  than  not  nibble  dowm 
to  the  rpiick  the  recompense  to  the  individual 
who  should  give  birth  to  it,  a plot  even  for 
doing  good  might  pass  undetected.  I had, 
however,  miscalculated : gentlemen  were  too 
sharp  for  me  : what  was  wanting  in.discern- 
ment,  had  been  supplied  by  prejudice.  When 
the  proposal  carne  to  be  turned  into  a con- 
tract,  the  battles  I had  to  fight  would  be  here 
an  episode,  upon  what  I fear  has  already  been 
accused  of  being  itself  an  episode.  Careful 
of  my  interests,  as  I myself  was  negligent — 
Eceing  deepcr  into  them  by  a glance  than  I 
had  been  able  to  do  by  the  calculations  and 
jneditations  of  months  or  years,  gentlemen 
treinbled  lest  I should  ruin  myself. 

To  let  your  Lordship  into  a secret,  the 
danger  of  loss  was  as  nothing : diminution  of 
gain  was  all  the  sacrifice.  What  I bound 
inyself  to  do  in  this  way,  was  limited  by  con- 
siderations  of  necessary  prudence  : my  hopes, 
and,  as  far  as  ineans  should  extend,  my  inten’- 


• “ We  .scidom  hear  any  mention  made  of  sa. 
tisfaction  lo  the  individual,”  saya  be : “ the  sa- 

tisfaction to  the  commui!Íiy”‘(viz.  by  the  dc- 
struction  of  one  of  its  membcrs)  “ being  so  verv 
peal  - and  indeed  as  the  public  erimc,”  &c.  con- 
tinúes lie,  giving  the  reason  he  is  so  well  satisfied 
wuli  as  above. 
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tions,  were  to  do  more.  Your  Lordship  if 
now  master  of  my  secret;  which,  to  com- 
plete the  confession,  has  never  been  such  to 
anybody  that  woiild  allow  me  to  hope  he 
might  be  prevailed  apon  to  listen  to  it. 

To  retum  to  the  question.  In  New  South 
Wales,  the  annual  valué  of  a man’s  labour 
being  7ninus  £46:  3s.  or  some'such  matter, 
the  surplus  applicable  to  the  purpose  of  com- 
pensation  could  not  be  great : I mean,  the 
positive  surplus,  extractable  from  that  ne- 
gative  quantity,  for  the  purpose  of  being 
converted  into  the  matter  of  positive  com- 
pensation,  payable  to  the  individual  in  Great 
Britain  who  had  been  a sufferer  by  the  offence 
for  which  the  convict  in  question  had  been 
consigned  to  New  South  Wales. 

I hear  your  Lordship  stopping  rae.  “ The 
idea  of  compensation  being,  in  sueh  a case,  so 
novel — novel  to  a degree  which  you  yourself, 
sir,  have  even  been  forward  to  acknowledge 
— the  absence  of  it  cannot,  consistently  with 
justice,  be  objected  as  a blemisfa  to  that  system 
of  piinishment,  of  which  the  seene  was  laidin 
New  South  Wales.”  Be  it  so,  my  Lord  : but 
the  task  in  hand  is — a parallel  to  be  drawn 
between  this  exotic  system  and  the  homc  sys- 
tem, which  has  been  set  aside  by  it : and  tho 
mode  of  trial  chosen  by  me,  not  knowing  of 
a better,  was,  by  their  respective  degrees  of 
conformity  to  the  several  objects  or  ends  of 
penal  justice  : and,  at  the  very  outset,  in 
spealiing  of  those  ends,  I assumed  the  liberty 
( I hope  not  altogether  an  unreasonable  one) 
of  adding  to  those  actually  and  habitually 
aimed  at,  such  others,  if  any,  in  regard  to 
which  it  might  appear  reasonable  and  de- 
sirahle  that  they  should  be  aimed  at.  But,  in 
regard  to  this  of  compensation,  as  far  as  my 
opportunities  of  obscrvation  have  extended, 
and  from  all  I have  been  able  to  collect  from 
offices  of  Insurance,  courts  of  justice,  and 
other  places,  it  has  appeared  to  me  that,  when 
a loss  has  been  suffered,  the  receiving  back 
agáin  the  amount  of  it,  or  so  much  towards 
it  as  may  be  to  be  had,  is  an  event  pretty 
generally  looked  upon  as  a desirable  one  ; I 
mean,  in  the  eyes  of  him  by  whom  the  loss 
has  been  sustained  : ñor,  saving  Blackstone, 
and  those  who  think  with  Blackstone,  has 
it  ever  happened  to  me  to  meet  with  any 
person,  to  whom  it  has  presented  itself  in  the 
opposite  point  of  \dew,  unless  those  be  ex- 
cepted,  at  whose  expense  and  to  whose  loss 
the  matter  of  compensation  was  to  be  found ; 
a class  of  persons  whose  repugnance  would 
not,  I bclieve,  onthe  present  occasion,  be  re- 
garded  as  an  insuperable  obstado,  forasmuch 
as,  by  the  suppositioii,  it  is  intended  they 
should  undergo  punishment — and  a degree  of 
punishraeiit,  of  which  the  mortification  from 
such  loss  would  be  but  a part. 

If,  then,  it  may  be  assumed  that  compen- 
salion  presenta  a legitímate  title  to  a place 
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iimong  the  ends  of  penal  justice,  it  appears 
turther  to  my  humble  conception,  that  sup- 
posing,  with  the  favourite  system  of  exolic 
punishment  in  one  scale,  and  the  discarded 
system  of  home  punishment  in  the  other,  the 
balance  were  to  be  found  to  hang  exactly 
even  (the  weigbts  from  the  four  other  topics, 
example,  reformation,  incapacitation  for  fresh 
offences,  and  economy,  being  collected  and 
thrown  in  on  both  sides)  that  on  that  suppo- 
sition,  I say — and  that  I hope,  not  a very  pre- 
sumptuous  one — a few  grains  of  compensation 
might  (forasmuch  as  there  could  be  nothing 
of  the  sort  in  the  opposite  scale)  be  found 
peradventure  to  preponderate. 

This  is  all  I presume  to  contend  for  under 
this  bead : and  bere  ends  all  the  trouble  I 
wish  to  give  your  Lordship,  for  the  present 
at  least,  on  the  subject  of  this  unfashionable 
and  little  regarded  end  of  penal  justice. 

V.  Fifth  head  of  comparison  between  the 
two  Systems  : fifth  and  last  object  or  end 
proper  to  be  kept  in  view  in  a system  of  penal 
legislation  : the  collateral  object  of  Economy : 
economy  in  respect  of  the  aggregate  expense 
of  the  estabbshments  allotted  to  this  pur- 
pose. 

In  the  28th  Report  of  the  Committee  on 
Finarice,  your  Lordship  possesses  a document 
in  which  this  topic  stands  discussed,  with  that 
comprehensive  and  demonstrative  accuracy 
in  which  the  advócales  of  the  penal  coloni- 
zation  system  have  never  ceased  to  behold 
their  sentence.  I beg  your  Lordship’s  par-  ¡ 
don  : instead  of  advocates,  I should  rather 
have  said  supporters  ; for,  to  be  an  advócate 
of  a system,  a man  must  have  something  to 
say  for  it,  which  in  the  case  of  a supporter  is 
not  necessary.  In  the  present  instance,  in  the 
character  of  advocates,  I have  always  found 
gentlemen  as  silent  and  modest  as  in  the 
character  of  supporters  they  have  been  found 
powerful — and  by  dint  of  power  firm  and 
strenuous.  In  the  epithet,  the  so  often  quoted 
epithet,  “ improved,’'  consists  (as  your  Lord- 
ship will  find)  not  only  the  substance,  but 
the  entire  tenor  of  their  argujaent : and  on 
what  sort  of  foundation  that  epRiet  has  been 
applied  is  a point  on  which,  by  this  time, 
your  Lordship  is  not  altogether  unprepared 
to  judge.  Including,  as  it  (loes,  the  whole 
budget  of  their  arguments,  for  all  occasions, 
on  which  the  merits  of  the  favourite  esta- 
blishment  can  come  in  question,  it  would  be 
injustice  to  refuse  them,  on  any  occasion,  the 
full  benefit  of  it. 

Accor(Rng  to  the  <»lculations  in  the  above 
Finance  Report — in  New  South  Wales,  the 
average  annual  expense  of  convicts,  per  head, 
varying  aceording  to  a variety  of  statements 
and  suppositions,  is  from  £33 : 9 : to 

£4G  : 7 : ; the  highest  rate  of  expense  the 

most  probable. 
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Annual  expense  per  head  of  convicts  main- 
tained^  on  the  intended  penitentiary  plan, 
exclusive  of  expense  of  building  aiid  out- 
fitting  once  paid,  as  per  draught  of  con- 
tract,*  .......  £12  0 0 

Expense  of  building  and  outfitting 
for  the  intended  number  ofathou- 
sand,  as  perditto,  £19,000 — say 
for  round  numbers  £20,000 : this 
at  five  per  cent,  malíes  to  be 
added  per  head  per  annum,  . 10  0 

Expense  of  land  for  the  building, 
had  the  spot  at  Battersea  Rise 
been  taken,  that  had  been  appro- 
priated  to  the  penitentiary  esta- 
blishment  by  a jury  under  the 
act  of  1779,  £6,600  :f,  or  if  an 
allowance  had  been  made  for  in- 
tervening  rise  of  valué,  say 
£10,000:  this  at  five  per  cent, 
makes  to  be  further  added  per 
cent,  per  annum,  ....  0 10  0 

Total  expense  per  annum,  £13  10  0 
Say,  accordingly,  rate  of  expense  of  the 
colonial  establishment  to  the  penitentiary 
establishment — in  round  numbers,  from  some- 
what  more  than  two  to  one,  to  somewhat 
less  than  four  to  one. 

True  it  is,  that  in  the  course  of  the  seven 
or  eight  years,  during  which  the  pretence 
for  relinquishment  on  the  ground  of  lapse 
of  time,  had  been  manufacturing,  the  expense 
of  necessaries  had  received  such  an  increase, 
that,  without  some  such  addition  as  between 
£4  and  £5,tbe  faith  plightedby  the  acceptance 
of  the  proposal  in  1793,  must  (as  your  I.ord- 
ship  may  have  observed  from  my  armcd,\  and 
therefore  suppressed  memorial  of  April  1800,) 
have  been  violated  in  substance.  True  it  is 

also,  that  by  the  compliment  paid  to in 

the  change  of  the  spot  from  Battersea  Rise 
(the  spot  chosen  by  thetwelve  judges,  &c., 
and  valued  bya  jury  under  the  act  of  1779,) 
to  Tothill-fields,  an  additional  expense  would 
have  been  incurred  ; an  expense,  the  aniount 
of  which,  though  not  capable  of  exact  liqui- 
dation,  might,  supposing  the  lot  had  been 
completad,  be  set  down  in  round  numbers  at 
another  £10,000  : so  that,  upon  the  whole, 
the  expense  per  head  per  annum  of  the  pe- 

• 28th  Finance  Report,  p.  71. 

+ 34th  Gco.  III.  c.  84,  § 1. 

í Armed.  i.  e.  with  reasons  : suppressed,  be- 
cause  the  reasons  were  found  troublesome.  TIte 
distinction  is  one  which  it  was  necessary  to  note ; 
because,  in  the  unarmed  memorial,  cut  out  to 
pattern,  as  per  order,  and  delivered  in  instead  of 
the  other,  no  such  troublesome  reasons  might  be 
to  be  found.  The  armed  one  is,  moreover,  tho 

one  which,  notwithstanding  all  suppressions,  ha. 

been  in  vour  Lordship’s  liands  thesesix  montn». 
The  harmless  one  lies  very  quietly  upon  u. 
Treasury  shel  ves.  The  distinction,  by  " mea»., 
an  uninstructive  one,  will  be  explaic':*!  in  u.. 
course  of  the  narrulive  by  a varietT  of  examju»». 
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jiifcnMary  system,  on  tlie  supposition  of  the 
tliotisand  prisoncrs,  would  have  been  to  be 
raised  from  about  £13  : lOs.  to  about  £18, 
JOs.  But  the  difference,  amounting  to  about 
£.5  a-year  per  convict,  belongs  plainly  to  no 
such  Hccount  as  that  of  the  original  and  pro- 
per expense  of  the  penitentiary  system:  it 
niay  be  set  down  to  the  account  of  public 
money  wasted  — wasted  between  ' 

by  the  one  of  these — and  in- 

corruptibie  members  oí , ¡n  spite  oí 

the  most  strcnuous  remonstrances  on  my 
part,  out  of  compliment  to,  and  for  the  accom- 
niodation  of  tlie  other. 

“ But  the  expense,”  says  somebody,  “ will 
decreasc  : it  was  expected  to  be  great,  till  the 
colony  raised  its  ovvn  provisions ; but  now 
that  period  is  arrived.” 

My  Lord,  if  it  were  put  to  me  to  say,'  ho- 
nestly  and  sincerely,  whether  the  expense  per 
hcad  were  most  likely  to  increase  or  to  de- 
crease (rcckoning  from  the  last  amount  as 
stated  in  the  report  of  the  committee  of  fi- 
nalice), 1 should  certainly  answer  — to  de- 
crease,  and  that  in  a considerable  degree  : 
though  at  the  sametime,  were  I to  be  asked 
whether  any  considerable  decrease  would  be 
to  be  depended  upon,  I could  not  answer 
otlierwise  than  in  the  negative. 

On  the  other  side  of  the  question,  there 
are  two  other  points,  to  which  I could  ven- 
ture  to  speak  with  much  greater  confidence. 

One  is,  that  the  rate  of  possible  decrease 
lias  its  limits ; and  those  limits  such,  that 
tliere  is  not  any  the  smallest  chance  what- 
cver,  that  vrithin  the  compass  of  the  present 
ccntury  the  rate  of  expense  per  head  in  New 
South  Wales  will  be  reduced  to  a level  with 
the  rate  at  which,  if  the  public  faith  liad  been 
kept  with  me  at  the  outset,  it  would  have 
stood  under  the  penitentiary  system.  I might 
perhaps  add — ñor  even  to  a level  with  that 
at  which  it  would  now  stand,  if  so  much 
of  the  public  faith,  as  at  this  time  can  be  kept 
with  me,  were  now  kept. 

Anotheris — that,  long  before  the  rate  of 
expense  per  head,  in  New  South  Wales,  is 
reduced  so  much  as  to  the  level  of  what  it 
would  now  be  under  the  penitentiary  system, 
ibis  latter  expense  would  be  reduced  to  no- 
thing  at  all. 

In  relation  to  the  first  of  these  two  points 
— the  probable  amount  of  the  decrease  in 

the  case  of  the  New  South  Wales  system if 

our  expectationsare  governedby  those  which, 
according  to  the  latest  documents,  were  en- 
tertained  by  the  conductors  and  supporters 
of  it,  they  at  least  cannot  complain  much  of 
the  estímate. 

Of  the  expense  of  the  ten  or  eleven  first 
years  of  the  existence  of  this  settlement,  be- 
ingthe  period  comprised  in  the  account  signed 
Charles  Long,  16th  May  1798,  and  marked' 
O in  the  28th  Finance  Report,  printed  26th 
June  1798,  the  grand  total,  at  that  time 


brought  to  account,  amountedto  £1,037,000. 
This  total  is  compounded  of  seven  divisions. 
One  of  them  is  intituled,  “ Expense  of  vic- 
tualling  the  conviets  and  the  settlement  from 
home.”  To  this  división  anote  is  subjoined, 
expressive  of  the  expectations  of  the  con- 
ductors and  supporters  of  this  system,  in  re- 
lation to  the  reduction  of  the  expense.  “ It 
is  supposed,”  says  the  note,  “ this  expense, 
compared  with  the  numbers  victualled,  will 
gradually  decrease.” 

It  is  to  this  división  (your  Lordship  will 
have  the  goodness  to  observe) — it  is  to  this 
división  that  the  expectations  thus  declared 
confine  themselves : of  no  other  of  the  seven 
divisions  is  any  such  expectation  so  much  as 
hinted. 

The  sum  expressive  of  the  expense  under  this 

head  is £186,270 

Lest  anything  should  be  omitted, 
that  can  possibly  help  to  swell 
the  amount  of  the  only  head  upon 
which  any  expectation  of  reduc- 
tion is  so  much  as  professed  to 
be  entertained,  let  itbe  observed, 
that  (according  to  another  state- 
ment  in  this  same  account)  had 
the  plan  of  accounting,  pursued 
on  and  from  the  fourth  year,  been 
pursued  during  the  three  first, 
this  división  would  have  received 
an  addition,  at  the  expense  of 
the  last  preceding  one,  intituled, 

“ First  establishment  of  settle- 
ment and  transportation  of  con- 
viets the  total  of  which,  for  the 
ten  or  eleven  years,  is  . . . 264,433 

Say,  then,  instead  of  £186,270 — 
and  for  round  numbers,  . , 200,000 

From  the  grand  total,  amounting  to  1 ,037,230 
Strike  ofF,  for  the  same  reasons, 

the  odd 37,230 

Remains  1,000,000 

which  gives,  for  the  proportion  of  that  one 
of  the  seven  divisions  on  which  alone  any 
saving  was  so  much  as  expected,  one  f fth 
part  of  the  whole.  The  saving  expected 
(your  Lordsl^  will  be  pleased  to  observe) 
was  not  the  4|Hng  of,  but  only  a saving  upon, 
that  branch  of  the  expense : not  a saving  of 
the  whole,  but  only  a saving  of  some  unspe- 
cified  and  unspecifiable  part  of  it.  Let  us  be 
more  liberal,  however,  to  honourable  and 
right  honourable  gentlemen,  than  they  would 
venture  to  be  even  to  themselves.  Cali  it  a 
saving  of  the  whole.  On  the  other  hand,  let 
US  take,  for  the  probable  continued  amount  of 
the  expense  per  head,  setting  aside  the  de- 
duction,  the  then  actual  amount,  as  found  by 

the  committee, £46  7 Oj 

From  the  amount  so  found,  let 
US,  for  the  sake  of  round 
numbers,  strike  ofF  the  odd  . 0 2 Oi 


Remains  . , 


. . £46  5 Ó 
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BrougLt  forwaird,  . £46  5 0 

From  this  sum  deduct  the  sup- 

posed  saving,  amounting  to  . 9 5 0 

Remains £37  0 0 

In  this  £37,  then,  your  Lordship  sees  that 
quantity  towards  which,  according  to  the 
expectation  of  gentlemen  who  are  urged  by 
every  imaginable  motive  to  put  the  best  face 
possible  upon  their  “ improved”  colony,  may 
be  considered  as  likely  to  be  making  ap- 
proaches,  from  time  to  time,  but  to  which,  even 
according  to  expectations  so  circumstanced, 
it  can  never  be  considered  as  susceptible,  in 
the  nature  of  the  case,  of  ever  being  reduced. 

But  in  this  £37  your  Lordship  sees  a rate 
of  expense  the  exact  double  of  that  of  the 
penitentiary  establishment,  taken  at  its  latest 
and  artificially  augmented  nominal  amount, 
£18,  lOs. 

Being  the  amount  to  which 
gentlemen  themselves  had  (as 
already  mentioned)  contrived  to 
swell  it  from  the  ....  £13  0 0 

Which  was  the  original  and  proper  rate.* 
Here,  then,  as  in  a mit-shell,  your  Lord- 
ship may  see  the  morality,  the  economy,  and 
the  logic  of  right  honourable  gentlemen — all 
in  their  genuine  colours. 

For  se  ven  years  together,  by  a course  of 


• In  addition  to  this  £46  : 5s.,  or  this  £37,  the 
whole  produce  and  valué  of  the  whole  labour  ex- 
tracted  or  extractable  from  the  convicta  (while  in 
their  State  of  bondage  at  least)  may  be  consi- 
dered as  so  much  thrown  away  : or,  if  not  consi- 
dered as  thrown  away,  then,  whatever  may  be  the 
valué  of  it  ought  at  any  rate  to  be  added  to  the 
account  of  expense,  since  that  account  is  lessened 
and  reduced  to  those  sums  respectively  by  the 
anjount  of  it.  On  the  panopticon  plan,  one 
fourth  part  of  the  produce  of  each  man’s  labour 
would,  withoutany  additional  expense  to  govern- 
ment,  have  been  employed — partly  in  insuring  to 
him  a maintenance  in  bis  declining  years,  partly 
in  administering  present  comforts  to  himself  and 
family,  where  he  has  one  : the  other  three  fourths 
would  have  been  employed — partly  in  furnishing 
the  capital  necessary  for  the  setting  to  work  sucn 
convicts  as  should  choose  to  betake  themselves 
to  the  establishment  for  employment,  after  the 
expiration  of  their  respective  terms  ; (a  good  deal 
of  it  in  the  charges  of  buildings,  and  other  masses 
of  fixed  and  other  capital) — partly  in  affording 
subsistence  and  recompense  to  the  various  de- 
scriptions  of  persons  employed  in  the  way  of  ma- 
nagement  and  superintendence. 

Under  the  head  of  Incapacitation  (yiz.  for  fresh 
ofFences),  I have  had  occasion  to  point  out  the 
advantages  reaped  in  that  way  from  the  tran- 
quillizing  hand  of  death,  The  same  active  and 
gratuítous  agent,  while  thus  employed  in  the 
pólice  department  in  cutting  short  the  thread  of 
life,  will  have  been  rendering  proportionate  Ser- 
vice in  the  fínancial  department,  by  a proportion- 
able  abridgment  of  the  thread  of  expense. 

At  the  time  of  the  last  account,  the  actual 
quantum  of  the  expense,  taken  in  its  total,  rose 
no  higher  than  a mUlion  and  thirty-seven  thou- 
•and  pounds,  for  the  eleven  or  twelve  years  at 


management  which  I,  niay  have  occasion  to 
exhibit  elsewhere,  they  were  manufacturing 
their  “ lapse  of  time  and  thus  was  formed 
one  of  their  four  grounds  for  the  relinquish- 
ment  of  the  incommodious  measure. 

In  a still  longer  space  of  time  (adding  prc- 
ceding  delays)  they  manufactured  a necessary 
“ increase  of  terms;”  and  this  was  another  oí 
their  four  grounds : and,  in  these  two  har- 
monizing  features,  your  Lordship  beholds  the 
morality  of  honourable  and  right  honourable 
gentlemen  delineated  to  the  life. 

that  time  elapsed  : but  unless  gentlemen  choose 
to  take  credit,  as  for  a Service  doneto  bis  Alajesty, 
for  the  number  of  bis  subjects  thus  got  rid  of,  to 
this  £1,037,000  should  be  added,  upon  a fair  es- 
tímate, some  such  matter  as  one,  two,  or  three 
hundred  thousand  pounds  more.  Batí  as  it  is, 
as  a measure  of  pólice — bad  as  it  is  as  a measure 
oi  ñmnce — it  would  in  both  characters  have  been 
still  worse,  had  it  not  been  for  its  efficacy  in  the 
character  of  a measure  of  dcstruction.  Some 
men,  I hope,  will  not,  even  in  the  secret  of  their 
own  bosoms  — no  man,  I trust,  will  openly,  and 
in  the  face  of  day,  be  bold  enough  to  set  down 
this  destruction  on  the  projit  side  of  the  account. 
Not  that  even  this  flagitious  proíit,  if  it  were  one, 
could  be  justly  placed  to  the  account  of  this  new 
invented  transportation  System : since,  by  setting 
or  leaving  men  to  rot  in  gaols  at  home,  the  same, 
or  any  stiU  more  preventative  and  more  ccono- 
mical  degree  of  destruction  might  be  eflected  at 
a small  part  of  the  expense. 

Notwithstanding  this  increase  in  the  totalquan- 
ium,  the  rate  of  expense  per  head  _(¡t  may  be 
observed  on  the  other  hand)  would  in  this  case 
have  been  diminished : since  those  divisions  of 
the  expense,  which  are  tixed,  and  apply  in  com- 
mon  to  the  whole  number  of  persons  maintained 
— such  as  the  expenses  of  the  several  official  es- 
tablishnients — civil,  military,  and  naval— those 
heads  of  expense  having,  by  the  supposition,  a 
greater  number  of  heads  of  persons  to  distribute 
themselves  upon ; would  fall,  in  so  much  the  lesa 
magnitude,  upon  each.  The  truth  of  tliis  obser- 
vation  must,  to  a certain  extent,  be  admitted  : 
some  heads  of  expense  there  are,  to  which  the 
survivance  of  the  human  beings,  who  perished, 
would  not  havelidded  any  increase.  The  expense 
of  tra7isportaiion  is  an  example ; but  in  wbat 
degree  — orindeed  whether  in  any  degree — - the 
expense  of  the  several  superintending  establish- 
ments above  mentioned,  can  with  propriety  be  con- 
sidered, as  being  in  the  same  case,  will  be  matter 
of  great  doubt.  Throughout,  the  scantiness,  or 
supposed  scantiness,  of  these  several  establish- 
ments,  appears  to  have  been  matter  of  general 
complaint : this  complaint,  well  or  ill-grounded, 
has  been  amone  the  few  complaints  which  appear 
to  have  met  with  adequate  attention  here  at  home, 
and  a very  considerable  increase  in  the  total  oí 
those  establishments  has  been  the  consequence. 
Thus  stands  the  matter,  notwithstanding  the  re- 
duction  effected  in  the  population,  by  the  causes 
of  destruction  above  mentioned:  can  it  reasonabJy 
be  assumed,  that,  if  the  population  had  been  in 
any  considerable  degree  greater,  the  establisn- 
ments  for  the  management  of  it  would  not  in  tne 
same  degree  have  been  increased  ? 

This  topic  is  mentioned  only,  (as  JNecker 
would  sa'y)  pro  mcmoriá : to  form  aprecisecalcu- 
lation,  woum  require  a mass  of  labour  and  paper 
disproportionate  to  the  present  purpose. 


t(k 
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Tlic  penuine  expense  of  the  dis- 
earded  system  was  as  . • £13  10  0 

The  expense  to  whieh  they  had 
contrived  to  swell  it,  for  the 
purpose  of  blasting  it,  was  as  . 18  10  0 

Instead  of  it,  and  iii  the  character 
of  a declared  ground  for  discard- 
ing  it,  though  there  be  no  in- 
compatibility,  they  keep  up  the 
favourite  system,  the  expense 
of  which,  by  the  latest  accounts, 

was  as  46  5 0 

And  which  they  themselves  could 
not  pretend  to  say  was  likely 
ever  to  be  reduced  so  low  as  . 37  0 0 
And  here  yoiir  Lordship  has  another  sample, 
of  that  congenial  cast  of  economy,  for  which 
the  public  is  indebted  to  the  contrivers  of 
the  never-to-be-forgotten  Poor  Bill. 

It  is  to  save  the  public  from  being  bur- 
thened  by  that  “ increase  of  terms,”  to  which, 
not  altogether  without  reason,  they  apply  the 
attribute  “ great" — to  save  bis  Majesty’s  sub- 
jeets  from  paying  £18  : lOs.  that  they  saddle 
the  present  generatiori  with  £46 : os. — leaving 
to  some  futuro  generation  its  chance  for  see- 
ing  the  expense  reduced  to  a siim  between 
that  and  the  £37. 

And  here,  in  conclusión,  yonr  Lordship 
sces  a sample  of  that  logic  which  has  led  to 
such  economy,  and  proved  siich  morality  to 
be  conducive  to  true  interest,  and  compatible 
with  lasting  fame. 

Your  Lordship  (I  hope)  has  not  forgotten, 
that,  in  relation  to  every  one  of  tbose  points 
which  either  have  been,  or  oiight  to  have  been 
its  dírect  objeets  — example  — reformation  — 
incapacitation  in  regard  to  ulterior  offences — 
compensation  for  the  mischief  by  past  oíFences 
• — the  establishment  has  been  (according  to 
the  nature  of  each  object)  as  completely  un- 
conducive,  or  as  strenuously  repugnant,  as  it 
is  possible  for  an  institution  to  be ; and  it  is  for 
so  pre-eminent  a degree  of  unfitness  with  re- 
ference  to  all  these  its  direct  ends,  that  a 
compensation  was  to  be  looked  for  on  the 
collateral  ground  of  economy  ¡ — economy, 
the  only  ground  so  much  as  hinted  at  — tíie 
strong  and  favourite  ground  of  right  honour- 
able  gentlemen : — the  only  one  of  the  five 
objeets  so  often  mentioned  that  appears  ever 
to  have  had  any  pretensions  to  the  honour  of 
their  notice ; for,  as  to  the  confining  the  rais- 
chievoiis  activity  of  conviets  — confining  it, 


by  lawless  forcé,  to  the  spot  from  which  the 
law,  had  its  forcé  been  equal  to  that  of  right 
honourable  gentlemen,  would  have  set  them 
free — confining  it  to  a part  of  his  Majesty’s 
dominions,  and  thereby  preventing  it  from 
displaying  itself  in  any  part  except  that  one 
— as  to  this  point,  I have  already  had  occa- 
sion  to  observe,  that  change  of  place  and  an- 
nihilation  are  not  the  same  operation  to  an 
ordinary  understanding,  whatever  they  may 
be  to  extraordinary  ones. 

“ In  arithmetic,"  (says  Mr,  Rose  most  tru- 
ly*)  “ there  is  no  eloquence  to  persuade,  no 
partiality  to  mislead.  In  its  calculations, 
therefore,”  (I  keep  on  saying  with  the  right 
honourable  gentlemen  at  my  respectful  dis- 
tance,)  “ if  the  reader  will  have  the  patience 
to  peruse  them,  plainly  and  fairly,  as  they  are 
given  in  the  preceding  pages,  he  cannot  be  at 
a loss  for  his  decisión.  To  them  the  writer 
of  these  sheets,”  (I  still  keep  up  with  him,) 
“ can  with  confidence  appeal.  "The  subject,” 
he  continúes  and  concludes,  does  not  “ admit 
of  favour,  but  it  cannot  fail  to  obtain  justice.” 
There — there,  alas ! — he  distances  me.  The 
subject  — the  subject  in  which  I was  con- 
cerned— did  admit  oí  favour,  and  therefore 
it  could  not  obtain  justice. 

So  much  for  the  contingent  decrease  upon 
the  expense  of  the  favourite  establishment. 
Your  Lordship  may  now  compare  it  with  the 
decrease  already  hinted  at,  in  the  case  of  its 
devoted  rival.  Of  this  expense,  the  conti- 
nuance  being  limited  to  that  of  the  longest  of 
two  Uves,  one  of  them  a very  insignificant 
and  useless  one,  was  in  June  1798,  in  a valua- 
tion  printed  in  the  28th  report  of  the  finance 
committee,  estimated  at  from  about  12  j to 
about  133  years;f  and,  in  the  course  of  the 
four  years  and  more,  which  gentlemen  have 
since  contrived  to  make  elapse,  those  two 
Uves  (it  will  be  comprehended  without  much 
difficulty)  have  not,  under  the  care  thus  taken 
of  them,  increased  much  in  valué. 

Thus  much,  on  the  supposition  of  a reduc^ 
tion  under  one  of  the  seven  heads  of  expense. 
Against  this  will  be  to  be  set  the  contingeiicy 
of  an  increase,  under  two  other  of  these  heads : 
a contingeney  which  does  not  present  itself 
as  altogether  an  improbable  one : I mean  those 
of  the  military  and  7iaval  establishments ; to 
say  nothing  of  the  civil,  which  is  so  much  in- 
ferior to  the  least  of  them.J 


• On  the  Civil  List  1802,  p.  39.  f Appendix  H.  p.  81. 

Comparative  Sute  of  the  three  Establishments,  Civil,  Military,  and  Naval,  in  difFerent  years 
as  per  2oth  Report  of  the  Committee  of  Finance,  p.  25,  and  Appendix  O to  do,  p.  121. 

1789.  1797. 

APP- O.p.  121,  . , £2,877  10  0 . . £5,523  lÓ  0 
Mihtary  App.  Ó.  p.  121,  . 6,847  1 10 . . 16,906  4 2.^ 


Naval,  p.  25, 


£9,724*11  10 

10,010  0 0 


£22,429  14  24 

I 10,010  0 0 


whole  elev-en  or  twelve  years;  the  sepárate  amountof  the  respective  years  being 
in  tne  case  of  the  naval  establishment,  unascertainable.  r j 


V.  ECONOMY 2. 

Your  Lordsliip  has  not  failed  to  notice  In 
ts  place  the  lady’s  letter.  The  Initial  and 
principal  part  of  it  brings  upon  the  carpet  this 
same  topic  (and  sure  enough,  my  Lord,  it  is 
not  from  that  sonrce  alone  that  your  Lord- 
ship  has  heard  of  it,)  the  two  sorts  of  things 
at  present  needful  tothe  “ improved”  colony 
— more  vessels  and  more  troops.  The  pas- 
sage  is  in  these  words : — 

“ Port  Jackson,  Tth  Octoher  1800. 

“ H.  M.  Ship  Buffalo,  retiirning  to  Europe, 
gives  me  an  opportunity  of  writing  to  yon, 
and  of  raentioningthe  uncomfortable  state  of 
anxiety  we  are  kept  in  by  the  late  importa- 
tion  of  United  Irishmen.  For  these  last  six 
months  we  have  been  under  some  apprehen- 

sions : but , disbelieving  their  intentions, 

tooknosteps  to  prevent  their  designs, 

until  last  Sunday  week,  which  was  the  day 
fixed  for  the  destruction  of  the  military  and 
principal  families  at  Paramatta  ; a consider- 
able settlement  fifteen  miles  from  this.  The 
alarm  being  general,  prevented  their  meet- 
ing : but  above  thirty  of  the  ringleaders  were 
apprehended  and  examined,  when  the  greatest 
part  confessed  the  horrid  plot.  Most  of  the 
passengers  in  the  Buffalo  treat  this  business 
as  ridiculous : but  this  is  prohably  because 
they  are  not  likely  now  to  partake  of  our 
danger,  or  from  their  not  knowing  the  dread- 
ful  enormities  already  committed  by  these 
people  in  their  own  country.  Our  military 
forcé  is  very  little  in  comparison  of  the  num- 
bers  of  Irish  now  in  the  colony,  and  that  little 
much  divided  : the  Buffalo’s  sailing  leaves  us 
without  any  naval  protection  whatever.  Much 
trouble  may  befal  us  before  any  succours  can 
arrive,  even  after  our  critical  situation  is 
known;  and  we  have  everv  reason  to  believe 
that  other  ships,  with  the  same  description 
of  people,  are  now  on  their  voyage  to  this 
place." 

That  these  apprehensions,  though  expressed 
by  a female  pen,  were  neither  unfouiided  ñor 
exaggerated,  appears  pretty  well  cstablished 
by  posterior  accounts.  For  these,  indeed,  I 
have  no  other  warrant  than  that  of  the  news- 
papers  from  which  they  are  copied.  All  the 
knowledge  I have  of  them  is  of  the  nega- 
tive  kind,  viz.  that  I know  nothing  what- 
ever,  either  of  the  authors  of  the  respective 
articles  of  intelligence,  or  of  the  manner  in 
which  they  found  their  way  to  the  respective 
prints.  But  even  this  negative  knowledge  is 
not  altogether  without  its  useandapplication, 
since  the  result  of  it  is,  that  the  contents 
cannot  have  received  any  undue  tincture  from 
any  motives  by  which  the  present  represen- 
tation  may  be  supposed  to  have  been  tinged.* 

* Porcupine,  10/A  Juve  1801. — “A  letter 
from  Botany  tíay,  dated  the  7th  October,  con- 
taina  the  following  intelligence : — ‘ A very  un- 
pleasant  circumatance  had  Jike  to  have  occurred 
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» But  New  South  Wales,”  (it  may  still  be 
said,)  New  South  Wales,  besides  being  an 

here  lately.  The  Irish  rebela,  who  were  lately 
transponed  into  this  country,  have  imponed  witn 
them  their  dangerous  principies,  rather  increased 
than  subdued  by  their  removal  from  their  native 
country.  They  began  by  circulating  their  doc- 
trine among  the  convictSj  and  a conspiracy  had 
scarcelv  been  formed  before  it  was  happily  dis- 
covereu.  They  had  conducted  their  scheme  with 
great  art  and  secre^,  to  which  they  were  gene- 
rally  swom,  and  ofrensive  weapons  were  made, 
even  from  the  tools  of  agriculture,  for  carrying 
their  purpose  into  execution.  In  no  part  of  the 
Britisn  dominions  upon  any  occasion,  could  the 
troops  and  principal  inhabitants  show  more  zeal 
and  alacrity  in  coming  forward  in  support  of  the 
government.’  ” 

Such  is  the  account  given  in  the  above  paper, 
of  an  affair  which  appears  to  have  been  the  same 
as  that  spoken  of  in  the  lady’s  letter. 

The  account  given  of  the  same  affair,  in  the 
continuationof  Captain  (nowLieutenant-colonel) 
Collins’  history,  is  as  follows,  page  306 ; — “ The 
Buffalo sailed  for  Englandon  the21stofOctober. 
and  as  the  Governor  nad  intended  to  touch  and 
land  at  Norfolk  Island,  for  the  purpose  of  learn- 
ing,  from  his  own  observation,  something  of  the 
State  of  that  settlement,  some  few  of  the  Irish 
prisoners,  who  were  suspected  of  laying  plans  of 
insurrection  and  massacre,  were  taken  in  the 
Buffalo,  and  landed  there.” 

The  prisoners  in  question  appear  to  have  been 
of  the  numberof  those  who  had  been  taken  up  (as 
the  historian  informs  us),  and  examined  on  the 
suspicion  of  a plot  of  this  kind,  solong  before  as 
in  the  beginningof  the  precedingmonth.  II.  Col- 
,lins,  p.  302.  Marks  oí  falsehood  (it  is  to  be  ob- 
served)  appear  on  the  face  of  the  confessions  as 
reported : butan  interpretationthatsuggests  itself 
is — that  though  the  plot,  as  pretended  to  be  con- 
fessetl,wasfalse,theobjectof  the  falsehood  was  to 
conceal  a true  one.  That  the  belief  of  a true  plot 
at  the  bottom  of  the  whole,  was  generally  enter- 
tained,  appears  by  the  exertions  made,  under  the 
authority  of  the  governor,  to  guard  against  tlte 
apprehended  mischief,  by  so  strong  a remedy  as 
the  formation  of  voiunteer  associaíions  : “ two 
volunteer  associations  of  fifty  men  each,”  out  of 
such  materials  as  “ the  most  respectable  inhabi- 
tants” in  a colony  so  composed.  The  declarcd 
object  was  “ the  increasing  the  armed  forcé  of 
the  colony.”  If  in  the  amount  of  the  regular 
forcé  the  deficiency  had  not,  in  the  judgment  of 
the  governing  part  of  the  colony,  been  a very  de- 
cided  one,  it  may  be  imagined  whether  any  sucli 
auxiliaries  would,  in  any  suchnumber,  have  been 
called  in  to  supply  it. 

Jicll's  Weckhj  Messevger,  Zd  Janvary  1802. 

“ In  consequence  of  a number  of  Irish  rebels 

having  been  transportad  and  sent  to  Botany  Bay, 
and  there  attempting  to  subvert  the  government 
by  various  acts  of  disorder  and  tumult,  that  co- 
lony became  in  a State  of  insurrection  ; and  at 
Norfolk  Island  they  would  have  succeeded,  but 
for  the  manly  and  spirited  conduct  of  Governor 
King  and  Lieutenant-governor  Patterson,  who 
caused  the  principal  ringleaders  to  be_  secured, 
some  of  whom  were  executed.  The  spirit  of  in- 
surrection was  in  some  degree  revived  by  tJie 
arrival  of  the  Lady  Anne  transport  in  March 
last,  bringing  with  her  one  hundred  and  nftj  of 
the  vilest  miscreantsof  all  descriptions,  convicted 
of  the  worst  of  crimes,  such  as  murder,  &c.,  &c. ; 
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cstiiblislirticnt  for  tlie  maintenance,  employ- 
iiioiit,  and  rcformation  ofcon victs,  is  moreover 
ncolony:  and,  as  coloniesin general  are  admit- 
ted  to  be  valuable  possessions,  so  iniist  tbis 
too;  since  tbis,  whatever  bccomes  of  itin  any 
other  charactcr,  rcinains  at  any  rate  a colony. 

My  Lord  — to  confess  the  truth,  I never 
rould  bring  myself  to  see  any  real  advantage 
derived  by  the  motber  country,  from  anytbing 
that  cver  bore  the  ñame  of  a Colony.  It  does 
not  appear  to  me,  that  any  iiistance  ever  did 
exist,  in  which  any  expense  bestowed  by  go- 
venimcnt  in  the  planting  or  conquering  of  a 
colony  was  rcally  repaid.  The  goods  produced 
by  tile  inhabitants  of  such  nevv  colony  cannot 
be  liad  by  the  inhabitants  of  the  motber 
country,  without  being  paid  for:  and  from 
olher  conntries,  or  the  mother  country  itself, 
goods  to  eqnal  valué  may,  without  any  such 
additional  expense,  as  that  offüunding,  main- 
taining,  and  protecting  a colony,  be  liad  upon 
the  same  terms. 

lly  accident,  and  for  a time,  there  may  in- 
deeil  be,  in  the  rate  of  profit  obtained  in  deal- 
ing  witli  the  inhabitants  of  the  ncw  colony, 
a superiority  with  reference  to  the  rate  of 
profit  obtained  in  dealing  with  other  inhahi- 
t ants  of  the  mother  country,  or  with  the  in- 
liabitants  of  other  States  that  are  at  the  whole 
expense  of  their  own  maintenance ; but  such 
superiority  is  cither  not  regarded  as  worth 
thiiiking  about,  or  else  tacitly  assunied,  and 
nt  any  rate,  never  so  niuch  as  attempted 
to  he  proved : wlüle,  on  the  other  hand,  an 
inferiority  is  at  least  as  probable.’  The  sup- 

Imt  by  a timely  check  it  was  soon  overturned. 
We  are  happy  to  announce,  that  the  military 
forcé  there  beliavecl  throughout  with  much  com- 
mcndable  finnness  and  spirit;  tliough  at  the  same 
time  we  lament  that  the  present  forcé  seems  by 
no  incaiis  adequate  to  so  dangerous  and  arduous 
aii  luulcrtaking.” 

In  the  ncwspaper,  as  above,  the  time  of  the 
occurrencc  is  not  mentioned.  In  láeiitenant- 
coloncl  Oollins’  fontinuation,  nofurther  mention 
is  made  of  it,  than  what  is  contained  in  the  fol- 
Iqwing  short  paragraph,  page  333  : — “ A t Nor- 
folk Islaiid,  it  Wius  fortunaiely  discovered,  that, 
on  the  I4th  of  December  11100,  a plot  had  been 
formed  by  some  of  the  conviets  to  uiurder  the 
qflicers,  and  getting  possession  of  the  island,  to 
libérate  themselves.  Two  of  the  ringleaders 
wcre  immcdiately  cxecutcd.”  So  far  the  histo- 
rian : another  circumstmice,  from  which  it  may 
be  judged  whether  the  allcgcd  plot,  examined 
into  but  two  niünths  before,  was  altogether  an 
imaginary  one. 

• In  a report  made  by  the  committee  of  bis 
Miijcsty's  Privy  Council  in  17«9  (a  report  which, 
it  may  be  presumed,  did  not  meet  witlr  much  dis- 
ligreement  on  the  part  of  either  the  first  Lord  or 
tile  Secretnry  of  the  Treasury)_in  tbis  report, 
ns  quoted  by  the  late  IMr.  llryan  Edwurds,  in  his 
llistory  of  the  West  Indies,»  the  valué  of  Bntish 
ca]iitrtl  in  tlicse  colonies  is  cstimated  all  togeüier 
at  i.70,000,000.  At  the  same  time,  the  “ Mercan- 

• II,  Edwurds.  p.  381.  390,  b.  iv.  ch.  iii. 
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position  universally  entertained — the  suppo- 
sition  all  along,  though  tacitly,  assumed  — 
the  supposition  on  which  statesmen  speak  anú 
governments  act,  is — that  the  goods  of  the 
inhabitants  of  the  colony — the  productions  of 
the  colony — are  obtained  for  nothing ; — that 
the  capital  employed  in  carrying  on  the  trade 
with  the  colony  would  not  have  yielded  any- 
thing — would  neither  have  yielded  the  ordi- 
nary  rate  of  profit,  ñor  any  rate  of  profit  at 
all,  had  it  been  employed  elsewhere — hadit 
been  employed  in  any  other  branch  of  pro- 
ductive  industry.  On  this  supposition,  the 
whole  amount  of  the  annually  imported  pro- 
duce of  the  colony,  figures  annually  on  the 
side  of  national  profit,  without  atiy  per  con- 
trá  on  the  other  side : or  rather  (what  is  still 
worse,  and,  if  it  were  not  so  universal,  more 
flagrantly  absurd,)  the  export,  by  the  sacrifice 
of  which  this  import  is  obtained,  is  also  con- 
sidered  as  national  profit : the  loss,  not  only 
not  deducted  from  the  profit,  but  added  to  it. 

Thus  then  stands  the  real  account  of  profit 
and  loss,  in  respect  of  colonies  in  general : — 
Colonies  in  general  yield  no  advantage  to  the 
mother  country,  because  their  produce  is  ne- 
ver obtained  without  an  equivalent  sacrifice, 
for  which  equal  valué  might  have  been  ob- 
tained elsewhere.  The  particular  colony  here 
in  question  yields  no  advantage  to  the  mo- 
ther country,  and  for  a reason  still  more  sim- 
ple— because  it  yields  no  produce. 

The  distinction  is  an  essential  one : I trust 
to  your  Lordship’s  candour  for  the  keeping  it 
in  broad  day-light.  The  propositión  relative 
to  the  unprofitableness  of  colonies  in  general 
is  one  thing ; the  JTroposition  relative  to  the 
particular  unprofitableness  of  this  particular 
colony,  is  quite  a different  thing.  The  first 


tile  valué  of  the  capital  per  annum,”  (by  which, 
I take  for  granted,  he  means  the  annual  valué  of 
the  produce  raised  by  the  employment  of  that 
capital)  is  estimated  at  no  more  than  £7,000,000. 
This  according  to  Dlr.  Edwards’  estirante ; in 
which,  if  I understand  the  plan  of  valuation  right, 
the  rate  assigned  is  rather  higher  tlian  in  that  of 
their  Lordships.  Upon  70  millions,  7 milüons 
is  10  per  cent.  In  J\Ir.  Pitt’s  and  IVlr.  Rose’s 
estimate,  made  for  the  purpose  of  the  income- 
tax,  15  per  cent,  is  reckooed  upon  as  the  ordinary 
rate  of  profit  upon  mercantile  capital,  employea 
in  the  home  trade  :*>  an  estímate  which,  in  the 
main,  appears  to  be  agreed  to  and  confírmed  by 
Dr.  Beeke.®  It  would  be  a problem  worthy  the 
ingenuity  of  tbose  right  honourable  gentlemen, 
to  show  US  by  what  process  “ indemnity  for  the 
ast  and  security  for  the  fiituré"  are  to  be 
estowed  upon  this  or  any  other  country,  by  en- 
gaging  its  capitalists  to  employ  their  capital  in 
a branch  that  produces  no  more  than  10  per  cent, 
in  preference  to  so  many  other  branches  that  pro- 
duce 15  per  cent 


, Rose,  Brief  Examination,  &c.,  7th  Edit 
1709,  App.  Ño.  7. 
i « On  tile  ineome  Tax,  2d  Edit  1800,  p.  131,  ^ 


■ V.  EC0N0MY.  — 2. 

may  be  eonsigned  to  tbe  chapter  of  romance, 
by  the  admirers  of  arithmctic  and  its  calcula- 
tions : tbe  other . will  remain  as  firm,  as  im- 
pregnable,  as  ever.  The  former  gentlemen 
may  amuse  themselves  with,  and  welcome — 
a good  round  House-of-Commons  laugh  will 
dispose  of  it — the  other  will  not  quite  so 
easily  be  got  rid  off.  Ex  nihilo  nihil  fit,  is  a 
maxim,  which,  by  its  antiquity,  may  at  least 
be  protected  from  the  reproach  of  innovation. 
From  a colony  in  which  no  import-worthy 
produce  can  be  raised,  no  import-worthy 
produce  therein  raised  can  be  imported. 

A trade,  indeed,  and  a trade  with  foreign 
oountries,  has  all  along  been  carried  on  in  New 
South  Wales  by  the  inhabitants  of  New  South 
Wales.  A trade?  Yes,  but  of  whatsort? — a 
trade  consisting  of  buying  viúthout  selling. 
The  articles  purchased  have  been  such  of  the 
necessaries  and  comforts  of  life,  as  the  in- 
habitants, receiving  pay  immediately  or  me- 
diately  from  the  government  of  the  mother 
country,  have  been  willing  to  purchase,  at  the 
expense  of  the  whole,  or  a corresponding  por- 
tion  of  such  their  pay.  The  articles  sacriíiced 
have  consisted,  exclusively,  of  the  money  of 
which  that  pay  has  been  composed  : a trade 
which,  with  reference  to  any  profit  considered 
as  receivable  by  the  inhabitants  of  the  mother 
country,  consists  in  giving  to  the  people  of 
other  countries  for  nothing,  and  in  the  shape 
of  hard  money,  so  much  wealth  raised  on  those 
same  inhabitants  of  the  mother  country  by 
taxes ; — a trade  which  consists  in  paying  tri- 
bute, tribute  without  return,  to  foreign  coun- 
tries. The  people  at  large,  on  whom  the  mo- 
ney is  levied,  to  be  distributed,  in  the  shape 
of  pay,  among  the  functionaries  of  government 
in  New  South  Wales,  get  nothing  at  all  for 
their  money : the  functionaries  themselves 
get  very  little  for  it,  since  the  goods  they 
have  purchased  with  it  have  always  been  sold 
to  themat  most  enormous  prices : prices  some 
iiumber  of  times  perhaps  as  great,  as  they 
would  have  got  the  same  articles  for  had  they 
staid  at  home.* 

• II.  Collins,  page  202,  March  1799 — “ The 
setdement  was  at  this  time  much  in  want  of  many 
necessaries  of  life  ; and  when  these  were  brouglit 
by  speculators  and  traders,  who  occasionaíly 
touched  there,  they  demanded  more  than  600 

f>er  cent,  above  what  the  same  articles  would 
¡ave  been  sent  outfor  from  England,  with  every 
addition  of  freight,  insurance,”  &c. 

Ibid.  page  280,  ‘ddJanuary  1800 — “ Having 
touched  at  Rio  de  Janeiro,  (the  Mercury)  had 
brought  many  articles  for  sale,  as  well  from  that 
port  as  from  England,  most  of  which  were  much 
wanted  by  the  inhabitants ; but  the  prices  re- 
quired  for  them  were  such  as  to  drain  the  colony 
of  every  sliilling  that  could  be  got  together.” 
To  such  a degree  had  this  exhaustion  been  car- 
ried,  that,  if  I apprehend  the  passage  right,  a 
species  of  paper  money,  and  that  issued  by  go- 
vernment itself,  had  been  then  already,  and  if  so, 
probably  continúes  to  be,  current  in  New  South 
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Such  has  been  the  nature  of  the  trade  hi- 
therto : and,  if  there  be  any  prospect  that 

Wales.  The  Governor,  not  being  supplied  from 
government  at  home  witli  money  in  sufficient 
quantity  for  the  purchase  of  that  proportion  of 
the  stock  of  pubhc  subsisteuce  which  was  to  be 
obtained  by  purchase  from  such  of  the  inhabi- 
tants  by  whom  it  had  been  produced,  íbund  him- 
self  under  the  necessity  of  coining  this  fictitious 
species  of  money,  imposing  thereby,  on  govern- 
ment at  home,  a quantity  of  debt  to  the  amount 
of  it. 

Ibid.  page  263. — “ The  diffículties  which  were 
still  placed  in  the  way  of  the  commissary  in  pre- 
paring  his  accounts  to  be  sent  home,  through  the 
settlers  and  other  persons  wlio  had  not  come  for- 
ward,  as  they  were  sometime  since  directed,  to 
sign  the  requisitevouchers  for  thesums  paúl  them 
for  the  grain  or  pork  whicli  they  had  delivered 
at  thepublic  stores,  [these  diffículties  still  conti- 
nuing  unremoved]  tlie  commissary  was  directed 
not  to  make  inimediate  payment  in  future,  but 
to  issue  the  government-notcs  quarierly  only, 
when  every  person  concerned  would  be  obliged  to 
attend,  and  give  the  proper  receipts  for  such  sums 
as  might  be  there  paid  them.  This  was  a most 
usefui  regulation,  and  had  been  long  wanted.” 
The  government  notes:  an  expression  which 
seems  to  imply  that  theissuing  of  such  notes  had 
then  already  been  in  habitual  use. 

This  was  in  August  1799 : fouror  five  raonths 
be/bre  the  time  of  the  complaint  made,  as  above, 
of  the  disappearance  of  hard  money. 

Down  to  the  last  moment,  the  supposition 
which  the  historian  proceeds  upon  is — that  what- 
ever  hard  money  ever  finds  its  way  into  the  co- 
lony in  any  shape,  though  itbe  butin  half-pence, 
will  (unless  preventive  mensures,  such  as  he  sug- 
gests,  be  employed)  find  itself  under  a perpetual 
impossibility  of  staying  there.  These  remedies 
are  — such  as  unexperienced  good  sense  would 
naturally  suggest — but  of  the  complete  and  ra- 
dical inefficacy  of  which,  history,  and  the  reflec- 
tions  which  nave  grounded  themselves  on  that 
history,  might  have  completely  satisfied  him. 
Though  every  shilling  had  been  called  half  a 
Crown,  no  American  who  received  it  to  take  with 
liim  to  America,  would  have  given  so  much  as 
thirteen  pence  for  it. 

Ibid.  page  271,  Novemher  1799. — “ Informa- 
tion was  at  this  time  received,  that  copper  coinage 
to  the  aipount  of  ¿£‘550  was  in  the  Eorpoise,  whose 
arrival  might  be  daily  looked  for.  'l'he  circu- 
lation  of  this  money  would  be  attended  with  the 
most  comfortable  accommodation  to  the  people 
in  their  various  dealings  with  each  other ; and  it 
might  be  so  marked  as  toprevent  any  inducement 
to  take  it  out  of  the  colony.  If  it  should  ever  be 
íbund  convenientby  government  to  order  a sil  ver 
coinage  for  the  use  of  the  settlement,  if  it  were 
fixed  at  not  more  than  half  or  two  thirds  of  the 
intrinsic  valué  of  what  it  might  pass  for,  so  as  to 
Tender  the  loss  considerable  to  any  one  attempt- 
ing  to-carry  it  away,  it  would  be  felt  as  a consi- 
derable advantage,  and  would  eftectually  prevent 
the  forgeries  to  which  a paper  curreney  was  h- 
able.”  . „ 

By  this  same  passage,  the  existence  of  a p.ipcr 
curreney,  though  not  directly  stated,  ajipears, 
however,  to  be  pretty  effectually  connrmed. 

In  addition  to  the  other  imported  blessings  — 
idle  hulks  and  equally  idle  gaols  — the  founda- 
tion  of  a sort  of  itaiipnal  debt  appears  thus  lo  be 
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thc  nature  of  that  trade  should  undergo  a 
change  ín  any  degree  or  in  any  respect  inore 

laying,  if  not  already  laid,  in  the  “ improved" 
colony. 

The  particular  vessel  to  which  the  exhaustion 
is  ascribed,  was  (it  inay  perhaps  be  observed)  not 
a foreign  but  a British  one.  But  the  cause  which 
gave  birth  to  the  first  manifestation  of  the  effect, 
would  naturally  be  the  cause  to  which,  in  a siin- 
ple  and  ordinary  mode  of  statement,  the  effect  it- 
self,  thc  whole  effect,  withoutdistinction  of  parts 
and  degrees,  would  be  ascribed.  By  the  table 
of  ship  arrivals  given  by  our  historian,  among 
eighteen  vessels  that,  in  the  course  of  the  seven 
or  eight  years,  from  November  17ü2  to  February 
1800,  arrived  in  New  South  Wales  with  cargues 
of  goods  for  sale,  it  appears  that  eight  were  from 
his  Majesty’s  dominions  (Indian  possessions  in- 
cluded ;)  the  otherten  from  various  foreign  States. 

It  is  in  deference  to  the  more  obvious,  and 
what,  I believe,  are  the  more  common  opinions, 
that  a distinction  between  a trade  of  this  sort, 
carried  on  with  foreign  ships  and  territories,  and 
a trade  of  the  same  sort,  carried  on  with  British 
ships  and  territories,  is  thus  noted,  The  more 
closely  it  is  examined  into,  the  more  immaterial 
will  tnis  distinction,  I believe,  be  found  to  be. 
What  is  gained  in  this  way  upon  his  Majesty’s 
subjeets  resident  in  New  South  Wales,  by  his 
Jlajesty’s  subjeets  resident  in  Oíd  Britain,  ope- 
rates  in  no  greater  degree  in  diminution  of  taxes 
(taxes  raiseu  upon  his  Majesty’s  subjeets  resi- 
dent in  Oíd  Bntain,)  than  if  it  had  been  gained 
by  those  same  subjeets  of  his  JMajesty  in  other 
ways,  or  gained  by  foreigners.  The  real  mischief 

is that  wealth  in  any  snape — in  that  of  monev, 

as  well  as  in  any  other,  and  not  more  than  ín 
any  other — that  wealth  in  any  shane,  raised  with. 
out  equivalent,  and  therefore  in  the  way  of  com- 
pulsión, by  taxes,  should  be  parted  with  for  such 
a fragment  of  an  equivalent — should,  as  to  so 
large  a proportion  of  it,  be  parted  with,  without 
equivalent — by  those  whose  means  of  subsistence 
are  composed  of  it,  and  limited  in  their  amount 
by  the  valué  of  the  goods  obtained  in  exchange 
for  it.  They  are  thus  loaded  with  a continual 
tax,  to  the  amount  of  the  difieren  ce  between  the 
price  they  are  thus  obliged  to  give  in  the  im- 
proved colony,  and  the  price  for  which  they 
might  have  provided  themselves  with  the  same 
anieles  had  they  staid  at  home. 

In  proposing  what  presents  itself  to  him  in  the 
characterofa  remedy,  the  worthy  magistrate  does 
not  consider  that  tlie  evil,  such  as  it  is,  is  rooted 
in  the  very  nature  of  the  colony,  and  bids  de- 
fiance,  not  only  to  the  remedy  proposed,  but  to 
cvery  other.  For  many  anieles  which  the  colony 
does  not  produce,  ademand— a continual  demand 
exists  in  the  colony:— and  that  demand  is  (in  the 
language  of  Adam  Smitli)  an  rjfeclual  demand  ; 
since,  for  a certain  portion  of  what  they  would 
wish  to  have,  men  nave  that  which  will  be  ac- 
cepted  of  by  the  proprietors  as  an  equivalent, 
viz.  hard  money.  If  the  country  produced  any- 
Ihing  that  would  be  worth  sending  to  other  coun- 
tries,  that  would  be  better  worth  sending  than 
money — so  much  as  it  produced  in  this  shape,  so 
inuch  would  be  so  disposed  of,  and  the  equiva- 
Icnt  in  money  saved.  But  the  country  does  not 
aflbrd  any  such  internal  produce.  Whatever  it 
does  produce  is  consumed  by  the  inhabitants, 
aftording  them  a part,  and  but  a part,  of  their 
eubsistcnce.  Part  of  it  is,  without  changing 
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advantageous  to  the  mother  country,  it  will 
rest  with  those  to  whom  sm^i  prospect  Has 
manifested  itself,  to  point  it  out. 

Of  real  advantages,  if  the  case  afforded 
any,  expenence,  with  reflection  grounded  on 
it,  might  fiirnish  out  the  list : for  ideal  ones, 
opinión,  wherever  it  may  be  to  be  found,  is 
the  solé  resource. 

In  a passage  that  has  already  been  sub- 
mitted  to  y our  Lordship’s  notiee,  the  late 
Judge  Advócate  of  the  colony,  taking  upon 
himself  the  task  of  advócate  in  another  sense, 
and  calling  over  the  muster  roll  of  the  ad- 
vantages supposed  to  result  from  the  esta- 
blishment,  gives  the  precedence  to  those,  to 
which,  had  they  any  real  existence,  the  pre- 
cedence would  unquestionably  be  due : I 
mean  those  which  consist  in  its  supposed  sub- 
servience  to  the  ends  of  penal  justice : of 
which  supposed  subservience  I have  already 
had  occasion  to  submit  to  your  Lordship  a 
somewhat  dilferent  estímate.  Of  any  of  the 
advantages  commonly  looked  for  in  colonias 
(advantages  derived  from  population,  pro- 
duce, or  trade,)  I find  no  specific  mention. 
Two  other  supposed  advantages  are,  how- 
ever,  added,  the  account  of  which,  that  no 
injustice  may  unawares  be  done  to  it,  is  here 
given  in  the  respectable  author’s  own  words. 
The  passage  has  been  already  quoted.  “ Va- 
luable  nursery  to  our  East-India  possessions 
for  soldiers  : valuable  nursery  to  our  East 
India  possessions  for  seamen.”  Nothing,  in- 
deed,  of  all  this  does  the  learned  Advócate 
State  it  as  having  yet  proved : but  all  this 
he  supposes  that  one  day  or  other  “ it  may 
prove.”  * • 

As  to  soldiers,  in  as  far  as  it  lies  within 
the  bounds  of  physical  possibility,  that  sol- 
diers stationed  in  New  South  Wales  may  be 
sent  from  thence  to  the  East  Indies,  in  so 
far  may  New  South  Wales  be  considerad  as 
capable  of  serving  as  a nursery  for  soldiers, 
with  reference  to  the  East  IndieS.  But,  for- 
asmuch  as  the  nearest  port  in  New  South 
Wales  is  farther  from  the  mother  country 
than  the  farthest  port  in  the  East  Indies  is, 
farther  in  point  of  time,  by  a third  or  so  of 
the  way — and  forasmuch  as  it  is  not  New 
South  Wales  that  is  in  the  way  to  the  East 
Indies,  but  the  East  Indies  that  are  in  the 


hands,  consumed  by  the  persons  by  whom  it  is 
produced  : the  remainder  changes  hands,  and  is 
purchased  — either  by  the  Governor  there,  in 
exchange  for  the  hard  money  he  receives  from 
England,  or  by  the  functionaries  of  government, 
in  exchange  for  money  received  by  them,  in  the 
shape  of  pay,  from  the  same  source. 

In  the  nature  of  men  and  things,  is  it  possible 
to  keep  money  from  going  out  of  a country, 
where  (besides  that  the  export  of  money  out  of 
it  is  not  prohibited)  men  have  on  the  one  hand 
v.'ants,  on  the  other  hand  money,  and  nothing 
but  money  to  give  in  exchange  ? 

• CoUins,  I.  Preface,  pp.  9,  10, 
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way  to  New  South  Wales  — on  these  consi- 
derations  it  should  seem,  that  to  be  at  hand 
for  Service  in  the  East  Indies,  any  given  imm- 
ber  of  soldiers  would  be  rather  more  usefully 
stationed  if  landed  at  once  at  that  port,  what- 
ever  it  be,  of  the  East  Indies,  wliich  at  any 
pven  point  of  time  seemed  likely  to  aíford 
the  speediest  demand  for  their  Services, 
than  if  sent  onwards,  two  or  three  months’ 
voyage  farther  to  New  South  Wales,  for  the 
chance  of  getting  them  back  again  upon  oc- 
casion  by  another  voyage  of  the  same  length. 
The  two  wars  with  Tippoo  Saib  present  the 
two  occasions  on  which,  since  the  foundation 
of  the  colony,  the  demand  for  soldiers  in  the 
East  Indies  seems  to  have  been  at  its  highest 
pitch.  I daré  venture  to  hope  that,  for  some 
years  at  least,  if  not  generations,  there  will 
not  be  such  another.  It  does  not  appear  that 
on  either  of  those  occasions  any  great  use 
was  made  of  that  part  of  his  Majesty’s  army 
which  was  stationed  in  New  South  Wales. 

If  not  in  any  state  of  things  resembling  the 
present,  I am  at  a loss  to  conceive  in  what 
probable  future  state  of  things  gentlemen 
here  athome  should,  on  any  principies  what- 
soever,  be  either  warranted  in  keeping  up,  or 
in  any  degree  even  disposed  to  keep  up,  in 
the  ever  so  much  “ improved”  colony,  a super- 
fluous  detachment,  applicable  to  the  Service 
of  the  mother  country,  in  the  East  Indies. 

As  to  seamen,  men  and  boys  may  be  sent 
on  this  voyage,  with,  for  aught  I know,  as 
much  advantage  in  point  of  instruction  in 
seamanship  as  on  any  other  voyage  or  siic- 
cession  of  voyages,  of  the  same  length : but 
their  proficiency  in  point  of  seamanship  would 
not,  I suppose,  be  much  the  less,  if  the  voy- 
age were  performed  at  once  in  those  other 
tracks,  in  reference  to  which  a voyage  in  this 
track  is  supposed  to  serve  as  a school  or 
“ nursery,”  and  if  there  were  something  to  be 
brought  that  were  worth  bringing  so  far  from 
the  country  to  which  they  are  sent.  When 
the  vessels  that  have  carried  out  from  Bri- 
tain  goods  and  passengers  to  New  South 
Wales,  have  brought  any  thing  home,  it  has 
been  (if  I am  not  mistaken)  either  from 
China  or  the  East  Indies : so  that  thé  ad-  I 
vantage  in  respect  of  the  nursery  for  sea- 
men has  been  pretty  much  of  the  same  sort 
and  degree  as  the  advantage  just  mentioned 
in  respect  of  the  nursery  for  soldiers.  If,  in 
this  case,  there  be  any  occult  property  in  a 
round-about  voyage  that  renders  it  preferable 
to  a direct  one,  the  case  (I  think)  must  be 
much  the  same  in  other  voyages : in  which 
case,  the  policy  woidd  be  to  esíablish  some 
general  and  comprehensive  system,  for  pre- 
venting  vessels  in  general  from  arriving  at 
their  respective  places  of  ultímate  destination 
80  soon  aa-they  would  otherwise. 

Wise  or  otherwise,  the  argument,  it  must 
be  confessed,  ia  far  enough  from  being  an  un- 
popular  one : navigation — (conveyance  on  the 
Voi..  IV. 
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favourite  element)  — navigation,  like  tradc, 
considered  as  an  end,  rather  than  as  a mcans ; 
or  if  as  a means,  as  a means  with  reference 
to  colonies.  Here  again  comes  in  the  ancieut 
and  favourite  circle : a circle  by  which,  in  de- 
ñance  of  logic  and  mathematics,  political  con- 
duct  is  squared,  and  wars  generated.  What 
are  colonies  good  for '?  — for  nursing  so  vast  a 

navy.  What  is  so  vast  a navy  good  for  ? for 

keeping  and  conquering  colonies. 

A construction  that  might  possibly  have 
been  put  upon  the  supposed  utility  of  the 
colony  in  the  character  of  a nursery,  receives 
a direct  and  decided  negative  from  tíie  author 
in  the  course  of  the  book  : I mean,  the  sup- 
position  that  it  was  from  among  the  convicts 
themselves  that  the  two  branches  of  the 
public  Service  were  to  receive  their  recruits. 
Upon  this  construction  a negative  is  put,  not 
only  by  declared  opinión,  but  by  the  spccific 
experiences  by  which  that  opinión  was  pro- 
duced.* 


• No.  1.  Scptember  1794,  p.  391. — “ Eight 
convicts  were  pardoned  on  condition  of  thtir 
serving  in  the  New  South  Wales  corps  until 
regularly  discharged  therefrom. 

“ It  was  pleasing  tosee  so  many  people  with- 
drawing  from  the  society  of  vice  and  wretched- 
ness,  and  forming  such  a character  for  themselves 
as  to  be  thought  deserving  of  emancipation.”  — 
Pleasing  certainly  for  the  time,  but  observe  the 
upshot,  as  per  No.  3. 

No.  2.  October  1794,  p.  395 “ A ^ard  of 

an  ensign  and  twenty-one  privates  of  the  New 
Soutli  W ales  corps  were  on  board  the  transpon. 
Six  of  their  people  were  deserters  from  other 
regiments  brought  from  the  Savoy  ;‘oneof  them, 
Joseph  Draper,  we  understood,  had  been  tried 
for  mutiny  (of  an  aggravated  kind)  at  Quebec. 

This  mode  of  recruiting  the  regiment  must 
have  proved  as  disgusting  to  the  officers,  as  it  was 
detrimental  to  the  interests  of  the  settlement. 
If  the  corps  was  raised  for  the  purpose  of  pro- 
tecting  the  civil  establishment,  and  of  bringing 
a countetpoise  to  the  vices  and  criines  which 
might  naturally  be  expected  to  exist  among  the 
convicts,  it  ought  to  have  been  carefnlly  formed 
from  the  best  characters ; instead  of  which,  we 
now  found  a mutineer — (a  wretch  whocould  de- 
libérate with  others,  and  consent  hims^elf,  to  be 
the  chosen  instrument  of  the  destruction  of  his 
sovereign’s  son)  sent  among  fls,  to  remain  for 
life,  perhaps,  as  acheck  upon  sedition,  now  addcd 
to  the  catalogue  of  our  other  imported  vices.” 

No.  3.  Febriiary  1796,  p.  455 — “ The  most 
active  of  the  soldiers  in  this  aftáir”  [a  riot]  “ had 
formerly  been  convicts,  w/io,  nol  having  changcd 
their  principies  xcith  tluñr  condition,  thus_  be- 
came  the  means  of  disgracing  their  fcllow  soldiers. 
'i'he  corps  certainly  was  not  much  improved  by 
the  introduction  of  people  of  this  description 
among  them.  It  might  well  have  been  sunposed, 
that  being  taken  as  good  characters  frotn  the  dass 
of  prisoners,  they  would  have  felt  themselves 
above  mixing  with  any  of  them  afterwards  ; but 
it  happened  otherwise.  They  had  nothing  in 
them  of  that  pride  which  is  termed  esprit  de  corps, 
but  at  times  mixed  with  the  convicts  familiarly 
as  former  companions;  yet,  when  they  chose  to 
quarrel  with,  or  complain  of  theni,  they  mcanly 
asserted  their  superiority  as  soldiers.” 
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Ilc  tliis  as  it  may,  of  this  stamp  (it  may 
naturally  enou;'h  be  conceived)  were  the 
ingredients  of  tbat  mass  of  “ political  ad- 
vantage,”  “ the  prospect  of  which”  (our  his- 
toriographcr  informs  us)  “ was”  artually 
“ presenled  by  the  plan  to  tbe  patriotism  of 
its  noble  originator”  (tbe  late  Lord  Sydney) 
a prospect  wbich  appears  to  ha  ve  all  along 

No.  4.  Mm/  17í)0,  P-  475.—“  Arrived  two 
officers  of  the  Bengal  army,  and  a surgeon  oí  the 
.-nilitaryestablishment,  for  the  purpose  of  raising 
200  recruirs  from  among  those  people  who  had 
served  their  respective  terms  of  transportation. 
They  were  to  be  regularly  enlisted  and  attested, 
and  were  to  receive  bounty-money. 

“ On  the  first  view  of  this  scheine,  it  appeared 
very  plausible ; and  wc  imagined  that  the  exe- 
cution  of  it  would  be  attended  with  niuch  good 
to  the  settlement,  by  ridding  it  of  many  of  those 
wretches  whom  we  nad  too  much  reason  to  deem 
our  greatest  nuisances ; but  when  we  found  that 
the  recruiting  officer  was  instructed  to  be  nice 
as  to  the  characters  of  those  he  should  enlist,  and 
to  entertain  none  that  wereof  known  bad  moráis, 
we  perceived  that  the  settlement  would  derive 
less  benefit  from  it  than  was  at  first  expected. 
Tliere  was  also  some  reason  to  suppose,  that  se- 
vera! sctflers  loould  ahandon  their  farms,  and 
leaving  their  families  a burden  to  the  store,  em- 
Irace  the  chanijc  which  was  oflFercd  them,  ly 
cnlisting  as  East  India  soldiers.  It  was  far  bet- 
ter  for  us,  if  any  were  capable  of  bearing  arms 
and  becoming  soldiers,  to  arm  them  in  defence 
of  their  own  lives  and  possessions,  and  by  em- 
bodying  them  from  time  to  time  as  a militia, 
save  to  the  public  the  expense  of  a regiment  or 
corps  raised  for  the  mere  purpose  of  protecting 
the  public  stores  and  the  civil  establishment  of 
the  colony. 

“ Recruiting,  therefore,  in  this  colony  for  the 
Bengal  army  beingameasure  thatrequiredsome 
consideration,  and  which  the  Governor  thought 
should  first  have  obtained  the  sanction  of  admi> 
nistration,  he  determined  to  wait  the  result  of  a 
communicdtion  on  the  subject  with  the  Secretary 
of  State,  before  he  gave  it  his  countenance.  At 
the  same  time,  he  meant  to  recommend  it  in  a 
certain  degree,  as  it  was  evident  tliat  many  good 
recruits  might  be  taken,  without  any  injury  to 
the  interests  of  the  settlement,  from  that  class  of 
our  people  who,  being  no  longer  prisoners,  de- 
clined  labouring  for  government,  and,  without 
any  visible  means  of  subsisting,  lived  where  and 
how  they  chose.” 

Good  — in  the  mouth  of  a governor  of  the  “ im- 
proved”  colony,  looking  to  the  interests  of  that 
same  colony,  and  to  no  other  interests — the  worse 
the  nuisance,  the  better  the  riddance.  But  a 
Governor  of  Bengal  ? — what,  on  such  an  occa- 
sion,  might  be  expected  to  be  his  language  ? 
Let  the  late  chief  magistrate  of  the  “ improved” 
colony,  Lieutenant-colonel  Collins,  speak  for  him: 
“ What  community,”  says  he,  speaking  of  the 
colony  at  the  latest  and  most  improved  period  of 
its  existence,  May  IttOO,  (ii.  295,)  and  on  the  very 
question  respecting  the  endurance  of  the  emi- 
grants  from  thence,  in  this  very  country  of  Ben- 
gal — “ what  community,  where  honesty  and 
morahty  was  cultivated,  would  not  deprécate 
eyen  the  possibility  of  such  characters  mixing 
í''*i  , ^ niuch  earnestness  as  a people 

in  health  would  dread  the  importation  of  a pUisne 
or  a ycllo-w-fcver,"  “ 


presented  itself  in  colours  equally  pleasíng  to 
his  Lordship’s  successors  on  the  second  floor 
of  the  treasury,  as  well  as  to  his  and  their 
colleagues  on  the  first — I mean  always  down 
to  a point  of  time,  the  fixation  of  wbich  I 
must  beg  leave  to  submit  to  your  Lordship,  to 
whom  it  is  as  precisely  known  as  it  is  com- 
pletely  unscrutable  to  me  at  my  humble  dis- 
tance. 

The  importance  of  these  same  elements  of 
political  advantage  will  appear  in  the  clearer 
light,  if  they  be  admitted  to  be,  what  to  my 
humble  apprehension  they  appear  to  be,  fair 
and  correct  samples  of  all  those  “ indemni- 
ties  for  the  past" — all  those  “ securities  for 
the  futuré”  — which  have  ever  been  present- 
ed by  anytbing  else  that  has  ever  borne  the 
ñame  of  a colony,  to  tbe  scrutinizing  optics 
of  those  well  exercised  cultivators  — some  of 
them  (as  your  Lordship  has  seen)  professed 
panegyrists  — “ of  arithmetic  and  its  calcula- 
tions."  If  a fit  standard  of  “ appeal”  on  the 
subject  of  the  burthens  on  the  civil  list,  it 
can  scarcely  be  a very  unfit  one  on  the  sub- 
ject either  of  the  burthens  or  of  the  benefits 
from  this  or  other  colonies.  But  it  is  only 
where  wisdom  or  fortune  happen  to  have  put 
right  honourable  gentlemen  in  possession  of 
what  presents  itself  to  them  as  a good  case, 
that  they  have  either  pens  or  tongues  or  so 
much  as  ears  for  any  such  undistinguished 
and  undistinguishable  individual  as  he  who, 
on  this  ground,  as  well  as  some  other  already 
mentioned  corners  of  the  field  of  economy, 
would  be  proud  to  wait  upon  them  in  the 
character  of  a co-appellant. 

In  what  then  consista  the  real  acquisition, 
the  real  advantage  derived  from  the  plan  of 
colonizing  the  antipodes  — colonizing  them 
with  settlers  selected  for  their  unfitness  for 
colonization  ? This  real  acquisition  (for  one 
real  one  I do  not  dispute)  I will  beg  leave 
to  present  your  Lordship  with  an  honest 
view  of. 

Two  hundred  and  fifty  plants,  or  there- 
abouts  — two  hundred  and  fifty  new  disco- 
vered  plants  — composed  the  amount  of  the 
stock  of  vegetable  curiosities  that  had  been 
imported  from  thence  in  1796,  according  to 
the  estimate  communicated  to  me  (in  1796 
Ithink  it  was,  or  1797)  by  Lieutenant-colonel 
Paterson,  the  chief  upon  the  botanical  staflf  of 
that  colony,  as  well  as  upon  the  military. 

In  these  two  hundred  and  fifty  plants,  to- 
gether  with  such  others  as  may  have  been 
added  to  the  number  since,  your  Lordship 
sees  the  whole  of  the  real  gain  that  has  ever 
been  reaped,  or  can,  on  any  tolerably  rational 
ground,  be  expected  ever  to  be  reaped,  by 
this  our  mother  country,  from  that  ever  so 
much  “ improved”  colony.  In  speaking  of 
this  as  a gain,  I admit  it  to  be  a real  one : in 
my  own  person,  by  the  evidence  of  my  own 
taste,  I feel  it  such. 

But  plants,  my  Lord,  as  well  as  gold,  may 
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be  bougbt  too  dear ; and  moreover,  thougb 
it  were  fit  to  make  as  light  of  money  as  right 
bonourable  gentlemen  appear  on  this  occasion 
to  have  inade  of  it,  still,  in  the  account  of 
population,  for  each  vegetable  acquired  your 
Lordsfaip  would  find,  I believe,  some  number 
of  human  Uves  most  miserably  destroyed ; 
nor,  after  all,  is  it  altogether  necessary  to 
the  gathering  seeds  in  a country,  that  a colony 
should  be  planted  in  it. 

I know  that,  for  economy  like  that  in 
question,  something  like  a precedent  raight 
be  found : but  unfortunately  it  is  not  broad 
enough.  What  the  island,  to  which  Botany 
Bay  has  given  its  ñame  and  character,  was  to 
the  first  Lord  Sydney,  this  island  of  oiirs  was 
in  its  day  to  a still  more  illustrious  student 
in  natural  history,  that  first  of  conchologists 
and  of  concholegists — the  Emperor  Claudius. 

I say,  my  Lord,  with  submission,  the  precedent 
is  not  broad  enough.  To  reap  the  fruit  of  bis 
expedition  to  this  wild  country,  the  Emperor 
employed  an  army,  we  are  told,  in  gathering 
shells  here.  So  far  the  parallel  runs,  but  no 
further.  Employ  an  army  here  in  shell  gather- 
ing ? Yes : but  he  did  not  leave  one  here. 

In  return  for  so  many  choice  and  physieal 
plants  transplanted  from  the  colony,  there  is 
one  plant,  though  it  be  but  a metaphorical 
one,  which  has  been  planted  in  the  colony, 
and  of  the  planting  of  which,  the  founders  oí 
Botany  Bay  have  the  indisputable  merit  — 
(God  forbid  that  it  should  ever  be  of  the 
number  of  those  transplanted  hitlier !')  and 
that  is  — the  plant  of  rnilitary  despotism,  — 
Of  this  plant,  in  the  soil  and  situation  in 
which  it  is  thus  planted,  it  may  be  said,  with 
at  least  as  much  truth  as  once  by  a cele- 
brated  verbal  florist,*  it  was  said  of  true  glory 
(I  think  it  was,  or  some  such  vegetable,) 
radices  ayit  et  propagatur.  ünhappily,  in 
the  next  island  to  this  we  have  it  already, 
though  it  is  there  (God  be  thanked  !)  but  an 
annual  plant ; and  even  there  men  had  rather 
see  it  on  the  dunghill  than  in  the  hot-house  : 
nor  in  saying  men  am  I uncandid  enough  to 
except  even  the  very  men  who  planted  it 
there.  In  the  other  island — the  seven  months 
distant  island  — it  is  perennial;  and  the  very 
geographical  position  of  the  country — with  or 
without  the  particular  nature  of  the  use  thus 
made  of  it  — is  enough  to  make  it  such. 

My  Lord,  I could  not  use  a poisoned  wea- 
pon,  though  life  depended  on  it.  Without 
discrimination,  I neither  condemn  martial  law 
— nor  even  torture.  Of  words  significative 
of  ideas  thus  complex  and  thus  extensive,  a 
proposition  can  scarcely  be  framed,  that  shall 
at  once  be  clear  of  all  exception  and  be  true. 
Knowing  that  governinent  throiighout  is  but 
a choice  of  evils,  I am  on  every  occasion 
ready  to  embrace  the  least  of  any  two,  what- 
ever  may  be  its  ñame.  In  speaking  of  the 
colony  as  a vast  conservatory  of  rnilitary  law, 

• Cicero. 
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I am  therefore  far  enough  from  saying  either 
that  that  law  ought  now  to  be  abolished  there 
(supposing  the  settlement  wúth  its  abomina- 
tions  to  be  persevered  in)  — or  even  that  it 
ought  not  to  have  been  introduced.  Odious 
as  the  plant  is  — foetid  as  it  is,  even  at  that 
vast  distance,  to  the  sense  of  every  true  Bri- 
ton  — yet  in  that  distant  country,  in  which 
it  has  thus  been  planted,  I admit  it  to  be  an 
useful  one . — I admit  it  even  to  be  a neces- 
sary one.  Yet  this,  my  Lord,  I will  be  bold 
to  say  — and  let  those  to  whom  it  is  sweetest, 
contradict  me  if  they  daré  — that  the  end  for 
which  it  is  employed  must  be  puré  and  clear 
of  all  objection  — must  be  puré  indecd,  if 
there  be  virtue  in  it  to  afford  a sancíion  to 
such  means. 


I have  already  mentioned  (p.  180)  my  in- 
tention  of  submitting  to  your  Lordship  a view 
of  the  subsequent  symptoms  of  improvement 
that  have  manifestad  themselves  in  the  im- 
proved  colony,  according  to  the  history  of  it, 
as  brought  down  to  the  time  of  the  latcst 
accounts  (datcd  August  1801,)  by  the  second 
volume  of  the  valuable  book  so  often  meu- 
tioned.  To  this  view  it  has  since  occurred 
to  me  to  subjoin,  by  way  of  contrast,  a view 
of  the  eífects  of  the  penitentiary  system,  as 
established  in  several  of  the  American  States: 
pointing  out  at  the  same  time,  in  these  latter 
establishments,  a few  particulars  from  whence 
a conception  may  be  formed,  whether  thcir 
salutary  efficacy  would  have  experienced  any 
diminution  had  the  economical  and  moral 
featurcs  of  the  system  been  crowned  by  the 
architectural  features  of  the  panopticon  or 
central  inspection  principie.  At  the  outset 
of  the  letter,  not  to  trouble  your  Lordship 
oftener  than  necessary,  my  intention  was  to 
have  included  this  ulterior  matter  in  the  com- 
pass  of  it;  but,  considering  that,  of  the  three 
months  within  which  your  Lordship  had  the 
goodness  to  say  you  would  “ endeavour  to 
get  something  settled"  (1  mean  between  the 
19th  of  August  and  the  meeting  of  Parlia- 
ment,)  two  months  and  a half  are  already 
gone  — and  considering  that  there  remains 
accordiiigly  but  a fortnight  for  the  accom- 
plishment  of  those  endeavours  — and  consi- 
dering that  under  your  Lordship’s  anxiety  for 
the  accomplishment  of  them,  the  conversa- 
tions  your  Lordship  was  to  have  had  w‘th  the 
Chancellor  and  the  Judges,  may  have  been 
brought  to  a conclusión  any  day,  vvhile  these 
pages  were  but  bringing  to  a conclusión  — 
under  the  spur  of  all  these  incentives,  I find 
myself  compelled  by  necessity  to  refer  to  a 
further  day,  and  to  a second  letter,  all  such 
supplemental  matter  — and,  for  the  moment, 
to  subscribe  myself  thus  abruptly,  my  Lord, 
your  Lordship’s  most  obedient  and  humble 
JkIíKMY  BtfNTHAM. 

Queen's  Square  Place,  Weslminster, 

2d  November  1802. 


SECOND  LETTER  TO  LORD  PELHAM,  &c.  &c.  &c. 

IN  CONTINUA  XION  OF 

THE  COMPARATIVE  VIEW  OF  THE  SYSTEM  OF  PENAL 
COLONIZATIÜN  IN  NEW  SOUTH  WALES, 

AND  THE 

HOME  PENITENTIARY  SYSTEM, 

PRESCRIliED  BY  TWO  ACTS  OF  PARLIAMENT  OF  THE  YEAUS  1^94  AND  1799- 


My  Lord, 

I RESUME  the  pen.  I now  sub- 
mit  to  your  Lordsliip  the  promised  coiitinua- 
tion,  together  with  the  promised  contrast. 
On  the  one  hand,  the  effects  of  the  penal 
colonization  system  in  New  South  Wales: 
on  the  other  hand,  the  effects  of  the  peniten- 
tiary  system  in  North  America:  the  good 
effects  of  it,  even  in  its  least  perfect  State : 
subject  still  to  those  imperfections  for  which 
the  central-inspection  principie  presents,  as  I 
flatter  myself  yonr  Lordship  will  recognise, 
a most  complete  and  indisputable  cure. 

Before  the  picture  of  reformation,  as  it  has 
shone  forth  in  that  rising  quarter  of  the  world, 
is  begun  to  be  displayed,  a few  words  will  be 
necessary  for  the  purpose  of  fixing  places, 
times,  and  vouchers.  Permit  me  accordingly 
to  convey  your  Lordship’s  attention  for  a 
moment,  to  that  scene  of  quondam  transpor- 
tation  — suffer  me  to  set  it  down  among  our 
ci-devant  colonies  — the  now  happily  inde- 
pcndent  (and  longmay  they  remain  so!)  United 
States.  Instruction  grows  there ; your  Lord- 
ship would  not  disdain  it,  though  it  were 
from  enemies : how  much  longer  shall  it  re- 
main unprofited  by  us,  sent  to  us,  as  it  hasbeen 
so  long  ago — "feent  to  us  from  relativos  and 
friends  ? 

It  was  Pennsyl  vania  that  took  the  lead.  To 
the  task  of  reformation,  or  at  any  rate  to 
the  chango  which  presented  itself  under  that 
ñame,  the  first  hand  was  there  set  in  1786. 
In  that  year  passed  an  act  for  a new  system 
of  punishment,  under  which  hard  labour 

should  take  place  of  imprisoned  idleness : 

labour,  and  that  hard  enough : but  to  be 
performed  in  public,  in  an  ignominious  garb, 
in  irons,  by  men  in  gangs  on  the  roads,  and 
even  in  the  streets.  Under  this  first  plan, 
though  already  in  use  in  Switzerland,  and  as 
sueh  indicated  by  Howard,  success  was  soon 
observed  to  fall  short  of  expectation.*  The 

• Lowncs,  p.  76 — “ In  the  year  1776,  the 


friends  of  reformation  were,  however,  not  to 
be  discouraged.  An  experiment  of  four  years 

Convention  of  Pennsylvaniadirected  areform  of 
the  penal  laws,  and  the  introduction  oí' public  hard 
labour,  as  a punishment  for  ofFences.  This  was 
attended  to  by  the  legislature,  and  an  essay  was 
inade  in  the  year  1766,  by  a law  which  directed 
that  the  convicts  should  beemployed  in  cleaning 
the  streets,  repairing  the  roads,  &c.,  have  their 
heads  shavcd,  and  be  distinguished  by  an  infa- 
mous  habit.  This  was  literally  complied  with  ; 
but,  however  well  meant,  was  soon  round  to  be 
productive  of  the  grcatest  evilSf  and  had  a very 
opposite  effect  from  what  was  contemplated  by 
the  framers  of  the  law.  The  disorders  in  society, 
the  robberies,  burglaries,  breaches  of  prisons, 
alarms  in  town  and  country  — the  drunkenness, 
profanity,  and  indecencies  of  the  prisoners  in  the 
Street,  must  be  in  the  memory  of  most  With 
these  disorders,  thenumbers  of  the  crimináis  in- 
creased  to  such  a degree,  as  to  alarm  the  com- 
munity  with  fears  that  it  would  be  impossible  to 
find  a place  either  large  or  strong  enough  to  hold 
them.  The  severity  of  the  law,  and  disgraceful 
manner  of  executing  it,  led  to  a proportionate 
degree  of  depravity  and  insensibility,  and  every 
spark  of  morality  appeared  to  be  destroyed.  The 
keepers  were  armed  with  swords,  blund’erbusses, 
and  other  weapons  of  destruction  : the  prisoners 
secured  bv  cumbrous  iron  collars  and  chains  fixed 
to  bombsiiells.  Their  dress  was  formed  with 
every  mark  of  disCTace.  The  oíd  and  hardened 
offender  daily  in  the  practice  of  begging  and  in- 
sulting  the  inhubitants — collecting  crowds  of  idle 
boys,  and  holding  with  them  the  most  indecent 
and  improper  conversation.  Thus  disgracefully 
treated,  and  heated  leith  liquory  they  meditated 
and  executed  plans  of  escape  — and,  when  at  li- 
berty,  their  distress,  disgrace,  and  fears,  prorapted 
them  to  violent  acts,  to  satisfy  the  immediate  de- 
manda of  nature.  Their  attacfcs  upon  society  were 
well  known  to  be  desperate,  ana  to  some  they 
pro  ved  fatal !” 

Observations.  — In  this  disastrous  and  justly 
exploded,  though  neither  unexampled,  ñor  in 
every  respect  discommendable  system,  your 
Loraship  wiU  immediately  recognise  the  New 
South  Wales  jail  gangs.  Not  that  the  parallel 
reilects  anything  like  blame  upon  those  whoin- 
stituted  them  in  tlie  “ improvea”  colony.  What 
is  one  man’s  meat  is  anotnerman’spoison : mis- 
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was  on  thftt  theatre  deemed  a sufficient  trial. 
Men  were  not  there  too  dim-sighted  to  see, 
too  careless  to  observe,  too  unteeling  to  re- 
gret,  too  proud  to  confess  an  error,  or  too 
indolent  to  repair  it.  In  1790,  after  a hard- 
fought  battle  of  such  battles  as  quakers  fight, 
and  on  both  sides  it  is  confessed  an  honest 
one  (on  both  sides,  my  Lord,  what  is  essen- 
tial  to  honesty,  an  open  one,)  by  an  act  of 
that  date  they  set  on  foot  another  experiment 
— they  obtained  a second  change.  The  badge 
of  infamy  was  now  pulled  off : “ the  iron  en- 
tered  no  longer  into  the  afflicted  soul se- 
paration,  as  far  as  means  permitted,  took 
place  of  promiscuous  aggregation  ; secíusion, 
yet  not  unseen,  succeeded  to  tumultuóos  pub- 
íicity.  This  second  experiment  was  success- 
ful  almost  be'yond  hope;  how  eminently  so, 
your  Lordship  will  see  as  we  ad  vanee. 

Penitentiary  houses,  at  present  two:  at 
Philadelphia  and  New  York.  In  that  at  Phi- 
ladelphia,  the  plan  of  management  under  its 
present  form,  commencing  in  Apiil  1790 ; the 
prison  in  New  York,  begun  in  1796,  com- 
pleted  in  1797  ;*  month  not  mentioned.  I 
speak  of  those  from  which  accounts  have 
reached  us.  Two  others  already  in  existence 
in  New  Jersey  and  Virginia.f  Two  more  in 
contemplation  last  year,  and  begun  perhaps 
by  this  time — in  Massachusetts  and  South 
Carolina. 

Historiaos,  four : I mention  them  in  the 
order  of  their  dates : dates  are  not  to  be  dcs- 
pised  in  histories.  Por  the  Philadelphia  house 
three : — 1 . Lownes,  the  chief  projector,  whose 
account  of  it  comes  at  the  end  of  a pamphlet 
on  the  punishment  of  death  by  his  co-opera- 
tor  Bradford,  then  one  of  the  judges  of  the 
State,  since  deceased;  date  in  the  preface, 
February  26,  1793.  2.  The  Duke  de  Lian- 

court,  a visitor  (a  veteran  in  the  service  of  the 
prisoncr  and  the  poor) ; Philadelphia  printed, 
London  reprinted,  second  edition,  date  in 
title-page  1796;  year  of  visitation  from  prí- 
vate information  1795.  J Turnhull  of  South 
Carolina  (another  philanthropic  visitor;)  date 

chief  could  not  but  be  done  by  them  in  Phila- 
delphia : mischief  could  not  be  done  by  them  in 
New  South  Wales.  In  Philadelphia,  their  de- 
portment  was  an  object  of  disgust  and  terror 
to  the  great  bulk  of  the  passing  multitude ; it 
became,  notwithstanding  — such  is  the  powerof 
example,  even  the  example  of  wretchedness  and 
infamy  over  .some  minds — it  became  in  onc  way 
or  other  a source  of  corruption  to  a few.  In  New 
South  Wales,  society  was  proof  against  both 
mischiefs  — no  eye  to  which  the  deportment  of 
the  proflígate  was  not  much  more  familiar  than 
any  other : no  ear  — which  had  any  unlearned 
wickedness  to  learn  of  them.  Jet  cannot  be 
blackened  : putridity  cannot  be  corrupted. 

• Eddy,  p.  17.  t Ibid.  p.  70. 

J It  was  in  that  year  that  it  carne-  to  me  in 
French,  from  the  worthy  author,  in  manuscript, 
and  (for  I know  not  what  cause  relative  to  the 
calartiities  of  the  times)  under  thesealof  secresy. 
It  was  not  till  the  next  vear  I had  the  satisfaction 


in  preface,  4th  Atigust  1796 ; date  in  title- 
page  1797.  Por  the  New  York  house,  one: 
Eddy,  New  York  printed ; date  in  title-page 
1801 ; date  of  subsequent  report  annexed, 
9th  February  1802. 

The  Pennsylvania  house  is  that  which,  as 
the  date  itself  shews,  served  as  an  example, 
and  naturally  as  far  as  circumstances  permit- 
ted, as  a model.  New  York  follows  next 

Caleb  Lownes  took  the  lead  in  Philadelphia. 
Thomas  Eddy  followed  him  in  New  York.  In 
both  these  men,  your  Lordship  will  find,  un- 
der the  garb  of  a quaker,  the  head  of  a states- 
man,  as  well  as  the  pen  of  an  academic. 

After  this  short  introductory  view  of  the 
transactions  in  North  America,  permit  me  to 
wait  upon  your  Lordship  back  again  for  a 
moment,  to  New  South  Wales. 

Faets  compose  the  chief  matter  of  this  sup- 
plemental  address : and  in  how  eminent  a de- 
gree  the  general  propositions  advanced  in  the 
preceding  one  will  be  found  to  receive  con- 
firmation  from  these  faets,  is  a point  I have 
already  ventured  to  give  intimation  of. 

In  a tract  like  this,  history  in  its  own  or- 
der is  but  a labyrinth,  but  to  this  labyrinth 
here  as  before,  the  ends  of  penal  justice  hold 
out  a el  Lie. 

Under  the  head  of  reformation,  rcplaced 
in  New  South  Wales  by  corruption,  I will 
beg  leave  to  attend  your  Lordship  from  eífeets 
to  causes ; and  among  eífeets,  again,  from 
smaller  to  greater  — from  the  lighter  shades 
of  depravity  to  the  darker:  preseiiting  the 
eífeets  in  this  order,  lest  the  opposite  one, 
though  in  other  respeets  perhaps  the  more 
obvious  one,  should  have  produced  the  sen- 
sation  of  an  anti-climax.  In  subordination, 
however,  to  these  lotjical  principies  of  ar- 
rangement,  the  chronological  one  will  have 
its  use : it  will  serve  all  along  to  show,  and 
in  an  order  perfectly  natural,  the  progress  of 
the  “ improved”  colony  from  bad  to  worse. 
Matter  thus  pregnant,  cannot  but  give  birlh 
to  a variety  of  observations ; but  this  M'ill 
in  general  be  most  readily  apprehendcd,  and 
most  eífectually  recommended,  wben  pre- 
ceded by  the  particulars  by  which  they  were 
respectively  suggested. 

Our  authors  not  having  had  themselves 
any  such  arrangements  in  their  view,  the 
matter  belonging  to  one  head  \vill  every  now 
and  then,  in  the  shape  in  which  it  comes  from 
their  hands,  be  found  intermixed  with  mat- 
ter belonging  to  another.  This  incongruity, 
which,  however,  is  but  a merely  relative  one, 
cannot  always  be  cleared  away : all  that  can 
be  done  with  it  is  to  point  it  out : this  done, 
now  and  then  a repetition  constitutes  the 
sum  of  the  inconvenienccs. 

Under  each  head,  each  picture  has  two 

of  finding  myself  relcased  from  the  obligation, 
by  an  advertisement  announcing  a translutioo 
of  it  in  English. 
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sides : oiic  for  thc  soi-disant  “ improved” 
colony ; the  other  for  those  really  improved 
countries,  whose  apprenticeship  in  the  form 
of  colonies  is  expirad.  For  eacb  feature  of 
depravity  and  corriiption  on  the  one  side,  your 
Lordship  will  see,  on  the  other  side  according 
to  the  nature  of  the  feature,  either  a blank 
for  the  absence  of  it,  or  a space  filled  with  the 
opposite  feature  of  virtue  and  reformation. 

I.  Reformation First  feature,  Industry: 

Opposite  feature  of  Corruption,  Sloth ; — 
Prcvalence  of  it  in  New  South  Wales. 

No.  1,  p.  23.  Fcbruary  1797.  — “ An  ex- 
traordiniiry  theft  was  committed  about  the 
middle  of  the  month,  wliich  very  forcibly 
niarked  the  inherent  depravity  of  some  of 
ihesc  miscreants.  While  the  iniller  was  ab- 
scnt  for  a short  time,  part  of  the,  sails  be- 
longing  to  the  mili  were  stolen.  Nów  this 
machine  was  at  work  for  the  benefit  of  those 
very  incorrigible  vagabonds  who  had  thus  for 
a time  prevented  its  bcing  of  use  to  any  one, 
and  who,  being  too  lazy  to  grind  for  them- 
selves,  had  formerly  been  obliged  to  pay  one 
third  of  their  whole  allowance  of  wheat,  to 
llave  the  reniainder  ground  for  theni  by  hand- 
niills  — an  expense  that  was  saved  to  them 
by  bringing  their  corn  to  the  public  mili.” 

No.  2,  p.  40.  June  1797. — “ In  consequence 
of  the  proclamation  which  was  issued  in  the 
last  month,  one  of  the  riin-away  convicts  de- 
livered  himself  iip  to  a constable,  and  another 
was  taken,  and  lodged  in  confinement : tbey 
appeared  to  be  half  starved ; yet  their  sufFer- 
ings  were  not  sufficient  to  prevent  similar  de- 
sertions  from  work  in  others,  ñor  a repetition 
of  the  offence  in  themselves ; such  was  the 
strong  aversión  which  these  worthless  cha- 
racters  had  to  anything  that  bore  the  ñame 
of  work.  More  labour  would  have  been  per- 
formed  in  this  country  by  100  people  from 
any  part  of  England  or  Scotland,  than  had 
at  any  time  been  derived  from  300  of  these 
people,  with  all  the  attention  that  could  be 
paid  to  them.” 

Observalions.  — Which  “all”  (it  appears, 
as  well  from  the  nature  of  the  case  as  from 
passage  upon  passage  in  the  history)  could 
not  be  much  : — a fresh  occasion  for  bringing 
to  view  that  deñciency  of  necessary  inspec- 
tion  which  is  among  the  indelible  features  of 
thc  System  of  forced  colonization. 

No.  3,  p.  202.  Marck  1799 At  this  time, 

“ among  other  public  works  in  hand  were, 
the  raising  the  walls  of  the  new  gaol,  laying 
the  upper  floor  of  the  windmill,  and  crecting 
the  churches  at  Sydney  and  Paramatta.  Most 
of  these  buildings  did  not  ad  vanee  so  rapidly 
as  the  necessity  for  them  required,  owing  to 
the  weakness  of  the  public  gangs ; and  in- 
deed  scarcely  had  there  ever  been  a thorough 
day  s labour , such  as  is  performed  by  a labour- 
ing  man  in  England,  obtained  from  them,  They 
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never  felt  themselves  interested  in  the  effect  of 
their  work,  knowing  that  the  ration  from  the 
store,  whatever  it  might  be,  would  be  issued 
to  them,  whether  they  earned  it  or  not ; un- 
like  the  labouríng  man,  whose  subsistence 
and  that  of  his  family  depends  upon  his  ex- 
ertions.  For  the  individual  who  would  pay 
them  for  their  Services  ivith  spirits,  they 
would  labour  while  they  had  strengtk  to  lift 
the  hoe  or  the  axe ; but  when  government 
required  the  production  of  that  strength,  it 
was  not  fortheoming  j and  it  was  more  to  be 
wondered  tliat.^  under  such  disadvantages,  so 
much,  rather  than  so  little,  had  been  done. 
The  convicts  whose  Services  belonged  to  the 
Crown  were  for  the  most  part  a wietched, 
worthless,  dissipated  set,  who  never  thought 
beyond  the  present  moment ; and  they  were 
for  ever  employed  in  rendering  that  moment 
as  easy  to  themselves  as  their  invention  could 
enable  them. 

“ Of  the  settlers  and  their  disposition  much 
has  been  already  said.  The  assistance  and  en- 
coiiragement  which  from  time  to  time  were 
given  them,  they  were  not  found  to  deserve. 
The  greater  part  had  originally  been  convicts, 
and  it  is  not  to  be  supposed  that  while  they 
continued  in  that  state,  their  habits  were 
much  improved.  With  these  hábits,  then, 
they  became  freemen  and  settlers ; the  efiect 
of  which  was,  to  render  them  insolent  and 
presuming  ; and  most  of  them  continued  a 
dead  weight  upon  the  government,  without  re~ 
ducing  the  expenses  of  the  colony.” 

Observations. — The  features  of  worthless- 
ness  are  ascribed  to  them  (“  the  áettlers”)  in 
general : the  non-conviets  are  alluded  to,  and 
are  not  excepted.  In  this  view  of  it,  the  im- 
proved colony  presents  the  picture  of  a com- 
munity,  in  which  not  only  the  corrupt  members 
of  it  are  not  amended,  but  the  sound  members 
— such  as  had  been  introduced  into  it — are 
corrupted.  If  such  be  the  case,  there  is  nothing 
in  it  but  what  ought  to  have  been  expected. 
In  Letter  I.  page  210,  instances  in  proof  of 
it  have  been  already  given,  in  speaking  of  the 
soldiery ; and  more  will  come  to  be  given 
under  the  head  of  Public  Functionaries. 

No.  4,  p.  277.  December  1799 “ The 

harvest  was  now  begun,  and  constables  were 
sent  to  the  Hawkesbury,  with  directions  to 
seciire  every  vagrant  they  could  meet,  and 
bring  them  to  Sydney,  unless  they  chose  to 
work  for  the  settlers,  who  were  willing  to 
pay  them  a dollar  each  day,  and  their  provi- 
sions ; for  at  this  time  there  were  a great 
number  of  persons  in  that  district,  styling 
themselves  free  people,  who  refused  to  la- 
bour unless  they  were  paid  the  most  exor- 
bitant  wages.” 

Observations.  — Standing  out  for  the  best 
wages  that  could  be  got,  is  no  proof  of  sloth : 
it  is  rather  a proof  of  that  appetite  for  gain, 
which  is  the  spur  and  natural  concomitan^ 
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to  mdustry ; but  high  as  the  wages  were,  it 
appears  there  were  vagrants,  who  preferred 
idleness  even  to  such  high  wages. 

No.  5,  p.  314.  Auffust  1801 “ Nothing 

has  been  said,  in  this  account  of  the  public 
labour,  of  preparing  the  government  ground 
annually  for  seed,  and  cropping  it,  or  of  ga- 
theriiig  the  harvest  when  ripe.  But  these 
must  be  taken  into  account,  as  well  as  thresh- 
ing  the  corn  for  delivery,  and  unloading  the 
storeships  on  their  arrival ; which  latter  work 
niust  always  be  completed  within  a liinited 
time,  pursuant  to  their  charters.  It  has  been 
said  before,  that  it  was  impossible  to  obtain  a 
fair  day's  work  from  the  convicta,  when  em~ 
ployed  for  the  public : the  weather  frequently 
interfered  with  out-door  business,  and  oc- 
casioned  inuch  to  be  done  a second  time. 
Under  all  these  disadvantages,  and  with  a 
turbulent  refractory  body  of  prisoners,  we 
are  warranted  in  saying,  on  thus  summing 
up  of  the  whole  of  the  public  labour  during 
the  last  four  years,  that  more  could  not  have 
been  performed  ; and  that  it  is  rather  matter 
of  wonder  that  so  much  had  been  obtained 
with  such  means.” 

Observations.  ■ — Of  wonder  indeed ! The 
worse  the  system,  the  greater  the  wonder 
that  any  given  quantity  of  good  works,  how 
small  soever,  should  be  shown  forth  under  it. 
The  more  irremediably  bad  — the  more  irre- 
proacbable  the  conduct,  the  more  pitiable 
the  lot,  of  those  whose  misfortune  it  was 
to  have  the  management  of  it  on  tje  spot. 
The  more  radically  bad  the  system,  the  more 
inexcusable  those  at  home  who  planned  it, 
but  most  of  all  those  at  hume  who  persevered 
in  it,  its  deformities  all  the  while  staring  them 
in  the  face.  The  period  is  an  early  one  for  such 
reflections ; but  they  accompany  the  idea  of 
the  “ improved”  colony  from  the  very  íirst 
glance,  and  never  leave  it  till  the  last. 

TI.  Furtherfealures  ©/"Reformation  — Fru- 
yality  and  Forecast : Opposite  features 
of  Corruption,  Prodiyality  and  Impro- 
vidence  ; — Prevulence  of  them  in  New 
South  Walcs. 

No.  1,  p.  21.  February  1797.  — “ It  now 
appeared,  that  to  obtain  spirituous  liqudrs, 
these  peoj)le,  the  settlers,  had  incurred  debts 
to  so  great  an  ainount,  as  to  preelude  the 
most  distant  hope  of  liquidating  them,  ex- 
cept  by  selling  their  farms.  Thus  all  their 
former  industry  must  be  sacrificed  to  discharge 
debts,  which  were  contracted  for  the  tempo- 
rary  gratification  of  being  steeped  in  beastly 
intoxication  for  a certain  length  of  time.  All 
the  cautions  which  had  occasiorally  been 
inserted  in  the  public  orders  against  this  dan- 
gerous  practice,  had  not  proved  of  any  ad- 
vantage  to  those  whose  benefit  they  were 
intended  to  promote;  and  jt  was  observed 
with  concern,  that  scveral  scenes  of  shame- 
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ful  imposition,  vvhich  had  been  practised  by 
the  retail  dealers  in  this  article,  were  brougbt 
to  light  by  this  investigation.” 

Observations.  — Interniixed  with  the  pro- 
digality and  the  improvidence  (your  Lordship 
sees)  comes  drunkenness ; but  drunkenuess 
comes  in  everywhere,  and  with  every  tbing. 
We  shall,  however,  have  a head  appropriatcd 
to  it.  All  this  reprobacy,  too,  (^is  it  cicdible?) 
spite  of  all  these  public  orders  — all  this  good 
advice  from  the  governor  : pearis  of  which 
there  has  never  been  any  want  among  these 
swine.  Of  the  water  of  these  pearls  some- 
thing  will  come  to  be  said  under  the  head  of 
Drunkenness. 

No.  2,  p.  96.  March.  5, 1798 “ Speaking 

of  the  business  before  a court  of  civil  judi- 
cature,”  “ this,”  says  our  author,  “ consi.sted 
chiefly  of  litigation  about  debts  coiirracted 
hetween  the  retail  dealers  and  the  settlers. 
As  a proof  to  w'hat  a height  this  business  had 
reached,  it  need  only  be  mentioned,  that  an 
appeal  was  made  to  the  governor  in  one  pro- 
secution  for  a debt  of  £868 : 16 : 10 ; which 
appeal  was,  however,  withdrawn,  the  defen- 
dant  consenting  to  pay  the  debt.” 

Observations No  small  mass  of  property 

to  be  amassed  in  such  a place : but  of  the 
source  of  it  mention  has  been  already  made 
under  the  head  of  Colonies  ^Letter  I.  page 
207 ) j and  of  the  security  oí  it,  more  may 
come  to  be  said  under  the  head  of  Economy, 
towards  the  cióse  of  the  present  letter. 

No.  3,  p.  97,  98.  March  1798.—“  The  go- 
vernor having  received  from  the  settlers  in 
each  district  a clear  and  correct  statement 
of  their  grievances  and  distresses,  informed 
them  that  it  was  with  real  concern  he  be- 
lield  the  effeets  of  the  meeting  of  each  civil 
court  which  for  the  public  accoinmodation  he 
from  time  to  time  had  occasion  to  assem- 
ble.  The  vast  load  of  debt  with  which  they  so 
frequently  felt  themselves  burthened  through 
the  imposition  and  extorlion  of  the  multitude 
of  petty  dealers,  hy  whom  the  colony  was  so 
much  troubled,  with  the  difficulties  under 
which  the  industrious  man  laboured  for  want 
of  some  other  mode  of  providing  the  necessa- 
ries  which  he  required,  were  grievances  of 
which  he  was  determined  to  get  the  better ; 
and,  as  far  as  his  situation  would  authorise 
him,  he  would  adopt  every  means  in  his  power 
to  afford  them  relief. 

“ To  this  end  he  found  it  absolutely  ne- 
cessary  to  suppress  many  of  those  licensed 
public  houses,  which,  when  first  permitted, 
were  designed  as  a convenience  to  the  labour- 
ing  people ; but  which  he  now  saw  were  the 
principal  cause  whence  many  had  candidly 
confessed  their  ruin  to  have  sprung. 

“ He  wished  it  were  possible  to  dissuade 
them  from  heaping  such  heavy  debts  upon 
themselves  by  the  enjoyment  of  ameles  which 
they  could  do  without,  or  by  throwing  away 
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tlicir  moncy  m piirchasing  at  every  public 
iiuctioii  rags  and  trifles  for  whicb  such  exor- 
Intant  surns  were  exacted.  He  urged  them 
with  a paternal  anxiety  to  consider  that  their 
fully  in  volved  their  whole  families  in  ruin  and 
inisfortune,  and  conjured  them  to  wait  with 
paticnee  the  result  of  some  representations 
whicli  he  had  made  to  governinent,  as  well 
in  their  behalf  as  in  behulf  oí  the  settlers 
lipón  Norfolk  Islam! ; by  which  he  hoped  that 
ere  long  tliey  woiild  have  an  opportunity  of 
piirchasing  every  European  article  that  they 
inight  want,  at  such  a reasonahle  and  modé- 
rate price  as  they  by  their  industry  would  be 
very  well  able  to  aíford  froin  the  produce  of 
their  labour. 

“ The  island  upon  which  Captain  Hamilton 
had  run  bis  ship,  and  thereby  prevented  her 
sinking  with  them  at  sea,  was  thenceforward 
to  be  distingu'shed  by  the  ñame  of  Pre- 
scrvation  Island.  Froin  thence,  the  colonial 
schooncr  had  arrived  with  what  remained  of 
the  property.  As  soon  as  she  was  unload- 
ed,  the  property  was  piit  up  to  sale  for  the 
bencfit  of  the  underwriters,  when  the  little 
ctfcct  of  the  governor's  recommendation  of 
pntience  was  seen  by  the  most  enormous  prices 
bciny  paid  for  every  article.  The  money  that 
shmtld  have  been  expended  in  the  cultivation 
and  improvement  of  their  farms  was  thus  la- 
vishly  thrown  away ; and  it  bappened  fortu- 
iiately  enough  for  the  underwriters  that  the 
wheat  of  this  last  season  had  been  received 
into  the  public  granary,  and  immediately  paid 
for.  Twenty-two  shillings  were  paid  at  this 
sale  for  one  common  cup  and  saucer." 

Observations Besides  prodigality  and 

improvidence,  more  drunkenness,  more  good 
advice,  as  pregnant  as  ever  with  good  eífects. 
But  of  this  in  its  place,  as  already  mentioned. 
“ Imposition  and  extortion,”  the  fruit  “ of  the 
viultifude  of  the  dealers”?  Say  rather,  of  the 
smallness  of  their  number.  In  the  multitude 
of  dealers,  much  more  surely  than  of  “ coun- 
sellorsf  there  is  safety.  Copies  of  Adam 
Sinith  do  not  appear  to  have  been  abundant 
in  the  librarles  of  New  South  Wales. 

Government  to  turn  shopkeeper  ! Per- 

haps  a neressary  remedy  — not  improbably  a 
costly,  and  therefore  most  certainly  a formi- 
dable one.  A way  with  it ! cries  A dam  Smitk. 
But  most  assuredly,  among  the  nations  whose 
wealth  he  had  in  view,  was  no  such  nation 
as  New  South  Wales.  Of  this  further.  per- 
haps,  under  the  head  of  Economy. 

No.  4,  p.  120.  July  1708.  — “ The  ready 
sale  which  the  speculators  who  called  here 
constantly  found  for  their  cargoes,  together 
with  the  ruinous  tralFic  which  was  carried  on 
by  means  of  the  monopolies  that  existed,  in 
opposition  to  every  order  and  eudeavour  to 
prevent  them,  would,  beyond  a doubt,  with- 
ont  the  estahlishment  of  a public  store  on  the 
pnrt  of  goverument,  keep  the  settlers  and 
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others  in  a continual  state  of  beggary,  and 
extremely  retard  the  progressive  improvo- 
ment  of  the  colony.” 

No.  5,  p.  198.  February  1799.  — “ Pre- 
suming  on  the  late  ineñicient  harvest,  the 
settlers  requested  again  to  be  supplied  with 
seed- wheat  from  the  store,  but  were  refused. 
It  was  well  known  that  they  sold  for  spirits, 
to  the  last  bushel  of  their  crop,  and  left  their 
families  without  bread.  Then  they  pleaáed 
poverty  and  distress,  and  their  utter  inability 
to  pay  what  they  had  borrowed.  When  seed 
has  been  lent  them,  they  have  not  unfre- 
qiiently  been  seen  to  sell  it  at  the  door  of  the 
store  whence  they  received  it.” 

Observations.  — Again  the  settlers  no  ex- 
ception  in  favour  of  non-convicts. 

No.  6,  p.  279.  Jannary  3,  1800.  — “ The 
Swallow,  East- India  packet,  anchored  in  the 
Cove,  on  her  way  to  China.  She  had  on 
board  a great  variety  of  articles  for  sale,  which 
were  intended  for  the  China  market ; but  the 
master  thought,  and  actnally  found  it  worth 
his  while  to  gratify  the  inhabitants,  particu- 
larly  the  females,  with  a display  of  many  ele- 
gant  articles  of  dress  from  Bond  Street,  and 
other  fashionable  repositories  of  the  metro- 
polis. 

“ On  the  llth,  the  Minerva  transport  ar- 
rived  from  Ireland.  Having  touched  at  Rio 
de  Janeiro,  she  had  brought  rnany  articles  for 
sale,  as  well  from  that  port  as  from  England, 
most  of  which  were  much  wanted  by  the  in- 
habitaats ; but  the  prices  required  for  them 
were  such  as  to  drain  the  colony  of  every 
shilling  that  could  be  got  together.” 

Observations.  — Of  this  already  (Letter  I. 
page  207,)  in  speaking  of  paper  money,  and 
the  staple  trade  of  this  peculiar  colony. 

III.  Per  Contra  — Industry,  Frugality, 
Forecast,  in  the  American  Penitentiary 
H o uses. 

1.  Philadelphia  House,  instituted  1790. 

No.  1.  Philadelphia;  1795:  Laincourt,  p. 
14. — “ Out  of  his  profits  the  prisoner  is  ob- 
liged  to  pay  his  board,  and  the  price  of,  or 
in  some  cases  a certain  rent  or  hire  for  the 
instruinents  he  uses.  These  payments,  which 
are  necessarily  determined  by  the  current 
price  of  commodities,  are  fixed  by  the  inspec- 
tors  four  times  in  every  year.  At  present 
it  amounts  to  one-sixth  of  a dollar  for  each 
man’s  board.  The  most  irfirm,  however,  may 
earn  easily  twenty  pence  per  day,  by  picking 
oakum ; and  there  are  some  who  earn  above 
a dollar." 

No.  2.  Philadelphia;  1796:  Tnrnbull,  p. 

16 “ For  each  convict  a sepárate  accoiint 

is  kept  by  the  jailor,  charging  him  with  his 
clothing,  sustenance,  &c. ; and  in  which  a rea- 
sonable  allowance  for  his  labour  is  credited. 
It  is  generally  rather  less  than  the  wages  of 
other  workmen  in  the  city.  These  accouuta 
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are  balanced  at  short  penods,  in  order  that 
the  overplus  or  proportion  which  might  be 
due  to  the  prisoner,  may  be  paid  into  the 
county  treasury  for  safe  keeping;  and,  once 
in  every  three  months,  they  are  audited  be- 
fore  the  inspectors.  The  committee  of  in- 
spectors,  once  during  the  same  period  of  time, 
fix  the  charges  for  the  prisoners'  maintenance, 
which  depend  on  the  existing  price  of  pro- 
visions,  &c.  It  is  now  one  shilling  and  three- 
pence  a-day  for  the  males,  and  sevenpence  for 
the  females.  There  are  few  who  do  not  earn 
above  two  shillings.  The  marble  sawing  and 
manufacturing  of  nails  are  the  most  liicrative 
employments  followed  in  the  prison.  Several 
were  pointed  out  to  us,  who  earned  at  these 
occupations  above  a dallar,  and  one  in  parti- 
cular whose  daily  labour  averaged  one  dallar 
and  a half." 

No.  3.  Ib.  p.  48.  — “ Some  have  appro- 
priated  the  proceeds  of  their  labour,  while  in 
confinement,  to  the  support  of  their  families ; 
and  several,  on  leaving  the  prison,  have  re- 
ceived  40  or  50  dollars  (4s.  6d.)  the  over- 
plus of  the  profits  of  their  labour,  and  vvith 
this  capital  turned  out  honest  and  industrious 
members  of  society.” 

2.  New  York  ffouse,  instituted  1790. 

No.  4.  New  York ; 1802:  Eddy,  p.  94.  — 
“ The  convicts  have  now  hecoine  more  skilful 
workmen,  and  can  perform  more  labour,  and 
to  greater  advantage,  than  heretofore.” 

Observations. — In  this  more  recent  prison, 
the  economy,  it  appears,  had  not  yet  attained 
to  siich  a pitch  of  perfection  as  to  aíford  to 
the  public  a profit  equal  to  the  expense  of 
the  convict’s  maintenance.  Under  the  Phi- 
ladelphia  system,  no  allowance  was  to  com- 
mence  in  favour  of  any  convict,  till  after  the 
estimated  expense  of  his  share  in  the  aggre- 
gate  expense  of  the  prison,  or  at  least  the 
greater  part  of  that  expense,  had  been  reim- 
bursed.  The  New  York  institution  appears 
to  have  had  disadvantages  of  its  own  to 
struggle  wth,  which  by  the  last  accounts 
were  not  yet  overeóme ; but  which,  by  the 
same  accounts,  were  in  a way  to  he  overeóme. 
At  Philadelphia,  the  charge  against  the  con- 
vict appears  to  have  been  fixed  at  so  low  a 
rate,  that  from  the  first  some  surplus  went 
into  the  pocket  of  the  convict  workman,  the 
most  unskilful  not  excepted.  Whether  the 
same  policy  has  been  pursued,  and  in  the 
same  degree,  at  New  York,  I have  not  found. 
I should  rather  expect  to  find,  not ; and  in 
that  case  I am  inclined  to  tbink  that  a little 
more  liberality  under  this  head  inight,  even 
in  the  way  of  economy,  have  been  attended 
with  advantage. 

Supposing  this  feature  in  the  Philadelphia 
System  to  have  been  copied  in  New  York, 
there  being  no  surplus  for  the  convict  work- 
man, the  virtues  of  friigality  and  forecast 


would  not  in  his  instance  find  iiny  ground  (o 
build  upon. 

3.  Penitentiary  system : Panopticon  modo. 

This  spur  to  industry  presentad  itself  to 
me  from  the  first  as  a very  material  iinple- 
ment  in  the  apparatus  of  reformation.  In 
1793,  when  I was  arranging  with  Mr.  (now 
Sir  Evan)  Nepéan  (then  under-secretary  of 
State  under  Mr.  Dundas)  those  terms  of  con- 
tract,  which,  without  much  variation,  were 
afterwards  approved  of  at  the  Treasury,  and 
are  printed  in  the  28th  Repprt  of  the  Com- 
mittee of  Finance  — on  this  occasion,  in  my 
accepted  proposal,  on  the  ground  of  which 
we  were  proceeding,  a fourth  part  having 
been  specified  by  me  as  the  share  I w'as  will- 
ing  to  allow,  at  the  same  instant  he  happcned 
to  mention  a sixth  part  as  the  share  he  had 
thought  of.  Without  hesitation  I declined 
taking  advantage  of  this  facility.  A fourth 
part  (1  recollected)  was  the  share  mentioned 
by  Howard  as  that  which,  judging  from  his 
experience,  he  looked  upon  as  capable  of  in- 
spiring  the  requisito  degree  of  alacrily.  It 
went  against  me  to  give  less  than  what  had 
been  recommended  hy  so  approved  a judge: 
and,  moreover,  under  my  plan  there  was  a 
particular  reason  for  not  falling  short  of  that 
mark;  since,  for  the  fulfilment  of  the  article 
relativo  to  the  superannuation  annuity,  I re- 
servad to  myself  the  power  of  retaining  in 
my  hands  as  far  as  the  half  of  cach  man’s 
allowance,  in  which  case  the  share  received 
by  him,  in  the  shape  of  present  allow'ance, 
would  be  reduced  to  an  eighth. 

While  yet  on  the  road  to  reformation,  the 
discussion  of  these  points,  though  by  no  means 
unapposite  to  that  head,  has  at  the  same  time 
led  US,  though  prematurely,  into  a córner  of 
the  field  of  economy.  .Just  entered  upon,  and 
that  but  en  passant,  and  already,  my  Lord, 
what  a light  breaks  in  upon  it ! In  the  ac- 
count  of  expense  compare  this  0,  or  rather 
this  minus  x per  annuin,  with  the  plus  £46 
of  New  South  Wales. 

IV. General  Depuavitv  — Prevalcnce 

of  it  in  New  South  Wales,  as  uttested  in 
general  expressions. 

No.  1.  II.  Collins,  p.  2.  October  1796. — ■ 
“ The  frequent  commission  of  the  most  atro- 
cious  crimes,  together  with  the  dissipated, 
turbulent,  and  abandoned  disposition  of  the 
convicts,  had  more  than  ever  at  this  time 
been  manifest.” 

Observations.  — Practical  infercnce  — re- 
solution  to  construct  the  two  prisoiis,  above 
spoken  of,  at  Sydney  and  Paramatta.* 

No.  2.  Ib.  p.  3.  October  1796.  — “ Far  too 
many  of  thein  were  most  incorrigibly  Hagi- 
tious.” 

* Suj  ra,  p.  lUl. 
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Observations. — Practical  inference  : forin- 
íng  (as  above)  the  most  ¡ncorrigible  of  them 
into  a jai!  gana  (Letter  I.  p.  181.) 

No.  3,  Ib.  p.  9.  Ocíoier  1796.  — “ The 
morality  of  tlie  settlement  is”  e.xpressly  stated 
as  “ a point  which  he”  (the  governor)  “ could 
not  ventare  to  promise  himself  that  he  should 
ever  attain." 

No.  4,  Ib.  p.  23.  February  1797.  — “ It 
now  appearcd”  hy  the  “ books  that  “ there 
were  at  this  time  not  less  than  600  men  oíf 
the  store,  and  working  for  themselees  in  the 
colony ; forrning  a vast  dedaction  from  the 
public  strength,  and  adding  a great  many 
chances  against  the  safety  of  prívate  and  pub- 
lic  property,  as  well  as  personal  security.’’ 

Observations.  — Written  conñrmation  of 
the  general  proposition  so  often  repeated  : — 
under  inspection  (viz.  such  inspection  as  the 
Datare  of  the  institution  adinitted  of,)  bad 
enoagh ; out  of  inspection,  worse  and  worse. 
To  “ working  for  theinselves,"  might  have 
been  added  — or  supposed  to  work. 

No.  5,  p.  53.  Octoher  1797.  — “ At  this 
time,  such”  (observes  the  annalist)  “ was  the 
increase  of  crimes,  that  thrice  in  this  month 
was  the  court  of  criminal  judicature  assem- 
hled.  Offences  — marder,  perjury,  forgery, 
and  theft.” 

No.  6,  p.  100.  March  1798.  — “ The  ut- 
most  vigilance  was  constantly  reqaisite  to 
guard  against  robbers,  both  on  land  and  wa- 
ter. It  was  impossible,  in  such  a community 
as  this,  to  have  a pólice  too  strict,  or  to  be 
sufficiently  aware  at  all  times  of  such  a nest 
of  villains.  Many  examples  liad  been  made ; 
but  after  a few  days  had  elapsed,  they  were 
forgotten  ; and  every  act  of  lenily  and  in- 
dulgence  was  found  to  be  ruinous  to  the 
welfare  and  comfort  of  the  whole.  It  was 
to  be  hoped,  however,  that  the  introduction 
of  more  of  the  Letter,  and  fewer  of  the  worst 
sort  of  characters,  would  in  due  time  give 
the  balance  a favourable  turn.” 

Observations This,  we  see,  is  the  ground, 

weak  as  it  is,  apon  which,  in  the  expectation 
of  the  late  (diief  magistrate,  as  in  the  view 
of  the  late  governor,  all  hope  of  moral  im- 
proveinent  rosts : Ihe  not  applying  the  set- 
tlernent  to  the  oiily  parpóse,  witb  reference 
to  which  it  has  ever  been  thought  well  of  by 
anybody.  Quere  as  to  those  “ worst"  cha- 
racters — if  not  scnt  to  this  improved  colony, 
what  else  would  gentlemen  wish  to  have  doné 
witb  them  ? If  these  most  intractable  of  cha- 
racters can  be  disposed  of  witb  advantage  at 
a less  distance  and  at  a less  expense,  might 
not  the  same  cconomy  be  applied  to  the  less 
intractable  ones  ? 

My  language  would  be  somewhat  diíFerent. 
Give  me  the  worst  in  preference : the  greater 
the  ditíiculty,  the  greater  the  glory.  If  there 
must  be  a New  South  Wales,  let  rather  the 
leest  con  upted  go  to  New  South  Wales, 
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lío.  7,  Ib.  p.  105.  April  1798.  — At  this 
time  the  settlers  are  still  spoken  of  as  bcing 
“ certainly  undeservingof  theattention  which 
they  met  witb  from  the  governor.” 

Observations.  — The  settlers  — not  now, 
as  in  Octoher  1792,  “ far  too  many but  the 
settlers;  — the  settlers  in  general.  These 
settlers,  however,  were  the  flower  of  the 
flock  ; the  class,  in  whose  instance  the  pos- 
session  of  permanent  property  — a sort  of 
landed  property,  such  as  the  natiire  of  a go- 
vernment  completely  arbitrary  admitted  of, 
together  with  a portion  of  appropriate  stock — 
would,  according  to  received  tbeories,  afford 
that  .sort  of  security  for  good  behaviour  which 
it  is  in  the  power  of  property  in  such  a State 
of  society  to  gi  ve ; and  who,  as  often  as  the 
occasion  recurs  for  meníioning  them,  are  not- 
withstanding,  and  without  any  discrimination, 
mentioned  as  the  worst. 

No.  8,  Ib.  p.  130.  Octoher  1798.  — At  this 
time  after  speaking  of  the  wilful  burning  of 
a building  at  Sydney,  iised  as  a ckurch  and 
school  (of  which  afterwards),  “ this  circum- 
stance,^’  it  is  observed,  “ must  impress  upon 
the  mind  of  every  one  who  may  read”  this 
account,  to  what  a dreadful  state  of  profligacy 
“ the  colony  had  arrived;  which,  alarming 
as  it  was,  might  have  been  still  worse,  had 
it  not  been  for  the  civil  pólice,  which  for- 
tunately  had  been  establisbed : for  a more 
wicked,  abandonetl,  and  irreligious  set  of 
people,  had  never  been  bronght  together  in 
any  part  of  the  colony.  The  hope  of  their 
amendment  seemed  every  day  to  lessen.” 

Observations.  — No  travelling  without  a 
passport,  &c.  &c.  A sort  of  system  of  gene- 
ral imprisonment  within  the  rules : a system, 
which  having  necessity  for  its  justification, 
was  not  the  less  subject  to  endless  vexations, 
oppressions  aiul  abuses. 

No.  10,  Ib.  p. 210.  May \799. — Bachsliders. 
At  this  time  mention  is  made  of  a convict 
(Robert  Lowe,)  one  of  a number  who,  for 
particular  instances  of  good  behaviour  on 
shipboard,  “ had  received  conditional  eman- 
cipation,  and  been  allowed  to  provide  for 
their  own  maintenance.”  “ Fcw  of  these  peo- 
ple, however,”  it  is  added,  “ were  in  the  end 
found  to  merit  this  reward  and  indulgence,  as 
their  future  (i.  e.  subsequent)  conduct  had 
proved.” 

Observations Whatever  symptoms  of 

previous  good  dispositions  had  at  any  time 
manifested  themselves  among  the  convicta 
while  subject  to  such  degree  of  inspection  as 
the  economical  arrangements  afforded,  were 
scarce  ever  found  capable  of  maintaining 
themselves  against  the  corruptive  effects  of 
the  State  of  society  there  establisbed  : a so- 
ciety composed  of  such  characters,  exempted 
from  all  restraints. 

No.  11,  Ib.  p.  216,  2dJuly  1799. — Still 
the  older  the  settlement,  the  mor»,  universal 
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tile  depravity,  and  the  more  authenticthe 
evidence  of  it.  Two  men  and  a vvoman  had 
just  been  hanged  for  a murder  committed  on 
the  body  of  a kiñd  and  generous  friend  (one 
of  the  missionaries,)  to  save  the  repayment 
of  a sum  of  £10  lent  by  him  to  his  murderers. 
“ The  abandoned  state  in  which  the  settle- 
ment  was  at  this  time,”  continúes  the  annalist, 
“ cannotbe  better  understood  thanby  a perú- 
sal  of  the  following  orders  — The  principal 
mischief  mentioned  is  the  “ late  increased 
number  of  nocturnal  robberies.”  Assigned 
cause — on  the  part  of  the  petty  constables  and 
divisionalwatchmen,  either  extreme  negligence 
or  complicity  with  the  malefuctors.  These 
subordínate  magistrates  were  the  elect  among 
the  men  of  property  in  the  colony.*  Remedies 
proposed  — subscription  for  revvards,  and  a 
System  of  universal  vigilance,  commensurate 
to  the  universal  insecurity. 

Of  these  orders,  it  is  stated  “ that  they 
seemed  to  have  been  attended  with  some 
effect,”because  some  vagrants  were  taken  up 
in  consequence.  The  etfect,  however,  seems 
not  to  have  been  very  great,  since  a state- 
ment  comes  immediately  after  it  — that  still 
“ alarming  depredations  were  nightly  com- 
mitted upon  the  live  stock  of  individuáis.” 

No.  12,  p.  277.  December  1779 Thehis- 

tory  of  this  year  closes  with  an  ejaculatioii  — 
“ May  the  annalist,  whose  business  it  may  be 
to  record  in  future  the  transactions  of  the 
colony,  find  a pleasanter  field  to  travel  in, 
where  his  steps  will  not  be  every  moment 
beset  wñth  murderers,  robbers,  and  incen- 
diaries !” 

No.  13,  p.  296.  Jime  1800.  — Mention 
having  been  made  of  executions,  “ the  num- 
ber of  robbers  and  sheep-stealers”  is  men- 
tioned as  “ still  increasing,  notwithstanding 
the  late  executions.”  Whereupon  comes  a 
question  — “ Can  it  be  wondered  at,  that  so 
much  profligacy  prevailed  in  every  part  of  the 
settlement  ?” 

Observations.  — Here  or  hereabouts  (only 
four  months  later)  concludes  the  regular  part 
of  the  history  — the  part  chronologically 
arranged.  The  intelligence  by  a vessel  that 
quitted  the  colony  at  a posterior  date  (Au- 
giist  1801)  consista  of  nothing  but  a few 
scattered  articles,  mostly  without  distinction 
of  date. 

2.  General  Depravity con/inued — Pernales. 

No.  1,  p.l21.  July  1798 “ Great  com- 

plaints  were  now  made  of  the  profligacy  of 
the  women,  who,  probably  from  having  met 
with  more  indulgence  on  account  of  their  sex 
than  their  general  conduct  entitled  them  to, 
were  grown  so  idle  and  insolent,  that  they 
were  unwnlling  to  do  anything  but  nurse 
their  children,  an  excuse  from  labour  which 
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very  few  were  without.  Were  their  valué  to 
be  estimated  by  the  ñne  children  with  which 
they  had  increased  and  multíplied  the  num- 
bers  in  the  settlement,  they  certainly  would 
have  been  found  to  deserve  every  care  and 
attention  as  useful  members  of  society,  but 
their  vices  were  too  conspicuous  and  promi- 
nent  to  admit  of  much  palliation.” 

Observations Among  these  fine  children 

a curious  enough  topic  of  inquiry  would  be, 
How  many  legitímate  ? how  maiiy  illegiti- 
mate  ? — Another,  though  not  quite  so  as- 
certainable,  Among  the  legitímate,  how  many 
who  had  for  their  fathers  the  husbands  of 
their  mothers  ? — The  managers  of  the  im- 
proved  colony,”  here  at  home,  had  they  re- 
ceived  any  such  Information,  my  Lord  ? had 
they  used  any  endeavout  to  obtain  it  ? were 
they  afraid  of  receiving  it  ? or  was  it  beneath 
their  care  ?f 

No.  2,  p.  123.  Áugust  1798.  — Positively 
had  in  July — another  month,  and  they  are 
become  so  in  the  comparalive  degree  — “ the 
women,  to  their  disgrace,”  says  their  histo- 

•j-  It  cannot  have  been  a secretto  them.  In  the 
unpublished  book,  entitled  Panopticon,  printed 
in  1791,  I find  in  page  141,  on  Separatiun,  &c. 
the  following  passage ; — “ Turn  now  to  New 
South  Wales  : 2000  convicts  of  both  sexes,  and 
160  soldiers,  not  to  speak  of  oflicers,  jumbled 
together  in  one  mass,  and  mingling  like  beasts ; 
in  two  years,  from  14  marriages,  87  births  : the 
moráis  of  Otaheite  introduced  into  New  Holland, 
by  the  médium  of  Oíd  Lngland.y 

After  this  I find  a reference  as  follows  ; — “ S:e 
Governot  PhiUips’accountof  the  settlement,  4to. 
1791,  pp.  viii.  67  ; Mr.  White’s  ditto,  4to.  1790, 
and  extracta  of  letters  and  accounts  printed  and 
laid  before  the  House  of  Commons  in  pursuance 
of  an  order  of  April  8th  1791,  p.  3.” 

November  1802 I find  now,  my  Lord,  1 

ought  to  beg  pardon  of  the  beasts,  since  by  sub- 
sequent  accounts  there  have  been  times  in  which, 
in  point  of  decency,  as  far  as  depends  upon 
clotning,  tire  four-footed  race  have  had  greatly 
the  advantage. 

No.  .1,  II.  Collins,  p.  101,  March  1798. — 

Provisions... stores — 16  moii//is  since  the  last 
were  received.  A few  slops  were  seryed  to  the 
male  convicts  in  the  beginning  of  this  month, 
they  being  nearhj  nakcd,  and  the  store  unable  to 
supply  them  with  covering.” 

No,  2,  Ib.  p.  142,  January  1799. — “ The  con- 
victs in  general  had  suffered  much  through  want 
of  clothing  and  bedding.  Indeed,  during  the 
late  harvest,  severa l gongs  were  seen  labouring 
in  the  field  as  frecof  clothing  ofanu  kind  as  the 
savages  of  the  country.  This  had  made  them 
insolent,  and  anonymous  letters  were  dropped, 
in  which  were  threatenings  of  what  would  be  done 
at  the  proper  season.” 

Nakedness,  and  thence  insolence: — and  tne 
blame,  my  I>ord_  where  is  it  ? With  those  who 
wore  no  clothes  because  they  could  get  none . 
or  with  those  who  leí't  them  without  clothes  f— 
Suffer  tillyou  rot,  suffer  without  complaint— no 
notice  taken;  complain — notice  uken  that  you 
are  insolent  Harsh  forms  e.xcepted,  could  not 
your  1/ordship’s  recoUection  furnish  you  with 
something  like  another  instance  ? 
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rían  at  this  time,  “ were  far  worse  thun  the 

mcn.”  ^ . 

No.  3,  p.  128,  October  1798.  — In  speak- 
ing  of  the  seamen  belonging  to  “ some  of  the 
whalers  that  were  in  the  harbour,”  the  women 
of  the  colony,  along  with  the  spiríts  oí  it,  are 
mentioned  as  the  two  temptations  so  pecu- 
Harly  calculated  “ everywkere  to  lead  them 
astray. 

Observations. — Everywhere?  Yes,  so  far 
as  concerns  certain  vices,  such  as  idieness, 
prodigallty,  and  improvidenccí  biitnot  every- 
where intü  crimes.  It  is  only  in  New  South 
Wales  that  incontinence  exposes  a man  ne- 
ccssarilv  and  uniformly  to  the  seductions  of 
>vomen  “ far  worse  ihan  the  men” — ^the  men 
of  New  South  Wales,  i.  e.  far  worse  than  a 
gang  of  robbers,  burgliirers,  murderers,  and 
iiicendiaries. 

No.  4,  p.  138.  NotK  1798.  — At  this  time, 

the  coinplaints  which  were  daily  made  of 
the  refractory  and  disobedient  conduct  of  the 
convict  women  rendered  it  absolutely  ne- 
cessary”  (it  is  said)  “ that  some  stops  should 
be  instantly  taken  to  make  them  more  clearly 
understand  the  riature  of  their  situation,  and 
tlic  duties  tbey  were  liable  to  perform  — 
Semper  eadem,  worse  and  worse. 

No.  5,  p.  218.  3¿  July  1799. — Bad  be- 
yond  endurance.  The  opinión  above  given 
is  not  peculiar,  either  to  the  late  chief  ma- 
gistrate,  writing  at  a distance  from  the  colony, 
or  to  bis  informant  on  the  spot.  It  is  pro- 
claimed  on  the  spot  in  public  orders  by  the 
bighest  authority  in  the  place.  “ The  con- 
tinual  coinplaints  which  are  made  of  the  con- 
duct of  the  female  conviets  require”  (says  the 
governor  in  his  order  of  this  day)  “ the  most 
rigid  and  determiiicd  discipline,  with  such 
characters,  who,  to  the  disgrace  of  their  sex, 
are  far  worse  than  the  men,  and  are  generally 
found  at  the  bottom  of  every  iiifamous  trans- 
action  that  is  committed  in  the  colony.” 

No.  6,  p.  272.  November  1799 Speaking 

of  divine  Service  on  Sundays,  “ The  women” 
(it  is  said)  were  also  directed  to  be  more 
punctual  in  their  appearance ; for  these  still 
availed  themselves  of  the  indulgence  which 
as  women  they  had  been  treated  with,  seldom 
thinking  themselves  included  in  the  restric- 
tions  that  were  laid  upon  others.” 

No.  7,  p.  284.  February  1800 This 

month  e.xhibits  a particular  example  of  the 
cífect  of  such  characters,  not  upon  their  fel- 
low-convicts  only,  but  also  upon  the  soldiery. 
“ One  of  these  people,  a quiet  well-disposed 
young  man,  fell  a victim  to  an  attachment 
which  he  had  formed  with  an  infamous  wo- 
inan,  wlio,after  plundering  him  of  everything 
valuable  that  he  possessed,  turned  him  outof 
the  house  to  make  room  for  another.  This 
treatment  he  could  not  live  under ; and  pla- 
cing  the  muzzle  of  his  gun  beneathhis  chin, 
be  drew  the  trigger  with  his  foot,  and,  the 


contenta  going  through  his  neck,  instantly 
expired.” 

No.  8,  p.  290.  \Ath  April  1800 — It  was  in 
order  to  make  an  addition  to  the  numbers  of 
this  sex,  elsewhere  the  better  half  of  the  spe- 
cies,  but  in  this  “ improved”  colony  “ far  the 
worst,”  that  on  this  day  the  Speedy  whaler  is 
mentioned  as  arriving  from  England  with  50 
“female  conviets;  and  what  were  mucb  more 
welcome  and  profitable”  (observes  the  histo- 
riographer,)  “ 832  casks  of  salt  provisions, 
which  enabíed  the  governor  once  more  to  issue 
afull  ration,”  Profitable?  Yes:  weleomeness 
depends  on  appetites  and  tastes. 

V.  General  Depuavity  — Particular 
Eiemplificntions. 

No.  1,  p.  4.  October  1796 At  thisti.Tie, 

after  speaking  of  “ a murder  committed  by 
a man  on  the  person  of  a woman  with  whom 
he  cohabited,” — “ This”  (it  is  added)  “ made 
the  fifth  circumstance  of  the  kind  which  had 
oceurred  within  the  last  twelve  months ; and 
so  excessively  abandoned  were  the  people, 
that  it  was  scarce  possible  to  obtain  sufficient 
proof  to  convict  the  offenders.” 

No.  2,  p.  196.  January  1799.  — A burg- 
lary  committed  at  this  time  in  the  house  of 
the  acting  commissary  (the  head-keeper  of 
the  public  stores)  is  no  otherwise  worth  dis- 
tinguishing  than  as  it  shows  the  audacity  of 
the  delinquent,  and  the  insecurity  of  those 
abodes  and  masses  of  property  which  would 
naturally  be  the  best  guarded  and  most  se- 
cura. 

No.  3,  p.  197.  January  1799. — This  next 
page  affords  an  occurrence,  distinguished  from 
the  herd  of  crimes  by  two  circumstances  — 
the  magnitude  of  the  property  stolen,  and 
the  multitude  of  the  delinquents  associated, 
“ Before  this  court”  (a  court  held  on  this  day) 
“ was  brought  parí  of  a nest  of  íhieves  who 
had  lately  stolen  property  to  the  amount  of 
several  hundred  pounds.” 

Observations.  — As  in  the  first  part,  so  in 
this  second,  the  history  of  “ the  improved” 
and  ever-improving  colony  has,  for  its  chief 
ingredients,  a pot  pourri  of  crimes.  Giving, 
if  without  particular  selection,  any  further 
additions  to  the  bead-roll  of  individual  of- 
fences,  I might  be  accused,  though  in  another 
sense,  of  adding  piracy  to  the  list.  Dropping 
all  such  comparative  peccadillos  as  robbery 
and  burglary,  I will  therefore  commit  no 
further  trespass  on  the  respectable  histo- 
riales well-earned  rights  of  authorship  than 
by  picking  out  the  cases  of  incendiarism  as  I 
find  them  rearing  their  heads  above  the  herd 
of  ordinary  crimes. 

VI.  Depravity — Particular  Exempiyica-^ 
tions  — Incendiarism. 

No.  1,  p.  17.  January  1797,  — “ The  go- 
vernor, on  his  return  from  his  excursión,  had 
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the  mortification  of  seeing  a stack,  contain- 
ing  about  800  busbels  of  wheat,  burnt  to 
the  ground.  This  happened  at  Toongabbe, 
near  which  place  the  country  was  everywhere 
in  Jlames,  and  where  much  wheat  belonfíing 
to  government  was  stacked.  By  the  acciden- 
tal vicinity  of  a jail  gang,  and  assistance 
bought  of  them  by  a universal  pardon,  other 
Btacks  were  saved.  Although  at  this  season 
of  the  year”  continúes  our  author,  “ there 
were  days  when,  from  the  extreme  heat  of  the 
atmosphere,  the  leaves  of  many  culinary  plants 
growing  in  the  gardens  have  been  reduced  to 
powder,  yet  there  was  some  ground  for  sup- 
posing  that  this  accident  did  not  arise  from 
either  the  heat  of  the  weather,  or  the  tire  in 
the  woods.  The  grain  that  was  burnt  was 
the  property  of  government,  and  the  destruc- 
tion  of  800  bushels  of  wheat  made  room  for 
that  quantity  to  be  received  into  the  stores 
from  the  settlers  who  had  wheat  to  sell  to  the 
commissary : there  were,  moreover,  at  this 
time,  some  ill-designing  people  in  the  country, 
who  were  known  not  to  have  much  regard 
for  the  concerns  of  the  public.  An  inquiry 
was  set  on  foot  to  discover,  if  possible,  the 
perpetrators  of  this  mischief,  but  nothing 
could  be  made  of  it.” 

Thus  far  our  historian.  Two  other  points — 
the  impossibility  of  obtaining  evidence,  and 
the  nature  of  the  climate,  devoting  of  itself 
the  fruits  of  industry  to  the  flames  — will  be 
noticed  elsewhere. 

No.  2,  p.  69.  December  1797 “ Some 

time  in  this  month,  the  house  of  Joiin  Mis- 
cham,  a settler  in  the  district  of  Coiicord, 
was  attacked  by  three  villains,  and  set  on  fire, 
together  with  a stack  of  wheat  which  he  had 
just  completed  and  secured  against  the  wea- 
ther. This  unfortunate  man  was  indebted 
about  £33,  which  the  contents  of  bis  wheat- 
stack  would  have  paid  off ; but  now,  besides 
being  very  much  beaten,  he  had  the  world  to 
begin  again,  with  a load  of  debt  which  this 
untoward  accident  would  much  increase.  The 
man  himself  knew  not  to  what  cause  to  attri- 
bute  it ; and  he  was  as  ignorant  who  were  his 
enemies,  for  two  of  them  had  blackened  their 
faces,  and  to  the  third  he  was  a stranger.” 

No.  3,  p.  72.  December  1797-  — “ The 
weather  was  now  become  exceeding  hot;  and 
as,  at  this  season  of  the  year,  the  heat  of  the 
sun  was  so  intense  that  every  substance  be- 
canie  a combustible,  and  a single  spark,  if  ex- 
posed  to  the  air,  in  a moment  became  ajiame, 
much  evil  was  to  be  dreaded  from  fire.  On 
the  east  side  of  the  town  of  Sydney,  a fire, 
the  effect  of  intoxication  or  carelessness, 
broke  out  among  the  convicts’  houses,  when 
three  of  them  were  quickly  destroyed ; and, 
three  miles  from  the  town,  anothcr  house 
was  burnt  by  some  runaway  wretches,  who 
being  displeased  with  the  owner,  took  this 
diabülii»!  method  of  showing  it.” 


No.  4,  p.  129.  October  1798 “Between 

seven  and  eight  o’clock  in  the  evening  of  this 
• day,  the  church  on  the  east  side  of  the  cove 
was  discovered  to  be  on  fire.  Every  assist- 
ance, as  far  as  numbers  could  be  useful,  was 
gi  ven,  but  ineffectually ; for  the  building  being 
covered  with  thatch,  which  was  at  this  time 
exceedingly  dry  and  combustible,  it  was  com- 
pletely  consumed  in  an  hour. 

“ This  was  a great  loss,  for  during  the 
working-days  of  the  week,  the  building  was 
used  as  a school,  in  which  from  150  to  200 
children  were  educated,  under  the  immediate 
inspection  of  Mr.  Johnson,  the  clergyman.  As 
it  stood  entirely  alone,  and  no  person  was 
sufFered  to  reinain  in  it  after  the  school  hours, 
there  was  not  any  doubt  that  this  atrocious 
act  was  the  effect  of  design,  and  the  conse- 
quence  of  the  late  order  which  had  been  given 
out,  and  had  been  rigidly  executed,  enforcing 
attendance  on  divine  service  ; and  in  the  view 
of  rendering,  by  the  destruction  of  the  build- 
ing, the  Sabbath  a day  of  as  little  decency 
and  sobriety  as  any  other  in  the  week.” 

No.  5,  p.  132.  October  1798 “ On  the 

evening  of  the  llth,  another  fire  happened 
in  the  town  of  Sydney,  which,  but  for  a great 
deal  of  care  and  activity,  might  have  burnt 
all  the  houses  on  the  east  side.  A row  of 
buildings,  which  had  been  lately  erected  for 
the  nurses  and  other  persons  employed  about 
the  hospital,  was  set  on  fire  and  totally  con- 
sumed. The  flames  very  nearly  reached  the 
boat-yard,  in  which  were  many  concerns  of 
valué.” 

Observations Taken  by  themselves,  the 

words  “ was  set  on  fire,”  suggest  the  idea 
of  the  wilful  act  of  man ; but  as  nothing  is 
said  of  rewards  ollered,  or  other  endea vours 
used,  for  the  discovery  of  the  authors  of  the 
mischief,  possibly  this  occurrence  was  not 
meant  to  be  iinderstood  as  belonging  to  the 
calendar  of  crimes.  In  the  next  article,  how- 
ever,  where  the  mischief  is  expressly  referred 
to  human  will  as  its  cause,  the  expression  is 
the  same — “w-’as  set  on  fire,” — and  nothing  is 
said  about  reward,  any  more  than  here. 

No.  6,  p.  197.  Janvary  1799.  — “ On  the 
night  of  the  1 Ith, between  the  hours  of  eleven 
and  twelve,  the  public  gaol  at  Sydney,  which 
cost  so  much  lahour  and  expense  to  ercct, 
was  set  onfire,  and  soon  completely  consumed. 
The  building  was  thatched,  and  there  was 
not  any  doubt  of  its  having  been  done  through 
design.  But,  if  this  was  the  fact,  it  will  be 
read  with  horror,  that  at  the  time  there  were 
confined  within  its  walls  20  prisoners,  uiost 
of  whom  were  loaded  with  irons,  and  who 
with  difficulty  were  snatchcd  from  the  flames. 
Feeling  for  each  other  was  never  imputcd  to 
these  miscreants,  and  yet,  if  several  were  en- 
gaged  in  the  commission  of  a crime,  they  have 
seldom  been  known  to  betray  their  couip(y**ons 
in  iniquity." 
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Ohservnlions What  a picture  of  society  ! 

The  bond  of  connexion  not  sympathy,  but  an- 
tipatliy  — not  sympathy  for  one  another,  but 
antipathy  to  government,  the  coinmon  enemy. 

No.  7,  p.  277.  Deccmher  1799.—“  Aboiit 
teti  o’clock  of  the  night  of  the  same  day,  the 
log  gnol  at  Paramatta  was  wilfully  and  mali- 
ciously  set  oii  fire,  and  totally  consumed.  The 
prisoiiers  who  wcre  confiiied  were  with  difTi- 
culty  snatched  froin  the  flamcs,  but  so  iniser- 
ably  scorched,  that  one  of  them  dicd  in  a fe  w 
days.  This  bitilding  was  a hundred  feet  in 
leñgth,  remarkably  strong,  and  had  been  con- 
stnicted  with  much  labour  and  expense.” 

“ The  rewards  which  bad  been  formerly 
held  out  upon  similar  occasions,  were  now 
oíTered  to  any  man  or  woman  who  would 
eome  forward  with  evidence.” 

Observations Rewards  upon  rewards, 

and  alwiiys  with  the  same  success.  A feature 
so  reinarkable  and  characteristic  may  furnish 
matter  for  a sepárate  head. 

Of  all  criines,  those  excepted  w'hieh,  by 
striking  at  the  root  of  government  itself, 
threaten  the  community  with  the  complicated 
and  unlimitedly  extensivo  miseries  of  foreign 
or  civil  war,  incendiarism  may  be  set  down 
as  the  most  pernicious.  If  wilful  inundation 
be  likewise  to  be  excepted,  it  is  only  in  the 
comparatively  few  particular  situations,  in 
which,  by  the  removal  of  some  barrier  op- 
posed  to  the  forcé  of  waters,  the  wickedness 
of  a rash  hand  may  plunge  an  indefinitely  ex- 
tended tract  of  country  in  a ruin  still  more 
extensive  than  can  be  brought  upon  it  by  the 
destructive  power  of  fire. 

Wide-spreading  as  the  mischief  of  the  first 
crder  is  but  too  apt  to  be,  the  mischief  of 
the  second  order  is  sure  to  be  still  more  so. 
W’hile  individuáis  in  any  number  may  have 
been  involved  in  the  actual  past  calamity,  no 
individual  whatever  within  the  rcach  of  the 
report  can  he  secure  against  the  terror  which 
the  idea  of  future  possible,  and  toappearance 
more  or  less  probable,  calamities  of  the  like 
kind,  cannot  but  inspire  — exitium  ad  paucos 
metus  ad  omnes. 

The  final  causes,  or  gencrating  motives, 
capable  of  giving  birth  to  it,  are  prodigiously 
diversified.  The  specimen  your  Lordship  has 
just  been  seeing  is  not  a scanty  one.  En- 
sport,  appetite  for  yain,  may  be  set 
down  as  the  most  common : and  among  these, 
enmity,  it  not  the  most  frequent,  is  the  most 
obvious. 

Sport,  by  no  means  an  unexampled  one, 
is  to  all  but  the  abandoned  perpetrator  the 
most  horrible  and  terrific.  From  the  incen- 
diary,  whose  hand  is  not  put  in  motion  but 
by  enmity,  those  alone  have  to  fear  whose 
misfortune  it  is  to  have  excited,  or  to  stand 
connected  in  a certain  way  by  vicinity  of  pos- 
Bcssion  with  some  one  who  has  excited  that 
passion  111  bis  breast.  But,  fi-ora  the  hand 


in  which,  while  spreading  destruction  in  this 
its  most  diifusive  shape,  the  forcé  of  the  so- 
cial and  restraining  motives  has  not  pro  ved  a 
match  for  so  pigmy  a passion  as  mere  sport 
— and  this,  too,  a motive  which  requires  not, 
as  enmity  does,  any  particular  relation  or  in- 
cident  to  bring  it  into  action — from  the  as- 
saults  of  such  a hand,  where  is  the  individual 
that  can  cali  himself  safe?  Who  was  safe 
under  Ñero  ? who  was  safe  under  Alexander 
and  Tha'ís  when  in  their  cups? 

Where  appetite  for  yain  is  the  generating 
motive,  it  can  only  be  in  virtue  of  some  spe- 
cial  relation,  most  commonly  of  the  cominer- 
cial  kind,  the  eíTcct  of  which  is  to  put  into 
the  hands  of  a particular  individual  a relativa 
proft  derived  from  an  event,  the  effect  of 
which  is  to  produce,  with  reference  to  the 
general  mass  of  property,  a mere  loss.  Thus 
in  a case  but  too  often  exemplified,  a man 
who  has  insured  his  house  for  more  than  it  is 
worth,  may  derive  a profit  from  the  destruc- 
tion of  it.  Thus  again,  in  a case  (as  per 
No.  1)  which  could  in  no  other  place  have 
found  existence  so  easily  as  in  New  South 
Wales,  a man  who  has  a commodity  to  sell 
may,  without  the  intervention  of  any  such 
source  of  special  relation  as  a preceding  con- 
tract,  derive  a gain  from  the  destruction  of 
a stock  of  the  same  sort  of  commodity, 
whether  in  the  hands  of  the  consumer  (as  in 
that  case)  or  in  the  hands  of  a rival  dealer. 

In  fact,  there  is  scarce  a propensity  in  hu- 
man nature,  that,  by  one  accident  or  other, 
may  not,  in  ininds  suitably  disposed,  lead  to 
the  commission  of  this  crime.  Any  object 
which,  by  thwarting  this  or  that  propensity, 
presents  itself  as  a source  of  this  or  that 
uneasiness,  or  as  an  obstacle  to  this  or  that 
pleasure  — every  such  object,  so  it  be  but  of 
a nature  easily  subjected  to  the  power  of  the 
devouring  element,  is  capable  of  putting  in 
action  a generating  motive,  adeqiiate  to  the 
production  of  this  crime.  It  is  in  this  way, 
that  not  jails  only  (as  per  Nos.  6 and  7,)  but 
schools  and  churches  (as  per  No.  4)  have 
found  incendiarles  in  New  South  Wales. 

In  that  privileged  seatof  depravity,  scarce 
a heart,  that  in  the  vulgar  motive  of  enmity 
(not  to  speak  of  motives  of  mere  casual  oc- 
currence)  may  not  at  any  time  experience  a 
generative  power,  adequate  to  the  produc- 
tion of  this  crime.  In  the  abstract  entity 
yovernment,  each  subject  beholds  there,  not 
as  elsewhere,  a protector,  but  an  enemy : and 
that  ideal  enemy  he  sees  embodied  and  made 
flesh  in  the  persons  of  as  many  individuáis 
as  that  government  has  functionaries. 

Even  in  England,  cases  are  not  wantiiig, 
where  a sort  of  blind  malignity  — a mixed 
propensity,  compounded  of  sport,  envy,  and 
despair  — has  not  only  without  any  spccial 
provocation,  but  without  any  a.ssignable  ad- 
vantage  in  any  shape,  given  birth  to  tbis 
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erime,  in  muny  a deluded  breast,  which  till 
that  fktal  moment  had  known  no  gnile.  In 
times  of  scarcity,  destruction  is  the  grand 
remedy  of  an  unthinking  poptilace  : and  on 
these  occasions^re,  the  most  commodious  of 
all  instrumenta,  is  seldom  suíFered  to  lie  idle. 
But  scarcity  — simple  scarcity  — is  not  so 
freqiient  in  England  asfamine  itself  not  only 
has  hitherto  been,  but  (as  your  Lordship,  I 
believe,  will  see)  may  in  reason  be  ever  ex- 
pected  to  be  in  New  South  Wales. 

The  speculation  is  not  an  idle  one,  since 
the  greater  the  number  of  the  motives,  each 
adequate  of  itself  to  the  production  of  the 
offenoe,  the  greater  at  all  times  the  number 
of  chances  that  any  given  hand  will,  by  fall- 
ing  vvithin  the  sphere  of  action  of  some  one 
of  all  these  forces,  be  drawn  into  the  com- 
mission  of  that  offence.  In  New  South  Wales, 
incendiarism  (as  your  Lordship  sees)  is  pro- 
duced  by  motives  which  would  scarce  lead 
to  it  anywhere  else. 

Motives  are  nothing  without/aci7¿íies.  Fa- 
oilities,  to  a degree  unexampled  elsewhere, 
are  afforded  (your  Lordship  has  seen)  by  the 
very  nature  of  the  climate ; while  the  means 
of  preventing  the  mischief,  or  so  much  as  con- 
fining  it  within  any  given  limits,  on  a soil 
where  every  blade  is  tinder,  are  not  vvithin 
the  reach  of  industry  or  art. 

On  both  accounts  — on  all  accounts — this 
highest  upon  the  scale  of  ordinary  crimes — 
this  outrage,  of  which  murder  forms  often- 
times  but  a part — this  cause  of  ruin,  by  which 
the  very  existence  of  the  vvhole  colony — stock, 
subsistence,  inhabitaney — is,  in  such  a situ- 
ation,  at  all  times  rendered  precarious  — in- 
cendiarism, in  a Word,  has  never  in  any  other 
country  been  nearly  so  frequent  as  it  has  been, 
and  from  the  very  nature  of  the  case  may  ever 
oe  expected  to  be,  in  New  South  Wales. 

At  present,  it  is  only  in  a moral  point  of 
view  that  the  mischief  claims  our  notice : here- 
after,  under  the  head  of  Economy,  it  may  be 
matter  of  inquiry,  how  far,  amidst  so  many 
ever-probable  causes  of  destruction,  of  which 
in  such  a country  so  inhabited  this  is  but  one, 
subsistence  can  be  regarded  as  tolerably  se- 
cure,  and  whether  it  be  worth  while  spend- 
ing  fourscore  thousand  pounds  a-year  or  so, 
in  combustibles  for  bonfires  at  such  a dis- 
tance. 

VII.  Remedies  unavailing  — SpirituaL 

No.  I,  p.  3.  October  1796 “ Directing 

bis  attention  also  toward  the  morality  of 
the  settlement,  a point  which  he  Could  not 
venture  to  promise  himself  that  he  should 
ever  attain,  he  [the  governor]  issued  some 
necessary  orders  for  enforcing  attendance  on 
divine  Service,  and  had  the  satisfaction  of 
seeing  the  Sabbath  better  observed  than  it 
had  been  for  some  time  past.  But  there  were 
tome  who  were  refractory.  A fellow  named 
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Caroll,  an  Irishman,  abused  and  ill-treated  a 
constable  who  was  on  his  duty  ordering  the 
people  to  church,  saying  that  he  would  nei- 
ther  obey  the  clergyman  ñor  the  governor : 
for  which,  the  next  day,  he  was  properly  pu- 
nished.” 

No.  2,  p.  51.  Septemher  1797 “ A church 

clock  having  been  brought  to  the  settlement 
in  the  Reliance  when  that  ship  arrived  from 
England,  and  no  building  fit  for  its  reception 
having  been  since  erected,  preparations  were 
now  making  for  constructing  a tower  fit  for 
the  purpose ; to  which  might  be  added  a church, 
whenever  at  a future  day  the  increase  of  la- 
bourers  might  enable  the  governor  to  direct 
such  an  edifice  to  be  built.” 

Observations — In  the  first  place  the  rvffle ; 
— the  shirt  to  follow  it — one  time  or  other, 
or  never,  as  it  might  happen.  Neither  in  the 
literal,  ñor  therefore  in  the  figurativa  sense, 
does  edijication  appear  to  have  been  any  great 
object  with  governors  iñ  the  improved  colony, 
any  more  than  with  the  governed.  To  speak 
candidly,  why  should  it  have  been?  Of  what 
use  could  the  externáis  of  religión  be,  in  a 
community  in  which  the  only  emotions  they 
could  reasonably  be  expected  to  give  rise  to 
were  those  of  hatred  and  contempt  ? Better 
no  church,  than  to  be  burnt  down ; better  no 
Service,  than  to  be  scofied  at. 

No.  3,  p.  122, 123.  August  1798.  — “ The 
abandoned  and  dissipated  disposition  of  most 
of  those  who  were  or  had  been  conviets,  so 
much  to  be  regretted  and  so  often  mentioned, 
was  particularly  manifest  in  a shameful  abuse 
of  the  Sabbath,  and  a profane  ridicule  with 
which  everything  sacred  was  treated.  A con- 
duct  so  derogatory  to  every  Christian  prin- 
cipie had  from  time  to  time  been  severely 
reprobated,  but  it  had  now  arrived  at  a height 
that  called  for  the  exertion  of  every  advócate 
for  morality  to  subdue.  Observing  that  in- 
stead  of  employing  the  Sunday  in  the  per- 
formance of  those  duties  for  which  that  day 
was  set  apart,  it  was  passed  in  the  indulgence 
of  every  abominable  act  of  dissipation,  the 
overseers  of  the  different  gangs  were  strictly 
ordered  to  see  their  men  mustered  every 
Sunday  morning,  and  to  attend  with  them  at 
church.  The  superintendents  and  constables 
were  to  see  this  order  complied  with,  and 
that  the  women  (who  to  their  disgrace  were 
far  worse  than  the  men)  were  strictly  looked 
after,  and  made  to  attend  divine  service  regu- 
larly.  And  as  example  might  do  something, 
the  officers  were  not  only  to  send  a certain 
number  of  their  servants,  but  they  were  also 
called  upon,  civil  and  military,  to  assist^  in 
the  execution  of  this  order ; to  the  meaning 
of  which  the  magistrates  were  required  in  a 
particular  degree  to  pay  their  attention,  in 
compelling  a due  obedience  tbereto,  by  pre- 
venting the  opening  of  the  licensed  public- 
üouses  during  the  hours  of  divine  Service,  as 
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well  aH  any  irregularity  on  the  day  appropri- 
atcd  to  the  performance  thereof.” 

Ohservalions. — Thisvvas  “ compelling  them 
to  come  in"  with  a vengeance  : but  to  what 
use,  or  with  what  fruit  ? — where  were  the 
wedding  garments  ? 

As  to  the  foiintains  of  liquid  poison,  if  they 
could  be  sealed  up — sealed  up  to  any  purpose 

at  church  times,  why  not  at  other  times, 

and  for  ever  ? — But  as  to  this,  see  Drunheu- 
ness. 

No.  4,  p.  129.  ls<  Octoher  1798.  — “ Be- 
twecn  se  ven  and  eight  o’clock  in  the  evening 
of  this  day,  tlie  church  on  the  east  side  of  the 
Cove  was  discovered  to  be  on  fire.  Every 
assistance,  as  far  as  niimbers  could  be  useful, 
wasgiven,  but  ineffectually ; for  the  building 
being  covered  with  thatcb,  which  was  at  this 
time  exceedingly  dry  and  combustible,  it  was 
completely  consumed  in  an  hour. 

“ This  was  a great  loss ; for  during  the 
working  days  of  the  week,  the  building  was 
used  as  a school,  in  which  from  150  to  200 
children  were  educated,  under  the  immediate 
inspcction  of  Mr.  Johnson,  the  clergyman.  As 
it  stood  entirely  alone,  and  no  person  was  suf- 
fered  to  remain  in  it  after  the  school  hours, 
there  was  not  any  doubt  that  this  atrocious 
act  was  the  effect  of  design,  and  the  conse- 
quence  of  the  late  order  which  had  been  given 
out,  and  had  been  rigidly  executed,  enforcing 
attendance  on  divine  Service,  and  in  the  view 
of  rendering,  by  the  destruction  of  the  build- 
ing, the  Sabbath  a day  of  as  little  decency 
and  sobriety  as  any  other  in  the  week.  The 
perpetrators  of  this  mischief  were,  however, 
disappointed  in  their  expectation  ; for  the  go- 
vernor,  justly  deeming  this  to  have  been  the 
motive,  and  highly  irritated  at  such  a shame- 
ful  act,  resolved,  if  no  convenient  place  could 
immediately  be  found  for  the  performance  o. 
public  worship,  that  instead  of  Sunday  being 
employed  as  each  should  propose  to  himself, 
the  whole  of  the  labouring  gangs  should  be 
emploged  on  that  day  in  erecting  another  build- 
ing  for  the  purpose.  It  happened,  however, 
that  a large  storehouse  was  just  at  that  time 
finished  ; and  not  being  immediately  wanted, 
it  vvas  litted  up  as  a church ; and  thus  not  a 
single  Sunday  was  lost  by  this  wicked  design.” 

Observations On  the  Sabbath,  all  work, 

and  no  devution,  cries  the  accusing  ángel.— 
Work?  Yes,  answers  the  recording  ángel; 
but  holy  Work,  work  in  order  to  devotion. 
What  a conflict  between  the  letter  and  the 
spirit!  — Aon  in  me  tantas  componere  lites. 

I leave  it  to  the  Saundersons  of  the  age. 

No.  5,  272,  November  1799 “ The 

very  little- attention  which  had  longbeen,  and 
continued  to  be  shown  to  the  duties  of  reli- 
gión, and  the  want  of  that  decency  and  re- 
spect  which  were  due  to  the  return  of  the 
Salíbatli,  were  now  so  glaringly  conspicuoiis, 
that  it  became  necessary  to  repeat  the  orders, 
which  had  indeed  often  been  given  upon  that 
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subject,  and  agaln  to  cali  upon  every  perwn 
possessed  of  authority,  to  use  that  authority 
in  compelling  the  due  attendance  of  the  con- 
victs  at  church,  and  other  proper  observance 
of  the  Sabbath.  The  women  were  also  di- 
rected  to  be  more  punctual  in  their  appear- 
ance ; for  these  still  availed  themselves  of  the 
indulgence  which,  as  women,  they  had  been 
treated  with,  seldom  thinking  themselves  in- 
cluded  in  the  restrictions  that  were  laid  upon 
others.” 

Observations.  — It  would  be  an  amusing 
sight  in  sorae  respects,  if  it  were  not  in  other 
respects  so  melancholy  an  one,  to  see  the  go- 
vernor  thus  fighting  the  demon  of  irreligión — 
fighting  him  with  the  same  straws  with  which 
your  Lordship  will  behold  him  presently  fight- 
ing the  hydra  of  drunkenness. 

No.  6,  p.  299.  August  1800.  — “ if  in 
defiance  of  the  various  orders  which  had  been 
given  to  enforce  a due  attendance  on  Sunday 
at  divine  Service,  that  day  still  continued  to 
be  marked  by  a neglecl  of  its  sacred  duties, 
an  order  was  again  given  out  on  the  25th, 
pointing  out  the  duties  of  the  superintend- 
ents,  constables,  and  overseers  in  this  par- 
ticular instance,  and  assuring  them  that  a 
farther  neglect  on  their  part  would  be  fol- 
lowed  by  their  dismission  from  their  respec- 
tive situations.” 

Observations At  this  period,  along  with 

the  civil  and  military,  ends  the  ecclesiastical 
history  of  the  “ improved”  colony.  What  ef- 
fect has  since  been  produced  by  these  fresh 
orders  succeeding  to  former  orders,  as  often 
defied  as  issued,  may  be  left  to  conjecture  — 
to  conjecture  grounded  on  unvarying  expe- 
rience,  as  well  as  the  unchangeable  nature  of 
the  case. 

3.  Per  Contra  — Penitentiary  System 

No.  7.  Philadelphia,  1793.  Lownes,  p.  89 
— “ Their  [the  prisoners’]  decorum  and  at- 
tention  at  times  appointed  for  religious  wor- 
ship,  have  been  obvious,  and  are  such  as  have 
obtained  the  approbation  of  all  those  w-ho 
have  been  witnesses  to  it.” 

VIII.  Remedies  unavailing — Temporal. 

1.  Punishments  and  Rewards  — Evidence 
unobtainable. 

This  head  will  consist  in  good  raeasure  of 
recapitulations. 

No.  1,  p.  4.  October  1796 “ Five  mur- 

ders  in  the  year,”  as  above,  page  220.  Strong 
presumptive  proof  adduced ; but  the  kind  of 
evidence  necessary  to  establish  the  offence 
withheld.” 

No.  2,  p.  69.  December  1796 “ The  house 

and  stock  of  a poor  settler  involved  in  debt, 
purposely  destroyed  by  fire.  Emandpation, 
with  a settlement,  offered,  and  offered  iu  vain, 
for  evidence.” 

No.  3,  p.  lio,  May  1798.  — “ A fine  bull 
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Calf  bfelonging  to  an  ofBcer  was  about  this 
time  taken  from  the  herd ; and  though  con- 
eiderable  rewards  were  offered  for  the  disco- 
very  of  the  ofFender,  nothing  transpirad  that 
could  lead  to  it.  This  was  a serious  evil ; 
for  the  care  and  attention  of  years  might  in 
one  night’s  time  be  destroyed  by  the  villany 
of  a few  of  these  lawless  people.” 

No.  4,  p.  130.  Ocíoier  1798 Burning 

of  the  church  and  school  at  Sydney.  — Re- 
ward  of  £30,  with  emancipation  if  a non- 
expiree ; return  to  England,  if  an  expiree. 
“ But  it  was  seen  with  concern,”  adds  the  his- 
torian, “ that  rewards  and  punishments  alihe 
Jailed  in  their  effect.” 

No.  5,  p.  197.  January  1799 Speaking 

of  a number  of  “ exccutions  and  punishments" 
that  took  J^lace  at  this  time,  “ it  might  be 
supposed,”  observed  the  historian,  “ that  they 
would  have  operated  as  a check  to  the  com- 
mission  of  offences ; but  they  appeared  to  be 
whoUy  disregarded." 

No.  6,  p.  268.  October  1799 “ About 

this  time  a young  ox  was  missing  from  the 
government  stock -yard  at  Tongabbe,  and 
there  was  every  reason  to  suppose  it  had 
been  driven  away  and  slaughtered.  . . . In  the 
hope  of  discovering  the  offeiider,  a notice  was 
published,  holding  out  a conditional  emanci- 
pation, and  permissioii  to  become  a settler, 
to  any  convict  for  Ufe,  who  would  come  for- 
ward  with  the  information  necessary  to  con- 
vict the  persons  concerned  in  this  destructive 
kind  of  robbery ; and  an  absolute  emancipa- 
tion, with  permission  to  quit  the  colony,  to 
any  one  transported  only  for  a limited  time  ; 
but  nothing  was  ever  adduced  that  could  Icad 
to  a discovery.” 

No.  7,  p.  276.  December  1799 Burning 

of  the  jail  at  Paramatta,  with  one  of  the 

prisoners  in  it “ Rewards  such  as  had  for- 

merly  been  held  out.” — Same  exertions,  same 
success. 

No.  8,  p.  297.  July  1800 “ The  prisoners 

wbo  wera  left  for  execution  at  the  end  of  the 
last  month  suffered  death,  two  of  them  at 
Sydney  on  the  3d,  and  the  third  at  Paramatta 
on  the  5tb  of  this  month.  If  examples  of  this 
kind  could  strike  terror  into  the  minds  of  the 
spectators,  they  certainly  had  not  lately  been 
without  these  salutary  though  dreadful  Ies- 
son  s.” 

The  inaccessibility  of  evidence  presents 
two  very  material  observations. 

One  is — that  in  regard  to  the  degree  of 
profligacy  prevalent  in  New  South  Wales, 
the  criminal  calendar,  an  alleged  copy  of 
which  is,  I observe,  extant  in  print,  would, 
wthout  a proper  caution,  be  apt  to  give  rise 
to  false  inductions,  presenting  the  State  of 
society  under  an  aspect  by  much  too  favour- 
able.  If  every  individual  offence  comroitted, 
whether  prosecuted  or  not,  detected  or  not, 
were  registered  in  it,  no; — if  the  number  of 
VOL.  IV. 
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offences  committed  were  in  no  greater  a ra. 
tio  there  than  in  England,  to  the  number  of 
offences  prosecuted  for,  no.  But  in  a com- 
munity,  in  which  the  members  are,  almost 

to  a man,  in  a league  against  government 

where  each  criminal  has  almost  as  many  pro- 
tectors,  if  not  accomplices,  as  he  has  ñeigh- 
bours,  the  number  of  crimes  on  record,  be 
it  ever  so  small,  affords  no  indication  of  any 
correspondent  paucity  in  the  number  of  crimes 
committed. 

Some  cases  indeed  there  are,  in  which, 
though  the  criminal  remains  unproseciited  and 
even  undetected,  the  existence  of  the  crime 
will  commonly  be  known,  or  at  least  suspeet- 
ed,  and  in  both  cases  recorded.  Murder,  at 
any  rute,  is  of  the  number.  But  in  the  case 
of  a crime  of  the  predatory  class,  unless  ac- 
companied  by  forcé  to  the  person  or  violence  to 
the  habitation  orits  contents,  the  prevalence 
of  the  crime  may  be  continual  and  universal, 
without  any  specific  trace  of  it,  and  therefore 
without  any  specific  mention  of  it. 

The  other  remark  respecta  the  degree  of 
depravity  indicated  hy  the  universality  of  this 
mutual  adherence,  independently  of  the  actual 
crimes  resulting  from  it.  In  the  ordinary  in- 
tercourse  of  Ufe,  fidelity  to  engagements  is  a 
virtue:  why?  hecause  in  the  ordinary  inter- 
course  of  Ufe,  among  the  engagements  taken 
there  is  not  one  in  a thousand,  the  execution 
of  which  is  not  beneficial  to  the  community 
upon  the  whole.  That  feature  of  negativo 
sociableness  which  disposes  men  not  to  oh- 
struct  or  thwart  one  another  in  their  enter- 
prises,  even  this,  too,  is,  as  far  as  it  goes,  a 
virtue : why  ? hecause  in  ordinary  Ufe,  among 
the  enterprises  engaged  in,  great  and  small, 
there  is  not  one  in  a million,  the  success  of 
which  is  not  beneficial  to  the  community  as 
before.  But  for  the  same  reason  that,  in  the 
case  of  innocent  and  beneficial  engagements 
and  enterprises,  fidelity  and  disposition  to 
mutual  adherence  are  virtues:  in  the  case  of 
criminal  ones  they  are  vices.  Asort  of  honour 
may  he  found  (according  to  a proverbial  say- 
ing)  even  among  thieves.  Good,  as  an  ob- 
servation ; that  is,  true  in  fact ; but  bad  if  the 
factbe  regarded  with  complacency,  and  either 
the  thieves  themsel  ves,  or  the  society  infested 
hy  them,  are  considered  as  heing  the  hetter 
for  it.  That  honour  does  exist  among  thieves 
is  not  to  be  doubted ; for  thieves  are  a society 
to  one  another,  and  it  is  only  by  honour  that 
any  society  can  he  kept  together.  But  to 
regard  such  honour  with  complacency,  to 
speak  with  reprohation  of  every  instance  of 
the  ahsence  of  it,  to  speak  with  eulogiiim  of 
every  instance  of  the  manifestation  of  it,  is 
indeed  a natural  enough  prejudice,  hut,  in 
some  of  its  consequences,  a very  pernicious 
one.  Without  honour,  society  even  among 
thieves  could  not  exist; — true,  hut  the  thing 
to  be  wished  for  is,  that  among  thieves,  in  so 
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far  as  they  áre  tbieves,  society  never  shnuld 
cxist.  Of  tbieves,  as  of  other  inen,  tbe  tbiiig 
To  be  dcsired  is,  that  they  should  observe  tbe 
laws  of  honour  in  some  cases,  not  observe 
them  in  others : observe  tbem  on  the  occasion 
of  their  honest  engagemeuts ; not  observe 
them  on  occasion  of  their  dishonest  ones : 
observe  thern  in  their  ordinary  dealin^  with 
other  men ; not  observe  them  in  their  deal- 
ings  with  one  another  in  their  capacity  of 
thíeves.  By  whatsoever  causes  produced, 
infidclity  to  criminal  engagemeuts  is  repent- 
ance ; and  wherein  is  a man  the  better  for 
being  without  repentance?  To  give  birth  to 
such  infidelity — to  purchase  such  repentance 

is  the  object  of  every  reward  ofFered  for 

he  discovery  of  accomplices  in  crimes.  To 
censure  a man  for  the  acceptance  of  any  such 
offer — to  commend  him  for  the  refusal  of  it  — 
is  to  employ  so  much  of  the  forcé  of  the  po- 
pular or  moral  sanction,  in  a direction  dianie- 
trically  opposite  to  that  of  the  action  of  the 
political  sanction ; diametrically  opposite  to 
the  interest  of  society — of  every  society,  but 
that  of  malefactors. 

The  application  of  this  argument  is  sus- 
ceptible of  extensions:  for  example,  subject 
to  certain  modifications,  to  the  case  of  common 
informers.  At  present,  let  us  content  oiir- 
selves  with  applying  it  to  the  present  case : 
the  more  pertinacious  and  extensive  this  spe- 
cies  of  sinister  fidelity,  the  more  intense  and 
extensive  and  incorrigible,  surely,  is  the  de- 
pravity  which  it  serves  to  indicate.  If,  in- 
deed,  in  the  case  of  this  sinister  fidelity,  it 
were  sympathy — sympathy  on  the  pai  t of  the 
individuáis  as  towards  one  another  — that 
were  in  any  degree  the  root  of  it,  so  far  the 
inference  would  fail : but  over  and  over  again 
the  absence  of  such  sympathy,  and  that  to 
a degree  unexampled  elsewhere,  is  attested 
as  well  by  particular  incidents  as  by  general 
obscrvations ; the  true  root  of  this  fidelity 
¡s  — (so  it  appcars  throughout)  — not  in  any 
sympathy  on  their  part  for  one  another,  but 
in  their  antipathy  to  governrnent  — to  the 
common  bond  by  which  society  is  held  to- 
gether. 

2.  Pólice. 

No.  1,  p.  8.  November  1796 “ The 

useful  regidation  of  numbering  the  different 
houses  in  the  town  of  Sydney,  particularly 
those  in  the  occupation  of  the  convicts,  was 
followed  up  by  another,  equally  serviceable, 
which  directed  the  inhabitants  of  each  of  the 
four  divisions  of  the  town  (for  into  that  num- 
ber  it  was  portioned  oíF).to  iheet,  and  from 
among  themselvcs  elect  three  of  the  most 
decent  and  respectable  characters,  who  were 
to  be  ap  pro  ved  by  the  governor,  and  were  to 
serve  for  the  ensuing  year  as  watchmen,  for 
the  purpose  of  enforcing  a proper  attention 
to  the  good  order  and  tranquÚlity  of  their 
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respective  divisions.  Many  of  the  soldiers 
being  allowed  to  occupy  houses  for  their  fa- 
milies  in  the  vidiüty  of  the  barracks,  the 
commanding  officer  was  desired  to  appoint 
his  own  officer  for  the  military  división  of  the 
towm,  and  to  order  them  to  report  to  him.” 
For  the  behaviour  of  these  watchmen,  see 
above,  p.  219,  where  they  are  stated  as  guilty 
of  “ extreme  negligence  or  complicity  with 
the  malefactors.” 

No.  2,  p.  26.  March  1796,  — At  this  time, 
for  any  but  officers,  no  travelling  without  a 
passport : the  passport  to  be  inspected  in  each 
district  by  a constable : penalty  for  being  found 
wthout  one,  a month’s  imprisonment  for  the 
first  offence,  arbitrary  punishment  in  case  of 
repetition.  “ The  frequent  and  unrestrained 
passing  and  repassing  of  idle  an^  disorderly 
people  from  one  part  of  the  colony  to  another, 
and  the  mischievous  correspondence  which 
was  kept  up  by  such  means,  was  productivo 
of  great  evil.  To  check  this  as  much  as  pos- 
sible,  all persons,  the  officers  excepted,  who 
were  travelling  from  one  district  of  the  set- 
tlement  to  another,  were  required  to  furnish 
themselves  with  a passport,  which  on  a pro- 
per application  they  would  obtain  without  any 
difficulty.  This  was  to  be  skown  to  and  in~ 
spected  by  the  constables  in  each  district  ; 
and  if  found  without  it,  they  were  to  be  im- 
prisoned  during  a month  for  the  first  offence, 
and  otherwise  punished  if  it  was  repeated. 
J3ut  the  best  local  arrangements  were  set  at 
dejiance  by  those  hardened  vagabonds,  who 
seemed  daihj  to  increase  in  number  and  in  in- 
famy.”  For  the  effect  of  this  expedient,  see 
the  next  title.  No.  10,  July  1799. 

No.  3,  p.  64.  December  1797 “ The 

annual  election  of  constables  took  place  in 
thismonth.  These  municipal  regulations  were 
attended  at  least  with  the  advantage  of  in- 
troducing  something  like  a system  of  regu- 
larityinto  the  settlement,  than  which  nothing 
was  more  likely  to  check  the  relaxation  which 
liad  lately  prevailed  in  it.”  For  the  beha- 
viour of  thése  constables,  see  the  next  title, 
No.  7. 

No.  4,  p.  197.  January  1799.  — “ Were  it 
not  evident  that  certain  punishment  awaited 
the  conviction  of  offenders,  it  might  be  sup- 
posed  that  a relaxation  of  the  civil  authority 
had  begotten  impunity ; but  far  otherwise  was 
the  fact : the  pólice  was  vigilant,  the  magis- 
trates  active,  and  the  governor  ever  anxious 
to  support  them,  and  with  incessant  diligence 
cndeavouring  to  establish  good  order  and  mo- 
rality  in  the  settlement.  But  such  was  the 
depravity  of  these  people,  from  the  habitual 
practice  of  vice,  that  they  were  become  alike 
fearless  of  the  punishments  pf  this  or  of  the 
World  to  come.” 

3.  Functionaries  corrupt — Servante  worthlesa. 
No.  1,  p.  60.  November  1797. -»■“  Ther.e 
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4MU1  Scarcely  be  recorded  a stronger  instance 
■of  human  depravity,  than  what  the  following 
eircumstance,  which  bappened  in  this  month, 
«xhibits.  A convict  who  had  íbrmerly  been 
a school  companion  with  the  Reveiend  Mr. 
Johnson,  had  been  taken  by  that  gentleman 
into  his  Service,  where  he  reposed  in  him  the 
utmost  confidence,  and  treated  him  with  the 
kindest  indulgence.  He  had  not  been  long  in 
his  house  before  Mr.  Johnson  was  infonned 
that  his  servant,  having  taken  an  impression 
of  the  key  of  his  store-room  in  clay,  had  pro- 
cured  one  that  would  fit  the  lock:  he  scarcely 
credited  the  information ; but  being  urged  to 
furnish  him  with  an  opportunity,  he  consented 
that  a constable  should  be  concealed  in  the 
house  on  a Sunday,  when  all  the  family,  this 
servant  excepted,  would  be  attending  divine 
Service.  The  arrangement  succeeded  but  too 
well.  Concluding  that  all  was  safe,  he  ap- 
plied  his  key,  and  entering  the  room,  was 
proceeding  without  any  remorse  to  plunder 
it  of  such  articles  as  he  wanted,  when  the  con- 
stable, seeing  his  prey  within  his  toils,  started 
from  his  concealrnent,  and  seized  him  in  the 
act  of  taking  the  property. 

“ Thus  was  this  wretched  being,  without 
‘ one  compunctious  visiting  of  nature,’  de- 
tectad in  the  act  of  injuring  the  man  who, 
in  the  better  day  of  his  prosperity,  had  been 
the  companion  of  his  youth,  and  who  had 
stretched  out  his  hand  to  shelter  him  in  ihe 
present  hour  of  adversity.” 

No.  2,  p.  104.  April  1798.  — “ The 
proprietors  of  this  valuable  article  of  stock 
[horses]  were  rather  unfortunate  in  the  care 
of  it,  notwithstanding  the  high  piice  which 
it  bore.  The  acting  commissary  lost  a very 
fine  mare,  tbrough  the  stupidity  of  an  Irish 
servant,  who  put  a short  halter  round  her 
neck  with  a running  knot  by  which  she  was 
strangled  in  the  night ; and  information  had 
been  received  of  the  death  of  two  foals  be- 
longing  to  governraent.  This  accident  pro- 
ceeded  from  want  of  proper  care  in  those  who 
were  appointed  to  look  after  them ; but  unfor- 
tunatehj,  though  they  were  often  changed,  the 
change  was  never  found  to  befor  the  better." 

No.  3,  p.  105.  April  1798.  — “ They  [the 
settlers]  laboured  under  another  evil,  which 
was  the  effect  of  an  unbounded  rage  for  traflic 
that  pervaded  nearly  the  whole  settlement. 
The  delivery  of  grain  into  the  public  store- 
houses,  when  opened  for  that  purpose,  was  so 
completely  monopolizad,  that  the  settlers  had 
but  few  opportunities  of  getting  the  full  valué 
for  their  crops.  A few  words  will  place  this 
iniquitous  combination  in  its  proper  light. 
The  settler  found  himself  thrust  out  from 
the  granary  bg  a man  whose  greater  opulence 
created  greater  irfluence.  He  was  then  driven 
by  his  necessities  to  dispose  of  his  grain  for 
less  than  half  its  valué.  To  whom  did  he  dis- 
pose of  it  ? To  the  very  man  whose  greater  opu- 
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lence  enabled  him  to  purebase  it,  and  wnosc 
g7'6ater  influence  could  get  it  received  into 
the  public  store.” 

Qbservations.  — The  English  of  this  seems 
to  be,  that  those  on  whom  it  depended  to 
choose,  of  whom  the  govenior  should  make, 
these  his  purchases,  gave  the  preference  to 
those  who  would  bribe  highest. 

No.  4,  p.  111.  May  1798.  — “ The  decep- 
tions  and  impositions  which  were  daily  in 
practice  among  the  laboiiring  part  of  the 
colony,  to  the  great  injiiry  of  the  concerns 
of  government,  rendered  it  highly  expedient 
that  the  govenior,  who  had  those  concerns 
to  attend  to,  should  be  assisted  by  trusty 
and  active  persons,  in  every  situation  where 
public  Works  might  be  carrying  on.  Having 
made  some  discoveries  of  this  nature  in  the 
departrnent  óf  the  sawyers,  he  issued  a pub- 
lic order  specifying~the  Lours  which  should 
be  employed  in  every  branch  of  public  labour. 
This  had  by  no  means  been  the  first  attempt 
to  check  the  impositions  of  these  people  ; but 
it  was  found  that  the  prívate  concerns  of  those 
who  should superintend  the  various public  works 
oceupied  so  much  of  their  time,  that  their  dutg 
was  either  wholly  neglected,  or  carelessly  per~ 
formed.  This  created  such  a relaxation  of 
discipline,  that  a repetition  of  orders  and  rc- 
gulations  was  from  time  to  time  published, 
to  keep  the  labouring  people  constantly  in 
mind  that  they  were  the  servants  of  the  croini, 
and  remind  those  who  were  appointed  to  look 
after  them,  that  they  had  neglected  that  duty 
which  should  ever  have  been  their  first  and 
principal  consideration.” 

No.  5,  p.  !34.  November  1798.  — “ An 
instance  of  the  fatal  effeets  of  misguided 
conduct,  and  a too  late  sense  of  crirninality, 
oceurred  in  the  tragical  end  of  Nathaniel 
Franklyn,  the  governor's  steward.  This  man, 
whom  he  brought  from  England,  had  the 
whole  care  and  management  of  the  gover- 
nor’s  domestic  concerns  entrusted  to  him. 
He  had  been  repeatedly  cautioned  by  his 
master  against  the  many  artful  and  design- 
ing  acquaintances  which  he  had  formed  in  the 
town,  and  was  pointcdly  desired  to  be  aware 
of  not  suffering  himself  to  be  influenced  by 
their  opinions.  It  was  proved  that  he  had 
not  had  fortitude  enough  to  withstand  their 
solicitations,  but  had  consented  to  rob  the 
governor  to  a very  considerable  amount, 
abusing  the  confidence  he  had  placed  in  him, 
and  making  use  of  his  ñame  in  a most  ini- 
quitous manner.  Of  the  infamy  of  his  con- 
duct he  was  at  last  sensible,  and  retiring  into 
the  shrubbery  in  the  garden  of  the  governor  s 
house.  shot  himself  through  the  head.” 

No.  6,  p.  138.  December  1798 — “ On  the 
19th  died  very  suddenly  Mr.  Stephenson,  the 
storekeeper  at  Sydney.  As  his  death  was  not 
exactly  in  the  common  way,  so  neither  had 
been  the  latter  part  of  his  life— indeed  all 
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that  part  of  it  which  he  had  passed  in  this 
roiuilry;  for,  by  an  upriglit  conduct  and  a 
fiiiHifuí  discharge  of  the  diities  of  the  oíTice 
witb  whicli  he  had  been  cntrusted,  he  se- 
cnrcd  to  himsclf  the  approbation  of  his  su- 
periors  whilc  living,  and  their  good  ñame  at 
Lis  death. 

“ Stephcnsoii  had  leen  emancipated  for  his 
vrdcrhj  bthnviour,  and  to  enable  hiin  to  exe- 
cute  the  oHiee  of  storckeepcr.” 

Ohservation.  — If  I misrecollect  not,  this 
is  tlie  siiujle  instance  of  reforination  men- 
tioned  by  our  historian,  directly  or  indirectly, 
in  the  compass  of  tlie  last  íive  years  — the 
period  coniprised  in  this  his  second  voliime. 

No.  7,  p.  139.  December  1798 “ The 

nnnual  election  of  constables  reciirring  about 
this  time,  the  magistrates  were  desired  to  be 
very  particular  in  their  selection  of  the  per- 
sons  returned  to  them  for  that  parpóse,  as 
there  was  reason  to  fear,  from  the  frequent 
escapes  of  prisoners  froin  the  different  gaols, 
that  the  constables  had  been  tampered  ivith  so 
shumefiiHij  to  ncylect  their  dulp.” 

No.  8,  p.  190.  Januartj  1799.  — “ On  the 
night  of  the  24th,  the  acting  cominissary’s 
house  was  broken  into  and  robbed  of  articles 
to  a considerable  ainount.  The  thieves  ap- 
peared  to  have  got  in  at  the  olTice  windovv, 
and  loosened  the  bricks  of  a partition  wall, 
by  which  opening  thcy  got  into  the  store- 
rooin,  and,  forcing  the  lóeles  of  the  chests 
and  trunks,  carried  away  every  thing  that 
thcy  could  manage.” 

“ One  evil  amony  others,  tohich  allended  the 
frequent  arrival  of  ships  in  the  port,  was  the 
ready  niarket  lohich  these  plundcrers  found  for 
disposiny  of  their  stolen  yoods,  the  seamen  not 
hesitatiny  to  become  the  purchasers  on  leaviny 
the  place.” 

No.  9,  p.  210.  May  1799 — ” At  the  same 
(ourt  one  man,  llobert  Low,  was  adjudged 
to  corporal  punishment  and  one  year’s  hard 
labour,  for  einbezzling  some  of  the  live  stock 
of  government  which  had  been  entnisted  to 
his  care.  He  was  a free  man,  and  had  been 
one  of  the  conviets  who  were  with  Captain 
Riow  in  the  Guardian,  when  her  voyage  to 
New  South  Walcs  was  unfortunatcly  frus- 
trated  by  her  striking  upon  an  island  of  ice ; 
on  account  of  which,  and  of  their  good  con- 
duct before  and  after  the  accident,  directions 
had  been  given  for  their  receiving  conditional 
emancipation,  and  being  allowcd  to  provide 
for  their  own  maintenance.  Foro  of  these  peo- 
pie,  howcver,  were  in  the  end  fonnd  to  merit 
this  reward  and  indulyence,  as  their  futuro 
conduct  had  proved  ; and  this  last  act  of  de- 
linquency  pointed  out  the  necessity  of  a free 
person  being  sent  out  from  England  to  su- 
perintend  the  public  live  stock,  with  such  an 
allowance  as  would  makc  hiin  at  once  careful 
ot  his  conduct,  and  faithful  in  the  execution 
©f  his  trust.” 


No.  10,  p.  219.  July  1799 “ Still  alarm- 

ing  depredations  were  nightly  committed  upon 
the  live  stock  of  individuáis,  and  were  doubt- 
less  eíTected  by  those  wandering  pests  to  so- 
ciety,  the  regulations  which  had  long  since  been 
established  as  a .check  to  such  an  evil  being 
wholly  disregarded.  It  was  discovered  that 
hogs  were  stolen,  and  delivered  on  the  vic- 
tualling  days  at  the  public  store,  without  any 
inquiry  being  made  as  to  whose  property  they 
were,  or  by  M'hom  delivered,  any  person’s 
ñame  which  they  chose  to  give  in  being  con- 
siderad by  the  storekeeper  as  suíficient  to 
authorise  him  to  receive  it,  although  printed 
vouchers  for  the  delivery  of  sifch  pork  (and 
grain  likewise)  were  left  at  the  store  for  the 
purpose  of  being  signed  by  the  party  offering 
it.  This  certainly  operated  as  an  encourage- 
ment  to  the  commission  of  these  thefts ; and 
it  became  necessary  to  order  that  such  per- 
sons  as  attended  the  receipt  of  any  of  these 
articles  at  the  store  should  direct  whoever 
delivered  them  to  sign  the  voucher  of  the 
quantity  received  by  him ; the  governor  being 
determined  never  to  approve  of  any  bilí  laid 
before  him  for  that  purpose,  unless  the  com- 
missary  should  produce  the  voucher  properly 
signed  by  the  person  in  whose  ñame  such  bilí 
was  made  out.” 

Observations.  — By  “ the  regulations  esta- 
blished as  a check  to  those  wandering  pests 
to  society,”  I understand  the  regulations  re- 
quiring  passports,  the  measure  above  spoken 
of  under  the  head  of  Pólice,  No.  2. 

No.  1 1,  p.  267.  October  1799.  — “ A num- 
ber  of  the  public  labouring  servants  of  the 
Crown  having  lately  ahsconded  from  their 
duty,  for  the  purpose  either  of  living  by  rob- 
bery  in  the  woods,  or  of  getting  away  in  some 
of  the  ships  now  about  to  sail,  that  none  of 
those  concerned  in  the  concealing  them  might 
plead  ignorance,  public  notice  was  given, — . 
‘ That  any  officer  or  man  belonging  to  the 
above  ships,  who  should  be  known  to  have 
countenanqed  or  assisted  the  conviets  above 
alluded  to  in  making  their  escape,  would  be 
taken  out  of  the  ship,  and  punished  with  the 
utmost  severity  of  the  law ; and  as  the  most 
strict  and  scrupulous  search  would  take  place 
on  board,  — for  every  convict  which  should 
be  found  concealed  or  sufFered  to  remain  on 
board  without  regular  permission,  so  many  oí 
the  ship’s  company  should  be  taken  out  and 

detained  for  daring  to  encourage  such  escape.* 

• ••••« 

“ On  the  day  this  order  was  issued,  the 
Hillsborough,  which  was  moving  out  of  the 
Cove,  and  preparing  for  sea,  was  strictly 
searched ; and  several  conviets  being  found 
on  board,  they  were  brought  on  shore,  and 
each  received  a severe  corporal  punishment. 
One  of  them  was  excused,  on  condition  of  his 
declaring  who  the  people  were  that  encou- 
raged  that  concealment,  and  prepared  hidin^- 
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places  for  toem.  He  accordingly  deposed  to 
two  of  the  seamen,  who  were  also  brpught  on 
sfaore,  punished,  and  afterwards  drummed  to 
the  wharf,  and  sent  back  to  their  ship.  The 
foregoing  order  was  then  published. 

“ How  well  it  was  attended  to,  and  what 
effect  the  punishment  of  the  seavien  and  con~ 
victs  produced,  were  instantly  seen.  The 
Hunter,  preparatory  to  a voyage  to  Bengal, 
where  she  was  to  freight  with  goods  for  the 
colony,  went  out  of  the  harbour.  A woman 
named  Ann  Holmes  being  missing,  the  gover- 
nor  ordered  an  armed  boat  from  the  Reliance 
tO"  follow  the»  ship,  with  some  of  the  con- 
stables, and  search  her ; with  directions,  if 
any  person  were  found  on  board  wbo  had  not 
perniission  to  depart,  to  bring  her  into  port 
again.  Having  found  the  woman,  the  ship 
was  brought  up  the  harbour,  and  secured. 

“ Several  of  her  crew  having  behaved  in  a 
most  iiisolent  and  mutinous  manner  to  the  of- 
ñcer  of  the  Reliance,  having  armed  themsel  ves 
against  the  constables  with  cutlasses,  and  one 
of  them  ha\úiig  presented  a musquet  to  the 
chief  constable,  they  were  secured,  ordered 
to  be  punished  on  board  their  own  ships,  and 
afterwards  turned  on  shore.  But  it  was  ne- 
cessary  to  do  soraething  more  than  this ; and 
a criminal  court  being  assembled  fur  the  pur- 
pose,  the  master  of  the  ship  was  brought  to 
trial,  charged  with  aiding  and  abetting  a fe- 
male  convict  to  make  her  escape  from  the 
colony.  As  the  oífence  consisted  in  aiding  a 
convict,  it  was  requisita  to  prove  that  such 
was  the  person  found  on  board  his  ship ; but 
upon  referring  to  a list  of  the  prisoners  who 
were  embarked  in  the  Royal  Admira!,  the 
ship  in  which  Ann  Holmes  had  been  sent  out 
to  New  South  Wales,  no  specific  term  of  trans- 
portation  was  found  anncxed  to  her  ñame.  On 
the  question,  then,  whether  the  master  had 
aided  a convict  in  making  an  escape,  he  was 
acquitted,  it  not  being  possible  by  any  do- 
cument  to  prove  that  Holmes  was  at  that 
moment  a convict.  But  the  master  was  re- 
prehensible in  concealing  any  person  what- 
ever  in  his  ship,  and  ought  to  have  felt  the 
awkwardness  of  his  situation  in  being  brought 
before  a court  for  the  breach  of  an  order  ex- 
pressly  issued  a short  time  before,  to  guard 
him  and  others  against  the  oífence  that  he 
had  committed. 

“ When  the  Hillsborough  was  searched, 
not  less  than  thirty  convicts  were  found  to 
have  been  received  on  board,  against  the  or- 
ders  and  without  the  knowledge  of  the  of- 
ficers,  and  secreted  by  the  seanien.  This  ship 
and  the  Hunter,  shortly  after  these  transac- 
tions,  sailed  on  their  respective  voyages.” 

No.  12,  p.  331.  August  1801 “ It  ap- 

peared,  on  examining  the  registers  of  the  se- 
veral terms  of  transportation  of  the  convicts, 
that  the  clerks,  who  necessarilyhad  had  acccss 
to  them,  had  altered  the  sentences  of  about  two 
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hundred  priso7iers,  rcceiving  a gratiiity  from 
each,  equal  to  ten  or  twelve  pounds,  This  was 
a very  serious  evil ; and  proper  steps  to  guard 
against  it  in  future  have  been  taken,  both  at 
home  and  in  the  colony.” — Qucrc,  Of  how 
many  hundred  prisoners  could  the  terms  have 
been  shortened  by  clerks  in  a pcnitentiary- 
house  ? 

Observations “ If  the  salt  hath  lost  its 

savour,  wherewith  shall  it  be  seasoned  ?” 

At  a former  period,  in  more  instances  than 
one,  the  terms  of  the  convicts,  instead  of  an 
abridgment  as  here,  obtaincd  a prolongatioii. 
The  cause  of  it  was — not  any  activity  on 
the  part  of  any  clerks  or  other  persons  in 
New  South  Wales,  but  the  negligence  (let 
US  Lope  at  least  that  it  was  notiiing  worse 
than  the  negligence)  of  certain  persons  here 
at  home:  ship  after  ship,  convicts  were  sent 
out,  and  no  calendar  of  their  terms  sent  with 
them,  * In  England,  the  presumption  is  in 
favorem  libertatis : at  the  Antipodes,  where 
justice  was  turned  topsy-turvy,  it  was  natu- 
rally  enough  in  favorem  scrvitutis. 

“ We  have.no  proof,”says  government  there 
to  these  convicts  — “ gentlemen  who  sent 
you  out  have  given  us  none — of  our  having 
a right  to  detain  you  — any  of  you  — so  much 
as  a single  day : therefore  in  the  ñrst  instance 
we  detain  you  — all  of  you — for  life.  To 
each  of  you  we  give  an  estáte  for  life  in  banish- 
ment  and  bondage  : yes,  for  lité,  in  the  first 
instance;  defeasible  indeed  as  to  the  bondage, 
by  what  lawyers  cali  in  England  a possibility 
upon  a possibility.”  Thus  it  was,  that  in  New 
South  Wales,  gentlemen  of  the  highest  rank, 
with  the  help  of  gentlemen  at  home,  tacked 
on,  in  a Wholesale  way,  to  the  several  legal, 
so  many  illegal  portions  of  punishment — bon- 
dage and  banishment  together.  In  the  case  at 
present  in  question,  gentlemen  of  an  inferior 
rank,  instead  of  tacking  on  illegal  portions  of 
punishment,  struck  off  so  many  portions  oí 
legal  punishment:  not  in  toto  indeed — bondage 
and  banishment  together — but  bondage  alone ; 
in  general,  at  least,  leaving  the  banishment 
pretty  much  upon  the  same  footing  as  they 
found  it.  Ñor  yet  were  the  portions  of  bon- 
dage struck  off  freely  and  gratuitously,  but 
for  the  valuable  consideration  of  £10  or  £12 
a-head : in  other  words,  part  of  the  bondage 
was  thus  compounded  for , and  commuted  into 
a fine.  The  fine,  it  is  true,  did  not  go  imme- 
diately,  ñor,  I fear,  was  intended  ever  to  go, 
if  it  could  safely  be  prevented  from  going 
into  the  proper  reservoir  for  fines,  the  prtv} 
purse : to  which  having  said  proper,  I am 
almost  ashamed  to  add  — the  king’s  — but 
in  this  there  seems  little  to  distinguish  these 
from  other  fines.  Gentlemen  acted  in  that 
behalf  as  so  many  selí-conslituted  receivers 
and  surveyors  of  the  green  wax : and  as  other 

• I.  CoUins,  p.  74 ; II.  pp.  131,  212,  267. 
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rccei'vers  and  surveyors  of  that  same  sort  of 
wax  inight  be  expected  to  do,  kept  their  own 
secret,  kept  everything,  money  and  secret 
together — safe  till  called  for.  Neither  indeed 
was  the  fine  tbus  levied  sutficiently  public  to 
llave  any  very  bencficial  eíFect  in  the  way  of 
example  : but  in  the  way  of  reformation,  and 
in  the  character  of  a reniedy  applied  pro 
snlute  aninuB,  the  effect  of  it  could  hardly 
havc  been  greater,  if  levied  by  the  purest 
ecclesiastical  hands,  or  passed  in  and  stored 
up  in  the  regular  official  hive  of  the  receiver 
and  surveyor-general  of  his  majesty  s royal 
grecn  wax  as  aforesaid. 

Qiiestion  (should  Robin  Hood  ever  come 
to  life  again)  for  the  lyceum  of  Robin  Hood: 
Which  are  most  to  blanie  ? gentlemen  in 
New  South  Wales,  who  without  law  have 
shortened  servitude  ? or  gentlemen  at  home, 
who  also  without  law  have  lengthened  it  ? 

From  foriner  titles  your  Lordship  has  seen 
that  New  South  Wales  discipline  is  no  source 
of  reformation  for  convicts  — that,  é contra, 
it  is  a source  of  ulterior  corrvption  for  con- 
victs : from  tliis  titlc  your  Lordship  has  seen, 
and  in  a variety  of  very  extensivo  instances, 
that  it  is  moreover  a soiirce  of  corruption  for 
honest  men.  For  government  storekeepers, 
as  per  Nos.  3 and  10 ; superintendent,  as 
per  No.  4 ; stewards,  as  per  No.  o ; consta- 
bles, as  per  No.  7 ; seamen  in  general,  as  per 
No.  8 ; seamen  in  merchant’s  service,  as  per 
No.  1 1 ; clerks  in  the  government  office,  as 
per  No.  12;  soldiers,  as  per  I.  Collins,  303, 
455,  mentioned  in  my  former  letter,  p.  195, 
and  p.  209. 

Thus  and  tbus  far  in  known  instances : in 
anotherway,  and  inunknown  instances  with- 
out account,  the  spread  of  the  corruption  may 
have  been  in  an  indefinito  degree  more  ex- 
tensivo. To  so  many  numerous  and  impor- 
tan t classes  of  his  Majesty ’s  subjects  as  are 
forced  or  tempted  to  make  a house-of-call  of 
the  “ improved  colony” — to  the  king’s  army 
— to  the  king’s  navy — to  seamen  in  prívate 
Service,  the  nest  of  female  convicts  consti- 
tutes  a constantly  open  school  of  mischief 
and  deprcdation ; a school  in  which  the  arts 
of  theft,  robbery,  burglary,  murder,  and  in- 
cendiarism,  are  taught  by  a set  of  school- 
mistresses  of  the  very  first  order  ; of  school- 
mistresscs  pronounced  o ver  and  o ver  again, 
upon  the  fullest  experience,  by  the  highest 
authorities,  and  most  competent  judges,  to 
be  worse  than  the  men"  far  worse  than 
thieves,  robbers,  burglars,  murderers,  and 
incendiarios.* 

• In  the  note  insened  p.  131  (lietter  í.)  the 
following  head,  intended  for  the  third,  was  omit- 
tetl  by  mistake.  It  will  be  found,  1 believe,  not 
less  apposite  in  this  place. 

III.  Soldicry  corrupted  by  the  Convicts — closer 
Inspectton  the  only  rcmedy. 

No.  1 , p.  59, 30, 61.  March  1 789.  “ He  [ Hunt^ 


IX.  Main  Caüse  of  ■ Non-Refoumatioi*, 
DauNKENNESS.  — Universality  and  In^ 
curableness  of  it  in  New  South  Wa/cs.f 

No.  1,  II.  Collins,  p.  9.  November  29, 1796. 
— Speaking  of  three  capital  convicts,  who 
had  been  executed  for  robbing  the  public 
stores,  and  three  others  who  on  conviction 
of  the  same  offence  had  received  a condi- 
tional  pardon,  “ It  was  much  to  be  lamented,” 
continúes  the  judge  advócate,  “ that  these 
people  were  not  to  be  deterred  by  any  ex- 
ample from  the  practico  of  robbing  the  public 
stores,  which  had  of  late  beenjnore  frequent 
than  heretofore,  and  for  which  there  could 
not  be  admitted  the  shadow  of  an  excuse  — 
as  the  whole  of  the  iuhabitants  of  every  de- 

accused  six  other  soldiers  of  having  been  con- 
cerned  with  him  in  the  diabolical  practice  of 
robbing  the  store,  for  a considerable  time  pasty 
of  liquor  and  provisions  in  large  quantities  . . . 
......  A connexion  subsisíed  between  them  and 

some  of  the  worst  of  the  female  convicts,  at  whose 
huts,  ñotwithstanding  the  internal  regulations  of 
their  quarters,  they  found  means  to  enjoy  their 

ill-acquired  plunder On  the  morning  of 

their  execution,  one  of  them  declared  to  the  cler- 
gyman  who  attended  him,  that  the  like  practices 
nad  been  carried  on  at  the  store  at  Rose  HUI  by 
similar  means,  and  with  similar  success.  He 
named  two  soldiers  and  a convict  as  the  persona 
con cerned.” 

No.  2,  p.  313,  314.  September  1793 “ The 

foundation  of  another  barrack  for  officers  was 
begun  in  this  month.  For  the  privates,  one  only 
was  yet  erected  ; but  this  was  not  attended  witn 
any  inconvenience,  as  all  those  who  were  not  in 
quarters  had  built  themselves  comfortablc  huta 
between  the  town  of  Sydney  and  the  brick  kilns. 
This  indulgence  migUt  be  attended  with  some 
convenience  to  the  soldiers  ; but  it  had  ever  been 
considered  that  soldiers  could  nowhere  be  so 
zvcU  rcgulatcd  as  when  living  in  quarters,  where 
by  frequent  inspcctions  and  visitings  their  cha- 
racters  would  be  known,  and  their  conduct  at- 
tended to.  In  a raultiplicity  of  scattered  huts, 
the  eye  of  vigilance  would  with  difficulty  find 
its  object;  and  the  soldier  in  possession  of  a ha- 
bí tation  of  his  own  might  in  a course  of  time 
think  of  himself  more  as  an  independent  Citizen, 
than  as  a subordínate  soldier.” 

No.  3,  p.  425.  February  1796. — “ This  inter- 
course  had  been  strongly  prohibited  by  their 
officers ; but  living  (as  once  before  mentioned)  in 
huts  by  themselves,  it  was  carried  on  without  their 
knowledge.  Most  of  them  were  now,  however, 
ordered  into  the  barracks ; but  to  give  this  le- 
gulation  the  fuU  effect,  a high  brick  wall,  or  an 
inclosure  of  strong  paling  round  the  barracks, 
was  requisite:  the  latter  of  these  securities  would 
have  been  put  some  time  before,  had  there  not 
been  a want  of  the  labouring  hands  necessary  to 
prepare  and  collect  the  materials.” 

A cause  perhaps  cqually  efficient  is  the  pro- 
miscuoHS  aggregation ; and  this  being  of  the  very 
essence  of  me  colonization  system,  is  still  more 
palpably  incurable  than  the  drunkenness.  But 
as  this,  in  the  character  of  a matter  of  fact, 
needs  no  proof,  it  would  have  been  misplaced,  if 
inserted  among  the  heads  under  which  the  evi- 
dentiary  matter  stands  arranged.  ' 
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jicription  were  at  this  very  time  on  a full  and 
liberal  allowance  of  provisions  and  clothing, 
neither  of  which  were  in  any  scarcity  in  the 
settlement.  But  the  cause  was  to  be  Jfbund  in 
the  too  great  indulgence  in  the  use  of  spiri- 
tuous  liquors,  which  had  obtained  among  them 
for  a considerable  time  past.  The  different 
capital  crimes  which  had  lately  been  brought 
before  the  court  of  criminal  judicature,  toge- 
ther  with  theivarious  petty  offences  that  daily 
carne  under  the  cognizance  of  the  magistrates, 
did  not  proceed  from  an  insufficiency  either  of 
food  or  clothing,  but  from  an  inordinate  de- 
sire  of  possessing,  by  any  means  whatsoever, 
those  articles  with  which  they  might  be  able 
to  procure  spirits — “ that  source,"  as  the  go- 
vernor  expressed  himself  in  an  order  which 
he  published  directly  after  these  executions— 
“ that  source  of  the  misfortunes  of  all  those 
whom  the  latos  of  iheir  country  and  the  jus- 
tice  that  was  due  to  others  had  launched  into 
eternity,  surrounded  with  the  crimes  of  an  ill- 
spent  Ufe," 

No.  2,  p.  18.  January  18,  1797.  — Speaking 
of  thepersonscalledse«Zers(theex/)irees,  who 
took  to  farming  on  their  own  account,)  and 
of  the  measures  taken  to  reduce  what  was 
looked  upon  as  excessive  in  the  rate  of  wages 
demanded  of  them  by  such  of  their  fellows 
as  maintained  themselves  by  serving  them  as 
labourers,  he  goes  on  and  observes,  “ It  must 
appear  from  this,  that  every  necessary  and 
useful  regulation  was  suggested,  that  could 
promote  the  convenience  and  advantage  of 
these  people,  who  being  in  possession  of  land 
that  yielded  the  most  ampie  returns,  nothing 
but  the  greatest  worthlessness  on  their  part 
could  have  prevented  their  getting  forward 
and  becoming  men  of  property.  That  too 
many  of  them  were  of  this  description,  will 
appear  evident  from  its  being  notorious  that 
their  crops  were  no  sooncr  gatliered  than  they 
were  instantly  disposed  of  for  spirits,  which 
they  purchased  at  the  rate  of  three,  nay  cven 
of  four  pounds  per  gallón,  and  of  a spirit  oí- 
ten  lowered  one-fourth  or  inore  of  its  strength 
with  water.” 

No.  3,  p.  49.  September  1797.  — On  the 
20th  of  this  month,  “ the  Deptford,  a small 
brig,  arrived  from  Madras  with  a cargo  of 
goods  upon  speculation  for  the  Sydney  mar- 
ket.  The  spirit  of  trade,  which  had  for  some- 
time  obtained  in  the  colony,  afforded  an  open- 
ing  for  adventurers  to  bring  their  goods  to 
this  settlement.  The  voyage  from  India  was 
short  and  direct ; and  from  the  nature  of 
their  investments  they  were  always  certain 
of  finding  a ready  sale,  and  an  ampie  return 
lipón  the  original  invoice.  But  this  inter- 
course  was  foiind  to  be  pregnant  with  great 
evil  to  the  colony ; for  prtferring  spirits  to 
any  other  article"  that  could  be  introduced 
from  India,  the  owners  never  failed  to  make 
the  rum  of  that  country  an  essential  part  of 
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every  cargo  which  they  scnt  upon  specula- 
tion ; and  though  every  necessary  measure 
was  adopted  to  prevent  all  that  arrived  from 
being  landed,  yet  such  was  the  avidity  with 
which  it  was  sought  after,  that  if  not  per- 
mitted,  it  was  generally  got  on  shore  ctandes- 
tinely,  and  very  few  ships  €>rn^t-^ach  any 
of  what  they  had  brought  down.  To  this 
source  might  be  traced  all  the  crimes  which 
disgraced,  and  all  the  diseases  that  injured, 
the  colony." 

No.  4,  p.  71.  December  24,  1797. — A par- 
ticular anecdote,  mentioned  by  the  historio- 
grapher  under  this  date,  may  serve  to  show 
the  State  of  public  opinión  among  the  con- 
victs,  with  reference  to  this  most  prolific  of 
all  vices:  — “ On  the  eve  of  Christmas-day, 
two  young  men,  settlers  on  some  land  mid- 
way  between  Sydney  and  Paramatta.  having 
been  boasting  of  their  respective  abilities  in 
drinking,  regardless  of  the  solemnity  of  the 
time,  challenged  each  other  to  a trial  of  their 
skill : on  which  they  were  so  deliberately 
bent,  that  to  prevent  their  being  interrupted, 
they  retired  to  the  skirts  of  a neighbouring 
wood*  with  a quantity  of  raw  spirits,  which 
they  had  provided  for  the  purpose.  Their 
abilities,  however,  ivere  not  equal  to  their 
boasting ; for  one  of  them  died  upon  the 
spot,  and  the  life  of  the  other  w^as  fast  ebb- 
ing  when  he  was  taken  up.  Had  another 
hour  elapsed,  he  too  must  have  perished 
like  his  wretched  companion.  They  had  not 
been  able  to  finish  all  the  pernicious  spirit 
which  they  had  prepared,  some  of  it  remain- 
ing  by  them  in  a case-bottle  when  they  were 
found.” 

No.  5,  p.  80.  January  20,  1798.  — After 
having  spoken,  in  p.  35,  of  a rnerchant  ship 
called  the  Sydney  Cove,  that  had  been  then 
lately  wrecked  in  her  voyage  from  Bengal  lo 
New  South  Wales  on  speculation,  and  of  the 
dispatch  of  a vessel  called  the  Francis  to  bring 
in  the  crew  and  what  could  be  saved  of  the 
cargo,  “ On  the  20th  .January  1798,”  conti- 
núes our  author,  “ the  Francis  returned  with 
Captain  Hamilton  [the  captain  of  the  Sydney 
Cove]  from  the  southward.  Previous  to  his 
departure  for  the  w'reck  of  his  ship,  he  had 
informed  the  governor  that  she  had  on  board 
nearly  7000  gallons  of  spirits,  and  solicited 
permission  to  bring  back  a part  with  hirn  in 
the  schooner.  The  governor,  ever  averse  to 
the  introduction  of  spirituous  liquors,  would 
certainly  have  resisted  the  application ; but 
it  being  generally  known  in  the  colony  that 
a considerable  quantity  of  this  article  had  been 
saved  from  the  w'reck,  and  that  the  island 
abounded  with  kangaroos  and  birds,  he  con- 
ceived  these  circumstances  not  only  to  have 
conduced  to  those  desertions  and  captures  oj 

• “ To  prevent  their  being  interrupted,”  not 
to  prevent  its  being  known,  since  their  supposed 
abilities  in  this  way  were  matter  oí  boast. 
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hoals  which  had  leen  effected,  but  as  likely 
lo  j)rovc  furthcr  temptations  to  similar  prác- 
ticos. lio  therefore  dctermined  to  purchase 
thc  rum  of  Captain  Hainilton,  and  as  there 
was  none  in  store  the  public  service,  to 
take  it  on  account  of  cjovernmevt.^  An  agree- 
mciit  was  accordingly  entered  into  by  the 
cornmissary,  and  <‘lüÜ()  gallons  were  brought 
round  in  tíio  Francis.” 

Ohscrvntions.—Quere\st,  Howmucb  more 
intoxication  would  be  produccd  by  a gallón  of 
spirits  taken  on  account  of  government,  thaii 
bv  ditto  of  ditto  taken  on  any  otlicr  account? 
J-Querc  '2d,  In  what  degree  or  respect  is  “ the 
source  of  all  the  crimes  that  disgraced,  and  all 
the  discases  that  injured,  the  colowj,"  Scc.  con- 
(hirive  to  the  public  service? — Quere  8d,  If 
by  stolen  boats  or  otlierwise,  spirits,  vvhen 
landcd  in  Pi  ovidence  Island  bg  accidenta  can- 
not  be  prevented  from  being  smuggled  into 
New  South  Walcs,  how  can  they,  if  landcd 
on  ditto,  or  any  nearcr  and  more  convenient 
spot,  bg  dcsign  and  for  this  very  purpose  ? 

No.  0,  p.  133.  Octobcr  1798.  — The  ob- 
servations  inade  at  this  time  by  the  governor 
respecting  the  State  of  things  in  a spot  so 
often  nientioncd  as  by  far  the  most  fertile  of 
all  tile  settlements,  may  serve  to  show  of  how 
little  avail  are  the  most  signal  geographical 
advantages,  when  counteraeted  by  this  moral 
obstarle  to  all  industry  and  all  happiness;  — 
“ Towards  the  end  of  the  month,  the  gover- 
nor visited  the  settlers  at  the  Hawkesbury, 
and  while  he  was  there  made  sonie  useful 
regulations  among  the  sawyers,  who  had  fixed 
their  oivn  portion  of  public  labour.  He  gave 
notice  that  a session  should  be  held  quarterly 
for  settling  all  civil  concerns,  and  made  some 
other  local  arrangements,  which,  if  attended 
to,  would  have  conduced  essentially  to  the 
welfare  of  the  settlers,  whose  farms  he  found 
promising  plentg,  but  udiose  houses  and  per- 
sons  ji'ore  the  appearance  of  povertg  and  beg- 
garg,  theg  converting  all  the  produce  of  their 
farms  to  the  unioorthg  purpose  of  purchasing 
a pernicious  spirit,  that  must  ever  keep  them 
pour.” 

No.  7,  p.  198.  Fe bruarg  1799 Not- 

wtthstanding  the  settlement  had  before  it  the 
serious  prospect  of  wanting  grain,  and  the 
consequent  destruction  of  much  useful  stock, 
it  was  known  that  several  people  had  erected 
stills  and  provided  materials  for  the  purpose 
of  distilling  spirituous  liquors  — a pernicious 
practice,  which  had  long  becn  forbidden  bg 
everg  officer  who  had  had  the  direction  of  the 
colong.  Former  orders  on  this  subject  were 
now  repeated,  and  persons  of  all  descriptions 
were  called  upon  to  use  every  nieans  in  their 
power,  in  aid  of  the  civil  magistrate,  to  seize 
and  destroy  such  stills  and  materials  as  they 
migbt  tind. 

No.  8,  p.  203.  March  1799.  — Speakingof 
an  act  of  homicide  coiumitted  in  self-defence 
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by  a sentinel  soldier  on  the  person  of  a driin> 
ken  seaman — “ Thisaccident,”  continúes  th« 
repórter,  “ was  the  effect  of  intoxication  ; to 
which,  a few  days  after,  another  victim  was 
added,  in  thc  person  of  a female,  who  was 
either  the  wife  or  companionoí  Simón  Taylor, 
a man  who  had  been  considered  as  one  of 
the  few  industrious  settlers  which  the  colony 
could  boast  of.  They  had  both  been  drinking 
together  to  a great  excess,  and  in  that  state 
theyquarrelled,  when  the  unhappy  man, in  afit 
of  madness  and  desperation,  put  an  untimely 
end  to  her  existence.  He  was  immediately 
taken  into  custody,  and  reserved  for  trial. 

“ To  this  pernicious  practice  of  drinking 
to  excess,  more  of  the  crimes  which  disgraced 
the  colong,  were  to  be  ascribed,  than  to  any 
other  cause  ; and  more  Uves  were  lost  through 
this  than  through  any  other  circumstance ; for 
the  settlement  had  ever  been  free  from  epi- 
demical  or  fatal  diseases.  How  much,  then, 
was  the  importation  of  spirits  to  be  lamented ! 
How  much  was  it  to  he  regretted,  that  it  had 
hecome  the  interest  of  any  set  of  people  to  vend 
them  !”  [It  might  have  been  added  (as  your 
Lordship  will  see)  — and  in  one  way  or  other, 
of  everg  set  of  people  without  exception.  As 
to  its  being  become,  so  it  always  was  from 
the  first,  and  so  it  must  be  to  the  last.] 

“ Several  robberies,  which  at  this  time  had 
been  committed,  were  to  be  imputed  to  the 
same  source.” 

No.  9,  p.  205.  April  1799 At  this  time 

a Spanish  ship,  having  been  taken  oy  two 
whalers,  was  brought  into  Fort  Jackson ; and 
the  ship  being  condemned,  part  of  her  cargo 
was  sold  by  auction.  The  cargo  (our  author 
informs  us  in  a note)  “ consisted  of  sugar, 
tíour,  and  an  ardent  spirit  similar  to  the  agua 
ardente  of  the  Brazils.  This  article,”  he  adds, 
“ the  governor  would  not  allow  to  be  sold  by 
auction.” 

Observations.  — Not  by  auction : that  the 
governor  would  not  allow  it  to  be  sold  at  all 
is  not  said.  — Quere  1.  How  much  more  in- 
toxication would  be  produced  by  a gallón  of 
spirits  sold  by  auction,  than  by  ditto  of  ditto 
sold  by  hand  ? — Quere  2.  What  advantage  is 
gained  by  keeping  down  the  price  “ of  the 
sDurce  of  all  diseases  and  all  crimes  ?” 

No.  10,  p.  222.  July  1799 An  observa- 

tion  made  at  this  time  serves  at  once  to  show 
the  prodigious  intensity  of  two  vicious  and 
closely  allied  propensities — drunkenness  and 
sloth  : so  mighty  the  latter,  nothing  less  than 
the  former  was  able  to  get  the  better  of  it. 
“ Much’’  (says  our  historian)  “ might  be  ex- 
pected  from  the  exertions  of  355  people ; and 
the  greatest  advantage  would  have  been  de- 
rived  from  their  labours,  had  they  been  less 
prone  to  dissipation  and  useless  tralBc  — a 
trqffic  which  most  of  them  entered  into  solelg 
with  a view  to  indulging  themselves  in  their 
favourite  propensitg  of  drinking.” 
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No.  1*>  p.  274.  Oecemher  1799. — “ In 
the  eveniDg  ....  tbe  Plumier,  a Spanisb 
sbip,  ancbored  in  the  Cove.  Sbe  was  a príze 
to  three  whalers,  who  had  taken  her  near 
Cape  Corientes,  on  the  coast  of  Perú.  Her 
cargo  consisted  chiefly  of  bad  spirits  and  wine, 
which,  on  her  being  condemned  by  the  court 
of  vice-admiralty  as  a lawful  prize,  were  re- 
moved into  the  supply,  and  an  order  was  given 
out,  strictly  forbidding  the  landing  of  any  spi- 
rits, wine,  or  even  malt  liquor,  until  a regular 
permit  had  beenfirst  oblained.  This  restriction 
upon  wine  and  malt  liquor  was  occasioned  by 
spirituous  liquors  having  been  landed  under 
that  description.” 

No.  12,  p.  275.  16íA  December.  — “ The 
court  of  criminal  judicature  being  assembled, 
two  mates  of  [the  sbip]  Walker  were  brought 
before  it,  and  tried  for  using  menaces  to  a 
person  who  had  stopt  their  boat  when  at- 
tempting  to  land  spirits  without  a permit ; 
but  as  he  had  not  any  special  authority  for 
gnaking  the  seizure,  or  detaining  the  boat, 
they  were  acquitted.” 

No.  13,  p.  280.  llí/i  January  1800. — 
“ Arrived  the  Fhynne,  a small  snow  from 
Bengal,  under  Danish  colours,  which  had  been 
chartered  by  the  officers*  of  the  colony,  civil 
and  military,  through  the  means  of  an  agent 
whom  they  had  sent  thither  for  that  purpose. 
She  was  freighted  on  their  account  \vith  inany 
articles  of  which  they  were  mueh  in  want ; 
and  aj  more  labour  could  be  obtained  for 
spirits  than  for  any  other  mode  of  payment, 
an  article  so  essential  to  the  cullivation  of 
their  estates  was  not  forgotten.”^ 

No.  14,  p.  291.  Úth  April  1800.—“  The 
quantity  of  spirits  at  this  time  in  the  colony 
occasioned  much  intoxication  and  consequent 
irregularity.  The  settlers  at  the  river  wei'e 
so  lost  to  their  own  interests  as  to  neglect 
sowing  of  their  grounds ; { a circumstance 
which,  but  for  the  timely  interference  of  the 
governor,  would  have  ended  in  their  ruin. 
Immediately  on  hearing  of  their  situation,  he 
forbade  the  sending  any  more  spirits  to  that 
profigate  córner  of  the  colony,  as  well  as  the 
retailing  what  bad  already  been  sent  thither, 
under  pedn  of  the  oífender’s  being  prosecuted' 
for  such  disobedience  of  bis  orders.§ 

• The  governor  ? Was  he  too  of  the  number? 
— If  not,  did  she  sail,  or  was  she  freighted  or 
unloaded  without  his  knowledge  ? — What,  thcn, 
Sir,  do  you  mean  to  acense  all  these  gentlemcn 
* • • • p ^ Not  theni — indeed,  my  Lord. 

+ Dic  quibus  in  terris Where  is  that 

colony,  which,  if  it  were  not  poisoned,  would  be 
starved  ? — For  the  consequence,  see  the  next 
article. 

± Drunk,  they  will  not  sow — not  drunk,  they 
wiílnotreap — (No.  13. ) 

J1  A prohibition  of  this  sort,  if  it  could  be  made 
effectual  in  one  place,  why  not  in  another  ? — if 
at  one  time,  why  not  at  another  ? 

8 Quere,  the  penalty,  and  on  what  statute  an 
olfender  would  have  been  to  be  indicted  ? 


No.  15,  p.  299.  Augusl  9,  1800 “ To- 

ward  the  latter  end  of  the  month.  an  attempt 
was  made,  at  3 o’clock  in  the  afternoon,  to 
land  without  a permit  1016  gallons  of  wine 
and  spirits,  which  were  seized  at  the  wharf 
by  the  sentinel.  If  the  person  who  made  this 
attempt  had  been  advised  to  so  incautious 
and  daring  a proceeding,  it  could  only  have 
been  with  a view  to  try  the  integrity  of  the 
sentinels,  or  the  vigilance  of  the  pólice.” 

No.  16,  p.  332.  August  1801.  — “ Several 
ships  had  arrived  from  India,  England,  and 
America,  most  of  which  had  brought  upon 
speculation,  cargoes  consisting  of  wine,  spi- 
rits, tobáceo,  teas,  sugar,  hardware,  wearing 
apparel,  &c.  &c.,  the  sale  of  which  was,  with 
the  governor  s approbation,  advertised  by  the 
commissary,  and  publicly  sold  to  all  descrip- 
tions  of  people. 

It  appears  that  from  these  ships, 

59,294  gallons  of  spirits  ) had  been  im- 

30,896  ditto  of  wines  J ported. 

26,974  gallons  of  spirits  ) had  been 
8,896  ditto  of  wines  V landed.* 

And 

32,320  ditto  of  spirits  í had  been  sent 

22,000  ditto  of  wines  3 away.f 

Observations — I have  already  intimated, 
my  Lord,  that  I see  nothing  blameworthy  in 
the  conduct  maintained  in  this  respect  by 
gentlemen  in  the  colony  ; nothing  which  it  is 
in  the  power  of  blame  to  set  right;  nothing, 
therefore,  for  which  blame  would  be  of  any 
use.  If  by  any  sacrifices  or  exertions  of  his 
own,  it  would  have  been  in  the  power  of  any 
of  them  to  have  subtracted  anything  consi- 
derable from  the  sum-total  of  the  mischief, 
then,  indeed,  ground  for  blame  might  not  have 
been  altogether  wanting — then,  indeed,  blame 
itself  might  not  have  been  altogether  without 
its  use.  But  in  that  situation  it  does  not 
appear  to  me,  that  from  any  such  single  ex- 
ertions, any  effectual  benefit  could  have  been 
derived  : ñor  even  from  any  such  joint  exer- 
tions as  tbe  nature  of  the  case  admitted  of. 
Manufacturing  and  importation  taken  toge- 
ther ; the  exclusión  of  the  means  of  drunken- 
ness  out  of  the  improved  colony,  presenta 
itself  to  my  view,  I must  confesa,  as  an 
achievement,  now  and  for  everlasting  morally 
impossible. 

In  the  first  place,  as  to  manufacturing.  — 
The  settlements  are  spreading  themselves 
over  the  face  of  the  country : spreading  them- 
selves wider  and  wider  every  day.  It  is  what 

* I.anded ; viz.  with  permissions,  from  which 
alone  the  quantity  landed  could  thus  have  been 
ascertained. 

+ Sent  away;  i.  e.  ordered  to  be  taken  away. 
For  the  efFect  of  such  orders,  see  No.  3,  where  it 
is  said,  “ if  not  permitted,  it  was  generally  got 
on  shore  clandestinely,  and  very  lew  ships  camed 
back  any  of  what  they  had  brought  down. 
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gentlemcn  wish  to  see  them  do : it  is  matter 
of  triiimph  that  they  do  so.  It  is  a mark  of 
“ improvement" — of  that  feature  of  improve- 
ment  which  has  hitherto  been  accepted  in 
licu  of  every  other.  They  are  not  only  spread, 
but  scattered : they  are  so  already ; they  will 
be  more  and  inore  so  every  day.  Settiers 
will  not  take  up  inferior  land  on  the  mere  re- 
commendation  of  its  vicinity  to  already  settled 
land,  when  superior  land  is  to  be  had  within 
a certain  distance.  But  the  more  extended 
and  dispersed  the  lots  of  lands  are,  with  their 
inhabitants,  the  more  incapable  they  are  of 
being  kept  under  any  given  degree  — under 
nny  suíficient  degree  — of  inspection ; of  being 
kept  iindcr  a degree  of  inspection  sufficient 
for  any  parpóse : and  of  all  purposes  for  this. 
In  respect  to  every  parpóse,  the  deficieney 
of  the  System  of  inspectors  — of  whatsoever 
professions,  civil  and  military — under  whatso- 
ever titles — is,  and  in  the  nature  of  the  case 
ever  must  be,  a standing  topic  of  complaint. 
For  preventing  the  erections  of  stills,  orders 
apon  orders  ha  ve  all  along  been  issaed.  [See 
No.  7,  p.  232.]  But  the  publication  of  each 
subseqaent  order  is  a pretty  sufficient  evi- 
dence  of  the  inefficacy  of  all  preceding  ones, 

Next,  as  to  importation.  — Is  it  in  the  na- 
ture of  things  that  the  coast  all  round  — the 
coast  of  a country  as  large  as  Europe — should 
be  kept  sufficiently  guarded  for  this  parpóse  ? 
Would  the  whole  navy  of  England  be  suffi- 
cient to  the  task  ? Is  there  so  much  as  a go- 
verinnent  cock-boat,  the  expense  of  which, 
especially  on  such  a Service,  is  not,  and  very 
justly,  grudged  ? 

Wlien  by  accident — by  shipwreck  (as  per 
No.  5)  — a cargo  of  spirits  had  been  landed 
on  a neighbouring  island,  preventing  the  im- 
portation of  them  was  found  to  be  impracti- 
calde.  Would  not  the  difficulty  have  been  at 
least  as  great,  if  dcsign,  instead  of  accident, 
had  brought  them  there  ? The  spot,  though 
comparativehj  near,  was  positively  a very  dis- 
tant  one.  In  case  of  design,  not  any  such 
distant  one  would  be  chosen — but  whatever 
spot,  in  point  of  vicinity  as  well  as  every 
other  circumstance,  presented  itself  as  best 
adapted  for  the  parpóse. 

So  far  as  to  what  depends  on  the  situation 
and  distribution  of  the  land  : next,  as  to  the 
permanent  interest  and  consequent  natural 
disposition  of  its  inhabitants.  Whatever  re- 
gulations  can  ever  be  made  for  the  preventing 

the  introduction  of  spirits  into  the  colony 

be  it  by  manufacture,  be  it  by  importation 

there  is  scarcely  a human  being  in  the  colony, 
in  or  out  of  power,  who  has  not  a personal 
interest  in  the  inefficacy  of  them  — an  in- 
terest as  strong  as  it  is  possible  for  a man  to 
have  in  the  inefficacy  of  any  such  ñscal  regu- 
lations. 

Among  the  conviets  themselves  — non- 
expirees,  as  well  as  expirees servants  as 


well  as  masters — there  is  scarcely  a man  to 
whom  this  liquid  poison  is  not  dearer  than 
life.  Among  all  classes  of  persons — conviets 

— military  officers  — civil  officers  — not  a 
master  that,  so  long  as  any  of  it  is  to  be  had 
anywhere,  or  from  anybody,  can  get  a ser- 
vant  to  work  for  him  on  any  other  terms. 
In  one  case,  it  is  true,  and  that  as  conceiv- 
able  a one  as  any  other,  this  common  interest 
would  not  exist.  Such  would  be  the  case  if 
not  so  much  as  a single  master  had  so  much  as 
a single  drop  of  the  poison  to  give.  In  this 
case,  their  common  corrupt  interest  would  be 
wanting,  and  the  opposite  virtuous  common 
interest — the  interest  which  all  masters  have 
in  the  sobriety  of  their  servants — would  take 
its  place.  But  if  one  gives  spirits  all  must — 
or  all  must  see  their  farms  deserted,  and  their 
servants  gone  from  theirs  to  that  one.  By 
extraordinary  exertions,  a reduction  in  the 
quantity  habitually  consumad  in  the  colony 
might  every  now  and  then,  I doubt  not,  be 
effected ; but  any  such  reduction  can  nevei; 
be  other  than  temporary  : for  so  many  mas- 
ters as  there  are  (officers  as  well  as  others) 
who  see  other  masters  in  possession  of  a 
greater  quantity  than  they  themselves  can  lay 
hold  of,  so  many  are  there  who  are  partakers 
in  this  common  corrupt  interest.  Upon  the 
whole,  therefore,  so  long  as  the  quantity  of 
spirits  in  the  colony  is  short  of  the  full  quan- 
tity which  the  conviets  altogether  are  disposed 
to  drink,  so  long  must  the  virtual  qj.iction 

— the  universal  competition  among  the  pur- 
chasers  of  the  article  — continué.  Thosc  who, 
at  any  given  period,  have  the  advantage  in 
this  respect  over  their  neighbours,  will  fiud 
themselves  under  the  constant  necessity  of 
keeping  up  their  stock  of  it ; keeping  it  up 
against  all  competitors,  for  the  purpose  of 
keeping-up  this  advantage ; so  that  the  com- 
mon interest  in  question — the  interest  which 
men  of  all  descriptions  have  in  eluding  all 
such  restrictive  regulations  — is  not  merely 
a general  and  temporary  interest,  but  a uni- 
versal one,  and,  humanly  speaking,  an  inde- 
feasible  and  perpetual  one. 

With  the  situation  of  the  governor  of  New 
* South  Wales  and  his  subordinates,  contrast, 
in  this  respect,  that  of  the  governor  of  a 
panopticon  penitentiary  house.  Not  a drop 
of  forbidden  liquor  can  be  either  drunk  in 
the  house,  or  so  much  as  introduced  into  it, 
without  being  seen  to  be  so  by  everybody : by 
officers prisoners—visitors  through  «uriosity 

— visitors  upon  business:  therefore,  were 
transgression  ever  so  advantageous,  detection 
and  punishment  would  be  inevitable.  But 
what  is  still  more,  transgression  would  give  no 
advantage.  Without  work,  among  those  who 
can  work,  not  so  much  as  a morsel  of  bread  is 
to  be  had  by  anybody  (so  that  here,  as  else- 
where,  as  many  as  choose  it  may  be  starved;) 
and  every  person,  the  more  he  works  thq 
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hetter  be  is  paid : 'tbe  amount  of  bis  earnings 
is  asccrtained,  and  be  receives  a quarter  of  it. 
Taken  in  excess,  fermented  liquors  woiild  be 
directly  adverse  to  profitable  economy ; taken 
even  in  moderation,  they  would  be  of  no  use 
to  it. 

X.  Per  Contra — Penitentiary  System, — 

General  Reformation,  as  attested  in  general 

expressions:  — 1.  During  Conjinement. 

No.  1.  Philadelphia;  1793:  Lowncs,  p.  89. 

— “ The  order  in  their”  [tbe  prisoners’] 
“ employments,  their  demeanour  towards  the 
ojficers,  harmomj  amongst  each  other,  and 
their  decorum  and  attention  at  times  appointed 
for  religious  worship,  have  been  obvious,  and 
are  such  as  have  obtained  the  approbation  of 
all  those  who  have  been  witnessés  to  it ; and 
\ve  trust  that  the  impressions  received  in  this 
secliided  state  of  existence  will  have  a happy 
influcnce  towards  promoting  the  great  object 
contemplated  by  the  change  of  the  penal  code 
by  the  legislature  of  this  commonwealth.” 

No.  2.  Philadelphia;  1795  : Liancourt,  p. 
21.  — “ The  appearance  of  the  prisoners  has 
nothing  of  that  insolence  or  of  that  dejection 
which  is  so  strikiug  among  our  own  convicts 
in  Europe.  It  is  coid,  respectful,  sorrowful, 
and  calm.’" 

No.  3.  Philadelphia;  1796.  Tiirnbull,  p.  4. 

— “ There  was  such  a spirit  of  industry  visi- 
ble on  every  side,  and  such  contentment  per- 
vadcd  the  countenances  of  all,  that  it  was 
with  ftfficulty  I divested  myself  of  the  idea 
that  these  men  surely  were  not  convicts,  but 
accustomed  to  labour  from  their  infancy.” 

No.  4.  Ib.  p.  27 “ The  convicts  are 

called  to  their  meáis  by  the  ringing  of  a bell; 
we  sawthe  men  sit  down  to  their  supper,  and 
I do  not  recoUect  a scene  more  interesting. 
At  one  view,  we  beheld  about  90  fellow- 
creatures,  formerly  lost  as  it  were  to  their 
country  and  the  world,  now  collected  in  one 
body,  and  observing  that  air  of  composure 
and  decency  to  each  other,  consequent  only 
from  a long  and  continued  practico  of  moral 
habits.” 

No.  5.  Ib.  p.  46.  — “ After  con versing  with 
her  (ihe  jaiJoress)  for  some  time,  he  (a  person 
before  mentioned)  inquired  of  her  whether 
there  were  no  inconveniences  attending  the 
institution  ? With  the  greatest  concern  she 
replied,  that  there  was  one  which  gave  her 
no  small  degree  of  uneasiness.  That  the 
dcbtors  in  their  apartments,  from  being  able 
to  overlook  the  yard  of  the  prison,  made  her 
fear  that  their  con  versing  together,  sweariiig, 
&c.  might  corrupt  the  moráis  of  her  people. 
You  may  think  it  strange  that  debtors  should 
corrupt  crimináis;  but  the  case  is  really  so, 
for  there  is  certainly  as  much,  if  not  more, 
morality  among  the  latter,  than  the  former. 
And  so  fully  convinced  were  the  inspectora 
of  her  apprebensions  being  well  founded,  that. 
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to  remedy  the  defect,  they  have  since  had 
the  prison  wall  raised.” 

Observations — The  sex  of  the  keeper, 
compared  with  the  nature  of  her  olfice,  briiigs 
to  view  the  picture  of  a future  golden  age  as 
delineated  by  prophetic  poetry ; “ The  wolf 
shall  dwell  with  the  lamb,  • • • » ^jid  a 
young  child  shall  lead  them.”  The  paradox 
had  already  received  its  explanation  in  the 
same  page. 

“ I was  surprised  to  find  a female  in  the 
first  appointment,  and  on  inquiry  found  that 
her  husband  was  formerly  jailor.  Discharging 
the  duties  of  a tender  parcnt  towards  his 
daughter,  infected  with  the  yellow  fever  in 
1 793,  he  caught  the  disorder  and  died,  leaving 
the  prisoners  to  regret  the  loss  of  a friend 
and  protector,  and  the  community  that  of  a 
valuable  citizen.  In  consideration  of  his  faith- 
ful  performance  of  the  functions  of  his  olfice, 
his  widow  was  nominated  to  succced  him. 
She  is  exceedingly  attentive  and  humane.” 

No.  6,  Ib.  p.  48 “ Few  have  been  known 

to  stay  in  the  prison  the  wbole  of  the  terin 
to  which  they  were  sentenced,  the  amend- 
ment  and  repentance  of  many  of  them  being 
so  visible  to  the  inspectors,  as  to  have  had  a 
claim  to  the  governor's  clemency.” 

2.  A fter  Liberation,  as  per  accounts. 

No.  7.  Philadelphia;  1793:  Lownes,  p.  92. 
— “ Out  of  near  200  persons,  who  at  dif- 
ferent  times  have  been  recommended  to  and 
pardoned  by  the  governor,  only  four  have 
been  returned  ; three  from  Philadelphia,  re- 
convicted  of  larceny,  and  one  from  a neigh- 
bouring  coiuity.  As  several  of  them  thus 
discbarged  were  oíd  oífenders,  there  was  some 
reason  to  fear  that  they  would  not  long  be- 
have  as  honest  citizens.  But  if  they  have  re- 
turned to  their  oíd  courses,  they  have  chosen 
to  run  the  rish  of  being  hanged  in  other  states, 
rather  than  encounter  the  ccrtainty  of  being 
confined  in  the  penitentiary  cells  of  this.  We 
may  therefore  concludc,  that  the  plan  adopted 
has  had  a good  eíFect  on  these ; for  it  is  a 
fact  well  known,  that  many  of  them  were 
heretofore  frequently  at  the  barof  public  jus- 
tice,  and  had  often  received  the  punishment 
of  their  crimes  under  the  former  laws.” 

No.  8.  Philadelphia;  1796:  Turnbull,  p. 
48.  — “ Reconvictions  are  seldom  heard  of. 
üf  all  the  convicts  condcmned  for  these  five 
years  past,  not  above  5 in  a 100  have  been 
known  to  retum.” 

Observations.  — Between  this  article  and 
the  last  preceding  one,  your  Lordship  will 
have  observed  the  diíference.  '1  hose  of 
whom  but  2 in  tl;e  1 00  proved  backsUders, 
W'ere  picked  men : men  picked  out  as  tbe 
best,  and  pardoned.  Those  of  whom  so 
many  as  5 in  the  100  pro  ved  backsliders, 
were  the  whole  number  of  the  “ condcmned” 
taken  together.  The  time  which  gave  these 
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gavc  theseo  in  a 100,  was  moreover  nearly  as 
iong  agiiin  as  the  time  which  gave  not  quite 
80  much  as  the  2 in  the  100. 

No.  9.  New  York  ; 1802 : Eddy,  p.  33 

“ Under  the  instructiou  of  a prisoner  sen- 
tenced  for  life,  who  was  a skilful  shoemaker, 
it  was  mattcr  of  surprise  to  observe  with 
how  much  rapidity  those  who  were  before 
wholly  ignorant  of  the  trade,  learned  to  be- 
come  excellent  workmen." 

No.  10.  Ib.  p.  52 “ It  is  with  no  small 

pleasure  tliat  the  inspectors  have  observed, 
that  a mimbcr  of  those  who  have  been  dis- 
charged  from  the  prison,  confided  to  their 
care,  have  contiiuied  in  habits  of  industry 
and  sobriety,  and  bid  fair  to  become  good 
membcrs  of  society.” 

(Jbservíitious,  — From  a literal  interpreta- 
tion  of  this  passage,  au  inference  that  might 
be  drawn  is,  that  though  the  reformed  were 
in  a certain  number,  the  unreforrned  were 
in  a number  still  greater.  But  from  the 
general  tenor  of  the  publication,  and  in  par- 
ticular from  the  two  next  articles  of  it  as 
here  copied,  it  will  appear  evident  enough, 
that  the  persons  here  alluded  to  as  reformed 
were  such  alone  as  on  that  account  happened 
in  a particular  manner  to  have  attracted  the 
notice  of  these  their  foriner  guardians.” 

No.  II.  Ib.  p.  85.  — In  five  years  ending 
with  1801 , “ of  349  prisoners  who  have  been 
discharged  by  expiration  of  sentence  and  par- 
don,  29  only,  or  l-12th  part,  have  been  con- 
victed  of  second  oífences;  and  of  these,  16 
were  foreigners.  Of  86  pardoned,  8 have 
been  recominitted  for  second  oífences ; and  of 
these,  5 were  foreigners.” 

In  the  recent  institution  at  New  York, 
your  Lordship  will  have  observed,  the  account 
of  backsliders  is  not  as  yet  quite  so  favourable 
as  in  Philadelphia.  The  diíFerence  may,  it 
should  secm,  fairly  enough  be  ascribed  to  a va- 
riety  of  peculiar  dilficulties  which  New  York 

has  had  to  struggle  with Statement  given 

by  Mr.  Eddy,  too  long  to  be  inserted  here. 

In  respect  of  general  remarks,  circum- 
stances  would  naturally  give  a different  co- 
lour  to  the  representations  as  between  Phi- 
ladelphia and  New  York.  The  Philadelphia 
accountsare,  the  twolatest  ofthem,  accounts 
given  by  strangers  to  strangers : the  New 
York,  by  the  Icading  manager  to  his  fellow- 
countrymen  and  fellow-townsmen.  In  this 
iatter  case,  the  main  object  was  to  give  eco- 
nomical  and  other  arithmetical  details : it  is 
a compte  renda  by  a trustee  to  his  principáis. 
As  to  deportment,  &c.  of  the  prisoners,  the 
persons  to  whom  principally  the  writer  was 
addressing  himself  were  fellow-townsmen, 
who  being  on  the  spot,  had  eyes  of  their  owií 
to  see  with.  That  upon  the  whoie,  the  chief 
author  saw  nothing  to  deter  him  from  ex- 
pressing  himself  satisfied  with  his  work,  ap- 
pears  from  the  concluding  paragraph,  which 
is  as  follows : — . 
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No.  12.  Ib.  p.  70.—“  The  New  York 
state-prison  will  fmmish  a model  for  others, 
which  the  increase  of  population  and  growth 
of  luxury  may  tender  necessary  in  the  distant 
parts  of  this  extensivo  country*.  And  what- 
ever  may  be  the  futmre  condition  of  mankind, 
this  institution  will  reflect  lasting  honour  on 
the  State ; become  a durable  naonument  of 
the  wisdom,  justice,  and  humanity  of  its  le- 
gislators,  more  glorious  than  the  most  splen- 
did  achievements  of  conquerors  or  kings; 
and  be  remembered,  when  the  magnificent 
structures  of  folly  and  pride,  with  their  foun- 
ders,  are  ahke  exterminated  and  forgotten. 

Penitentiaiiy  System  continued:  — Re- 
formation  — Particular  Exemplijications : 
— Heroic  Humanity. 

No.  1.  Philadelphia;  1796:  Turnbull,  p. 
91.  — “ At  the  time  o^,  the  yellow  fever  in 
1793,  great  difficulty  was  found  in  obtaining 
nurses  and  attendants  for  the  sick  at  Bush 
Hill  hospital.  Recourse  was  had  to  the  pri- 
son. The  request  was  made,  and  the  appa- 
rent  danger  stated  to  the  conviets.  As  many 
offered  as  were  wanted.  They  continued 
faithful  till  the  dreadful  scene  was  closed  — 
none  of  them  making  a demand  for  their  Ser- 
vices till  all  were  discharged. 

No.  2.  Ib.  p.  48.  — “ Some  (on  the  same 
occasion)  at  the  expiration  of  their  terms  of 
confinement,  voluntarily  offered  themselves 
....  and  conducted  themselves  with  so 
much  fidelity  and  tenderness,  as  to  have  had 
the  repeated  thanks  of  the  managers.” 

No.  3.  Ib.  p.  92.  — Another  instance  of 
the  good  conduct  of  the  prisoners  during  the 
sickness,  happened  ainong  the  women.  When 
request  was  made  of  them  to  give  up  their 
bedsteads  for  the  use  of  the  sick  at  the  hos- 
pital, they  cheerfully  offered  even  their  bed~ 
dinij,  &c.  When  a similar  request  was  made 
to  the  debtors,  they  all  refused.”  Some  dif- 
ference,  my  Lord,  between  these  women  and 
the  women  “ far  worse  than  the  men,”  in 
New  South  Wales — some  diíference  between 
the  men  who  serve  in  hospitals  at  the  peril 
of  their  lives,  and  those  who  make  bonfires 
of  hospitals,  as  well  as  of  prisons  with  the 
prisoners  in  them : — the  prisoners  — their 
comrades — their  peers — men  whom,  instead 
of  burning  them,  they  would  have  been  ready 
to  clasp  to  their  bosoms,  so  it  had  been  to 
join  in  mischief. 

XI.  Main  Cause  : — Sobriety,  Strietness, 
— Universality  and  yood  effeets  of  it  in  the 
Penitentiary  House. 

No.  1.  Philadelphia;  1795  : Liancourt,  p. 
1 — “ They  [the  convict  prisoners]  are  ne- 


• “ Similar  prisons  are  already  established  in 
New  Jersey  and  Virginia,  and  others  are  prs^ 
poseí  to  be  erected  in  Massachusetts  and  South 
Carolina.” 


Good  Effects  of  Sohriety,  ^c.  tn  the  Penitentxary-House. 


ver  on  any  account  permitted  the  use  of  fer- 
mented  liquors,  not  even  of  small  beer.  The 
prohibition  of  fermented  drink  is  a standing 
order,  and  most  religiously  observed.  The 
liveliness  and  animation  which  such  liquors 
might  induce  in  the  workmen  is  only  an  arti- 
ficial and  momentary  vigour  ; a cause  of  irri- 
tation,  heating  the  blood,  and  destroying  the 
effect  of  that  temperare  regimen  which  is  in- 
tended to  alter  the  habit  and  the  constitu- 
tion.” 

No.  2.  Philadelphia ; 1796 : Turnbull,  p. 
26, — “ The  drink  of  the  crimináis  is  molasses 
and  water;  spirituous  liquors  are  forbidden, 
except  for  medical  purposes  prescribed  by 
the  attending  physician ; and  the  person  who 
sells,  or  suíFers  them  to  be  introduced  on  any 
other  occasion,  subjects  himself  to  a penalty 
of  fire  pounds;  if  an  officer  of  the  prison,  to 
dismission  from  office.  The  reason  of  this 
rigorous  regulation  arises,  in  the  first  place, 

. from  the  probability  of  the  abuse  which  might 
be  made  of  the  practice,  were  it  once  intro- 
duced : and  in  the  next  place,  from  the  con- 
viction  of  the  inspectora,  that  those  liquors 
act  not  so  powerfully  in  strengthening  a body 
doomed  to  more  than  ordinary  toil  and  labour, 
as  the  effects  ofgood  wholesome  water.  That 
whatever  cheerfulness  or  vigour  it  may  pro- 
duce in  a labourer,  it  is  merely  teinporary, 
and  like  all  high  stimulatives,  its  operations 
are  no  sooner  at  an  end,  than  the  system  is 
left  enervated  and  fatigued.” 

No.  3.  New  York;  1802:  Eddy,  p.  49 

“ Many  of  those  who  carne  into  the  prison 
tvith  constitutions  greatly  impaired  by  exces- 
sive  drinking,  debauchery,  and  vicious  habita, 
after  being  sometime  used  to  the  system  of 
temperance,  order,  and  industry  established 
in  the  prison,  have  hecome  healthy  and  vigor- 
ous" 

No.  4.  Ib.  p.  59 “ Itis  wellknown  that 

the  greater  number  of  crimes  originate  in  the 
irregular  and  vicious  habits  produced  by  intox- 
ication,  and  by  the  idle,  low,  and  dissipated 
practicas  encouraged  in  taverns  and  tippling- 
houses.  Thereare few criminalswhose gradual 
depravation  c.annot  be  traced  to  this  source.” 

No.  5.  Ib.  59,  60 “ By  the  city  charter, 

the  power  of  granting  licenses  is  vested  in 
the  mayor,  who  is  the  solé  judge  of  the  pro- 
priety  of  granting  them,  or  of  their  number. 
Thirty  shillings  are  paid  for  each  license,  four- 
fiftbs  of  which  sum  goes  into  the  city  trea- 
sury,  and  the  residue  to  the  mayor.  While 
a revenue  is  derivad  to  the  Corporation  from 
these  licenses,  it  is  not  to  be  expected  that 
there  will  be  much  solicitude  to  lessen  their 
number,  or  to  examine  minutely  into  the 
merits  of  the  applicants  for  them.” 

Observations Can  the  dígree  of  such 

solicitude  be  expected  to  be  much  greater 
where,  instead  of  now  and  then  an  odd  5s, 
4o  be  gained  by  putting  about  the  cup  of  in- 
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I toxication,  the  greater  part  or  the  whole  of 
a man  s income — of  the  income  of  every  man 
who  could  do  anything  towards  stopping  it, 
depends  upon  the  circulation  of  it? 

No.  6.  Philadelphia;  1799:  Liancourt,  p. 
22 — “ The  new  regimen  has . . . .produced 
a change  which  is  remarkably  evident,  even  in 
the  physician ’s  bilí,  which  formerly  amounted 
to  two  hundred  or  three  hundred  and  twenty 
dollars  per  quarter,  butat  present  seldom  rises 
above  forty.  This  enormous  difference  is 
entirely  attributable  to  the  total  change  of 
discipline  which  has  taken  place.  During  the 
former  system,  the  irregular  government  of 
the  prison  was  attended  with  filth  and  drunk- 
enness ; and  frequent  broils  produced  diseases, 
wounds,  and  bruises  of  every  kind.  Under 
the  new  order,  these  causes  of  evil  have  ceased 
— the  disorders  are  confined  to  colds,  or 
such  accidents  as  are  coramon  everywhere. 
Only  two  prisoners  have  deceased  within 
four  years,  and  those  of  the  small  pox.  Ex- 
cept in  cases  of  contagious  maladies,  the 
sick  prisoners  remain  in  their  roora : in  such 
cases,  however,  they  are  removed  to  a se- 
párate apartment.” 

No.  7-  Philadelphia;  1796 : Turnbull,  p.  20. 
— “A  good  proof  of  the  cleanlinessof  the  place 
yon  have,  when  I mention  from  authority, 
that  out  of  8060  persons  who  were  confined 
in  the  several  apartments  of  the  prinso  (the 
debtors’  jail  included,)  from  the  28th  day  of 
September  1780  to  the  5th  of  the  same  month 
in  1790,  only  twelve  died  of  natural  deaths. 
Since  the  latter  of  these  periods,  the  esta- 
blishment  of  the  new  system  of  discipline 
has  produced  much  better  arrangements,  as 
well  in  respect  to  the  comfort  and  health  as 
to  the  good  order  and  government  of  the  pri- 
soners. This  has  been  evident  in  several  in- 
stances.  The  physician’s  bilí,  which  formerly 
amounted  to  1280  dollars  a-year,  seldom  ex- 
ceeds  at  present  160 ; and  excepting  in  cases 
of  contagious  diseases,  not  more  than  two 
prisoners  have  died  from  June  1791  to  March 
1795,  a period  of  nearly  four  years.  During 
the  fall  of  1793,  when  the  yellovjfever  had 
extended  its  fatal  ravages  over  every  part  of 
the  city  and  suburbs  of  Philadelphia,  we  have 
from  Mr.  Carey,  in  his  account  of  that  cala- 
mity,  that  only  six  persons  in  the  prison  were 
taken  sick  and  sent  to  the  hospital,  although 
the  situation  of  jails,  even  under  the  best 
administration,  makes  them  most  frequently 
liable  to  the  generation  of  contagious  and 
other  diseases.  At  this  time,  too,  were  con- 
fined there,  by  order  of  the  French  cónsul, 
106  French  soldiers  and  sailors,  besides  100 
other  prisoners,  composed  of  convicts,  va- 
grants,  and  crimináis  committed  for  trial.” 
Observations.  — From  the  number  of  the 
prisoners  that  passed  tbrough  the  prison  with- 
in a given  space  of  time  — from  the  mere 
number  alone,  as  compared  with  the  number 
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of  (Icaths  within  that  time,  no  very  precise 
induction  can  be  drawTi : another  point  to  be 
known  is,  wbat  was  tbe  average  duration  of  a 
prisoner’s  continuance  therc ; if,  for  example, 
about  half-a-year,  viz.  180  days,  tliis  would 
give  for  tlie  8000  in  ten  years,  four  hundred 
throughout  the  wbole  of  every  year  : upon 
this  number,  12  in  the  ten  years  would  be  I5 
death  per  anmim  upon  the  four  hundred. 

In  tliis  parallel  between  the  two  systems, 
your  Lordship  niay  have  observed,  on  the 
part  of  the  penitentiary  system,  whole  heads 
wanting,  and  those  very  material  ones.  Under 
the  head  of  iniscellaneous  crimes  (givcn  as 
cxcmplifications  of  depravity,)  a mere  blank : 
under  the  head  of  incendiar ism  in  particular, 
a complete  one.  The  case  is — that  among 
chronical  punishinents  administering  a coer- 
dve  discipline,  it  is  the  peculiar  glory  of  the 
penal  colonization  plan,  that  under  it  the  list 
of  crimes  keeps  running  on,  as  if  no  coerción 
at  all  were  administered  ; or,  if  there  be  any 
difference,  in  rather  a greater  proportion 
under  and  with  the  benefit  of  this  discipline, 
than  without  it.  In  this  point,  I question 
whether  the  world  ever  saw  anything  under 
the  ñame  of  punishment  bearing  the  least  re- 
semblance  to  it.  In  the  very  worst  ordered  gaol, 
the  discipline  has  at  any  rate  been  sufficient 
to  keep  the  prisoners  out  of  the  commission 
of  great  crimes:  even  the  hulks  have  suc- 
ceeded  thus  far  ; even  the  worst  ordered  of 
those  archetypes  of  our  hulks  that  are  still 
to  be  seen  upon  the  continent — the  galleys. 
No  foicible  robberiesare  committed — nobur- 
glaries — no  churches,  no  hospitals  are  burnt — 
even  in  the  galleys. 

XII.  Central  Inspection  Principle  : 

Escapes,  for  want  of  it,  from  the  American 
Prisons,  as  above. 

In  a method  governed  by  the  consideration 
of  the  ends  of  penal  justice,  the  topic  of  es- 
capes seems  to  belong  to  the  head  of  Inca- 
pacitation. — incapacitation  for  fresh  offences. 
Why  ? Encause  under  any  mode  of  confine- 
ment  the  eífect  of  which  is  to  prevent  offences 
while  it  lasts,  the  eífect  of  an  escape  is  to  break 
the  bridlc,  and  leave  delinqueney  to  run  on 
again  in  its  oíd  course.  Unfortunately,  in  the 
penal  colony  of  New  South  Wales,  the  place 
for  the  topic  of  escapes  is  not  quite  so  easy 
to  be  found.  When  a man  escapes  out  of  it, 
the  scene  indecd  of  his  misdeeds  is  changed ; 
but  the  multitude  of  them,  being  during  the 
continuance  of  the  confinement  at  the  highest 
pitch,  is  not  in  much  dangerof  being  increased 
hy  the  cessation  of  it-  Be  this  as  it  may,  the 
confinement  of  the  prisoner  being  by  the  sup- 
position  a desirable  object,  an  escape  by  which 
he  is  liberated  from  that  confinement  must, 
happen  where  it  will — must,  were  it  only  for 
íonsistency’s  sake,  be  ranked  among  undesi- 


rable  ones.  In  the  case  of  any  other  place  of 
.legal  confinement — inthe  caseof  an  American 
penitentiary  - house  more  particularly — this 
character  will  be  seen  to  belong  to  it  without 
dispute. 

Good  as  the  penitentiary  system  has  proved 
itself,  wherever  it  has  been  established — good 
in  every  point  of  view — good  with  reference 
to  its  end — good  in  compar  ison,  with  reference 
to  every  other  system  of  confinement — I have 
never  given  it  as  altogether  perfect : I mean, 
in  any  of  its  existirig  shapes.  I have  reserved 
to  myself  the  submitting  to  your  Lordship, 
whether  from  experience  as  well  as  by  rea- 
son,  the  addition  of  the  principle  of  central 
inspection  may  not  be  regarded  as  calculated 
to  add  to  the  perfections  of  it.  Reformation, 
economy,  axiá  prevention  of  escapes  — incapa- 
citation thereby  for  fresh  offences  resulting 
from  escapes — in  respect  of  every  one  of  these 
objeets,  I have  ventured  to  State  it  as  emi- 
nently  serviceable.  In  respect  of  reformation 
and  economy,  its  presence  having  never  been 
experienced,  the  loss,  if  any,  from  the  want 
of  it,  is  a point  of  which,  as  even  the  existence, 
however  probable,  cannot,  strictly  speaking, 
be  demonstrated,  still  less  can  the  amount  be 
mathematically  ascertained.  In  the  article  of 
escapes,  the  amount  of  the  inconvenience  from 
tbe  want  of  it,  and  thence  of  the  benefit  that 
would  result  from  the  adoption  of  it,  is  rather 
more  open  to  demonstration.  A postúlate,  it 
is  true,  must  even  in  this  case  be  assumed : 
viz.  that  under  the  exye  of  a keeper,  with  ade- 
qiiate  assistance  and  means  of  defence  at  his 
elbow,  he  at  the  same  out  of  the  reach  of 
assault,  neither  a single  unarmed  prisoner, 
ñor  any  number  of  unarmed  prisoners,  con- 
fined  in  a room  by  bars  and  bolts,  will  so 
much  as  attempt  to  escape  out  of  it.  This 
being  admitted,  whatever  escapes  have  heen 
found  actually  to  have  taken  place  from  a 
prison  unprovided  with  this  security,  may  be 
set  down  as  having  the  want  of  it  for  their 
cause ; and  to  this  same  score  may  be  set  down, 
in  the  account  of  economy,  the  expense  of  all 
such  guards  whose  Services,  in  a spot  exterior 
to  the  prison,  have  for  a given  period  been 
keptappropriatedtothis  purpose.  After  these 
remarks,  whatever  considerations  are  pre- 
sented  to  view  by  the  ensuing  extraets  vviU, 
I presume,  find  their  application  without  much 
difficulty. 

XIII.  Inspection  the  more  perfect  — the 
more  perfect  the  Management ; viz.  in  re- 
spect of  Reformation,  Incapacitation 
as  to  Escapes,  and  Economy. 

No.  1.  Philadelphia  5 between  1786  and 
April  1790,  under  the  ambulatory  jail-gang 
System,  being  the  first  attempt  at  reforma- 
tion. Liancourt;  1795:  p.  6 “Crimináis 

loaded  with  irons,  and  scattered  through  the 
streets  and  along  the  roads,  presentad  to  tbe 
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public  tbe  spectacle  of  vice,  ratber  than  of 
shame  and  misery ; and  the  impossibility  of 
watching  them  properly,  facilitated  the  means 
of  excess,  of  drunkenness,  of  piUage,  and  of 
escape.” 

Observations Under  this  System,  it  may 

be  inferred  that  escapes  actually  did  take 
place,  with  more  or  less  frequency,  as  under 
such  a System  might  naturally  be  expected. 

No.  2.  Philadelphia ; 1786:  Turnbull ; 
1796,  p.  14.  — “ Finding'at  length  that  the 
perseverance  of  the  ‘ Society  for  alleviating 
the  miseries  of  Prisons’  bid  fair  to  an  ex- 
tinction  of  all  hopes  of  their  continuing  in 
the  same  scene  of  confusión,  with  one  con- 
sent  they  resolved  on  a breuch  of  prison. 
The  attempt  was  accordingly  made  on  the 
evening  of  the  day  the  new  order  of  things 
had  taken  place.  Fortunately,  few  of  them 
escaped ; [Fiíteen,  as  per  Liancourt,  p.  31.] 
The  jailor  was  immediately  discharged ; and 
since  that  period  [to  August  1796,]  almosi 
every  project  for  the  same  purpose  has  failed, 
either  from  the  want  of  unanimity  of  the  most 
evil  disposed,  the  fears  of  those  less  so,  or 
the  decided  disapprobation  of  the  greatest 
proportion  of  the  prisoners  to  anything  of 
the  kind.” 

No.  3.  Ib.  Philadelphia;  1796:  Turnbull, 
p.  19.  — “ About  se  ven  [prisoners]  are  in  a 
shop,  one  of  whom  is  appointed  by  the  jailor, 
whose  duty  it  is  strictly  to  notice  all  oífences, 
and  who,  in  default  of  it,  is  punished  accord- 
ing  to  the  rules.  For  this,  however,  there  is 
little  or  no  necessity,  as  they  commonly  work 
under  the  mutual  inspection  of  each  other.* 
The  keepers  constantly  parade  among  the  pri~ 
soners,  in  the  court-yards  and  passages.  [viz. 
per  Liancourt,  p.  19.  Turnkeys,  four  in  num- 
ber  for  the  whole  house.] 

Observations  ■ — " Constantly  parade  among 
the  prisoners i.  e.  constantly  have  some  of 
the  prisoners  themselves  in  view : — “ con- 
stantly in  the  yards  and  passages  i.  e.  con- 
stantly have  in  view  more  or  less  of  the  space 
occupied  by  the  prisoners : — constantly ; i.  e.  \ 
in  the  day  time  ? But  in  the  night  ? have  they 
them,  all  of  them,  and  all  night  long,  in  view  ? 
Unquestionably  not;  if  they  had,  the  escapes 
indicated  by  the  word  almost,  in  No.  1 , could 
not,  humanly  speaking,  have  taken  place. 

So  far  at  least  as  mere  inspection  is  con- 
cerned, the  work  of  the  four  keepers  would, 
in  a prison  upon  the  central  inspection  prin- 
cipie, have  been  performed,  and  much  more 
effectually  and  clear  of  almosts,  by  a single 
keeper ; at  the  same  time  that,  on  my  plan, 
the  economy  of  the  concern  would  of  itself 
have  afíbrded,  as  well  as  demanded,  all  night 
long,  the  assistance  of  a number  of  observing 
eyes. 

No.  4.  New  York;  1802:  Eddy,  p.  18. — 

• The  prisoners  under  the  inspection  pf  each 
other ! — A pretty  check  tliat  would  be  in  New 
SouÜi  Wales  1 
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“ Absoluto  reliance  ought  not  to  be  placea  on 
the  strength  of  any  prison,  let  their  Malls  be 
ever  so  well  constructed.  Nolhing  will  pro- 
bablyprevent  escape  but  the  unrcmitting  vigi- 
lance  of  the  keepers,  and  a strict  watch  day 
and  night.” 

No.  5.  Ib.  p.  19.  — “ It  would  have  been 
more  secure,  if  all  the  cells  and  the  rooms  in 
the  wings  adjoining  had  communicated  with 
one  and  the  same  passage ; since  the  same 
person  who  watched  the  wings  might  at  the 
same  time  have  attended  to  the  cells.  It  was 
probably  owing  to  this  defect  that  the  escapes 
were  made  from  the  cells,  which  might  have 
been  prevented  by  a suitable  watch.” 

No.  6.  Ib.  p.  37 “ When  day-liglit  dis- 

appears,  a small  lamp  is  lighted  in  each  room 
and  in  the  halls ; and  then  the  assistant  keep- 
ers go  on  watch  in  the  halls  and  corridors, 
which  command  a view  throiigh  grated  doors 
of  each  apartment:  they  walk  to  and  fro 
during  the  night,  dividing  the  watch  between 
them.” 

No.  7.  Ib.  p.  29 “ In  consequence  of  some 

escapes,  the  legislatura,  at  the  last  sessions, 
authorised  the  governor,  or  the  person  ad- 
ministering  the  government,  to  raise  a guard, 
to  be  called  ‘ The  State  Prison  Guard.’ 

“ The  annual  expense  of  this  guard  will  be 
about  7000  dollars  (£1575.)  Though  the 
security  of  the  prison  is  of  the  highest  conse- 
quence, since  the  efficacy  of  mild  punishments 
depends  on  their  certainty ; yet  it  is  probable 
that  an  increase  of  the  number  of  keepers 
[r.  e.  within  the  prison]  and  a more  perfect 
arrangement  of  them,  would  have  been  equally 
effectual  to  that  security,  and  would  créate 
not  half  the  additional  expense  of  the  present 
guard.” 

Observations A more  perfect  arrange- 

ment of  the  apartment,  viz.  upon  the  central 
inspection  principie,  w'ould  have  been  much 
more  effectual,  and  saved  the  expense  not 
only  of  the  guard  itself,  but  of  the  proposed 
succedaneum  to  it. 

No.  8.  Ib.  p.  54.  — “ About  twenty-two  of 
the  most  obdurate  crimináis  are  kept  confined 
and  at  work  in  the  sepárate  apartments,  and 
are  not  suffered  to  come  out,  or  to  have  any 
communication  with  other  prisoners,  but  are 
constantly  watched  by  keepers  day  and  night.” 

Observations Without  the  benefit  of  the 

central  inspection  principie,  by  which  the 
whole  inhabitancy  would  have  been  watched 
by  a single  keeper  without  eífort,  how  severa 
the  obligation  of  such  vigilancy,  how  inordi- 
nate  the  expense ! 

That  these  precautions  were  neither  un- 
necessary,  ñor  so  much  as  sufficient,  appears 
but  too  plainly  from  the  account  of  escapes, 
as  given  by  the  same  intelligent  and  zealous 
administrator,  whose  labours  had,  under  the 
invincible  disadvantage  of  iU-adapted  archi- 
tecture,  been  applied  to  the  -prevention  of 
them. 
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Abstracted  from  Eddy’s  Account  of  the  Penitentiary-House  in  New  York,  p.  79;  showing 
(as  far  as  ¡s  there  exhibited)  tbe  Numbers  of  Prisoners  received  into  the  said  Pnson, 
and  discharged  from  thence— by  Beath,  Escape,  Par  don,  and  Expiration  of  Sentence— 
in  five  years  ending  1801 : together  with  the  Number  remaining  in  Prison  at  the  end  of 
the  year  last  mentioned. 
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28 

25 

86 
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From  this  it  appears,  that  in  the  case  of 
that  prison,  the  number  of  the  prisoners  that 
have  escaped  has,  within  the  five  years  in 
question,  been  almost  equal  to  the  number 
who  have  died  in  it;  between  l-3d  and  l-4th 
of  the  number  who  have  been  discharged  out 
of  it  by  pardon;  between  l-8th  and  l-9th  of 
the  number  discharged  by  expiration  of  their 
sentences;  and  between  l-27th  and  l-28th 
of  the  whole  number  received  into  it. 

If  a man  may  be  allowed  to  quote  himself, 
a few  observations  written  on  the  same  sub- 
ject  on  another  occasion*  will  not  here  be  al- 
together  out  of  their  place.  “ If  in  a building 
on  this  plan,  anything  of  disorder  is  supposed, 
it  must  be  because,  though  in  words  the  adop- 
tion  of  it  may  have  been  admitted,  the  State 
of  things  that  would  be  the  necessary  result 
of  it  is  not  present  to  the  mind.  The  disor- 
der supposed,  is  supposed  tobe  out  of'sightf 
which  in  fact  it  never  could  be.  From  the 
want  of  this  advantage  proceeds  that  anxiety, 
the  intensity,  and  at  the  same  time  the  inef- 
ficacy  of  which  is  apparent  in  every  page  of 
the  rules  and  orders  that  one  sees.  Officers 
frequently  to  go  into  the  wards  — frequently 
to  hear  complaints  — master  frequently  to  go 
into  every  ward,  and  inspect  thepersons  there- 
in,  on  a particular  day  of  the  week  especially — 
twice  a~week  the  matron  to  inspect  every  part 
of  the  house — paupers  to  be  kept  deán — of- 
ficers frequently  to  take  a view  of  them  — 
paupers  to  come  down  into  the  dining-hall  to 
be  mustered  and  employed — doors  to  be  loched 
that  they  may  not  harbour  in  the  wards  in  the 
day  time;  — nurse-children  frequently  to  be 
visited — once  a-month  at  least ; — appr entices 

frequently  to  be  visited  by  the  messenger, 

This  from  the  regulations  of  one  of  the  first- 

rate  poor-houses.  All  this  an  attempt and 

that  probably  in  a great  degree  an  unavailing 
one — to  effect  by  great  exertions,  not  a hun- 
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dredth  part  of  what  on  the  central  inspection 
plan  would  take  place  of  itself,  without  a 
man’s  stirring  from  his  chair.” 

Being  thus  far  engaged  in  self-piracy,  I will 
e’en  beg  leave  of  your  Lordship  to  go  so 
much  further  as  to  transcribe  a passage  on 
the  same  subject  from  another  work:  I mean 
the  book  entitled  Panopticon  ; containing  an 
exposition  of  the  central-inspection  principie, 
with  a view  to  the  variety  of  difierent  pur- 
poses  to  which  it  presented  itself  as  appíica- 
ble.  The  insertion  may  perhaps  be  the  more 
pardonable,  inasrauch  as  though  the  first  of 
the  three  little  volumes,  of  which  the  work 
consists,  was  in  1791  reprinted,  and  perhaps 
sold  in  Ireland,  by  order  of  the  government 
of  that  day,  yet  neither  that  partial  re-impres- 
sion,  any  more  than  the  original  impression, 
can  have  ever  found  its  way  here  into  the 
sbops.  At  the  same  time,  not  to  obtrude  as 
necessary,  what  may  perhaps  be  deemed  su- 
perfluous,  it  stands  dismissed  to  the  bottom 
of  the  page.  • 

* A collateral  advantage,  and  on  the  score  of 
frugality  a very  material  one,  is  that  which 
respecta  the  number  of  the  inspectora  requisite. 
If  this  plan  required  more  than  another,  the  ad- 
ditional  number  would  form  an  objection  which, 
were  the  difference  to  a certain  degree  consider- 
able, might  rise  so  high  as  to  be  conclusive : so 
far  from  it,  a greater  raultitude  than  ever  were 
yet  lodged  in  one  house,  might  be  inspected  by 
a single  person.  For  the  trouble  of  inspection  is  - 
diminished  in  no  less  proportion  than  the  strict- 
ness  of  inspection  is  increased. 

Another  very  important  advantage,  whatever 
purposes  the  plan  may  be  applied  to,  particularly 
where  it  is  applied  to  the  severest  and  most  co- 
ercive  purposes,  is,  that  the  wnder-keepers  or  in- 
spectors,  the  servante  and  subordinates  of  every 
kind,  will  be  under  the  same  irresistible  control 
with  respect  to  the  head  keeper  or  inspector,  as 
the  prisoners  or  other  persons  to  be  governed  are 
with  respect  to  them.  On  the  common  plans, 
what  means,  what  possibility,  has  the  prisoner 
of  appealing  to  the  humanity  of  the  principal  for 
redress  against  the  neglect  or  oppression  of  sub- 
ordinates, in  that  rigid  sphere,  but  the/ea»  op- 


Tnspectton  tke  cnly  securitu  against  Escape 


TVÍiafc  is  below  being  read  or  not  read,  let 
íne  beg  of  your  Lordship  to  consider  whether, 

portunitíes  which,  in  a crowded  prison,  the  most 
conscientious  keeper  can  aíFord — but  the  none 
at  all  which  many  a keeper  thinks  fit  to  give 
them  ? How  different  would  their  lot  be  upon 
this  plan ! 

In  no  instance  could  his  subordinates  either 
perform  or  depart  t'rom  their  duty,  but  he  must 
know  the  time  and  degree  and  manner  of  their 
doing  ao.  It  presenta  an  answer,  and  that  a satis- 
factory  one,  to  one  of  the  most  puzzling  of  poli- 
tical  questions,  Quis  custodiet  ipsos  cusíodcs? 
and  as  the  fultílling  of  his  as  well  as  their  duty 
would  be  rendered  so  much  easier  than  it  can 
ever  have  been  hitherto,  so  might  and  so  should 
any  departure  from  it  be  punisHed  with  the  more 
inflexible  severity.  It  is  this  circumstance  that 
tendera  the  influence  of  this  plan  not  less  bene- 
ficial  to  what  is  called  liberty,  than  to  necessary 
coerción ; not  less  powerful  as  a controul  upon  sub- 
ordínate nower,  tnan  as  a curb  to  delinquency  ; 
as  a shield  to  innocence,  tlian  as  a scourge  to 
guilt  Another  advantage,  still  operating  to  the 
same  ends,  is  the  great  load  of  trouble  and  dis- 
gust  which  it  takes  ofF  the  shoulders  of  those 
occasional  inspectora  of  a higher  order,  such  as 
judges  and  other  magistrales,  who,  called  down 
to  this  irksome  task  from  the  superior  ranks  of 
life,  cannot  but  feel  a proportionable  repugnance 
to  the  discharge  of  it.  Think  how  it  is  with 
them  upon  the  present  plans,  and  how  it  still 
miist  be  upon  the  best  plans  that  have  been 
hitherto  devised ! The  cells  or  apartments,  how- 
ever  constructed,  must,  if  there  be  900  of  them, 
(as  there  were  to  have  been  upon  the  peniten- 
tiary-house  plan)  be  opened  to  the  visitors  one 
by  one.  To  do  their  business  to  any  purpose, 
tney  must  approach  near  to,  and  come  almost  in 
contact  with,  each  inhabitant,  whose  situation 
being  watchcd  over  according  to  no  other  than 
the  loose  methods  of  inspection  at  present  prac- 
ticable, will  on  that  accoiint  require  the  more 
minute  and  troublesome  investigation  on  the  part 
of  these  occasional  superintendents.  By  this  new 
plan,  the  disgust  is  entirely  removed,  and  the 
trouble  of  going  inlo  such  a room  as  the  lodge  j 
is  no  more  than  the  trouble  of  going  into  any 
other. 

Were  Newgate  upon  this  plan,  all  Newgate 
might  be  inspected  by  a quarter  of  an  hour’s 
visit  to  Mr.  Ackerman. 

Among  the  other  causes  of  that  reluctance, 
none  at  present  so  forcible,  none  so  unhappily 
well  grounded,  none  which  affords  so  natural  an 
excuse,  ñor  so  strong  a reason  against  accepting 
of  any  excuse,  as  the  danger  of  infcciion : a cir- 
cumstance which  carries  death,  in  one  of  its  most 
tremendous  forms,  from  the  seat  of  guilt  to  the 
Seat  of  justice,  involving  in  one  common  catas- 
trophe  the  violator  and  the  apholder  of  the  laws. 
But  in  a spot  so  constructed,  and  under  a course 
of  discipline  so  insured,  how  should  infection 
ever  arise?  or  how  should  it  continué  ? Against 
every  danger  of  this  kind,  what  prívate  house  of 

the  poor one  might  almost  say,  or  even  of  the 

most  opulent — can  be  equally  secure  ? 

Ñor  is  the  disagreeableness  of  the  t^k  of  su- 
perintendence  diminished  by  this  plan  in  a much 
greater  degree  than  the  efficacy  of  it  is  increased.  ¡ 
On  all  others,  be  tlie  superintendent’s  visit  ever 
to  unexpected,  and  his  motions  ever  so  quick, 
time  there  must  always  be  forprepa’'ations,blind-  ( 
Voi.,  IV. 
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if  the'too  famous  prison  in  Coldbath  Fields 
had  been  upon . any  such  plan,  those  Corn- 
ing the  real  sute  of  things.  Out  of  nine  hundred 
cells,  he  can  visit  but  one  at  a time ; and,  in  the 
meanwhile,  the  worst  of  the  others  may  be  ar- 
ranged,  and  the  inhabiUnts  threatened  and  lutored 
how  to  receive  him.  On  this  plan,  no  sooner  is 
the  superintendent  announced,  than  the  whole 
scene  opens  insUntaneously  to  his  view. 

In  mentioning  inspectora  and  superintendents 
who  are  such  by  office,  I must  not  overlook  that 
systern  of  inspection,  which,  however  litüe  heed- 
ed,  will  not  be  the  less  useful  and  efficacious : 
I mean  the  part  which  individuáis  may  be  dis- 
posed  to  Uke  in  the  business,  without  intending 
perhaps,  or  even  without  thinking  of,  any  other 
eíFects  of  their  visits,  than  the  gratilication  of 
their  own  particular  curiosity.  What  the  inspec- 
tor’s  or  keeper’s  family  are  with  respect  to  hhn, 
that  and  more  will  these  spontaneous  visitors  be 
to  the  superintendent : assistants,  deputies  in  so 
far  as  he  is  faithful,  witnesses  and  judges  should 
he  ever  be  unfaithful  to  his  trust.  So  as  they  are 
but  there,  what  the  motives  were  that  drew  them 
thither,  is  perfectly  immaterial;  whether  the  re- 
lieving  their  anxieties  by  the  affecting  prospecta 
of  their  respective  frienus  and  relatives  thus  de- 
Uined  in  durance,  or  merely  the  satisfying  that 
general  curiosity,  which  an  establishment  on  va- 
rious  accounts  so  interesting  to  human  feelings. 
may  naturally  be  expected  to  excite. 

You  see  I Uke  for  granted  as  a matter  of  course, 
that  under  the  necessary  regulations  for  prevent- 
ing  interruption  and  disturbance,  the  doors  of 
these  estabiishments  will  be,  as,  without  very 
special  reasons  to  the  contrary,  the  doors  of  aíl 
public  estabiishments  ought  to  be,  thrown  wide 
open  to  the  body  of  the  curious  at  large: — the 
great  open  committee  of  the  tribunal  of  the  world. 
And  who  ever  objects  to  such  publicity  where  it 
is  practicable,  but  those  whose  motives  for  ob- 
jection,  afFord  the  strongest  reasons  for  it  ? 

Decomposing  the  plan,  I will  now  take  the 
liberty  of  ofFenng  a few  sepárate  considerations, 
applicable  to  the  different  purposes  to  which  it 
appears  capable  of  being  applied. 

A penitentiary-house  more  particularly  is  (I 
am  sorry  I must  corred  myself,  and  say  was  to 
have  been)  wliat  every  prison  might,  and  in  some 
degree  at  íeast  ought  to  be,  designed  at  once  as 
a place  of  sajé  custody  and  a place  of  lahour, 
Every  such  place  must  necessarily  be,  whether 
designed  or  not,  an  hospital:  a place  where  sick- 
ness  will  be  found  at  leaSt,  whether  provisión  be 
or  be  not  made  for  its  relief.  I will  consider  this 
plan  in  its  application  to  these  three  distinguish- 
able  purposes. 

Against  escapes,  and  in  particular  on  the  part 
of  felons  of  every  description,  as  well  before  as 
aftcr  conviction — persons  from  the  desperateness 
of  whose  situation  attempts  to  escape  are  more 
particularly  to  be  apprehended,  i t would  aíford,  as 
I daré  say  you  see  already,  a degree  of  security, 
which  perhaps  has  been  scarcely  hitherto  reached 
by  conception,  much  less  by  practice.  Over- 
powering  the  guard  requires  an  unión  of  hands, 
and.  a concert  among  rainds.  But  what  unión, 
or  what  concert,  can  there  be  among  persons,  no 
One  of  whom  will  have  set  eyes  on  any  other 
from  the  first  moment  of  his  entrance  ? Under- 
mining  walls,  forcing  iron  bars,  requires  com- 
monly  a concert,  always  a length  ol  time  excmpi 
from  interruption,  But  who  would  think  of  be- 
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plaints  wliich  liave  given  so  niucli  trouble  to 
so  inany  Right  Honourable  and  Honourable 
Gcntleinen  coiild  ever  have  obtruded  them- 
selves  ? — whether  the  ground  for  tbose  com- 
plaints,  such  as  it  was,  could  ever  have  had 
cxistence?  — whether  the  time  of  so  many 
public  men,  whose  labour,  so  miich  to  their 
regret,  was  for  so  many  weeks  employed  upon 
this  irksome  Service  (men  worthy  of  better 
oecupations,)  would  not  have  been  saved, 
and  the  peace  of  the  metropolitan  eounty, 
together  with  the  situation  of  its  veteran  re- 
presentative,  have  reinained  undisturbed? 

At  different  times  a sketch  on  the  central- 
inspcction  pian  has  been  shewn  to  jailors  : — 
at  no  time  withoiit  producing  an  exclamation : 
Ah  ! if  my  jail  were  ILke  this,  my  tash  would 
be  a safe  and  easy  one  ! 

Diíferent  men,  different  opinions:  where 
is  the  siibject,  my  Lord,  that  will  not  dis- 
play  the  diífercnce,  especially  when  motives 
prompt  opinions,  and  situations  convert  them 
into  laws? 

One  man,  upon  being  told  of  a prison,  in 
which  cvery  prisoner  was  without  intfermis- 
sion  exposed  to  an  inspecting  eye.— “ Then 
they’ll  all  get  out,”  says  he.  This  was  one 
of  those  men,  whom,  undcr  the  ancien  rc- 
yime,  gentlemen  used  to  send  out  to  govern 
kingdoms : accordingly,  so  lon*g  as  he  reigned, 
he  took  eífectual  care  there  should  be  no  such 
jail  to  get  out  of  in  his  dominions,  spite  of 
everything  that  could  be  said  to  him  by  sub- 
ordinates. 

Anotber  man.  upon  seeing  the  model  of  a 
prison  round  like  Ranelagh,  wath  this  diífer- 
ence,  that  excepting  iron  bars  and  supports 
as  in  work-shops,  the  circumference  was  all 
glass,  exclaimed  immediately  — “ This  prison 
will  be  too  dark  : the  keepers  in  the  middle 

ginning  a work  of  hours  and  days  without  any 
tolerable  prospect  of  making  so  much  as  the  first 
motion  towards  it  unobserved  ? Such  attempts 
have  been  seldoin  made  without  the  assistance 
of  impleinents  introduced  by  accomplices  from 
without.  But  who  would  expose  themselves  even 
to  the  slightest  punishment,  or  even  to  the  mor- 
ti/ication  of  the  disappointment,  without  so  much 
as  a tolerable  chance  of  escaping  instantaueous 
detcction  ? — who  would  think  of  bringing  in 
before  the  keeper’s  face  so  much  as  a small  lile, 
oraphial  of  aquafortis,  to  a personnot  prepared 
to  receive  any  such  thing,  ñor  in  a condition  to 
make  use  of  it  ? Upon  all  plans  hitherto  pursued, 
the  thickest  walls  nave  been  found  occasionally 
unavailing ; upon  this  plan,  the  thinnest  would  be 
sullicient;  a circumstance  which  must  opérate,  in 
a striking  degree,  towards  a diminution  of  the 
expense. 

In  this,  as  in  every  other  application  of  the 
plan,  you  will  find  its  lenient,  not  less  conspi- 
cuous  than  its  coercive  tendeney;  insoniuch  that 
if  you  were  to  be  asked,  who  had  most  cause  to 
wish  for  its  adoptionj  you  might  find  yourself  at 
some  loss  to  determine  hetween  the  malefactors 
themseives,  and  those  for  whose  sake  they  are  con- 
•igned  to  punishment. 
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will  neverbe  able  to  see  Iheir  prisoners.”  The 
room  it  was  in,  being  none  of  the  lightest, 
ocular  demonstration  was  so  far  on  his  side. 
By  I know  not  by  what  accident,  this  reason 
missed  being  added  to  the  jfour  reasons  for 
relinquishment ; though,  sure  enough,  there 
was  a time,  my  Lord,  when  they  lay  all  to- 
gether safe  and  snug  in  the  same  place.  Alas ! 
my  Lord!  why  were  they  ever  suffered  to 
get  out  of  it  ? There,  there  indeed,  was  an 
escape  ! 

Behold  here  again,  my  Lord,  another  go- 
vernor  of  kingdoms : a task  a man  seems  to 
be  set  down  to,  when  he  is  fit  for  nothing 
else.  Alas ! my  Lord ! what  a truism  was 
the  deathbed  observation  of  Chancellor  Oxen- 
stiern  to  liis  son  : JVescis,  mi  fili,  quam  parvd 
sapientiá  mundus  regitur  !* 

XV.  Fruit  of  the  Penitentiary  System,  in 

point  of  Example  as  well  as  Reformation. 

Decrease  of  Crimes, 

No.  1.  Philadelphia ; 1793:  Lownes,  p.  93. 
— “ Our  streels  now  meet  with  no  interrup- 
tion  from  those  chavacters  that  formerly  ren- 
dered  it  dangerous  to  walk  out  of  an  evening. 
Our  roads  in  the  vicinity  of  the  city,  so  con- 

* While  correcting  the  press,  an  incident  oc- 
curs,  from  which  it  should  seem  that  American 
prisons  are  not  the  only  places  of  confinement 
from  which,  when  correcting  eyes  are  wanting, 
or  oíF  their  station,  or  opposed  by  walls,  a man 
may  find  means  to  make  his  escape. 

Times,  Decembet  15,  1802. — “J.  Murphy,  a 
convict,  who  made  his  escape  from  the  Captivity 
hulk  on  Wednesday  se’nnight,  was  taken  near 
Fareham,  and  lodged  in  the  Bridewell  at  G os- 
port. He  made  his  escape  from  that  prison  on 
Wednesday  last,  by  scaling  the  walls,  and  got 
clear  off.  This  is  the  fourth  time  he  has  con- 
trived  to  get  out  of  confinement  since  he  was 
sentenced  to  transnortation ; once  from  Newgr.te, 
from  the  hulk  at  Woolwich,  from  the  Captivity 
at  Portsmouth,  and  from  the  gaol  as  above. 

Qnery  Is/.  How  many  times  in  the  same  pe- 
riod  would  this  ingenious  person  have  eíFected 
his  escape  from  a prison  on  the  panopticon  plan, 
out  of  an  apartment  exposed  night  and  day  to 
the  view  of  several  pairsof  eyes,  themselves  un- 
seen  by  him,  and  commanding  the  whole  circle 
without  so  much  as  a change  of  place  ? 

Query  2d.  What  obstacle,  if  any,  did  noble 
lords  expect  would  be  opposed  to  any  such  inge- 
nuity  in  these  four  places  of  confinement,  toge- 
ther with  the  rest  of  them,  250  or  so,  throughout 
England,  by  the  gentleman  who,  confining  his 
inspection  to  the  hulks,  takes  four  peeps  at  them 
in  a year,  at  £87  a peep  ? 

Query  Zd.  Was  it  lest  noble  eyes  should  be 
suspected  of  being  constantly  asleep,  that  sub- 
ordínate eyes  were  commissioned  to  be  periodi- 
cally  awake  ? 

Query  ith.  WheOj  for  the  single  purpose  of 
this  norninal  inspection,  Parliament  was  called 
upon  for  a fresh  act  [42  Geo.  III.  c.  28,  24/A 
March  1802,]  might  it  not  have  been  as  well, 
if  some  show  of  obedience  had  been  paid  to  the 
two  already  existing  acts,  of  which,  if  obeyed, 
real  inspection  would  have  been  the  fruit  ? 
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Blantly  infested  with  robbers,  are  seldom  dis- 
turbed  by  those  dangerous  cbaractera.  The 
few  instances  that  have  occurred  of  the  latter, 
tast  fall  were  soon  stopped.  The  perpetra- 
tors  proved  to  be  strangers  quartered  near 
the  city,  on  their  way  to  the  westM'ard. 

“ Our  hotises,  stores,  and  vessels,  so  perpe- 
tually  distiirbed  and  robbed,  no  longer  expe- 
rience  those  alarming  evils.  We  lie  down  in 
peace — we  sleep  in  security. 

“ Tbere  have  been  but  two  instances  of 
burglaries  in  this  city  and  county  for  near  two 
years.  Pichpockets,  formerly  such  pests  to 
society,  are  now  unknown.  Not  one  instance 
has  occurred  of  a person  being  convicted  of 
this  offence  for  two  years  past.  The  number 
of  persons  convicted  at  the  several  courts 
has  constantly  decreased.  Thirty  and  up- 
wards  at  a session  have  frequently  been 
added  to  the  criminal  list : at  this  time,  when 
both  city  and  county  courts  are  but  a few 
days  distant,  there  are  but  Jive  for  triol  I 
Such  have  been  our  mensures — such  is  the 
State  of  things  — and  such  the  eífect.  If  any 
one  can  assign  other  causes  for  them  than 
are  here  adduced,  they  must  have  other  op- 
portunities,  other  means  of  information  than 
I am  acquainted  with.” 

No.  2.  Philadelphia ; 1796:  Turnbull,  p. 
91.  — “ It  appears  that  since  the  late  im- 
provements  in  the  penal  code,  oífences  have 
diminished  in  a proportion  of  about  one  half ; 
and  when  we  recollect  that  the  first  table 
contains  the  ofiences  of  the  city  and  county 
of  Philadelphia  only,  we  may  pronounce  that 
they  have  decreased  throughout  the  \yhole 
State  nearly  two  thirds.  The  two  periods  are 
equal,  and  the  latter  commences  from  1791, 
from  the  new  discipline  not  having  taken 
place  previous  to  that  time.  The  most  ma- 
terial point  gained  with  respect  to  oífences, 
is  the  diminution  of  the  most  heinous  ones, 
which  are  still  in  a greater  proportion.  They 
stand  in  the  table  as  follows : — 


Under  the  Oíd 

Under  the  New 

System- In  the 
City  & County. 

System— in  the 
whole  State. 

Burglary,  . 

. . 77  . . 

. 16 

Robbery,  . 

. . 39  . 

. . 5 

Murder,  . 

. . 9 . . 

. 0 

Arson,  . 

. . 0 . 

. . 1 

Rape,  . . 

. . 0 . . 

. 1 

Bigamy,  . . 

. . 1 . 

. . 1 

Total, 

126 

24 

Observations This  is  a success  indeed ! 

a success  reported  at  first  aíter  a trial  of 
about  two  years ; confirmad  afterwards,  as 
per  last  accoimts,  by  a further  experience  of 
between  three  and  four  years.  According  to 
the  figures,  the  first-rate  crimes  reduced  to 
less  than  njrfth  of  their  former  number:  but 
oven  this  degree  of  success,  prodigious  as  it 


243 

is,  falls  short  of  the  proportion  really  ob- 
tained.  The  larger  number  (the  126)  during 

the  prior  period  is  for  the  capital Philudel- 

pbia — city  and  county  alone:  — the  smaller 
number  (the  24)  during  the  subsequent  pe- 
riod— the  period  of  improvement is  for  all 

Pennsylvania — for  the  whole  stute.  But  in 
the  jail  of  this  same  State,  in  December 
1792,*  at  a time  when,  for  the  whole  State, 
the  number  of  conviets  of  all  sorts  was  37, 
out  of  tbese  37,  the  number  for  the  city  and 
county  taken  together  was  but  24 ; that  is, 
was  not  quite  so  much  as  two  thirds  of  the 
number  for  the  whole  state.  Assuming,  for 
supposition’s  sake,  that  at  the  point  of  time  in 
question  (August  25,  1796,)  the  proportion 
was  still  the  same,  it  would  follow,  that  at 
this  latter  point  of  time,  out  of  the  24  for 
the  whole  state,  no  more  than  16  were  for 
the  city  and  county : — in  this  latter  period  of 
five  years,  no  more  than  16  from  the  same 
portion  of  territory,  which  in  the  earlier  pe- 
riod'of  the  same  length,  had  furnished  con- 
viets of  the  same  description,  to  the  number 
of  126.  If  instead  of  the  126,  the  number 
had  been  128,  the  proportion  of  conviets  for 
the  latter  period  would  have  been  no  more 
than  one-eighth  of  the  number  for  the  for- 
mer— instead  of  four  fifths,  the  decrease 
would  have  amounted  to  seven  cighths. 

Permit  me  on  this  occasion  to  add,  my 
Lord,  that  the  difference  thus  produced  — 
the  distinction  thus  noted  — between  the 
number  of  first-rate  crimes  and  the  number 
of  crimes  of  a less  mischievoiis  complexión, 
is  matter  of  particular  satisfaction  to  me.  It 
gives  the  permit  of  experience  to  some  spccu- 
hitive  and  therefore  contraband  ideas,  con- 
signed  long  ago  to  some  of  the  uscless  papers 
I have  already  hinted  at.  After  the  dimi- 
nishing  the  number  of  crimes  of  all  sorts  and 
sizes  taken  together,  another  distinguislmble 
though  concomitant  object  should  be  (so  it 
appeared  to  me,)  by  a system  of  due  propor- 
tions  as  between  punishraents  and  oífences, 
to  shove  down,  as  it  were,  the  number  of  the 
higher  crimes,  to  convert  the  higher  ones  as 
far  as  can  be  done  into  inferior  ones  — which 
inferior  ones  will  then  be  found  such  to  the 
mischief  of  which  it  is  in  the  power  of  money 

* 3d  Dcccjnher  1792.  Bradford  and  Lowncs, 

p.  100 Report  of  Inspectora  of  the  Prison.  By 

the  same  report,  linder  the  inHuence  of 'the  for- 
mer System,  no  more  than  about  one  year  and  a 
half  before,  viz.  3d  of  May  1791,  the  number 
was  as  high  as  143. 

In  1791,  according  to  the  censas  for  the  United 
States,  the  population  of  the  city  and  county  was 
about  One  eighth  of  tliat  of  the  whole  state  {as 
54,391  to  434,373  :)  the  number  of  the  crimináis 
in  the  rest  of  the  state  being  but  13,  when  tha 
of  the  city  and  county  was  24,  this  gives  tnc 
degree  of  criminality,-  in  the  conntry  situation 
no  more  than  about  one  sixth  of  ditto  m tlie 
town  ditto. 
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to  apply  a cure.  This  done,  the  mischief 
niiglit,  with  the  help  of  a few  obvious  and  ne- 
ccssary  precautions,  be  broiighfc  >vithin  the 
hcaling  influence  of  the  principie  of  insurance : 
the  principie  applied  with  so  much  success 
to  the  reducing  the  quantum  of  sufFering 
from  varioiis  other  causes.  Under  the  head 
of  Compensation,  I have  already  troubled  your 
Xiordship  with  a refcrence  to  the  humble  en- 
deavours  1 had  used  to  throw  my  mite  into 
this  treasury.  What  I do  not  pretend  to  say 

Í8 that  against  mischief  from  criminality, 

any  more  than  against  mischief  from  Jire  or 
water,  the  (loor  could  be  altogether  síuit  by 
this  means  or  any  other : but  what  I fear  not 
to  say  is  — that  by  this  means  the  mischief 
from  criminality — from  sucb  crimes  as  are 
committed  (not  to  speak  of  dcfalcations  that 
inight  be  made  from  the  mass  of  mischief, 
by  dcfalcations  from  the  absoluta  number  of 
crimes,)  might  be  made  to  undergo  a degree 
of  reduction,  beyond  anything  which  in  this 
country  at  least  has  ever  yet  been  looked  up 
to  as  within  the  reach  of  hope.  The  great 
point  is,  to  clear  the  country  of  those  crimes, 
eaclí  instance  of  which  is  sufficient  to  awaken 
and  keep  alive,  in  every  breast  within  a cer- 
tain  circle,  the  fear  of  boundless  injury  to 
person  or  property,  as  well  as  of  destruction 
to  life  itself — in  comparison  of  this  wide- 
sprcading — this  almost  universally  extending 
mischief — this  fear  of  boundless  injury  — the 
sum  of  the  mischiefs  resulting  in  each  in- 
stance from  losses  and  other  injuries  actually 
sustained  by  particular  individuáis  would  be 
found  relatively  inconsiderable.  From  the 
number  of  these  superlatively  terrific  crimes, 
seven  eighths  or  thereabouts  appear,  in  the 
instance  in  question,  to  have  actually  been 
struck  ofif  in  actual  experience.  In  tJiis,  or 
any  other  country,  my  Lord,  would  not  the 
same  advantage  have  been  worth  purchasing 
at  the  same  price  ? 

In  speaking  of  the  price,  it  would  be  in- 
cori  ect,  I doubt,  to  State  it  as  consisting  of 
such  exertions,  merely  as  would  be  requisite 
for  the  establishment  of  a penitentiary-house. 
Another  cause  M'hich  appears  to  have  contri- 
buted,  and  perhaps  in  at  least  an  equal  degree, 
to  the  production  of  the  effect,  is — the  abo- 
lition,  next  toa  total  one,  of  the  punishment 
of  (leath.  If  this  be  so,  then  to  the  account 
of  exertions  must  be  added  the  eífort  (no 
slight  one)  necessary  for  giving  up  the  fa- 
vourite  punishment ; the  punishment  so  dcar 
to  vengeance,  hard-heartedness,  prejudice, 
and  indolence.  On  this  subject,  let  the  fol- 
lowing  fact  speak  in  the  first  place  : 

No.  1.  Philadelphia ; 1786:  Liancourt ; 

1796,  p.  38 “ In  the  year  1786,  after  the 

law  had  been  passed  which  abolished  the  pu- 
nishment of  death  and  established  the  new 
systiim,  two  prisoners  arrested  for  crimes 
(which  according  to  the  ancient  jnrispru- 


dence  were  punishable  by  deatb,  and  by  the 
new  one  only  by  imprisonment,)  preferred  to 
be  judged  according  to  the  ancient  law,  l ather 
than  be  subjected  to  so  long  and  rigorous  a 
detention;  and  particularly  to  that  solitary 
confinement  which  they  started  from  with 
horror,  though  they  had  nevar  experienced 
its  bitterness.  They  were  confirmed  in  this 
choice  by  the  hope  of  a free  pardon  ; an  event 
which  would  have  restored  them  to  imme- 
diate  freedom.  One  of  them  was  not  de- 
ceived  in  his  expectations;  the  other  suflFered 
death.” 

Observations From  this  instance,  my 

Lord,  may  it  not  be  inferred,  and  may  not 
an  instance  thus  happily  apposite  be  pro- 
nounced  sufficient  of  itself  to  support  the 
inference  — that  it  is  not  merely  in  the  way 
of  reformation,  but  by  its  subservieney  to  the 
still  superior  end,  example,  that  penitentiary 
punishment,  when  well  conducted,  operates 
with  so  palpable  an  effect  in  diminution  of 
the  multitude  of  crimes?  This  same  instance, 
is  it  not  moreover  sufficient  to  support  the 
further  inference  that  death,  which  reforms 
only  by  annihilation,  which  incapacítales  for 
crimes  only  by  incapacitating  for  everything 
— that  death,  of  which  the  only  recommen, 
dation  is  its  supposed  superior  efficieney  in 
the  way  of  example,  yields  even  in  this  point 
to  that  which  is  so  much  superior  to  it  in 
every  other  ? Turñing  again  to  penitentiary 
punishment,  and  comparing  the  exemplifica- 
tion  here  given  of  the  terror  inspired  by  it, 
while  as  yet  unexperienced,  with  the  pre- 
ceding  accounts  of  the  deportment  and  ap- 
parent  state  of  mind  of  the  patients  under  and 
during  the  infliction  of  it,  is  it  not,  in  both 
points  of  view,  everything  that,  for  the  sake 
of  all  parties,  one  would  wish  to  find  it? — 
does  it  not,  as  far  as  is  compatible  with  the 
melancholy  complexión  of  the  case,  exhibit 
that  combination  so  desirable  in  every  case  — 
the  utile  cum  dulce  ? In  prospect  terrible,  in 
experience  tolerable  ? 

Observe,  my  Lord,  how  the  sepárate  ex- 
periences  on  both  sides  are  confirmed  and 
crowned  by  this  comparative  experience.  Of 
the  efficieney  of  penitentiary  punishment,  the 
sepárate  exemplifications  have  just  been  pre- 
senting  themselves  to  your  Lordship’s  view. 
Of  the  inefficieney  of  capital  punishments, 
observations  upon  observations  oceur  in  the 
annals  of  the  penal  colony  as  recorded  by  its 
chief  magistrate.  At  the  time  of  execution,* 
at  the  time  of  dissection,  f on  a variety  of 
other  occasions,  such  as  on  all  minds  might 
have  been  expected  to  be,  and  on  other, 
minds  would  have  been  impressive.  The  in- 
seiisibility  of  the  survivors  to  the  fate  of  their 
comrades  and  associates  is  matter  of  surpnse 
no  less  thMi  concern  to  the  historian  who 


• Collins,  I.  392. 


+ Ib.  492. 
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witnessed  it.  Confronted  together,  these 
contmsted  masses  of  experience,  consistent 
though  unconnected,  would  of  themselves 
aíFord  a proof  of  no  light  weight  in  the  scale 
of  Prudential  conjecture ; — would  aíFordthat 
sort  and  degree  of  proof,  which  of  itself  might 
appear  of  sufficient  strength  to  support  a cor- 
respondent  practical  inference,  with  its  cor- 
respondent  measure.  But  what  an  accession 
of  forcé  is  added  to  these  sepárate  experi- 
ments,  when  thus  supported  by  a corrobora- 
tive  of  so  rare  a complexión,  as  that  which 
is  aíForded  (to  use  the  language  of  Zord 
BaconJ  by  tnis  conjunct  experimenti  — the 
experiment,  I mean,  in  which  the  two  punish- 
ments  being  put  in  the  opposite  scales  of  the 
same  balance,  and  in  the  same  minds,  the 
punishment  of  death  is  found  light  — the 
more  températe  and  regulated  mode  of  pu- 
nishment outweighing  it. 

XV.  New  South  Wales  — Economy  — 
Prospects,  as  per  last  accounts. 

The  subject  of  reformation  being  thus  far 
considerad,  economy  presents  the  only  re- 
maining  topic  on  which  any  very  material 
lights  can  be  thrown  by  the  ulterior  accounts. 
On  this  subject,  the  evidence  might  be  sup- 
posed  to  have  been  favourable,  or  at  least  less 
unfavourable  than  before,  if  so  conspicuous 
a topic  were  passed  over  altogether  without 
notice.  At  the  outset  my  intention  was,  to 
have  exhibited  the  passages  as  before  in  ter- 
minis.  Frightened,  however,  at  the  mass  of 
paper  already  filled,  I give  up  the  greater 
part  of  the  attempt  I had  projected  on  this 
ground,  upon  your  Lordship’s  patience,  con- 
fining  myself,  for  the  present  at  least,  to  a 
brief  indication  of  the  topics,  with  references 
instead  of  quotations. 

Respecting  expense,  past  or  future — I mean 
expense  to  government,  the  ulterior  accounts 
afford  not  to  my  view  any  indications  worth 
referring  exclusively  to  that  head.  Two  other 
co-ordinate  heads  comprise  everything  that 
presents  itself  as  worth  mentioning  : — per- 
petual probabihty  of  sudden  destruction  — 
hopelessness  of  a non-convict  population  — 
the  existence  of  one,  a circumstance  that 
seems  all  along  assumed  as  a condition  sine 
qua  non  to  the  ultímate  success  (whatever 
may  be  understood  by  success)  of  the  14 
years’  experiment ; — assumed  by  the  concur- 
ring  opinions  of  the  late  governor,*  and  the 
late  chief  magistrate,f  gentlemen  whose  opi- 
nions on  this  as  on  every  other  head  cannot 
but  be  as  weighty  in  the  scale  of  opinión  as 
any  observations  of  mine,  weré  1 to  take  upon 
me  to  present  them  in  that  character,  would 
be  light.  As  to  success,  what  sort  of  result 
Í8  to  be  understood  by  that  expression  is  a 


question,  for  the  answer  to  which  I must  beg 
leave  to  refer  your  Lordship  to  the  gentle- 
men themselves,  by  whom  the  word,  or  what 
amounts  to  it,  has  been  employed.  What  I 
myself  should  mean  by  it,  has,  I hope,  for 
some  time  been  tolerably  clear — accomplish- 
ment  of  the  several  already  enumerated  ends 
of  penal  justice.  Be  this  as  it  may,  in  the 
notice  given  by  this  previous  announceinent, 
I claim  some  merit,  my  Lord  ; because,  if 
the  results  in  question  be  not  worth  regarding, 
the  proof  is  still  less  so  : the  paper,  if  thus 
far  read,  is  thrown  by,  and  so  much  of  your 
Lordship’s  time  is  saved. 

Three  main  causes  of  famine,  and  destruc- 
tion by  famine  perpetually  impending  over 
the  ever-so-much  “ improved”  colony:  each 
of  them  adequate  to  the  effect,  according 

to  the  time.  Pire  — drought  — inundation 

for  so  the  case  seems  to  be — there  is  always 
either  too  little  water  or  too  much.  Fire,  by 
the  malice  or  phrenzy  of  the  colonists  thcm- 
selves,  converted  alike  by  good  or  bad  go- 
vernment into  intestine  enemies.*  Fire,  again, 
by  hostility  of  external  enemies,  the  native 
savages,  ever  ready,  ever  able,  to  return  evil 
for  evil,  and  for  good  likewise : f fire,  even 
spontaneous,  or  in  the  language  of  law  and 
religión,  by  the  visitation  of  God.%  From 
all  these  sources  together,  danger  of  fire  con- 
tinually  brooding  over  the  whole  colony,  and 
covering  every  acre  of  ground  contained  in 
it.  Of  inundation,  the  danger  not  quite  so 
universal,  being  confined  to  the  settlements 
on  George’sRiverand  the  Hawkesbury,j|  the 
only  spots  that  present  any  hope  of  agricul- 
tura! advantage.§  On  the  other  hand,  what 
it  wants  in  universality  made  up  in  point 
of  certainty,  grounded  on  the  topographical 
features  of  the  coimtry,  and  by  the  very  latcst 
accounts  (dated  August  1801,)  realized  to 
such  a degree,  that  “ many  of  the  settlers  who 
had  farnis  on  the  banks  had  in  despair  totally 
abandoned  them.”^ 

To  these,  more  awful  scourges  might  be 
added,  insect  vermin,  grubs**  and  caterpil- 
lars;ff  plagues  as  destructive  and  as  frequent 
as  inundation : more  and  more  ineludible  than 
fire.  These  minor  plagues  indeed  (it  \vill  oc- 
cur)  have  their  equivalent  in  other  countries. 
True  — but  then  such  other  countries  have 
unplagiied  neighbours  to  draw  upon  for  re- 
lief. 

As  there  are  years  in  which  the  crop  does 
not  amount  to  above  a third  of  what  it  does 
in  others  ;í:j:  henee,  to  guard  against  dearth, 
if  dearth  could  be  guarded  against,  would 
require  amply  stocked  magazines ; — recep- 


• II.  CoUins,  17,  69,  72,  129,  132,  197,  277. 
Supra,  pp.  221-2. 

t II.  Coflins,  15, 31, 32,  33, 40,  56, 6»,  204,  209. 
í Ib.  126,  139,  199, 334.  J Ib.  199,  2B9,  334. 

§ Ib.  467,  Let.  I.  p.  178.  % II.  Collins,  3:«. 
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lacles  in  whicb,  over  and  above  the  orUinary 
provisión  for  an  ordinary  year,  more  Iban 
two-tbirds  of  a year’s  crop  should  be  kept 
constantly  in  store."  Tbe  quantity  of  land 

• In  my  uninformed  situation,  I sbould  have 
found  it  a matter  of  extreme  difficulty  to  in^ke 
any  tbing  like  a tolerably  correct  calculation  of 
the  proportional  quantity  ot  proyisions  requisite 
to  be  kept  in  store,  r rom  tbis  difficulty  the 
passages  in  the  first  part  of  Captaia  Collips’  h^- 
tory  relieve  me  in  some  measure,  by  fixing  the 
q\iantity  at  a two  years’  stock.  In  November  1789, 
this  in  fact  was  the  proportion  landed;®  and 
as  to  Opinión  in  February  1790,  after  near  two 
years’  experience,  the  same  quantity  ‘ at  the 
Icast,"  was  what  “ the  governor,  in  all  his  dis- 
patches,  had  uniformly  declared  the  strqng  ne- 
cessity  of  having  in  store  for  some  time  to 
come.”‘>  The  date  of  this  opinión  (it  may  be 
observed)  was  a time  at  whicb  the  proportion 
furnished  by  the  colony  itself  was  as  yet  but  very 
inconsiderable : whereas,  by  the  last  accounts, 
the  quantity  furnished  by  the  colony  within  the 
year  appears  to  have  been  nearly,  if  not  com- 
pletely,  sufficient  for  the  consumption  of  the  year. 
To  State  the  question  with  perfect  precisión  would 
require  more  discussion  than  it  were  worth  ; but 
at  any  rate  it  does  not  appear  that  the  demand 
for  a security-fund  of  this  sort  is  varied  in  any 
determinable  proportion  by  the  differencs  re- 
specting  the  source  looked  to  for  thesupply.  At 
tne  time  of  that  calculation,  the  danger  to  be 
provided  a^ainst  was  the  danger  of  non-arrivals ; 
at  present,  if  the  internal  resources  of  the  settle- 
ment  are  to  be  trusted  to,  and  no  more  provisions 
are  to  be  sent  thither  from  without,  tbe  danger 
to  be  provided  against  is  the  internal  danger — 
the  danger  composed  of  non-production  on  the 
one  hand,  and  destruction  on  the  other.  The 
two  years'  provisions  spoken  of  as  received  in 
the  colony  almost  two  years  after  the  arrival  of 
the  first  and  principal  expedition,  was,  it  should 
be  observed,  so  much  over  and  above  whatever 
stock  was  at  that  time  expected  herc  at  home 
to  have  besn  raised  within  the  colony.  The 
breeding  part  of  the  Uve  stock,  it  may  on  the 
other  hand  be  observed,  is  a resource  capable 
of  being  added  to  the  part  destined  for  con- 
sumption, together  with  the  vegetable  stock  in 
store.  True : but  the  live  stock  itself  depends  up- 
on  the  vegetable  stock — abad  crop  may  reduce, 
and  in  the  same  proportion — ^the  men  themselves, 
and  the  cattle  that  should  feed  them. 

The  natural  course  of  things  seems  to  be 

that  to  save  the  expense,  which  is  the  certain  evil, 
and  that  which  comes  most  home  to  gentlemen 
hereat  home — the  supply  should  from  hencefor- 
ward  be  kept  constantly  deficient — the  calamity, 
till^  it  happens  again,  being  as  usual  regarded 
as  impossible,  üf  the  two  rival  results — on  the 
one  hand  sufficieney,  and  thence  expense — on  the 
other  hand  delicieney,  and  thence  famine — that 
the  famine  should  happen  now  and  then  to  thin 
the  ranks  and  lighten  tne  budget,  as  before,  seems 
at  any  rate  the  most  convenient  result,  and  so  far 
the  most  probable.  I speak  of  a modérate  ffimine, 
of  the  customary  established  scantling ; for  if,  in- 
stead  of  a fourth  or  so,  the  whole  population  were 
to  be  carried  oíF  by  this  or  any  other  cause  at 
once,  this  would  be  a sort  of  innovation : it  might 


cultivated  on  government  account  not  being 
yet  so  much  as  a tenth  part  of  the  whole 
quantity  in  culture, f it  follows,  that  to  make 
any  tolerable  provisión  against  famine,  two- 
thirds  of  a crop,  plus  the  nine-tenths  of  a 
crop,  must  be  bought  on  government  account 
of  the  settlers,  and  a constant  overplus  to 
that  same  amount  be  kept  up  by  the  same 
means.  Here,  then,  comes  a constantly  real 
necessity  for  a prodigious  quantity  apparently 
superfluous.  If  the  demanda  of  this  necessity 
are  yielded  to,  then  comes  a proportionally 
heavy  expense,  and  in  the  natural  course  of 
things,  suspicions  at  home  in  consequence, 
reprimands  in  consequence  of  these  suspi- 
cions ; — if  in  consequence  of  these  suspicions 
and  reprimands,  or  othervvise,  the  demands  of 
the  necessity  are  not  yielded  to,  then,  on  the 
other  hand,  comes  famine  ; — ñor  that  alone, 
but  along  with  it  tbe  insufficient  exertions  in 
the  way  of  expense  made  as  heretofore  in 
fighting  against  the  famine.  Beau  jeu  in  all  this 
(your  Lordship  may  perhaps  observe)  for  op- 
position : if  opposition  were  to  find  a glance 
to  bestow  lipón  such  trilles,  and  if  half  a dozen 

possibly  make  a sensation ; and  it  seems  not  im- 
probable, that  the  beginning  the  business  again 
de  novo — an  operation  requinng  thought — ^might 
find  somebody  to  object  to  it 

It  appears,  already,  that  an  apprehended  scar- 
city,  such  as  that  which  struck  off  “ a third  of 
the  ration”  in  January  1800,  had  not  been  un- 
derstood  to  warrant  the  governor  in  forbearing 
to  lessen  the  encouragement,  the  influence  of 
which  was  all  he  had  to  trust  to  for  any  increase 
in  the  supply.  It  was  but  the  month  before  that 
“ they  were  told  [the  settlers  in  a body)  to  pre- 
pare for  the  reduction  that  would  eertainly  tajee 
place  in  the  next  season.'":  At  this  time  there  was 
not  “ more  than  ‘ six  months’  ’ provisions  in  the 
store  at  full  allowance,”  for  in  the  next  month 
(January  1800,)  when  the  reduction  of  the  ration 
took  place,  there  was  “not  more  than  Jive;"^  and 
it  was  at  the  very  moment  of  this  declaration  of 
scarcity,  that  an  actual  defalcation  to  the  amount 
of  5 per  cent — an  unpredicted,  previous  to  the 
predicted  one — was  made  from  the  price.  Eco- 
nomy  appears  to  have  been  at  this  time  the  order 
of  the  day,  and  the  oi  der  must,  humanly  speak- 
ing,  have  come  from  gentlemen  here  at  home. 
Men  neither  embrace  starvation  ñor  any  ap- 
proach  to  it,  unless  forced.  Is  it  natural,  that 
when  one  governor  was  not  contented  witn  less 
than  a two  years’  stock,  another  governor  should 
be  so  well  contented  with  a five  months’  stock,  as 
to  take  precisely  that  time  for  reducing  the  only 
encouragement  men  had  for  raising  more  ? 

Snpplement  to  Swift's  Directions  to  Servante. 
— King's  Upper  Servants — If  you  want  to  show 
what  credit  you  have  with  your  master,  and 
how  little  you  care  for  gainsayers,  take  as  bad  a 
measure  as  you  can  find  ; bad  by  repugnance  to 
its  pretended  object,  and  doubly  bad  on  account 
of  the  expense.  Then,  to  show  your  economy, 
instead  oí  giving  the  measure  up,  starve  it.  with 
the  people  concerned  in  it;  whicn  saves  so  much 
expense.  + I.  Collins,  p.  334. 
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tbousand  convicts  in  New  South  Wales  were 
worth  half  the  pains  that  have  been  seen  to  be 
taken  about  half  a dozen  seditíonists,  or  sup- 
posed  seditionists,  ¡n  Coldbath  Fields,  Is  the 
necesaary  provisión  made  ? Outcry  against  the 
expense: — -is  it  wthholden?  then  in  God’s 
own  good  time  comes  the  f amine,  which,  if 
it  were  the  fashion  to  look  to  any  such  dis- 
tance,  would  be  a still  better  thing  than  the 
expense. 

So  again,  about  the  chandler's  shop  already 
spoken  of."  Is  the  shop  sent  out  thither  and 
opened  ? — then  again  comes  the  expense  in 
that  shape.  Are  the  governor’s  proinises  on 
that  head  kept  by  gentlcmen  here,  as  in  my 
instance  they  have  been  keeping  their  own  en- 
gagements  for  these  nine  years  ? — then  comes 
the  impoverishments  of  the  settlers  — the  al- 
ready established  reason  for  keeping  up  that 
enormity  of  price  f by  which  the  expense  is 
let  in,  and  the  public  money  let  out  at  another 
crevice. 

It  would  be  something,  if  at  any  expense 
the  security  could  after  all  be  purchased ; 
but  as  the  security  increases  on  one  hand,  so 
does  the  danger  on  the  other.  These  maga- 
zines,  are  they  scattered  over  the  face  of  the 
country  ? — so  many  stations,  so  many  points 
to  guard  against  depredation.  Are  they  kept 
together  in  one  mass? — the  more  comprehen- 
sive,  then,  the  destruction  they  are  exposed 
to  suífer  from  the  devouring  flames.  Each 
Caligula  (in  a state  of  things  capable  of 
giving  birth  to  many  Caligulas)  beholds  bis 
wish  thus  realized : all  heads  standing  upon 
one  neck,  and  capable  of  being  cut  oíF  at  one 
stroke.  The  supposition,  can  it,  in  that  situa- 
tion,  be  O . aied  a forced  one  ? Even  in  the 
mild  climate  of  the  mother  country,  when 
symptoms  of  dearth  break  out,  does  not  the 
actual  cauitry  stand  in  the  materia  medica  of 
the  populace,  upon  the  list  of  remedies  ? 

But  not  to  spcak  of  a wbole  stock  of  set- 
tlers, how  should  so  much  as  a single  settler, 
henceforward  at  least,  ever  find  his  way  thi- 
ther, without  insanity  on  his  part,  or  cruel 
treachery  on  the  part  of  those  who  sent  him  ? J 
No  tolerably  assuied  source  of  supply,  either 
for  accustomed  comforts,  or  so  much  as  ne- 
cessary  tools  and  implements||  — no  tolera- 
bly assured  marhet  for  produce  when  raised.§ 
The  chance  depending,  in  the  first  place,  upon 
the  real  wants  of  government;  in  the  next 
place,  upon  the  arbitrary  will  and  pleasure  of 
a single  person,  in  a situation  capable  of 
making  a tyrant  out  of  a Trajan  or  a 
Storehouses  and  dwelling-places  requiring  re- 

• II.  CoUins,  97,  supra,  p.  216. 

•f  lOs.  perbushel  in  December  1799;  II.  Col- 
lins,  p.  276:  in  Norfolk  Islancl,  I6s.  in  January 
1799 ; Ib.  196.  + Lttter  I.  p.  182. 

II  II.  Collins  92,  105,  114,  205,  2Ü9,  274,  305.  | 
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pairs  every  yearf  and  even  on  those  terms 
(such  is  the  law  of  the  climate)  not  capable 
of  being  made  to  hold  together  above  ten 
yearsf  Property  (supposing  it  acquired)— 
property  (not  to  speak  of  person)  incapable 
of  being  removed,  and  exposed  all  the  time  to 
depredation,  as  well  as  to  so  unprecedented 
an  assemblage  of  the  causes  of  destruction  as 
that  referred  to  as  above.  No  stirring  from 
home  without  a special  license ; an  instru- 
ment  to  be  inspected  and  confirmed  every 
two  or  three  miles,  by  a man  who  may  not 

be  to  be  found,  or  may  refuse  to  look  at  it,f 

every  action  of  life  depending,  ultimately  or 
immediately,  upon  the  caprice  of  a governor, 
whose  caprice  is  without  controul,  and  whose 
whole  course  of  government  (as  I propose  to 
myself  the  honour  of  stating  to  your  Lord- 
ship  ere  long)  is  one  unintennitted,  howso- 
ever  excuseable,  violation  of  law.  While  a 
ni  che  in  a rock  is  to  be  had  in  Nova  Zembla  — 
I beg  leave  to  ask,  my  Lord — could  a man  in 
his  senses,  supposing  him  apprised  of  all  these 
circumstances,  regard  any  otherwise  than  with 
abhorrence,  the  idea  of  becoming  a settler  in 
New  South  Wales  ? — in  a country  peopled 
almost  entirely  with  characters,  the  importa- 
tion  of  whom  into  any  other  “ community,” 
though  it  were  in  the  smallest  numbers,  is 
com  pared  by  the  chief  magistrales  to  the 
“ importation  of  the  plague,  or  the  yellow 
fever  ?”|| 

After  the  view  already  given  of  the  esta- 
blishment,  with  reference  to  the  avowed,  or 
at  least  only  avowable,  ends  of  its  institu- 
tion,  the  sketch  likewise  given  of  the  eventual 
probability  of  its  destruction  would  to  some 
eyes  be  productive,  not  of  regret,  but  satis- 
faction : a satisfaction  the  more  complete,  the 
nearer  that  probability  were  looked  upon  as 
approaching  to  certainty.  The  worse  the 
System,  the  more  fortúnate  that  the  main- 
tenance  of  it  should  be  thus  hopelcss.  Once 
admitted,  this  hopelessness  would  ease  gen- 
tlemen  of  the  respoiisibility,  save  them  the 
expense  of  thought,  relieve  them  from  the 
burthen  of  reflection  and  debate.  Such,  I 
am  inclined  to  think,  would  be  the  effect  ot 
the  picture  on  some  eyes:  — whether  your 
Lordship  be  or  be  not  of  the  nuniber,  is  a 
point  altogether  above  the  reach  of  the  best 
observations  that  can  possibly  be  made  from 
so  humble  an  observatory  as  mine. 

XVI.  English  Hülks  and  “ I.mi’ROVEd 
Prisons” — Tupies  deferred. 

After  so  much  as  has  liecn  said  of  the  two 
specially  contrasted  systcms — the  system  of 
penal  colonization  on  the  one  hand,  the  peni- 
tentiary  system  in  its  ir.ost  iinprovcd  realized 
form,  as  likcMÚse  in  its  supposcd  still  inore 
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iiii|írovctl,  tliough  as  yet  unrealized  form, 
oii  the  other  — a supplement  of  a very  mo- 
dérate Icngth  would  suflice  to  complete  the 
rcview  of  the  several  modifications  of  chro- 
nical  piinishment  that  have  as  yet  been  either 
exemplified  or  proposed  among  Britons  and 
inen  of  British  race.  “ Hulks”  and  “ im- 
j)roved  prisons”  are  the  heads  under  one  or 
other  of  which  all  the  yet  remaining  mat- 
ter  might  be  comprised.  Principies  being 
alrcady  laid  down,  a small  niimber  of  addi- 
tional  pages  would  suflice  for  the  application 
of  thein  to  these  tvvo  topics.  At  present, 
liowevcr,  considering  how  large  the  draughts 
are  which  I have  been  venturing  to  draw 
alrcady  upon  a time  so  precious  as  your  Lord- 
ship's — how  complete  the  uncertairity  is  to  a 
man  at  my  humble  distance,  in  what  pro- 
portion,  if  in  any,  this  or  any  such  draughts 
from  any  such  quarter  will  ever  be  honoured ; 
considering  with  what  imperturbable  serenity 
your  Lordship  was  pleased  to  view  the  out- 
line,  which  it  has  been  the  business  of  this 
and  the  former  letter  to  fill  up  — how  inca- 
pable  it  was  of  producing  on  your  Lordship’s 
part  any  other  perceptible  eífect  than  a philo- 
sophical  reflection  on  the  supposed  frame  of 
inind  by  which  some  other  papers  thataccom- 
panied  it  were  supposed  to  have  been  pro- 
duced ; considering  how  impossible  it  is  for 
me  to  know,  or  so  much  as  to  conjecture, 
whether  the  lot  of  convicts,  or  that  portion 
of  public  security  which  depends  upon  the 
disposal  of  them,  has  ever  yet  been  regarded, 
or  is  ever  destined  to  be  regarded,  as  worth 
a moment’s  thought,  either  by  your  Lord- 


ship, or  by  any  of  those  other  exalted  per-  * 
sons  with  whom,  when  anything  is  acted, 
your  Lordship  acts ; considering  how  mucn 
easier,  in  certain  drcumstances,  repose  is  than 
action,  silence  than  justifícation,  or  even  ex- 
cuse ; taught  by  a course  of  nine  years’  expe- 
rience,  how  much  superior  your  Lordship’s 
situation  is  to  every  level  of  practical  re- 
sponsibility  — how  much  inferior  mine,  and 
every  public  subject  that  has  the  misfortune 
to  be  connected  wdth  it,  is  to  every  level  of 
effectual  and  exigible  right ; recoUecting,  with 
an  emotion  of  not  altogether  uninterested 
sympathy,  the  mortification  experienced  by 
the  well-bred  visitor  at  Mrs.  Salraon’s  circle, 
whose  homage  to  a well-dressed  lady  was 
not  suíhcient  to  procure  him  the  return  of 
so  much  as  a nod  ; — putting  all  these  things 
together,  my  Lord,  I have  determined  to 
consult  my  owu  ease  at  least,  whether  your 
Lordship’s  be  or  be  not  connected  with  it, 
by  reser  ving  to  an  occasion  of  future  contin- 
gency  what  little  may  require  to  be  said  on 
those  other  uninteresting  topics  above  glanced 
at ; — and  accordingly  for  the  present,  waiting 
with  the  necessary  resignation  that  nod,  which 
at  one  time  it  was  said  to  be  in  your  Lord- 
ship’s contemplation  to  bestow,  I have  the 
honour  once  more  to  subscribe  myself,  my 
Lord,  your  Lordship’s  most  obedient  and 
humble  servant, 

Jeremy  Bentham 

Queens  Square  Place,  'í 
Westminster,  > 

\Tth  December  1802,  ) 
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PLEA  FOR  THE  CONSTITUTION,  &c. 


PREFACE. 

In  two  already  printed  Letters,*  having  for 
their  direct  object,  not  the  Icgality,  as  here, 
but  the  policy  of  the  penal  colonization  Sys- 
tem, hints  were  given  respecting  the  illega- 
lities,  which  are  the  subject  of  the  present 
sketch.  At  the  same  time,  the  publication 
of  them  in  the  ordinary  mode  was  forborne, 
and  the  circulation  of  them  confined  to  a few 
select  hands : lest,  before  there  should  have 
been  time  for  the  application  of  a parliamen- 
tary  remedy,  the  information  thus  given,  of 
the  illegality  of  the  government  there,  should, 
by  any  of  those  indirect  channels  which  are 
not  wholly  wanting,  find  its  way  into  the 
colony,  and  be  foUowed  by  any  of  those  dis- 
orders,  of  which,  in  a community  so  com- 
posed,  a state  of  known  anarchy  might  so 
naturally  be  productivo. 

On  that  same  occasion,  mention  was  made 
of  the  case  of  the  Ship  Glatton,  which  in 
September  or  October  had  sailed  with  con- 
victs  for  New  South  Wales.f  On  all  former 
occasions,  the  vessels  in  which  convicts  had 
been  conveyed  had  been  private  vessels : the 
powers  given  by  the  various  transportation 
acts  not  being  applicable  to  king’s  ships. 
The  person  to  traiisport  the  convicts  was  to 
be  a private  individual ; — he  was  to  execute 
the  business  by  contract ; and  the  Service  to 
which  the  convicts  were  to  be  subjected,  was 
to  be  rendered  exclusively  either  to  the  per- 
son  so  transporting  them,  or  to  some  other 
person  or  persons,  to  whom  by  such  contract- 
ing  transporter  tbe  rjght  to  such  service  had 
been  assigned.  The  Glatton  is  a king’s  ship : 
the  first,  if  I mistake  not,  that  had  ever  been 
employed  in  that  service.  Setting  aside  the 
possible  fiction  of  the  king’s  captain  having 
been  converted  for  this  purpose  into  an  inde- 
pendent  contracting  merchant,  and  the  king’s 
governor  into  a cbaracter  of  similar  descrip- 
tion,  it  follows,  that,  in  point  of  law,  neither 

• Letters  to  Lord  Pelham,  giving  a compara- 
tive  view  of  the  system  of  Penal  Colonization  in 
New  South  Wales,  and  the  Home  Penitentiarv 
System,  &c. 

f Letter  I.  p.  90. 


has  the  captain  during  tlie  voyage,  ñor  will 
the  governor  have  at  the  conclusión  of  it. 
any  more  power  over  these  exiles,  than  he 
would  have  over  any  other  passenger.  The 
eventual  consequences,  in  respect  of  trespass, 
murder,  and  so  forth,  are  too  complicated,  yet 
at  the  same  time  too  obvious,  to  be  unfolded 
here. 

This  intimation,  though  from  so  obscure  a 
quarter,  has  not  been  altogether  without  its 
fruit.  I speak  of  the  transportation  facilita- 
ting  act,  the  act  of  43  Geo.  III.  c.  15,  dated 
29th  December  1802  a statute  which,  from 


• 43  Geo.  III.  c.  15,  ’29th  December  11102. — . 
“ An  act  to  facilítate  and  render  more  easy  the 
transportation  of  oft'enders.” 

“ Whereas  it  is  expedient  that  provisión  should 
be  made  for  transferring  the  Services  of  offenders 
transported  in  his  Mtyesty’s  ships  or  vessels,  in 
cases  where  no  contract  is  entered  into,  or  secu- 
rity  given  in  respect  of  such  transportation,  and 
that  nis  Majesty  should  theref'ore  be  empowered 
to  nomínate  ana  appoint  persons  to  have  a pro- 
perty  in  the  service  of  such  offenders  ....  be  it 

enacted that  whenever  his  Majesty  shall 

please  to  give  orders  for  the  transportation,  in 
any  ships  or  vessels  belonging  to  nis  Majesty, 
of  any  offender  or  offenders,  who  already  have, 
or  hereafter  may  be  sentenced  to  be,  transportea 
to  any  place  or  places  within  his  Ulajesty’s  do- 
minions  beyond  the  seas,  it  shall  be  lawful  for 
his  Majesty,  by  any  order  under  his  royal  sign 
manual,  to  give,  if  he  shall  think  fit,  to  any  per- 
son  cr  persons  nominated  and  appointed  for  that 
purpose,  in  such  order,  a property  in  the  service 
of  any  such  offender  or  offenders,  for  such  term 
or  terms  of  life  or  years,  or  any  part  thereof  re- 
spectively,  for  which  such  offender  or  offenders 
was,  or  were  ordered  to  be  transported,  as  to  his 
Majesty  shall  seem  fit ; and  on  sucli  nomination 
and  appointment,  such  offender  or  offenders  may 
be  delivered  to  the  person  or  persons  so  nomi- 
nated and  appointed,  without  any  security  being 
rMuired  or  gi  ven  for  the  transportation  of  such 
offender  or  offenders  ; and  eyery  perwn  so  no- 
minated and  appointed,  and  his  or  their  assign^ 
shaU  have  the  lÍKe  property  in  tl'.e  service  of  such 
offender  or  offender.»,  as  if  such  person  or  persons 
had  contracted  and  given  security  to  transpon 
such  offender  or  offenders,  in  the  manner  re- 
quired  by  the  act  of  the  twenty-fourth  yenr  of 
his  Majcsty’s  reign,  intituled,  An  act  for  the 
fffcctual  transportation  offdons  and  other  ojfeiu 
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its  almost  unexampled  brevity,  may,  without 
inuch  expense  of  paper,  find  a place  at  the 
bottom  of  the  page. 

The  occasion  which  called  forth  this  ma- 
nifestation  of  parliamentary  wisdom,  was  the 
then  and  still  intended  expedition  of  the  Ship 
Calcutta,  another  king’s  ship  with  a similar 
lading,  on  a commission  of  exactly  the  same 
)iature. 

In  this  act,  the  powers  I had  ventured  to 
point  out  as  necessary  for  the  ship  that  sailed 
wlthout  thcm,  are  precisely  the  powers  that 
have  becn  providcd  for  the  ship  that  is  now 
to  sail ; and  so  far  all  is  right.  But  the  ship 
that  sailed  without  them, — what  provisión  is 
made  in  the  act  fdr  her  case?  None  what- 
ever.  To  the  case  of  all  such  convicta  as 
may  come  to  be  transported,  at  any  time  sub- 
sequent  to  the  29th  of  December,  the  powers 
are  capable  of  being  applied : to  whatever 
have  been  sent  oíf  befare  that  time,  they  are 
not  applicable.  Captain  Woodriíf,  whenever 
he  sails,  will  sail  (I  doiibt  not)  in  the  charac- 
ter  of  a lawful  agent  of  the  crown,  provided 
with  lawful  powers:  but  Captain  Colnett, 
(to  whom  I beg  to  be  understood  not  to  im- 
pute the  smallest  particle  of  moral  blame,) 
Captain  Colnett,  for  any  warrant  or  protec- 
tion  that  has  becn  afforded  him  by  this  act, 
cannot  have  sailed  in  any  other  character 
than  that  of  a kidnapper.  For  the  exile,  con- 
finement,  and  bondage  of  Captain  Woodriff’s 
cargo  of  convicts,  there  will  doiibtless  be  a 
sufficient  warrant  under  this  act.  For  the 
confinementand  bondage  of  Captain  Colnett ’s 
cargo,  there  is  no  better  warrant  than  there 
would  be  for  the  like  coerción,  if  an  equal 
numher  of  his  Majesty’s  titled  subjects,  swept 
out  of  a birth-day  ball-room,  vvere  to  be  the 
objects  of  it.  Needless  in  tato,  or  else  in- 
sufficient  by  half:  such,  upon  the  face  of  this 
statement,  is  the  dilemma,  out  of  which,  if 
any  gentleman  in  a long  robe,  or  without  a 
robe,  is  able  to  extricate  the  ineasure,  he  will 
do  good  Service. 

The  act  is  simply  enactive  ; it  is  not  de- 
clarative.  By  being  made  declarative  it  might 
have  been  made  virtually  retrospective : but 
declarative  clauses  are  seldom  to  be  found, 
without  an  introductory  escort  of  sometimes 
real,  but  more  frequently  pretended  "doubts." 
Here  the  preceding  illegality,  of  the  powers 
which  it  was  the  business  of  this  act  to  con- 
fer,  was  beyond  all  doubt.  In  the  personal 
character  of  the  truly  honourahle  servant  of 
the  Crown,  on  whose  shoulders  the  mecha- 
iiism  of  this  disastrous  business  pressed,  I 
hehold,  with  pleasure,  a cause  sufficient  to 


ders,  and  to  uuthorize  the  removal  of  prisoners 
in  ccrtaht  cases,  and  for  other  purposes  thercin 
mentioned,  or  any  other  law  now  in  forcé;  any 
thing  in  the  said  act,  or  any  other  act  or  acts,  to 
the  contrary  notwithstanding.” 
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account  for  the  exclusión  oí  this,  as  well  as 
all  other  disingenuous  pretences. 

Being  without  retrospect  in  effect,  the  act 
is  still  more  palpably  destitute  of  every  ope- 
ration  of  that  kind,  expressed  in  direct  terms. 
The  cause  of  the  deficiency  is  not  less  per- 
ceptible in  this  case  than  in  the  other.  The 
emotion  of  disgust  and  alarm,  with  which 
an  eye  of  legal  and  constitutional  sensibility 
could  not  but  have  shrunk  on  this  occasion 
from  every  such  retrospective  glance,  may  be 
anticipated  in  some  measure  from  the  very 
title-page  of  this  Essay,  and  I flatter  myself 
will  be  pretty  distinctly  warranted,  as  well  as 
accounted  for,  by  the  tenor  of  the  ensuing 
pages.  So  foul,  so  frightful,  was  the  ulcer, 
the  surgeon  durst  not  look  it  in  the  face. 

Thus  then  stands  the  matter  at  this  hour. 
The  same  act  by  which  legality  has  been 
given  to  the  expedition  about  to  sail,  con- 
fesses  the  illegality  of  that  which  is  already 
on  its  way.  A deeper  probe,  a broader  plas- 
tee, are  still  necessary.  A fresh  act  must  be 
passed  for  the  ship  Glatton,  or  all  pretence 
of  consisteney  — all  regard  for  official  deceney 
— all  regard  for  the  forms  and  fences  of  the 
constitution — must  be  disclaimed. 


SECTION  I. 

SUBJECT  MATTER  — OBJECT PLAN. 

Dn  the  ground  of  natural  justice,  as  well  as 
expedieney,  a view,  ñor  that  a slight  or  hasty 
one,  has  already  been  given  of  the  penal  co- 
lony.* 

The  object  of  the  present  essay  is  of  an- 
other order : the  business  of  it  is  to  examine 
the  same  establishment  on  the  ground  of  po- 
sitive  law  : and,  in  so  doing,  .to  state  for  the 
consideration  of  such  of  my  fellow-subjects, 
if  such  there  be,  by  whom  the  constitution 
under  which  we  drew  our  breath  may  be  re- 
garded  as  worth  preserving,  the  injury  it  has 
received  from  the  system  of  misgovernment, 
by  which  this  nursery  of  martial  law  was  ori- 
ginally  planted,  and  ever  since,  during  a period. 
of  more  than  fburteen  years  past,  has  been 
conducted  and  upheld. 

On  the  ground  of  policy,  the  measure  had 
from  the  first  presented  itself  to  me  as  more 
than  questionable  : years  many  and  many, 
before  the  particular  inducements,  by  which 
I was  led  to  a closer  investigation,  had  so  un- 
fortunately  oceurred  to  me.  On  the  ground 
of  legality,  it  was  not  till  very  lately  that  so 
much  as  a suspicion  had  come  across  me. 

In  a survey  taken  of  the  system  pursued  by 
the  government  of  the  colony  when  founded, 
the  laws  passed  for  the  foundation  of  it  would 
not  remain  long  unnoticed.  Astonishment 
flashed  from  the  first  glance.  Compared  with 

• Letters  to  Lord  Pelham,  &c. 
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the  immensity  of  tlie  superstructure,  the 
Bcantíness  of  tbe  basis  exbibited  a Colossus 
mounted  upon  a straw.  Such  is  tbe  impres- 
sion,  sucb  tbe  discovery,  if  so  it  may  be 
termed  by  anticipation,  tbat  gave  birth  to 
tbe  scrutiny,  of  wbich  tbe  following  pages 
are  tbe  result. 

Legislative  power  is,  and  all  along  Las  been 
necessary,  for  the  maintenance  of  governmeiit 
in  the  colony  of  New  South  Wales.  Lawful 
power  of  legislation  exists  not — has  not  at 
any  time  existed — in  tbat  colony.  Actual 
power  of  legislation  has  at  all  times  been  — 
still  continúes  to  be  — exercised  there.  The 
power  thus  illegally  assumed.-  was  employed, 
US  it  had  been  assumed,  for  oppressive  as  well 
as  anti-constitutional  pnrposes.  Britons,  to 
whom  their  country,  with  the  whole  world 
besides,  was  open  by  law,  have  been  kept  in 
confinement  in  that  land  of  exile.  Bí  itons, 
free  by  law  as  Britons  can  be,  have  been  kept 
in  that  land  of  exile  in  a state  of  bondage. 
Such  are  the  propositions  which  have  pre- 
sented  themselves,  and  which,  as  such,  it  will 
be  the  main  business  of  the  ensuing  pages  to 
establish. 

Other  propositions,  tboiigh  distinct  in  the 
exprcssion,  and  more  impressive  on  the  ima- 
gination,  are  not  distinct  in  substance,  being 
virtually  included  in  the  foregoing  ones.  Of 
what  passes  there  for  justice,  a great,  pcrhaps 
the  greater  part,  is  so  much  lawless  violence : 
magistrates  are  malefactors  : delinquency, 
which,  in  the  conduct  of  the  most  obnoxious 
of  the  govemed,  is  but  an  occasional  incident 
— is  at  all  times,  on  tíe  part  of  the  govern- 
ing  class,  and  especially  on  the  part  of  the 
head  of  that  class,  the  order  of  the  day.  To 
a part,  probably  the  greater  part,  of  the  man- 
dates  issued,  resistance  is  a matter  of  right : 
homicide,  in  the  endeavour  to  subdue  it, 
would  be  — has  actually,  if  the  case  has  oc- 
currcd,  been — as  the  law  stands  at  present — 
murder,  Not  a governor,  not  a magistrate 
who  has  ever  acted  there,  that  has  not  ex- 
posed  himself — that  to  this  hour  does  not 
stand  exposed  — to  prosecutions  upon  prose- 
cutions,  to  actions  upon  actions,  from  which 
not  even  the  Crown  can  save  him,  and  of 
which  ruin  may  be  the  consequence. 

Connected  with  these  propositions  of  dry 
law,  are  others  in  which  considerations  of  a 
moral  nature  are  combined  with  legal  ones. 
Among  the  numerous,  or  rather  innumerable 
manifestations  of  lawless  power,  are  indeed 
some  — and  probably  (let  candour  add)  even 
by  far  the  greater  number,  which  import  no 
moral  blame : which,  legality  apart,  import 
rather  praise  than  blame,  so  far  as  praise  is 
due  to  necessary  prudence ; and  which,  in  a 
word,  want  nothing  but  legality  to  be  lau- 
dable ones : measures,  I mean,  taken  for  the 
maintenance  of  authority  and  necessary  sub- 
ordination ; measures  calculated  for  the  pre-  ^ 
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vention  of  mischief  in  all  its  various  shapes. 
To  this  división  will  be  found  to  belong, 
more  particularly,  if  not  exclusively,  the  acts 
of  the  possessors  of  power  upon  the  spot : 
measures  recommended  at  least  to  them,  if 
not  absolutely  forced  upon  them,  by  their 
providence,'  by  their  experience  : measures 

finding,  perhapsin  every  instance,  an  excuse 

in  most,  if  not  all  instances,  a justification 
(I  mean  always  in  a moral  point  of  view)  in 
the  mischiefs  and  dangers  of  all  kinds,  with 
which  so  unexampled  a state  of  society  is 
encompassed. 

To  acts  of  another  description  no  such 
justification,  no  justification  at  all,  scarce 
anything  that  can  be  termed  so  much  as  an 
excuse,  in  foro  morali,  any  more  than  in  foro 
legali,  will  perhaps,  if  the  follouúng  view  of 
the  matter  be  correct,  be  found  applicable. 
Such  are  the  acts  by  which  the  punishment 
has  been  continued  in  foct,  after  the  term, 
during  which  the  law  had  authorized  the  in- 
fliction  of  it,  has  been  at  an  end.  Of  all  such 
oppressions,  the  guilt  will  be  found  to  belong 
indisputably,  and  I hope  exclusively,  to  men 
in  power  here  at  borne : indisputably,  because 
the  exercise  of  such  oppressions  was  of  the 
essence  of  the  system  : necessary  to  the  pro- 
duction  of  the  effect,  on  which  alone  so  much 
as  a pretence  to  the  praise  of  utility  could 
ever  have  been  grounded : exclusively,  because 
the  views  prometed  by  such  oppressions  were 
the  views  of  the  contrivers  and  arch-upholders 
of  the  System,  and  of  them  alone,  not  of  those 
local  agents  to  whom  the  execution  of  it  was 
committed ; and  because  it  was  not  natural, 
that,  among  professional  men,  whose  profes- 
sion  is  naturally  undeistood  to  exempt  them 
from  the  investigation  of  legal  niceties,  so 
much  as  a suspicion  should  have  arisen,  that  in 
a System  put  into  their  haiids  by  their  oflicial 
superiors,  and  those  composing  the  supreme 
executive  authority  of  the  state,  anything 
should  be  wanting  to  render  it  conformable 
either  to  the  spirit  or  the  letter  of  the  law ; 
especially  after  the  application,  which  on  that 
very  occasion  had  been  made  to  the  legisla- 
ture  itself  for  powers,  and  powers  obtained 
in  consequence. 

Once  more,  it  is  not  in  the  injury  to  indi- 
viduáis that  we  are  to  look  for  the  main  ohject 
of  the  present  pages  : ñor  yet  in  the  so  much 
more  extensive  mischief  accruing  to  the  whole 
body  of  the  community,  from  the  repugnaney 
of  the  System  to  every  one  of  the  ends  of 
penal  justice.  These  are  the  topics  aircady 
handled  at  least,  if  not  exhausted,  elsewhere.* 
The  grievance,  by  which  alone  the  present 
representation  was  called  forth,  is  of  a still 
higher  order.  It  consists  of  the  wound  ¡11- 
flicted  on  the  whole  body  of  the  pcople,  in 
what  used  to  be  felt  to  be  the  tenderest  part 
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a wound  in  the  vitáis  of  that  constitution, 

wfaich,  to  our  forefathers  at  least,  was  an  ob- 
ject  of  such  fond  attachment,  a subject  of 
such  unreinitting  jealousy.  Over  British  sub- 
jccts,  the  agents  of  tbe  crown  have  exercised 
legislativo  power  without  authority  from  par- 
liament : tbey  have  legislated,  not  in  this  or 
that  case  only,  but  in  all  cases ; they  have 
exercised  ari  authority  as  completely  autocra- 
tical  as  wa§  ever  exercised  in  Russia : they 
have  maintaiiied  a tyranny  — not  the  once- 
famed  argumentative  tyranny  of  forty  days, 
but  a too  real  tyranny  of  fourteen  years  ; — 
they  have  exercised  it,  not  only  over  this  or 
that  degraded  class  alone,  whose  ignominy 
may  seem  to  have  separated  their  lot  from 
the  cominon  lot  of  their  fellow-subjects,  but 
over  multitudes  as  free  from  blemish  as  them- 
selves : they  have  exercised  it  for  the  purpose 
of  exercising  the  most  glaring  of  oppressions : 
for  the  purpose  of  inflicting  punishment  with- 
out cause  upon  those  on  whom  the  whole 
fuml  of  j ust  and  legal  punishment  had  already 
been  exhausted. 

Tlie  conclusions  to  which  the  investigation 
tends  being  thus  announced,  the  proof  will 
constitute  the  principal  matter  of  the  ensuing 
pages. 

SECTION  II. 

POWER  OF  LEGISLATION ITS  NECESSITY  IN 

NEW  SOUTH  WALES. 

The  powei  of  makivg  regulations  considered 
as  reposed  in  any  other  hands  than  those  of 
the  supreme  authority  of  a State,  is  neither 
more  ñor  less  than  legistative  power,  though 
derived  from  a superior  power  of  the  same 
kind,  and  acting  under  the  controul  of  it. 

A general  right  of  legislation  is  one  of  those 
branehes  of  power,  the  existence  of  which 
■may  be  stated,  without  much  fear  of  contra- 
diction,  as  necessary  in  every  political  com- 
munity  whatsoever,  oíd  established  or  new 
estabüshed:  necessary — if,  for  short  spaees 
of  time,  not  absolutely  to  the  very  being  of 
the  State,  yet  at  all  times  to  the  well-heinq 
of  it. 

In  this  coimtry,  during  the  infant  and  ric- 
ketty  period  of  the  constitution,  the  want  of 
80  importan!  an  article  in  the  list  of  the  powers 
of  government  was  but  too  notoriously,  as 
well  as  frequently  and  severely  felt,  in  the  in- 
tervals between  parliament  and  parliament. 

In  a colony  — in  a new  formed  community 
— much  more  in  the  colony  in  question,  at 
the  time  in  question — a colony  not  yet  formed, 
but  to  be  formed  — the  existence  of  such  a 
power  may  be  pronounced  altogether  neces- 
sary to  the  very  existence  of  the  infant  esta- 
blishmcnt. 

Tile  creation  of  such  powers  is  a security 
that  surely  was  aever  before  omitted  in  the 


case  of  any  thing  that  was  ever  called  a co« 
long ; never,  even  in  tbe  case  of  a colony 
established  on  the  natui'al  and  ordinary  foot- 
ing,  by  a population  composed  principally  or 
exclusively  of  free  settlers,  impelled  thither 
by  the  principie  of  social  industry.  How 
much  more  urgent  the  demand  for  it  in  the 
case  of  a population  composed  as  in  New 
South  Wales  ! composed  almost  exclusively 
of  such  disturbed,  discordant,  dissocial  ele- 
ments ! 

It  is  a security  never  yet  omitted  in  colo- 
nies  the  least  remóte,  in  local  situation,  from 
the  mother  country.  How  much  more  indis- 
pensable in  a population  to  be  transponed 
from  Britain  to  the  very  furthest  point  of  the 
globe,  at  a distance  more  than  twice  as  great 
as  that  of  the  eastern  dependencies,  and  more 
than  four  times  as  great  as  that  of  the  wes- 
tern !* 

In  the  act  of  founding  a colony,  as  distin- 
guished  From  an  originally  independen!  state, 
two  parties  are  necessarily  concerned:  — the 
destined  inhabitants  of  the  new  territory,  and 
the  legal  founders  of  it,  their  accustomed 
rulers,  from  whom  they  derive  permission  to 
quit  their  mother  country,  and  assistance  to- 
wards  establishing  themselves  in  this  new  one. 
But,  on  the  part  of  i\xe  founders,  as  thus  dis- 
tinguished,  unless  it  be  the  accidental  contri- 
bution  of  pecuniary  assistance,  what  was  ever 
understood  to  be  done  by  the  founding  of  a 
colony,  but  the  conferring,  on  persons  of  cer- 
tain  descriptions,  settled  or  about  to  settle 
in  the  territory  of  the  colony,  the  necessary 
assortment  of  the  powers  of  government  ? an 
assortment  of  which  the  power  of  legislation 
has  never  been  suspected,  I believe,  of  being 
anything  less  than  a necessary  ingredient. 

From  one  source  or  another — from  within 
or  from  without  — from  intrinsic  authority 
or  from  extrinsic  — who  ever  heard  of  the 
foundation  of  a state,  dependent  or  indepen- 
dent,  without  a power  in  it  to  make  laws  ? 
No,  surely : Lucina  sine  concubitu  is  not  a 
more  palpable  absurdity,  than  the  idea  of 
founding  a colony  without  providing  any  le- 
gisl.itive  powers  for  it. 

Supposing  the  whole  mass  of  law  existing 
in  the  mother  country  to  be  transplanted  in 
one  lot  into  the  colony,  judicial  power  might, 
in  this  case,  be  of  itseíf  adinitted  to  be  suíb- 
cient : admitting  always  (what  never  can  be 
admitted)  that  no  need  will  ever  occur  for 
the  imposition  of  fresh  obligations.  But  even 
in  the  oldest  established  communities,  that 
need  is  occurring  every  day ; and  surely  the 
more  novel  the  situation,  the  more  urgent  and 
frequent  must  be  the  demand  for  fresh  obli- 
gations. I say  obligations : for  it  is  by  such 

* Speaking  of  space,  I measute  it  here  by 
time:  for,  of  the  two  quantitieSj  time— quantity 
of  it  necessary  for  intercourse — is  the  only  one  a£ 
intrinsic  importance  with  a view  to  pracace.  , 
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instrumente,  and  such  alone,  that  any  pro- 
visión can  be  made  for  the  unforeseeable  and 
infinitely  diversifiable  train  of  exigencies,  of 
wbich  sucb  a situation  could  not  but,  in  point 
of  reason,  be  expected  to  be  productive. 

One  omission  it  is  time  I should  confess, 
in  the  observation  of  wbich  the  reader  may 
notimprobably  havebeenbeforehand  withme. 
In  speaking  of  the  existence  of  such  a power 
as  necessary,  I ought  to  have  added,  or  the 
belief  of  its  existence.  To  many  an  eye  the 
distinction  might  appear  an  iiseless  refine- 
ment  5 for  without  a reallg  existing  power  of 
legislation,  howin  the  nature  ofthings,  it  may 
be  asked,  can  the  helief  of  it  be  produced  ? 
or,  if  it  could  be,  who  would  set  about  pro- 
ducing  it,  and  to  what  end  or  use  ? — questions 
pertinent  enough  these,  but  not  unanswer- 
able.  The  reader  will  soon  judge. 

The  expedition  was  fitted  out.  It  left  the 
Seat  and  source  of  regular  government.*  A 
governor  went  out  with  it : and  with  him 
\vent  not  out  the  smallest  particle  of  legis- 
lative  power,  derived  from  the  only  source 
of  legislative  power  — from  the  source,  from 
whence  other  and  inferior  powers  (^judicial  I 
mean)  that  at  the  same  time  were  sent  with 
him,  had  been  derived — in  a word,  from 
parliament. 

An  act,  brought  in  by  administration,  had 
been  obtained  of  parliament  to  serve  as  a 
sanction  for  the  measure : “ An  act  to  enable 
his  Ma,jesty  to  establish  a court  of  criminal 
judicature  on  the  eastern  coast  of  New  South 
Wales,  and  the  parts  adjacent.”f  Such  is  the 
title  of  the  act: — no  such  power  as  that  of 
legislation  is  in  the  title  ; no  such  power  is 
in  the  act.  What  powers,  then,  are  there  in 
the  act  ? Powers  for  creating  courts  of  judi- 
cature, and  no  other.  This  was  the  professed 
business  of  the  act : this  the  only  business  : 
the  very  title  says  as  much.  Powers  are  given 
by  it — to  do  what  ? to  create  any  new  riyhts  ? 
to  impose  any  new  obligations  ? No  such  thing. 
Nothing  but  to  punish  “ outrages  and  misbe- 
haviours.’’'í¡.  And  what  outrages  and  misbe- 
haviours  ? “ Such”  (and  such  alone)  “ as  if 
committed  in  this  reabn  would  be  ..  . treason 
or  misprision  thereoffelony  or  misdemeanour.” 
— “ Whereas,”  says  the  preamble,  “ it  may 
be  found  necessary  that  a colony  and  civil  go- 
vernment  should  be  established  in  the  place.” 
“ To  establish  a civil  government — that  a 
“ civil  government  should  be  established" \\ — 

* )3th  May  1787-  CoUins,  I.  3. 

+ 27  (íeo.  III.  c.  2. 

X Outrages  ? What  a word  for  the  basis  of  a 
System  of  legislation  ! “ Outrages,"  too,  as  well 
as  “ misbehaviours when  the  import,  vague 
and  declamatory  as  it  is,  it  is  at  any  rate  in- 
cluded  in  misbehaviours. 

II  “ And  whereas  it  may  be  found  necessary, 
that  a colony  and  a civil  government  should  be 
established....  And  that  a court  of  criminal  ju- 
rúdiction  should  also  be  established .....  with 
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at  least,  established  somehow  and  bv  some- 
body  — was  the  professed  object  of  the  act. 
“ A civil  government  to  be  established,”  and 
no  power  of  making  general  regulations— no 
power  of  making  laws  — no,  not  in  any  case 
whatever  — is  comprised  in  it!  If,  without 
parliament,  power  could  be  found  for  legis- 
lating  in  all  other  cases,  and  for  all  other  pur- 
poses,  why  not  for  the  establishment  of  this 
or  any  other  court  of  justice  ? 

Under  this  provisión  of  the  law,  an  ordi- 
nance,  suppose  of  the  prohibitive  class,  is  is- 
sued  by  the  governor  in  New  South  Wales. 
In  the  words  above  quoted,  we  have  a stan- 
dard for  the  validity  of  such  ordinance.  The 
act  prohibited  by  it,  is  it  of  the  number  of 
those  acts  wbich  would  be  ‘^outrages”  or  “ mis- 
behaviours”  if  committed  “ in  this  realmV’% 
If  not,  then  is  the  ordinance  by  which  it  thus 
stands  prohibited,  illegal  and  void : void  be- 
yond  dispute,  unless  tbe  power  of  making 
laws  binding  “ in  this  realm”  belongs  to  the 
governor  of  New  South  Wales,  or  some  other 
person  or  persons  legislating  in  New  South 
Wales. 


SECTION  III 

LEGISLATION HOW  FAR  LAWFUL  IN  NEW 

SOUTH  WALES. 

All  this  while,  from  the  time  of  the  first 
landing  of  the  first  expedition  to  the  time 
at  which  the  historiographer  of  the  colony 
took  his  leave  of  it,  that  is,  from  January 
1788  to  September  1796,  ordinances  were 
issued  by  the  governor,  and,  as  it  should  seem, 
by  his  solé  authority.  Instructions  were  also 
from  time  to  time  received  by  him  from  his 
superiors  here  at  home,  and  ordinances  issued 
in  consequence  of,  and  therefore  (it  may  be 
presumed)  in  conformity  to,  these  instnic- 
tions.  And  these  ordinances  are  not,  like  the 
king’s  proclamations  in  Great  Britain,  mere 
acts  of  monition,  or  other  acts,  grounded  oii 
pre-existing  acts  of  the  legislature,  but  origi- 
nal acts  of  legislation,  forbidding,  and  there- 
by  converting  into  “ misbehaviours,”  a variety 
of  acts,  such  as,  if  performed  “ in  this  realm,” 
whether  in  England  or  in  Scotland,  would  not 
have  been  “ misbehaviours,”  would  not  have 
belonged  to  the  class  of  “ misdemeanours,”  or 
to  any  of  those  higher  classes  of  delinquency 
(treason,  misprision  thereof,  or  felony,”)  spe- 
cified  as  such  in  the  act. 

This  assumption  of  power,  how  shall  it  be 
accounted  for  ? On  the  part  of  the  governor. 


authority  to  proceed  in  a more  summary  way 
than  is  used  within  this  realni,  according  to  the 

known  and  established  laws  tbereoí ” Sec- 

tion  1.  Preamble.  , . 

§ “ This  realm?”  What  realm  i Of  the  im- 
propriety  and  inexplicability  of  the  term,  notice 
will  be  taken  a few  pages  farther  on. 
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Hiere  can  be  little  difficulty.  Wbatsoever  were 
givcn  to  him  for  law,  by  bis  superiors  at  tbe 
Council  Board,  or  tbe  Secretary  of  State’s 
office,  would  naturally  enough,  one  may  al- 
mosfc  say  unavoidably,  be  taken  by  tbis  sea 
capiain  for  law.  By  tbis  sea  captain : for 
sucb  bas  been  tbe  profession  and  rank  of 
every  gentleman  who  bas  ever  as  yet  been 
invested  witb  tbis  important  office. 

On  tbe  part  of  tbese  autborities  at  borne, 
some  imagination  or  otber  must  necessarily 
have  been  entertained  about  tbe  right — either 
that  a rigbt  to  confer  on  tbe  governor  tbis 
power  was  actually  existing  in  tbe  autbority 
thus  assuming  and  excrcising  tbe  power ; or 
at  least  tbat  of  tbe  existence  of  sucb  rigbt 
a belief  would  be  entertained  by  tbe  several 
parties  interested  — a belief  whicb,  tbougb 
it  were  ill-groiinded  and  erroneous,  would, 
so  long  as  it  continued  to  be  entertained  by 
all  parties,  bave  tbe  same  effect  as  if  well- 
grounded  and  correct. 

On  tbe  first  siipposition,  tbey  went  to  work 
bona Jide,  bebeving  tbat  to  be  legal  Avbich  was 
determined  to  be  done.  In  tbe  otber  case, 
conscious  of  tbe  illegality  of  tbe  course  tbey 
were  pursuing,  tbey  determined  to  persevere 
in  it  notwitbstanding ; perpetual  fraud  trust- 
ing  for  its  success  to  perpetual  and  universal 
ignoran  ce. 

Of  two  sucb  opposite  conceptions,  wbich, 
then,  is  it  tbat,  on  tbe  face  of  it,  carries  tbe 
strongest  probability  of  baving  been  enter- 
tained ? 

The  first  hardly,  for  wbat  is  tbere  tbat 
can  be  found  to  countenance  it?  Legislativo 
power  exercised  by  an  officer  of  tbe  crown, 
for  sucb  a course  of  years,  wúthout  autbority 
from  parliament ! On  wbat  possible  ground 
could  any  conception  of  tbe  legality  of  sucb 
a System  be  seriously  entertained? 

I will  make  tbe  best  case  for  it  in  my 
power : I will  ransack  imagination  for  possible 
grounds. 

7'bat  tbe  supposition  was,  in  the  relióle  ex~ 
tent  of  it,  unthout  foundation,  would  indeed 
be  evidently  untrue.  That  tbere  was  and  is 
a considerable  stock  of  lawful  power  in  the 
colony  to  work  witb,  is  palpable  enough.  Tbat 
that  power  was  of  a nature  to  serve  as  a suc- 
cedancum,  so  far  as  it  went,  to  a regular  and 
expressly-constituted  legislativo  power,  must 
also  be  admitted:  manifest  enough,  I accord- 
ingly  admit,  it  is,  that  a power  of  legislating 
over  certain  persons,  and  in  certain  cases,  was 
virtuallg  ainong  tbe  contents  of  it.  But,  in 
nddition  to  all  such  persons  and  cases,  legis- 
. ation  (so  tbe  fact  is)  has  been  exercised  tbere 
(as  indeed  it  required  to  be  exercised  tbere) 
over  abundance  of  other  persons,  and  in  abun- 
dan ce  of  other  cases. 

To  show  tbis,  I will  in  tbe  first  place 
exbibit  a short  survey  of  tbe  stock  of  the 
colony,  Uve  and  dead,  persons  and  tbings. 
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tbrown  into  classes  witb  tbis  view.  It  will 
then  be  easy  enough,  and  witb  a degree  of 
accuracy  sufficient  for  the  purpose,  to  go  over 
them,  and  say  of  eacb,  tbis  stands  subjected, 
or  tbis  does  not  stand  subjected,  to  the  powers 
of  all-embracing  legislation,  that  have  been 
exercised  in  New  South  Wales,  by  the  solé 
autbority  of  the  king’s  governor  of  New  South 
Wales. 

In  the  course  of  a period  of  nine  years  and 
a half,  comprised  in  the  history  given  of  the 
colony  by  its  chief  magistrate,  the  inhabi- 
tants,  considered  in  respect  of  their  subjec- 
tion  to  any  ordinances  of  the  governor  (or  of 
any  other  person  or  persons  pretending  to  the 
exercise  of  legislativa  autbority  there)  may  be 
distinguished  into  tbe  classes  following  ; — 

1.  Officer s and  privates,  in  the  land  branch 

of  the  king’s  miUtary  Service,  subject  to 
orders,  as  sucb,  under  the  mutiny  act. 

2.  Officers  and  privates  in  tbe  naval  branch  of 

the  king’s  military  service,  subject  to  or- 
ders, as  such,  under  the  articles  of  war, 

3.  Persons  in  the  king’s  service  in  a civil  ca- 

pacity : as  such,  not  subject  either  to  the 
articles  of  war  or  the  mutiny  act : such  as 
chaplains,  surgeons,  superintendents,  ^c. 

4.  Comnjanders  and  crews  of  Britisk  vessels 

in  prívate  service. 

.5.  Commanders  and  crews  of  foreign  vessels. 

6.  Conviets  still  in  a state  of  legal  bondage : 

the  terms  of  punishment  specified  in  their 
respective  sentences  being  as  yet  unex- 
pired.  For  distinction’s  sake,  tbey  may 
be  called  conviets  non  - emancipated  de 
jure,  or,  still  more  shortly,  non-expirees. 
The  reason  of  tbis  distinction,  and  the 
nomenclature  founded  on  it,  will  appear 
immediately. 

7.  Wives,  children,  and  other  relatives,  if  any, 

of  non-expirees. 

8.  Expirees.  Conviets  emancipated  de  jure : 

de  jure,  in  contradistinction  to  de  facto. 
The  distinction  is  altogether  a necessary 
one : for,  in  point  of  fact,  one  of  the  cha- 
racteristic  features  of  the  establishment, 
and  crimes  of  its  foundation,  was — that 
those  who  by  law  ought  without  excep- 
tion  to  have  been  free,  were,  and  were 
to  be,  in  a multitude  of  instances,  retained 
in  bondage. 

9.  Wives  and  children,  and  other  relatives, 

of  expirees. 

10.  Unblemished  settlers : that  is,  all  settlers 

not  belonging  to  classes  6, 7,  or  8,  or  any 
of  the  preceding  clas^ses.  In  this  instance, 
and  for  this  purpose,  theterm  free  settlers 
(the  term  employed  elsewbere)  would 
not  serve : since,  if  lawhad  been  the  stan- 
dard, classes  7, 8,  and  9 would  have  been 
as  free  as  these. 

'1,2.  With  reference  to  the  two  first  of 
these  ten  classes  (Army  and  NavyJ  tbe  right 
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of  legisktion  may  pass  without  dispute.  Con- 
ditions  might  be  stated  as  requisite — limita- 
tions  might  be  suggested  — but  the  dlscussion 
would  be  superfluous.  For  the  purpose  of 
the  argument,  I suppose  and  admit  proper 
measures  to  have  been  taken,  and  by  the  pro- 
per  authority,  to  subject  all  persons  of  these 
two  descriptions  to  the  authority  of  the  go- 
vernor  in  that  behalf. 

3.  Over  persons  of  the  third  class  ( servants 
of  the  Crown  in  civil  capacities,)  supposing 
power  to  be  given  to  the  governor  to  dísmiss 
them  from  their  respective  situations,  this 
power  operates  of  course  as  a means  of  influ- 
ence,  tending  to  produce  a disposition  towards 
a general  submission  to  bis  will,  howsoever 
sigpiified.  Setting  aside  this  means  of  influ- 
ence,  their  condition  is  noways  different  from 
that  of  class  lOth,  unblemished  settlers. 

4.  With  reference  to  commanders  and  crews 
of  British  vessels,  the  right  might  also  be 
admitted,  for  the  purpose  of  the  argument : 
— though,  in  this  instance,  it  appears  liable 
to  particular  objections,  which  will  be  men- 
tioned  presently. 

5.  With  respect  to  the  commanders  and 
crews  of  foreign  vessels,  the  right  shall,  for 
the  same  purpose,  pass  unquestioned. 

6.  With  respect  to  non-expirees  (convicta 
still  in  a State  of  legal  bondage,)  their  legal 
subjection  to  the  governor,  and  consequently 
to  all  such  orders  as  a master  in  England  has 
it  in  bis  power  to  issue  to  an  indented  ser- 
vant,  may  be  pronounced  unimpeachable : I 
mean,  supposing  the  course  directed  in  that 
behalf  by  the  act  to  have  been  pursued  ;*  and 
supposing  the  civil  branches  of  the  law  of 
England,  or  of  Scotland,  or  of  both  together, 
or  of  Great  Britain,  to  have  grown  up  in 
New  South  Wales,  like  so  many  weeds,  with- 
out having  been  ever  planted  there  : of  which 
more  will  be  said  presently.  That  the  spirit 
of  the  oíd  transportation  system,  which  it  is 
the  professed  object  of  the  act  to  continué, 
cannot  have  been  conformed  to,  I have  al- 
ready  bad  occasion  to  explain  in  another  place. 
But,  if  the  words  of  the  act  have  been  pur- 
sued, in  the  manner  that  will  also  be  stated, 
I see  nothing  to  hinder  the  power  of  the  go- 
vernor from  having  been  rendered  unimpeach- 
able in  relationto  this  class:  always  assuming 
the  fulfilment  of  the  unfulñllable  conditions 
just  mentioned. 


• 24  Ge<x  III.  sess.  2,  c.  56,  § 1,  13;  which  it 
may  have  been  till  of  late ; but  could  not  have 
been  in  the  case  of  the  ship  Glatton,  which, 
having  sailed  in  September  or  October,  with 
about  400  convicta,  without  any  legal  power  for 
consigning  them  to  bondage,  gave  occasion  for 
the  act  passed  in  December,  by  which  legality 
has  been  intended  to  be  given  (and  thereiore  I 
conclude,  without  having  yet  seen  it,  was  given) 
to  the  transaction,  by  an  ex postfucto  law.  [Nat 
given:  see  PrefaceA 

+ Lettcrs  to  Lord  Pelham.  Letter  I.  p.  190, 

' VOL.  IV. 


7.  8.  9.  10.  O ver  expiree  convicts,  their 
wives,  children,  and  other  dependent  rela- 
tives — o ver  the  wives,  children,  and  other 
dependent  relatives,  even  of  convicta  them- 
sel  ves  in  a state  of  legal  bondage over  un- 
blemished settlers — the  governor  neither  had, 
ñor  could  have  had,  ñor  without  fresh  autho- 
rity from  parliament  can  ever  have,  any  more 
power  (I  speak  always  of  legal  power)  than 
I have. 

Over  any  stores  entrusted  to  his  care,  the 
governor,  in  his  quality  of  agent  to  his  Ma- 
jesty,  the  legal  proprietor  of  those  stores,  will 
have  had  the  same  legal  power  as  any  other 
proprietor  anywhere.  These  stores  being  in 
a large  proportion  among  the  necessaries  of 
life,  from  the  proprietorship  of  these  means 
of  subsistence,  must  of  course  result  a pro- 
portionable  degree  of  influence. 

But  influence  — natural  influence  — is  one 
thing  : legal  power  is  another.  To  the  pro- 
duction  of  an  effect  by  influence,  consent  is 
necessary  : special  consent  precedently  given 
to  each  act,  by  the  production  of  which  the 
influence  has  fulfilled  its  purpose : to  the 
production  of  the  same  effect  hy  power,  no 
such  consent  is  necessary.  Were  the  gover- 
nor to  say  to  this  or  to  that  man,  being  a man 
not  in  bondage  to  him — “ Do  such  or  such  a 
piece  of  work,  or  you  shall  have  no  bread 
served  out  to  you  to-day — an  order  thus  sanc- 
tioned  may  be  admitted  to  be  legal,  though 
without  any  previoiis  authority  given  by.  par- 
liament for  the  issuing  of  it.  But  if,  address- 
ing  himself  to  the  same  man,  and  speaking  of 
the  same  piece  of  work,  the  governor  were  in 
like  manner  to  say  (as  he  has  so  often  done) — 
“ Do  this,  or  you  shall  be  whipped”  — here 
would  be  an  ordinance  illegal  and  void. 

The  same  thing  may  be  said  of  any  general 
ordinance  addressed  to  all  persons  without 
distinction,  with  or  without  any  special  sanc- 
tion  annexed  to  it,  and  whatever  may  have 
been  the  utility  or  even  necessity  of  it : so 
far  as  the  persons  bound,  or  otherwise  af- 
fected  by  it  in  point  of  interest,  are  persons 
subjected  by  any  special  legal  commission,  to 
orders  from  the  governor,  so  far,  and  as  to 
those  persons,  it  is  good  and  legal.  Beyond 
this,  and  as  to  all  other  persons,  the  same 
ordinance  is  illegal  and  void.  As  for  example  : 
orders  that  no  persons  shall,  for  such  a time, 
go  beyond  such  and  such  bounds  :J  orders 
that  no  man  shall  build,  or  begin  to  build, 
a vessel  of  a size  beyond  such  and  such  di- 
mensioiis.  || 

I take  for  granted  (always  for  the  purpose 
of  the  argument,)  that  whatever  power  of 
legislation  could  be  given  by  the  crown,  to 
anybody,  to  be  exercised  in  this  colony,  has 
all  along  been  given  by  the  crown  to  the 
several  successive  governors.  All  this  not- 


II.  Collins,  266,  295. 

I.  Collins,  169,  466 ; II-  53. 
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withstanding — all  this  being  admitted — what 
I niaiiitain  is,  that,  no  such  aiitliority  having 
bcon  given  to  the  crown,  in  the  only  act  in 
qucstion,*  by  the  legislature,  it  was  no  more 
in  the  power  of  the  crown  to  confer  any  such 
power  of  legislation  (except  the  limited,  and 
not  so  denominated,  but  only  virtual  powers 
of  legislation  above  excepted)  on  the  gover- 
nor,  or  any  other  person  or  persons,  than  in 
mine. 

SECTION  IV. 

AMERICAN,  &C.  LEGISLATION  NO  PRECEDENT 
FOR  NEW  SOUTH  WALES. 

The  nature  of  the  case  not  fiirnishing  any 
jiist  grounds  for  the  assumption  of  any  such 
legislativo  power  as  has  actually  been  exer- 
cised,  I come  now  — (still  acting  under  the 
diíTiculty  already  recognised)  — I come  now 
to  fish  out  imaginary  and  possibly  pretended 
grounds,  at  a venture. 

True  it  is  accordingly,  certainly  in  general, 
and  for  aught  I know,  without  exception  — 
and  as  such  1 shall  admit  it  — that  among  all 
the  charters  in  which  the  governments  in  the 
sevcral  existing  English,  British,  or  quondam 
British  coloides  in  America  ("West  Iiulics 
included,)  have  respectively  had  their  rise, 
there  is  not  one,  for  the  granting  of  which 
any  powers,  previously  or  subsequently  to  the 
concession  of  it,  had  been  obtained  from  par- 
liament. 

Still  more  clearly  true  it  is,  that  even  in 
the  instance  of  Georgia  (the  last  colony  es- 
tablished  before  the  revolt,  established  at  so 
late  a period  as  in  the  sixth  year  of  the  reign 
of  the  late  King,)  when  an  act  of  parliament 
was  passed,  having  for  the  object  of  one  of 
its  clausesf  (as  declared  in  what  may  be  called 
a clause  in  its  longwinded  title,)  the  “ en- 
abling  his  Majesty  . . . . to  pay  ....  ten 
thousand  pounds  to  the  trustees  for  establish- 
ing  the  colony  of  Georgia,”  no  powers  are 
given  to  the  crown,  any  more  than  in  any 
precedí  ng  or  subsequent  act,  for  the  purpose 
of  legalizing  such  powers,  as  the  crown  must 
then  recently  have  been  creating  for  the  go- 
vernment  of  that  colony. 

But,  since  that  period,  and  before  that  of 
the  passing  of  the  act  for  the  foundation  of 
the  colony  of  New  South  Wales,J  this  prac- 
tice  of  organizing  governments  for  British 
dependencies,  in  territories  out  of  Great  Bri- 
tain,  by  the  solé  power  of  the  crovim,  may,  I 
think,  be  said  to  have  been  relinquished,  and 
virtually  acknowledged  to  be  indefensibie. 
1 mean,  by  the  precedent,  set  by  the  act  com- 
monly  called  the  “ Quehec  Act,”l  in  which, 
whatever  was  done  in  the  way  of  establish- 


• 27  Geo.  III.  c.  2.  + 1787. 

t 6 Gco.  III.  c.  25,  § 7.  II  14  Geo.  III.  c.  83. 
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ing  subordínate  powers  of  legislation,  was  in 
that  case,  as  well  as  in  the  case  oí  judicature, 
done  either  by  parliament  itself,  or  by  autho- 
rity  therein  given  to  the  crown  by  Parlia- 
inent. 

Even  in  the  same  reign  which  thus  gave 
birth  to  the  latest  instance  of  unparliamentary 
coloidzation,  and  not  more  than  seven  years 
after  that  instance,  the  legality  of  the  prac- 
tica appears  to  have  been  regarded  as  matter 
of  doubt,  at  least  by  parliament  itself.§  At 
this  time,  among  the  American  colonias,  there 
were  many,  that  under  the  powers  of  legis- 
lation granted  to  them  from  the  crown,  had 
passed  aets  of  their  own,  restricting  personal 
liberty  (as  in  New  South  Wales) — restricting 
the  right  oí  departure  out  of  the  precinets  of 
their  respective  territories.  Acts  made  (says 
the  preamble  of  the  British  act)  “ for  the 
preventing  the  carrying  oíF,  from  the  said 
cülonies  or  plantations,  any  servant  or  slave 
without  the  consent  of  the  owner,  or  the 
carrying  off  from  thence  any  other  person  or 
persons  whatsoever,  until  such  persons  shall 
have  taken  out  his  ticket  from  the  secretary’s 
office  within  such  respective  colony  or  plan- 
tation,  in  such  manner,  and  under  such  pe- 
nalties  and  forfeitures,  as  in  and  by  the  said 
several  laws  is  declared  and  provided.”  But 
even  at  this  time,  so  little  satisfied  was  par- 
liament of  the  legality  of  the  restraints  thus 
imposed — in  other  words,  of  the  legality  of 
the  powers  under  which  they  were  imposed 
— so  far  at  least  as  among  the  persons  thus 
legislated  upon  were  included,  viz.  “ com- 
manders  of  private  ships  of  war,  or  merchant 
ships  having  letters  of  marque,”  — thatin  the 
act,  and  by  the  clause,  from  the  preamble  of 
which  the  passage  above  quoted  is  copied, 
provisión  is  made  for  the  declared  purpose  of 
giving  legality  to  those  same  laws  : “ Be  it 
enacted,”  says  the  statute,  “ that  all  com- 
manders  (as  above)  shall,  upon  their  going 
into  any  of  those  ports  or  harbours,  be  subject 
and  they  are  hereby  determinad  to  be  subject, 
to  the  several  directions,  provisions,  penables, 
and  forfeitures,  in  and  by  such  laws  made 
and  provided,  anything  in  this  act  to  the 
contrary  notwithstanding.”  ^ 

§ 13  Geo.  II.  c.  4,  § 20.  No.  1740. 

^ The  words  “ are  herchy  determined  to  he 
subject”  might,  if  they  had  stood  alone,  have 
been  taken  for  words  of  mere  adjudicaiion.... 
But  before  these  come  words  of  enaetment  “ shall 
...  .be  subject.”  From  the  non  obstante  clause 
it  might  again  be  argued,  that  nothing  more  was 
meant  by  this  provisión,  iban  to  save  those  colo- 
nial laws  from  being  overruled  by  the  other  pro- 
visions in  the  rawie  statute ; and  therefore,  that 
the  effect  of  this  section  in  it  was  nothing  more, 
than  to  leave  the  legality  of  these  colonial  regu- 
lations  upon  its  own  bottom.  But  upon  exa- 
mining  the  act  it  will  be  found,  that  there  is  not 
any  part  of  it  to  which  the  provisión  in  this  sec- 
tion bears  any  speciíic  or  enectual  repu^aney. 
It  is  only  from  some  perfectly  vague  and  idcoa- 
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Among  the  powers  actually  exercised  in  New 
South  Wales,  with  or  without  instructions 
from  henee,  conformably  or  unconformably 
to  sufch  instructions,  ia  that  of  prohibiting 
or  “ preventing”  masters  of  prívate  vessels 
Ircnn  “ carrying  oíf  persona”  from  the  colony, 
without  special  permission  from  the  governor, 
particularizing  each  person  permitted  in  each 
instance.  Upon  the  exercise  of  these  powers 
depends  the  whole  system  of  government  in 
this  penal  colony ; every  use  which  anybody 
could  ever  faney  it  good  for,  or  capable  of 
being  made  good  for.  Even  in  America,  and 
80  early  as  the  year  1740,  the  legality  of  these 
powers  was  looked  upon  as  being  so  ques- 
tionable  at  least  (to  say  no  more),  as  to  re- 
quire  for  the  coníirmation  of  it  the  authority 
of  Parliament.  In  America,  these  powers 
were  thus  confirmed,  and  were  therefore  legal: 
but  in  iVéw  South  Wales  they  have  not  been 
thus  confirmed  ; for  America  is  the  only  place 
mentioned  in  the  act — American  laws  the 
only  “ laws."  New  South  Wales  has  nothing 
in  it  that  ever  was  a law,  or  so  much  as  called 
a law,  and  America  (God  be  thanked)  has  no 
such  colony  in  it  as  New  South  Wales. 

dusive  inferences  that  any  such  apprehension 
could  arise.  But  it  requires  little  acquaintance 
with  our  statute  law  to  have  observed,  now  ready 
such  apprehensions  are  to  present  themselves, 
and  how  ready  the  draughtsman  is  to  quiet  them 
with  the  customary  non  obstante  opiate.  Seven 
years  had  at  this  time  scarce  elapsed,  since  par- 
íiament,  in  the  very  act  of  supplying  with  money 
the  embryo  colony,  sat  still  and  saw  the  crown 
monopolize  the  supplying  it  with  the  powers  of 
government.  But  at  this  latter  period  (IJ'IO) 
the  tide,  it  seems,  had  already  turned : and  the 
wonder  will  be  theless,  that  34  years  afterwards, 
when  a new  constitution  was  to  be  given  to 
Quebec,  parliament  exercised  the  whole  autho- 
rity, and  took  upon  itself  the  whole  manage- 
ment  of  the  business. 

Will  it  be  said — theconfinnation  of  these  co- 
lonial laws  was  necessary,  so  far  and  so  far  only, 
as  they  undertook  to  bind  oihers  of  his  Majesty’s 
subjeets,  natives  of  the  mother  country,  visiting 
the  colonies  for  a time  only  in  the  course  of 
office  or  of  trade  ? I answer  in  the  words  of  the 
court  of  King’s  Bench  in  a case  that  will  presently 
be  mentioned.®  Among  the  “ propositions,  in 
which  both  sides  seem  to  be  perfectly  agreed,  and 
which  indeed  are  too  clear  to  be  controverted,”  is 
“ The  4th,  that  the  law  and  legislativo  govern- 
ment of  every  dominión  equally  affeets  all  per- 
sons  and  property  within  tne  limits  thereof ; and 
is  the  rule  of  decisión  for  all  questions  which 
arise  there.  Whoever  purchases,  lives,  or  sues 
there,  puts  himself  under  the  law  of  the  place. 
An  Engüshman  in  Ireland,  the  Isle  of  Man,  or 
the  Plantations,  has  no  privileges  distinct  from 
the  natives.”  So  far  Lord  Mansfleld.  If,  then, 
these  American  laws  were  binding  upon  any- 
body — were  binding  upon  Americans.thty  'ne.re 
already  binding  upon  Englishmen.  They  needed 
no  act  of  parliament,  to  conlirm  them  in  their  ap- 
plication  to  Englishmen  and  so  forth. 


SECTION  V. 

EVEN  IN  AMERICA,  THE  CROWN  HAD  NO  RIGHT 

TO  LEGISLATE  WITHOUT  PARLIAMENT. 

Relinqüished,  as  it  has  been,  no  otherwise 
than  tacitly,  if  at  all  (for  the  point  is  not 
worth  arguing,)  if  the  power  had  been  de- 
cZared illegal,  and  abolished  by  express  words, 
it  would  not  have  been  so  disposed  of  witli- 
out  very  sufficient  grounds.  That  over  Eng- 
lish  subjeets  in  England,  or  anywhere  else, 
the  king  sbould,  by  himself  or  by  others, 
exercise  legislative  power,  without  the  con- 
currence  of  parliament,  was  repugnant  to 
the  constitution,  was  repugnant  to  Magna 
Charta. 

True  it  is,  for  aught  I know,  that  till  the 
reign  of  George  the  Second,  till  the  year 
1740  at  least,  as  above,  it  never  had  been 
disputed  or  doubted  of : and  the  train  of  pre- 
cedents  by  which  it  has  been  exercised,  com- 
mences  with  what  appears  as  the  Jirst  charter 
given  to  the  first  colony,  in  the  reign  of  James 
the  First,*  in  1606,  or  thereabouts. 

But,  in  the  days  in  which  the  practice  thus 
originated,  the  exclusive  right  of  parliament 
to  legislative  power  was  far  from  being  de- 
fined  as  now.  Even  within  the  territory  of 
England — on  this,  and  that,  and  otherground 
— the  king  by  his  proclamations  would  be 
legislating  without  parliament,  and  even  in 
spite  of  parliament.  Whatever  parliament 
would  endure  to  see  him  do,  this  and  more 
he  was  sure  to  do  without  parliament.  By 
monopolios,  by  ship-money,  by  dispensations 
of  penal  statutes,  on  one  pretence  or  another, 
he  was  even  levying  money  without  parlia- 
ment. The  very  existence  of  parliament  was 
a matter  of  perpetual  contingeney.  At  all 
times  it  depended  upon  the  king’s  pleasure 
whether  there  should  ever  be  another.  And 
so  long  as  he  could  contrive  to  go  on  with 
existing  powers,  and  upon  existing  funds,  he 
had  everything  to  lose  and  nothing  to  gain, 
by  calling  to  his  aid  any  such  troublesome 
assistance. 

Even  in  Lord  Coke's  time,  had  this  mode 
of  legislating  Avithout  parliament  been  ques- 
tioned  in  the  King’s  Bench,  it  would  not 
have  stood  its  ground : at  least  if  Lord  Coke 
had  at  that  time  been  in  disgrace,  and  the 
decisión  had  depended  on  I.iOrd  Coke. 

“ King  Edward  the  Sixth  did  incorpórate” 
(says  hej")  “ the  town  of  St.  Alban’s,  and 
granted  to  make  ordinances,  &c.  They  made 
an  ordinance  upon  pain  of  imprisonment,  and 
it  was  judged  to  be  against  this  statute  of 
Magna  Charta.  So  it  is  if  such  an  ordinance 
had  been  contained  in  the patent  itself."  Thus 
far  Lord  Coke.  The  train  of  reasoning  is 

• See  Lind’s  Remarks  on  the  acts  of  the  13th 
parliament  relative  to  the  colonies,  177&. 

-|-  2d  Inst  64. 


• Campbell  and  Hall,  Cowper’s  Reports,  p.  208. 
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I -ident.  It  was  by  the  plaring  illegality  in 
ihe  Mse  last  mentioned  (which  is  the  feigned 
case,)  .^at  light  was  thrown  on  the  covert 
illegalitj  the  former  case,  which  was  the 
real  case,  ’t  was  a case  actually  decided, 
dccided  in  the  Common  Pleas,  and  reported 
by  Lord  Coke  hin..-^lf.*  The  decisión  was 
given  in  the  38th  yeai  >f  Elizabeth,  and  even 
Elizabeth  submitted  to  v.f 

Had  the  first  charter  th^t  was  ever  granted 
for  the  foundation  of  an  English  colony  (say 
the  chartei,  granted  in  1606,  for  the  coloni- 
zation  of  the  tract  of  land  thev  comprised 
under  the  denomination  of  Virgini  )y  James 
the  First, )t— had  this  first  charter  Deen  ques- 
tioned  as  illegal — as  contrary  to  the  decisión  in 
the  St.  Alban’s  case,  in  vain  would  it  have 
been  to  have  said, — “ This  case  is  difierent : 
THAT  appiiesto  Englishmen  wishing  to  legis- 
late  in  England  : this  applies  to  Englishmen 
wishing  to  legislate  in  a distant,  and  as  yet 
unplanted  región.”  To  warrant  any  such  dis- 
tinction,  there  was  neither  principie  ñor  prece- 
dent.  'üot  principie : because,  as  to  hardship, 
if  Englishmen  are  to  be  legislated  upon 
otherwise  than  by  parliament,  how  was  the 
hardship  lessened  by  their  being  in  the  then 
wilderness  of  America  Pina  quarter  of  the 
globe,  so  far  out  of  the  reach  of  the  protect- 
ing  hand  of  parliament  ? Not  precedent : for, 
of  an  attempt  to  subject  them  to  legislation 
in  this  mode,  the  instance  in  question  is,  by 
the  very  supposition,  the  first  instance. 

The  right  of  thus  granting  away  the  powers 
of  parliament  passed  (itis  true)  unquestioned. 
Why  ? because  nobody  ever  started  up,  to 
Avhom  it  had  happened  to  conceive  himself 
US  being  concerned  in  interest  to  question  it. 
For,  if  a man  went  from  England  to  live 
there,  it  was  because  he  found  it  more  agree- 
able  to  him  to  live  there  under  those  laws, 
than  to  live  in  England  under  English  laws : 
and  if  at  any  time  a man  preferred  English 
laws,  England  was  at  all  times  open  to  re- 
ceive  him.  Whatever  was  the  cause,  such 
at  least  was  the  effect ; the  right  remained 

* Coke’s  Reports,  part  ñ,  p,  64.  Case  of  the 
Corporation  of  St,  Alban’s,  caíled  by  him  Clark' s 
Case. 

•f  There  was  something  more  in  this  than  in 
ordinary  cases.  A snake  was  seen,  or  thought  to 
be  seen,  in  the  crass;  Even  in  that  age  of  gene- 
ral abjection  and  judicial  dependence,  the  judges 
spied  it  out,  and  took  fire  at  it.  What  little  con- 
stitutional  blood  a rnan  could  at  that  ti'  ,e  find 
in  his  veins,  it  called  up  in  their  cheeks.  More 
is  meant  (stj  .r  jy  than  meets  the  car.  This  is 
an  atta-ck  upbn  j ¡agua  Charta ; that  peculiar  and 
inestimable  security  of  Englishmen,  which  (so 
often  has  it  been  broken  hito)  has  more  than 
thirty  times  been  confirmed.  “ C’est  ordinance 
est  encounter  le  statute  de  Alagna  Charta,  cap.  29, 
Nullns  liher  homo  imprisonetur.  Quel  act  ad 
estre  confiiTO,  et  estably  oustre  SOfoits,  etlassent 
le  plaintiff'  ne  poit  alter  la  ley  in  tiel  case." 

í See  Lind  on  the  Colonies,  p.  94,  1775. 


unquestioned ; and,  ramaining  unquestioned, 
usurpation  had  time  to  clothe  itself  in  the 
garb  of  law. 

Admitting,  that  on  any  one  mass  of  terri- 
tory,  having  English  owners,  and  not  being, 
or  having  passed,  under  the  dominión  of  any 
foreign  power,  the  concurrence  of  the  three 
estafes  is  necessary  to  legislation,  no  reason 
can  be  given  why,  on  any  principie  either  of 
utility  or  analogy,  it  should  be  less  necessary 
on  any  other  spot  so  circumstanced.  By  re- 
moteness  from  the  natal  soil — frorathe  seat 
of  connexion  and  protection — the  hardship 
of  whatever  is  looked  upon  as  tyranny  is  not 
lessened  but  enhanced.  The  sense  of  liberty 
(of  what  is  meant  by  liberty  in  one  of  its 
thousand  senses)  has  not  been  found  to  eva- 
pórate by  expatriation  in  English  men,  as  the 
sense  of  smell  has  been  said  to  do  in  English 
dogs.  Of  Englishmen  surely  it  may  be  said, 
if  of  any  men,  Coelum,  non  animum  mutant, 
qui  trans  more  currunt. 

For  whom,  or  what,  was  it  that  the  pro- 
tection afforded  by  Magna  Charta  was  in- 
tended ? For  the  inhabitants  of  the  land,  or 
for  the  soil  only  ? — for  the  flesh  and  blood, 
or  only  for  the  stocks  and  stones  ? 

A lawyer,  who  should  attempt  to  get  rid 
of  the  application,  of  the  case  of  the  charter 
given  to  certain  inhabitants  of  St.  Alban’s. 
to  the  case  of  a charter  granted  to  certain 
inhabitants  of  other  places  in  England,  must 
answer  boldly  — “ Only  for  the  stocks  and 
stones.  Englishmen,  the  moment  they  get 
out  of  sight  of  the  stocks  and  stones  of  Eng- 
land, for  whom  alone  Magna  Charta  was 
designad,  are  neither  worth  protecting  ñor 
worth  governing.”  But,  unlessitbeona  spot, 
which  being  under  foreign  owners,  affords  a 
protection  and  a governance  of  its  o>vn,  in 
what  book  will  he  find  a colour  for  saying, 
that  Englishmen,  by  being  out  of  sight  of 
English  ground,  are  either  out  of  the  pro- 
tection or  out  of  the  governance  of  an  Eng- 
lish parliament  ? Limited  as  the  power  of  an 
English  king  is  over  Englishmen  in  England, 
in  what  book  will  he  find  that  it  is  absoluta 
over  them  everywhere  else  ? 

Will  the  portion  of  consent,  of  popular 
consent,  given  in  the  first  instance  to  these 
charters,  or  the  consent  given  in  succeeding 
times  to  the  laws  made  in  America,  in  the  . 
several  colonies,  in  consequence  of  these 
charters — will  any  such  sanctíon  be  urged  in 
proof  of  the  original  validity  of  a purely  royal 
act,  thus  attempting  to  legislate  over  Eng- 
lishmen without  parliament  ? 

Alas ! what  a cloud  of  illusions  is  in  volved 
in  that  little  word  consent,  employed,  as  it  is 
but  too  common  for  it  to  be  employed ! But, 
without  plunging  into  any  such  dlscussions, 
it  is  sufiicient  to  say  here,  that  no  such  un- 
parliamentavj  consent  had  any  weight  in  the 
St.  Alhans  case.  There  never  could  have 
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been  applied,  to  the  law  ot  any  American 
asseiiibly  of  succeeding  times,  the  actual  con- 
sent  of  .80  great  a proportion  of  individuáis 
to  be  governed  by  it,  as  there  probably  was 
in  the  St.  Alban's  case.  But  tbis  did  not 
hinder  the  attempt  made  in  that  case  (the 
attempt  on  the  part  of  the  king,  in  conjunc- 
tion  with  a portion  of  the  inhahitants  of  that 
one  town,  to  legislate,  on  pain  of  imprison- 
ment,  over  the  rest)  from  being  disallowed : 
disallowed  on  the  ground  of  its  being  an  in- 
vasión of  the  rights  of  parliament. 

What  is  the  consent  required  by  the  con- 
stitution  to  give  validity  to  a law  ? The 
consent — not  of  a part  surely,  but  of  the 
whole.  It  is  not  the  consent  of  that  part  of 
the  king’s  subjects  for  whose  exclusive  ad- 
vantage  the  law  is  made,  that  is  sufficient  to 
give  validity  to  a law,  by  which  others,  not 
sharing  in  the  benefit,  are  attempted  to  be 
bound : if  it  were,  there  would  never  be  any 
want  of  consent  to  the  worst  law.  Neither 
then,  ñor  since,  has  the  consent  necessary  to 
give  validity  to  any  English  law,  been  either 
more  or  less  than  the  consent  of  the  two  sets 
of  trustees  for  the  whole  body  of  the  king’s 
subjects  — the  two  other  estafes  of  Parlia- 
ment. 

The  question  is,  whether  the  king,  with 
the  assent  of  a few  persons  named  by  him- 
self,  had  it  in  his  power  to  repeal,  pro  tanto, 
the  statute  called  Magna  Charta  ? The  an- 
swer  is  given  by  the  judges  in  the  St.  Alban's 
case  : “ L’assent  ne  poet  alter  la  ley  in  tiel 
case.”  If  this  be  not  the  very  best  of  French, 
better  English  at  least  cannot  be  desired. 

To  supply  what  is  thus  in  contemplation 
of  law  wanting  in  point  of  consent,  will  any 
such  topic  as  that  of  ahstrar.t  utility  be  re- 
sorted  to?  Will  it  be  urged,  in  the  view  of 
gpving  validity  to  the  illegal  mass  of  pretended 
law,  that  the  benefit  of  all  parties  followed 
from  it?  This  benefit,  admitting  it  in  its  full 
extent,  this  benefit,  destined  to  be  reaped  in 
after  ages,  will  it  give  retro-active  validity 
to  an  act  void  from  the  very  first  instant? 
If  so,  at  what  point  of  time  was  it  that,  on 
a sudden,  and  without  any  efficient  cause,  an 
illegal  act  was  thus  converted  into  a legal 
one? 

Legality,  it  must  be  remembered,  not  ex- 
pediency,  not  abstract  utility,  is  the  question 
Lere : to  confound  the  two  ideas  would  be 
to  tear  all  law  up  by  the  roots.  Admitted 
in  the  fullest  extent,  the  alleged  expediency 
would  pro  ve  no  more  than  this,  viz.  that,  liad 
James  the  First  obtained,  by  a law  of  parlia- 
ment, authority  for  the  foundation  of  his  first 
colony — authority  for  the  powers  conveyed 
by  the  charters,  in  virtue  of  which  this  co- 
lony was  founded  — had  the  king  so  done — 
a law  to  that  eífect,  if  passed,  would  haf>e 
been  a good  law:  and  so  in  regard  to  the 
several  other  real  colonies,  real  charters,  and 


correspondent  ideal  laws.  But,  the  expe- 
diency of  all  these  ideal  laws,  does  it  prove 
them  real  ones  ? does  it  prove  that  any  such 
acts  of  parliament  were  actually  passed  ? 

When  a practice  is  repugnant  to  acknow- 
ledged  principies,  the  case  of  ge^ieral  war- 
rants  i?  sufficient  to  show  how  little  forcé 
there  is  in  mere  official  precedents,  however 
numerous  the  train  of  them,  and  however 
ancient  the  commencement  of  it.  For  the 
purpose  of  that  case,  a list  of  general  warrants 
(a  list  of  the  cases  in  which  authorities  of 
that  description  had  been  issued  by  the  ser- 
vants  of  the  crown)  was  published  at  the 
time.*  It  begins  with  the  Restoration ; not 
surely  because  there  were  none  of  any  ear- 
lier  date  (for  such  there  must  have  been  in 
numbers,)  but  because  it  was  not  conceived 
that  authorities  of  that  kind,  issued  at  any 
less  constitutional  period,  could  possess  any 
tolerable  chance  of  being  looked  upon  as  good 
precedents. 

Prior  to  the  issuing  of  the  first  general 
warrant,  there  was  no  direct  judicial  decisión 
against  general  warrants,  as  there  was  against 
legislativa  power  exerciscd  by  the  crown 
without  parliament,  in  the  case  just  rnen- 
tioned : yet  general  warrants,  spite  of  the 
number  of  precedents  and  length  of  the  prac 
tice,  could  not  stand  their  ground.  Against 
general  warrants  there  was  nothing  but  prin- 
cipie. Against  colonization  charters  there  is 
the  principie,  and  a &\reci  judgment  grounded 
on  it.  And  who  is  there  that  will  deny  that, 
in  the  scale  of  common  law,  a thousand  un- 
judicial  official  precedents  are  not  equal  to 
one  judicial  one  ? 

SECTION  VI. 

NULLITY  OF  LEGISLATION  IN  NEW  SOUTH 

WALES,  FOR  WANT  OF  AN  ASSEMBLY  TO 

CONSENT. 

All  this,  however,  is  but  skirmishing — mat- 
ter  of  illustration,  not  of  necessary  argument. 
For,  though  the  right  of  the  crown  to  found 
colonies  (as  the  American  colonies  were 
founded)  without  parliament,  were  ever  so 
well  established,  a claim  in  that  quarter  to 
exercise  or  create  legislativo  powers,  to  be 
exercised  over  Englishmen,  Scotchmen,  or 
Irishmen,  in  New  South  Wales — in  this  co- 
lony sui  generis — in  this  so  denominated,  but 
perfectly  nondescript,  and  newly  discovered 
species  of  colony — would  not  be  the  less  un- 
founded. 


• The  documents  printed  in  that  list  would  not 
be  found  all  of  them  to  come  within  this  deswip- 
tion : but  of  one  sortor  other  there  are  lib.  The 
title  of  the  book  in  my  possession  is_“  Copies 
taken  from  the  Records  ofthe  Kiiig's  Bcnc/i,  of 
Warrants  hy  Secretarics  of  State,"  &C.  4to, 
1763.  No  bookseller’s  ñame. 
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In  all  the  several  charters  by  which  Icgia- 
lative  powcr,  wbether  per  se  or  per  olios,  was 
cxeicised  by  the  king,  there  were  lwo  com- 
mon  features,  and  thoae  most  indispensable 
ones : — 1.  Consent  on  the  part  of  the  colo- 
nists  as  to  their  subjection  to  such  powers  — 
irrevocahiUty  of  the  privileges  granted  by 
such  charters  — irrevocability  of  the  king’s 
act,  whereby  such  powers  were  created,  or 
the  right  of  creating  thcm  conferred. 

The  irrevocability,  though  a feature  per- 
fcctly  distinct  froin  the  consent,  was  a natural, 
and  one  may  ahnost  say,  a necessary  conse- 
quence  of  it ; or  rather  preliminary  to  it.  For 
what  man  of  coinmon  prudence  would  have 
gone  to  embark  his  property  and  his  pro- 
specta, under  a form  of  governinent,  in  which, 
so  long  indeed  as  it  reinained  unchanged,  he 
looked  upon  them  as  safe,  but  at  the  same 
time  without  any  security  against  its  being 
cbanged  at  any  time  — changed  into  some  un- 
known  arbitrary  form,  under  which  every 
thing  would  go  to  wrcck  — changed  without 
his  being  heard,  and  at  the  suggestion  of  some 
court  favourite,  whose  object  would  be  of 
coiirse  to  extract  plunder  from  the  change  ? 

— Not  general  satire  — particular  history  is 
here  in  view ; Elizaheth  and  James,  with 
their  favourites  and  their  monopolies. 

The  irrevocability  of  the  sanction  given  by 
the'crown  was  therefore  of  the  very  essence 
of  the  case.  This  attribute  of  it  was  recog- 
nized  all  along  by  the  judicial  power.  Even 
in  the  most  arbitrary  times,  the  crown  itself 
iiever  pretended  that  its  own  charters  of  this 
kind  were  revocable  at  its  own  pleasure. 
The  utmost  of  its  pretensions  was — that  for 
eertain  causes,  these  powers  of  subordínate 
governinent  were  susceptible  of  being  for- 
feited  ; it  belonged  to  the  judicial  autherity 
in  that  behalf  (the  Court  of  King’s  Bench)  to 
pronounce  — to  pronounce  judicially  in  each 
case  — upon  the  existence  of  any  such  cause 
of  forfeiture.  And  in  the  annals  of  that 
court,  and  of  the  colonies,  are  contained  di- 
vers  instances  of  prosecutions  institiited  on 
that  ground,  against  colonial  governments, 
and  oí  resignations  made  of  charters,  under 
the  apprehension  of  such  prosecutions.* 

As  to  consent  (by  which  I do  not  mean 
a presumptive,  constructive,  fictitious,  pre- 
tended, general  consent,  but  actual,  direct, 
individual,  consent ;)  immaterial  as  the  cir- 
cunistancc  is  in  this  view,  under  a govern- 
ment  already  formed,  in  a territory  into  the 
precinets  of  which  a man  has  been  introduced 

either  by  birtk  or  voluntary  self-conveyance 

migatory  as  any  argiunjent  grounded  upon  it 

woidd  be  in  the  ordinary  state  of  things 

yet  in  a new  formed,  or  forming  governinent 

— iií  a new  planted,  or  about  to  be  planted, 

Idnd,  Remarks  on  tlie  Acts  of  the  13th 
rarhament,  1775. 
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colony — every  thing  depends  upon  it : utility, 
and  therefore  that  law,  which  so  far,  and  so 
far  only  as  it  has  utility  for  its  basis,  is  any 
thing  better  than  oppression  and  abuse,  de- 
pends upon  it  altogether.  To  a man’s  being 
born  in  a country,  his  consent  cannot  be 
taken  — but  to  his  being  conveyed  to  it,  his 
consent  can  be  taken  ; and,  on  its  being  taken 
or  not,  depends  a Pandora’s  box  of  miseries 
and  injuries. 

In  New  South  Wales,  not  only  was'this 
most  indispensable  of  all  requisites  to  the 
foundation  of  a colony — to  the  establishment 
of  legislative  power  in  a colony,  wanting — 
notoriously  wanting — on  the  part  of  the  great 
mass  of  the  intended  population ; but  the 
getting  rid  of  so  troublesome  a condition — 
the  weeding  it  and  eradicating  it  out  of  the 
about-to-be-new-planted  colony, was  the  very 
object — the  professed  object — the  solé  pror 
fessed  object  — of  the  foundation  of  this  vast 
receptacle  of  penal  suffering.  If,  in  point  of 
fact,  it  should  ever  acquire  a title  to  the  ñame 
of  ^a  “ colony" — (the  ñame  bestowed  upon  it 
in  the  tenor  of  the  law  made  for  the  found- 
ation of  it,)f  it  could  only  be  in  so  far  as  the 
persons  sent  thither  against  their  wills,  and 
having  a legal  right  of  departing  from  thence 
at  the  expiration  of  eertain  terms,  should,  by 
irresistible  power,  in  defiance  of  that  right,  be 
kept  there  each  to  his  life’s  end. 

In  common  intendment  — in  common,  and 
not  merely  in  vulgar,  but  in  delibérate  and 
well-considered  language  — permanence  ot 
inhabitaney  is  acknowledged  to  be  of  the 
very  essence  of  colonization.  Accordingly, 
in  the  disputes  that  of  late  have  arisen  on 
the  affairs  of  the  East  Indies,  the  language  on 
one  side  is,  “ To  do  thus  or  thus  would  be 
colonization  : — as  you  tender  your  existence, 
forbear  to  colonize.” 

Forcé  under  the  law,  was  to  plant  men 
there  ; forcé  against  law,  was  to  keep  them 
there  : and  when,  under  the  law,  they  were 
planted,  it  was  for  this  very  and  only  end 
and  purpose  — that  against  law  they  might 
be  kept. 

Nolentes  per  populas  dat  jura  should  be 
the  royal  motto,  in  this  as  purely  roya!,  as  it 
is  daringly  anti-parliamentary,  colony  of  New 
South  Wales. 

So  much  as  to  the  first  mentioned  condi- 
tion, consent — consent  to  habitaney  and  sub- 
jection. But  this  condition,  a condition  so 
inseparable  to  the  foundation  of  every  colony 
that  is  any  thing  better  than  a bastile,  being 
so  essentially  wanting  to  the  foundation  of 
this  colony,  it  seems  ahnost  superfluous  to 
extend  the  observation  to  the  other  kindrei 
condition  — irrevocability  of  privilege.  That 
which  was  never  granted,  cannot  easily  be 
revoked.  So  far  the  inhabitants — the  chosen 


+ 27  Geo.  III.  c.  2. 
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inhabitautsofNew  South  Wales— are  secare 
encMigh.  Wbat  waa  never  possessed,  cannot 
be  forfeited. 

If  common  sense  be  not  of  itself  conyincing 
enougb,  e’en  let  us  transíate  it  into  common 
law.  In  their  day,  the  American  Constitu- 
tions  were  legal  ones : be  it  so.  But  they  were 
by  charter ; here  there  is  none.  No  cbarter 
either  has  ever  yet  been  granted — or  is  in  a 
way  very  soon  to  be  applied  for  by  the  inlia* 
bitants,  or  any  inhabitants  of  New  South 
Wales.  Yet  has  the  colonybeen  ‘^founded" 
Isuppose: — founded  as  Mr.  Pitt  and  Mr. 
Rose  found  colonies. — No  charter ^ no  colonrj. 
In  that  one  technical  expression,  are  conden- 
sed  the  two  substantial  and  rational  grounds 
of  nullity:  no  consent  to  subjection — no  ir- 
revocability  of  privilege. 

All  this  while  a sort  of  a colony  there  is — 
I am  perfectly  aware  of  it — that  is,  or  has 
been  supposed  to  be,  capable  of  existing  with- 
out  charters,  and  in  which  the  advisers  of 
the  Crown  have  accordingly  been  used  to  find 
themselves  pretty  much  at  their  ease.  I men- 
tion  it,  to  save  gentlemen  the  trouble  of 
catching  at  the  shadow  of  an  argument.  It 
is  the  sort  of  colony  that  has  been  obtained 
by  conquest ; having  surrendered,  with  or 
without  capitulation  ; having  or  not  having, 
at  the  treaty  which  confirmed  the  cession  of 
it,  a stipulation  made  in  favour  of  it;  having 
or  not  having,  antecedently  to  its  surrender, 
a constitution  of  its  own.  All  or  any  of  these 
varieties,  might  upon  occasion  afford  consi- 
derable amusement  to  any  learned  gentleman, 
who,  along  with  his  brief,  should  have  ac- 
quired  a taste  for  the  natural  history  of  the 
law  of  colonies.  But,  as  to  any  practical  use 
for  them,  happily  in  the  case  of  New  South 
Wales  there  is  none.  To  the  host  of  follies 
included  in  the  circumstance  of  distant  pos- 
session,  this  colony  at  least,  with  all  its  pe- 
culiarities  and  all  its  faults,  has  not  added 
that  vulgar  and  crowning  folly  of  distant 
conquest.  It  is  needless  to  enquire,  what  on 
this  occasion  might  have  been  the  virtue  of 
a string  of  wampum  : no  wampum,  ñor  any 
substitute  for  wampum,  has  either  been  re- 
ceived  or  given  in  New  South  Wales.  When, 
from  their  iinmense  continental  island,  Be~ 
nillong  and  Yem-mer-ra-wannie*  did  us  the 
honour  to  bestow  a glance  upon  this  our  lit- 
lle  one,  it  was  in  the  character  of  prívate 
gentlemen,  travelling  for  their  amusement, 
or  at  least  for  our’s : they  signed  no  treaty 
with  his  Majesty,  ñor  brought  with  them  any 
diplomatic  powers. 

The  flaw  is  an  incurable  one : if  it  were 
not,  it  would  be  none.  No  charter  ever  could, 
can  now,  or  ever  can  be  granted.  It  is  not 
a case  for  charters:  all  the  wax  — all  the 
parchment  in  the  king’s  stationary  office  — 


— no  Court  to  enforce  them.  263 

all  the  law  on  all  his  woolsacks  — would  not 
make  one.  A charter,  make  it  of  vvhut  or 
how  you  will,  must  have  somebody  to  accept 
it.  But  a charter — a thing  to  keep  men  in 

New  South  Wales Who  is  there,  or  who 

ever  can  there  be,  to  accept  it  in  New  South 
Wales  ? A charter  to  empower  a free  man 
to  lead  a life  of  slavery,  and  to  be  flogged  as 
often  as  he  endeavours  to  escape  from  it!  f 

Instructions  and  counter  instructions in- 

sinuations  and  counter  insinuations — instruc- 
tions in  form  and  instructions  not  in  fonn ; 

despotism  acting  there  by  instructions,  and 
without  instructions,  and  against  instructions ; 
— all  these  things  there  inay  be,  and  will  be, 
in  abundance.  But  of  charters  — • unlcss  such 
instructions  be  called  charters ; — of  constitu- 
tions — that  anybody  that  can  help  it  will  be 
governed  by ; — of  any  lawful  warrants,  un- 
less  from  Parliament ; — from  the  present  day 
to  the  day  of  judgment  there  will  be  none. 

No,  most  assuredly ; no  parchment,  no  wax, 
no  cement  is  there  whatever,  that  can  patch 
the  no-constitution  of  it  together  for  a ino- 
ment  longer,  or  prevent  the  impro  ved  colony 
from  being  converted,  any  day  in  the  year, 
into  a still  worse  chaos  than  it  is.  No  plas- 
tee of  any  kind  can  be  laid  on  upon  this  uni- 
versal sore,  by  any  other  than  the  all-healing 
hand  of  Parliament. 

If  this  view  of  thd  law  be  not  just,  and  if 
the  penners  of  the  New  South  Wates  act 
were  not  themselves  sensible  of  its  being  so, 
wherefore  apply  to  parliament  for  powers, 
for  the  organization  of  a judicial  establish- 
ment  in  that  colony  ? Judicial  power  is  in 
its  nature  inferior,  subordínate  to  legislative. 
If  the  Crown  liad  an  original  right  to  create 
the  superior  power,  how  can  it  have  been 
without  the  right  of  creating  the  subordínate  ? 
If,  by  the  American  charters,  the  king  creates 
legislative  powers,  by  the  same  charters  he 
creates  powers  of  jucÜcature ; or  what  comes 
to  the  same  thing,  confers  authority  for  the 
creation  of  such  powers. 

This  argument,  it  must  he  acknowledged, 
supposes  something  like  consisteney  on  the 
part  of  the  penners  of  the  act ; and  of  con- 
sisteney what  traces  in  it  are  to  be  found.’' 

SECTION  VII. 

NULLITY  OF  GOVERNOR’S  ORDINANCES.  FOR 

WANT  OF  A COURT  TO  TKY  OFFENCE3 

AGAINST  THEM. 

One  imagination  more,  for  a last  effort. 
With  or  without  a declaration  to  that  eíTcct 
by  the  king’s  governor,  the  laws  of  England, 
(let  it  be  said,)  such  as  they  exist  at  present, 
and  such  of  them  as  are  applicíible  to  the 
State  of  things  in  the  ncw  colony,  transport 


• C'ollins,  p.  251. 


t Letter  I.  to  Lord  Pelham.  p.  193. 
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themsclves  in  one  great  massinto  New  Soutli 
Wales.  After  them,  transport  themselves, 
83  they  carne  out,  all  subsequently  manufac- 
tiired  masses  of  law,  common  as  well  as  sta^ 
tute,  such  of  them  as  are  so  applicable,^  and 
in  as  far  as  tbey  are  so  applicable,  each  in  an 
air  balloon  of  its  own  making,  without  any 
body  to  send  them  out,  or  make  it  possible 
for  them  to  be  known  when  they  are  arrived. 
Moreover,  along  with  the  first  great  mass, 
transporta  itself  in  like  manner  the  right  of 
establishing  courts  of  justice  for  the  trial  of 
all  offences  against  all  such  masses  of  Eng- 
lish-made  law,  present  and  future,  as  they 
come  in ; under  the  single  condition,  that  the 
mode  of  procedure  in  such  courts,  in  each 
sort  of  case,  shall  not  be  different  from  the 
mode  of  procedure  in  the  same  sort  of  case 
piirsued  in  England.  Why  these  conditions? 

for  this  reason.  The  circumstance  that 

rendered  the  authority  of  parliament  neces- 
sary  for  the  legalization  of  the  sort  of  court 
which  it  has  actually  been  employed  in  lega- 
lizing,  is  — that  that  court  not  calling  in  the 
assistance  of  a jury,  thougb  the  cases  are  jury 
cases,  the  mode  of  proceeding  under  it  is  not 
according  to  the  law  of  England.  Being, 
therefore,  the  sort  of  court  which  the  king’s 
agent  with  all  his  powers  had  not  quite  power 
enough  to  make,  thence  carne  the  necessity 
of  sending  it  out,  ready-made  by  the  king,  in 
pursiTance  of  powers  obtained  from  Parlia- 
ment for  the  making  it. 

Unfounded  this,  a great  part'of  it  at  least, 
in  4)rinciple  or  in  fact.  But  even  if  all  the 
dreams  in  it  were  truths,  the  government  of 
New  South  Wales  would  not,  in  point  of  le- 
gality,  be  one  jot  the  better  for  them.  These 
courts,  made  after  the  English  pattern,  serve 
for  the  trial  of  offences  against  English-made 
laws: — allowed  ; but  the  offences,  for  the 
trial  of  which  proper  courts  are  wanted,  are 
not  offences  against  English-made  laws.  By 
what  courts,  then,  in  New  South  Wales  are 
these  non-English  offences  to  be  tried  ? Not 
by  these  supposed  I^ew  South  Wales  niade 
courts,  since,  by  the  supposition,  it  is  only 
for  the  trial  of  English-made  offences  that 
they  can  be  made  to  serve.  Not  by  the 
grand  court,  the  establishment  of  which  was 
the  solé  business  of  the  statute : for  it  is  to 
the  trial  of  English-made  offences  that  that 
court,  by  the  express  words  of  the  statute, 
stands  confined  : — the  court,  when  “ con- 
vened,”  is  to  be  “ for  the  trial  and  punish- 
ment  of  all  such  outrages  and  misbehaviours, 
as,  if  committed  within  this  realni,  would  be 
deemed  and  taken,  according  to  tlie  laws  of 
this  realm,  to  be  treason  qr  misprision  thereof, 
felony  or  misdemeanour — not  all  “ out- 
rages and  misbehaviours”  without  exception, 
but  such  alone  as  would  be  “ misdemeanours” 
and  so  forth,  “ if  committed  within  this 
rcalni." 


The  govemor  (suppose)  issiies  an  ordiirance 
(such  as,  it  will  be  seen,  he  has  issued  in 
abundance,)  prohibiting  an  act,  which  would 
not  have  been  either  “ misdemeanour”  or 
“ misbehaviour,”  “ if  committed  within  this 
realm.”*  Admit  then,  that  it  is  really  in  the 
power  of  the  crown  to  communicate  to  the 
governor,  inhis  individual  caparity(the  power 
he  has  so  often  exercised,)  the  complete  power 
of  legislation.  Power  of  legislation  alone 
being  thus  communicated  to  him,  power  oíju- 
dicature  (except  in  the  case  of  acta  that  would 
be  offences  “ if  committed  in  this  realm,”)  not 

• Obligad  to  copy  from  the  act  the  words, 
“ this  realm,'''  it  is  impossible  to  avoid  noticing, 
to  what  a degree  even  the  scanty  scrap  of  power 
undertaken  to  be  created  by  it,  is  torn  in  tatters 
by  these  two  words: — a proof  how  little  of  the 
mind  of  the  legislature  was  bestowed  upon  this 
business,  and  how  slight  any  inference  that  can 
be  drawn  from  what  was  actually  done  by  it,  to 
wliat  was  intended  or  in  contemplation  to  be  done. 
“ This  realrrC' — what  realm  ? ^ainst  the  law  of 
what  realm  must  an  act  be  an  offence,  triable  un- 
der the  court  so  constituted  ? Against  the  law  of 
England  ? of  Scoüand  ? or  of  Great  Britain,  i.  e. 
of  both  together  ? — If  an  act,  being  an  offence — 
not  against  any  law  passed  since  the  Union,  but 
only  against  the  law  of  England,  as  it  stood  before 
the  Union; — if  such  an  act  bean  offence  triable 
in  this  court,  so  must  an  act  which,  though  not 
an  offence  against  the  English  law,  ií  an  offence 
against  the  Scottish  law.  To  point  out  the  con- 
fusión, is  the  only  thing  to  the  present  purpose : 
to  attempt  to  olear  it  up  would  take  a volume. 

Injuries  purely  civil,  might,  foraught  Iknow, 
be  “ misbehaviour s,"  but  are  they  “ misdemea- 
noursT'  I mean  in  the  legal  sense  of  the  word, 
according  to  the  law  of  England.  Take  for  ex- 
ample  acts  purely  negative.  Non-payment  of 
debts:  non-performance  of  contracta,  &c.  &c, 
Blackstone,  at  least,  is  as  decided  as  possible  in 
the  negative.  ÍB.  IV.  ch.  1.]  And  how  stands 
this  matter  under  the  law  of  Seotland? 

England,  I take  for  granted  — England  alone 
— waslooked  toas  the  standard  ofevery thing  that 
was  to  he  done:  into  Scoüand,  not  so  much  as 
the  mind  of  our  legislators  had  ever  travelled. 

Offences,  involving,  in  thedescription  of  them, 
denominations  eommon  or  proper — ñames  or 
places,  persons,  and  ihings — things  real,  things 
incorporeal,  i.  e.  fictitious — such  as  offices,  &c. 
&C.,  maynot  improbably  be  found  toibe  incom. 
missible  (i.  e.  acts,  though  of  like  tendeney,  may 
not  be  offences,  or  not  punishablé)  in  territories 
where  such  places,  persons,  things,  Scc.  are  not  to 
be  found.  Even  in  England,  Burn  speaks  of  Eng- 
lish laws  rendered  in  this  way  inexecutable:  — 
instan  cing  those  “ which  appoint  an  offender  to 
be  whipped  by  the  common  hangman — where 
perhaps  there  is  no  such  officer.”  \Burn's  Jus- 
tice, Conclusion.'l  Instances  are  innumerable; 
I give  this  as  most  likely  to  be  familiar.  Of- 
fences punishablé  in  England  by  an  ecclcsias- 
tical  court  only — are  they  “ misdemeanours" 
in  New  South  Wales  ? 

Points  like  these  might  be  started,  enough  to 
fill  a volume:  all  unresolved,  and  many  unresolv- 
able.  The  whole  act  is  but  a vastmine  of  nulli- 
ties  and  jeoñiils.  Found  a colony  out  of  an  act 
like  this  ? Build  a house  as  well  out  of  a load 
or  two  of  brick-bats. 
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being  given  to  him  or  anybody,  what  would 
he  be  the  better  for  it  ? He  has  power  to 
creóte  the  offence,  but  neither  he  nor  any- 
body else  has  any  power  to  punish  or  try  the 
ofíender  for  it,  when  committed.  The  go- 
vernor,  by  his  proclamations,  has  power  to 
enact  new  laws.  Be  it  so.  But  has  he  like- 
vñse  powers  to  create  Star  Chambers  — to 
punish  such  as  shall  fail  of  obeying  those  pro- 
clamations ? Where  is  the  court  to  try  any 
such  offence  ? The  court  created  under  the 
statute  ? By  the  statute  itself  it  stands  pre- 
cluded  (as  hath  just  been  seen)  from  med- 
dling  with  them.  A court  of  King’s  Bench,  or 
any  other  court  to  be  erected  by  the  governor 
under  his  instructions  f — those  instructions 
which  are  to  be  to  this  colony,  what  charters 
have  been  to  all  other  colonies?  Nor  that 
neither.  Power  or  no  power — instructions 
or  no  instructions — thus  much  seems  clear 
enough  — that,  down  to  the  time  of  Mr.  Col- 
lins’s  quitting  the  colony  in  September  1796, 
no  such  court  (no  court  other  than  what  has 
been  called  there  a civil  court,  in  addition  to 
the  court  for  the  erection  of  which  special 
power  is  given  by  the  statutes)  had  ever  in 
- fact  been  holden.  A court  to  be  composed 
of  the  governor  alone,  for  the  trying  of  of- 
fences  created  by  the  governor  alone  ? If  so, 
here  then  we  have  the  very  quintessence  of 
despotism ; too  rank,  one  should  havethought, 
even  for  the  meridian  of  New  South  Wales. 
It  is  Star-chamber  out  Star-chamberizcd : 
legislatura  and  judicatura  confounded  and 
lodged  together,  both  in  one  and  the  same 
hand. 

Is  it  true,  then,  that  even  such  a court  — 
a court  thus  arbitrary  — might  have  been 
created,  and  that  without  any  powers  from 
Parliament  ? If  so,  then  (as  far  at  least  as 
“ niisdemeanours”  are  concerned,)  there  was 
no  nced  of  Parliament,  for  the  establishment 
of  the  less  arbitrary  sort  of  court,  therein  es- 
tablished  and  described : — a court  composed 

of  “ the  judge-advocate together 

with  six  officers  of  his  Majesty’s  forces  by  sea 
or  land the  governor  not  sitting  among 
them  indeed ; though,  being  the  person  to 
“ convene”  the  court,  he  possesses  (as  it  was 
evidently  intended  he  should  possess)  the 
power  of  choosing,  on  each  occasion,  such 
members  for  it,  as,  on  that  occasion,  he  thinks, 
himself  most  sure  of,  The  conclusión  is  then 
— that  in  spite  of  all  suppositions,  whatever 
ordinances  he  enacts  and  executes,  are  on  a 
double  ground  illegal : first,  because  there  is 
no  law  for  enacting  them ; and  again,  because 
there  is  no  law  for  executing  them. 

So  much  for  law.  \n  fact,  in  what  set  of 
cases  the  governor  makes  use  of  this  court, 
and  in  what  cases  he  does  without  it,  or 
whether  any  precise  line  is  drawn  between 
them,  is  more  than  on  the  face  of  the  docu- 
ments  (I  mean  the  judge-advocate’s  printed 


Journal)  I should  expect  to  be  able  to  pro- 
nounce.  As  far  as  I have  yet  seen,  I should 
suppose  no  certain  line : but,  in  each  indi- 
vidual case,  if  it  seems  of  importance  enough, 
the  court  is  convened : if  not,  whatever  be 
the  offence  — English  made,  or  colony  made 
— the  governor  does  what  he  picases  withit, 
without  troubling  anybody  else,  unless  it  be 
the  man  who  is  to  give  the  lashes,  or  to  “ pulí 
the  house  ííoion,”*  &c.  as  the  case  may  be. 
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But,  (says  somebody)  do  you  consider,  Sir, 
by  what  authority  all  ¿hese  acts,  thus  charged 
by  you  with  illegality,  were  done  ? It  is  not 
the  minister  alone,  and  his  subordinates,  that 
are  implicated.  This  is  not  mere  treasury 
business.  The  acts  have  not  only  the  king's 
ñame  and  signature  to  them,  but  the  sanction 
of  the  whole  council-loard,  with  the  opinions 
of  this  and  that  and  t’oíher  great  dignitary  of 
the  law  included  in  it. 

My  answer  is  — all  this  makes  little  differ- 
ence.  It  goes  no  farther  than  to  show,  that, 
as  for  a certainty  a surprise  was  put  upou 
parliament,  so  probably  enough  a surprise 
was  also  put  upon  the  council-board ; upori 
the  council-board,  including  the  legal  learn- 
ing  and  legal  authority  belonging  to  it.  On 
putting  the  dry  question  of  law — “ Has  not 
the  Crown,  without  special  powers  from  par- 
liament, powers  to  organizo  a constitution  for 
a new  colony  ?’’  the  answer,  judging  from 
tile  supposed  precedents  of  the  American 
colonies,  may,  not  very  improbably,  have  been 
in  the  affirmative  : — . especially  if  given  on 
slight  consideration,  as  it  naturally  enough 
might  be,  in  a case  where  no  opposition  was 
apprehended. 

But,  surprise  or  no  surprise,  God  bethank- 
ed,  it  is  not  in  'the  power  of  the  king’s 
counsellorsf  to  inflict  upon  a single  Briton 
an  atom  of  punishment  of  their  own  creation,’ 
much  less  to  inflict  illegal  punishment  upon 
Britons  by  thousands,  and  to  make  ex  post 
fado  penal  laws  by  dozens,  in  repugnancy  to 
so  many  laws  of  parliament,  including  Mag- 
na Charla  and  the  Bill  of  Riyhls.  Let  the 
sanctions  lent  to  the  measures  be  what  they 
may  — by  whatever  pretences  — and  from 
whatever  ñames  obtaincd — Wholesale  oppres- 
sion  was  the  object  of  it,  Wholesale  oppression 
has  been  the  result. 


* Collins,  II.  , . ... 

+ I mean  legal  power,  and  under  the  constjtu- 
lion,  while  it  stands:  If  indeed  it  f^lls,  de^ 
potism  rises  in  the  place  of  it,  then  jndecd  sm* 
Mwer  as  that  in  question  exists  at  any  tune, 
without  difficulty : and  é converso,  if  such  powCT 
Bxists,  the  constitution  is  atanend,  and  despotism 

stands  in  the  place  of  it. 
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What  (loes  appear  in  point  of  fact,  and 
from  very  high  authority,  ¡a  — that  in  matters 
of  colonial  legislation,  there  has  been  a time, 
and  even  since  the  accession  of  his  present 
Majesty — when  his  Majesty’s  la w-ad visera  in 
this  behalf  have  not  been  altogetber  masters 
of  this  part  of  tbeir  business : so  at  least.  in 
the  coiirt  of  Kiiujs  Bench,  in  the  famous 
Granada  case — the  great  and  only  adjudged 
case  since  the  foundation  of  the  first  colony, 
that  has  any  bearing  upon  this  point  — (Lord 
Mansfield  being  spokesinan)  — vvas  the  opi- 
nión of  the  judges.*  “ The  inattention  of 
the  kiny's  servants"  (speaking  of  his  Majesty’s 
law-servants)  is  the  circiimstance  to  which, 
as  the  solé  cause,  the  dispute  then  on  the 
carpet  is  ascribed  by  that  discerning  judge. 
The  power  of  legislation,  as  exercised  in  that 
colony,  in  the  way  of  taxation,  on  the  20th 
of  .luly  1764,  by  the  king  alone,  without  the 
concurrence  of  any  other  authority  — either 
that  of  parliamcnt  /¿ere,  or  that  of  an  assem- 
bly  of  the  colony  there  — exercised  on  the 
ground  of  its  being  a conqueked  colony  — 
is  there  supposedj  though  but  arguendo,  to 
have  been  in  itself  indisputable.  But,  before 
that  day,  to  wit,  on  the  7th  October  1763, 
these  his  Majesty’s  careless  servants,  not 
knovving,  or  not  minding  what  they  were 
ahout,  had  so  managed  as  to  divest  him  of 
it:  and  it  was  after  having  so  done,  that,  for- 
getting  what  they  had  done,  they  picked  it 
up  again,  and  in  the  ñame  of  their  royal  mas- 
ters exercised  it  as  above  : “ inverting,”  says 
Lord  Mansfield,  “ the  order  in  which  the  In- 
struments should  have  passed,  and  been  no~ 
torioushj  published,  the  last  act”  was,  under 
their  management,  “ contradictory  to,  and  in 
violation  of  the  first and  this  is  the  “ in- 
attention” spoken  of.  Here,  then,  was  an 
occasion  on  which,  according  to  Lord  Mans- 
field and  the  rest  of  the  judges  in  the  King’s 
Bench,  his  Majesty’s  law-servants  did  not 
know  what  they  were  about : and  this  occa- 
sion was — the  same  as  that  nowin  question 
— that  of  the  making  or  mending  a consti- 
tution  for  a colony.  This  was  in  1763  and 
1764:  and,  forasmuch  as  a mistake  of  this 
sort  was  actually  made,  and  by  his  Majesty’s 
law-advisers,  I think  I may  venture,  from  the 
demonstrated  error  of  that  prior  time,  to  in- 
fer  the  possibility  of  an  error  on  the  like  sub- 
ject,  on  the  part  of  the  same  description  of 
persons,  in  1786  and  1787.  The  arguments 
ab  auctoritate  and  ab  inipossibili  being  thus 
cleared  away,  the  other  argumenta  may  with- 
out much  rashness  be  trusted  to  their  own 
ítrength. 

• Campbell,  v.  Hall,  Cowper’s  Reports  1783. 
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If  any  addition  could  be  wanting,  to  the  proof 
already  given,  of  the  illegality  of  the  legisla- 
tive  power  exercised  by  the  solé  authority  of 
the  crown  in  this  colony,  it  might  be  drawn, 
and  with  full  assurance,  from  this  Granada 
case. 

From  the  whole  tenor  of  the  argument  of 
the  court,  as  delivered  by  Lord  Mansfield, 
and  taken  in  short-hand  by  the  repórter  in 
that  case,  two  propositions  may  be  deduced 
with  full  assurance : — 

1.  That  in  no  case  had  any  judicial  decisión 
been  given,  down  to  that  time  (1774,)  re- 
cognizing  the  right  of  the  crown  to  legislate, 
without  parliament,  over  an  English  colony, 
howsoever  acquired,  (whether  by  conquest, 
as  Granada  was,  or  without  conquest:)  that 
therefore,  as  to  every  point  not  necessarily 
comprised  in  the  decisión  given  in  that  Gra- 
nada case,  the  question,  so  far  as  concerns 
judicial  decisión,  in  contradistinction  to  extra- 
judicial  Opinión,  remained  open  to  that  day; 
and  from  thence,  it  may  be  added,  to  the  pre- 
sent. The  above-mentioned  decisión  in  the 
St.  Albans  case  — the  decisión  disaffirming 
the  king’s  right  to  legislate  over  Englishmen 
without  parliament  — has  therefore  nothing 
to  contradict  it. 

2.  That,  although  by  that  argument,  in  the 
case  of  the  foreign  inhabitants  of  a country 
acquired  by  conquest,  the  right  in  question  is 
affirmed:  yet,  in  that  same  argument,  in  the 
case  of  a colony  acquired  in  any  other  way 
than  by  conquest,  it  is  expressly  disaffimned; 
and  in  particular,  it  is  disaffirmed  in  the  case 
of  all  the  several  other  colonies  at  that  time 
in  existence. 

3.  On  one  condition  indeed,  it  is,  in  the 
non-judicial  opinión  relied  on  by  that  same 
argument,  in  a certain  way,  affirmed : and  the 
condition  is — that,  as  in  those  other  colonies, 
a share  be  taken  by  an  assembly  of  the  colony 
in  the  exercise  of  the  right.  But,  by  the 
affu-mance  of  the  right,  restrained  as  it  is  by 
this  condition,  the  case  of  Mr.  Pitt,  in  his 
exercise  of  it,  will  not  be  bettered.  For,  of 
any  legislativo  assembly  in  the  penal  colony  of 
New  South  Wales,  there  has  never  been  so 
much  as  a shadow. 

Ñor,  even  thus,  is  the  affirmance  given  to 
the  right  a distinct  and  positive  one.  It  is 
only  not  disaffirmed,  because  not  disputad ; 
both  partios  (the  crown  and  the  local  assem- 
bly) being  abke  engaged  by  their  respectivo 
views  and  interests  to  assume  it.  These  pro- 
positions, being  of  such  importance,  may  seem 
to  have  a claim  to  very  specific  proof;  such 
proof  shall  not  be  wanting. 

Of  all  these  propositions  proof  will  be  af- 
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forded  at  the  same  time,  by  the  two  only  au- 
thorities  stated  as  having  any  bearing  upon 
the  case.  These  are  — 

1.  A dictum  in  1608  by  Lord  Coke,  Chief- 
Justice,  in  bis  report  of  the  fainous  case  called 
Calvin  8 case : the  case  in  which,  on  the  ac- 
cession  of  James  the  First,  a right  on  the 
part  of  Scotchmen  to  certain  privileges  of 
Englishmen,  was  claimed  and  allowed.  2.  A 
non-judicial  opinión,  given  in  1702  by  two 
practising  lawyers  — one  of  them  at  least  at 
that  time  a servant  of  the  crown  — Sir  Philip 
Yorke  (afterwards  Earl  of  Hardvvicke)  and 
Sir  Clement  Wearg,  on  a qiiestion  relativo  to 
the  right  pf  the  crown  to  tax  Jamaica : an 
opinión  which,  so  far  as  it  went  to  the  affirm- 
ance  of  the  right,  in  the  case  of  a colony  ob- 
tained  by  conquest,  appears  to  have  had  for 
its  ground,  and  only  ground,  that  same  ante- 
colonial dictum  thrown  out  in  Calvin’s  case. 

As  to  what  is  said  in  Calvin’s  case,  not 
applying  (if  to  any  colony)  to  any  other  than 
a colony  acquired  by  conquest  (such  as  New 
South  Wales,  most  certainly,  is  not,)  to  scru- 
tinize  into  it  is  a task  that  may  here  be  spared. 

The  proposition  is  a mere  dictum : colla- 
teral,  and  not  even  very  perceptibly  relevant, 
to  the  case  in  hand,  the  words  of  it,  when 
extracted  and  wiped  deán,  as  it  has  been  very 
carefully  by  Lord  Mansfield,  from  the  por- 
tentous  mass  of  absurdity  and  atrocity  with 
which  he  found  it  entangled,*  are  as  folio ws  : 
— “ If  a king  comes  to  a kingdom  by  con- 
quest, he  may  change  and  alter  the  laws  of  that 
kingdom : but  if  he  comes  to  it  by  title  and 
[of  J descent,  he  cannot  change  the  laws  of 
himself,  without  the  consent  of  parliament.” 

Of  the  opinión  given  by  Yorke  and  Wearg, 
the  account  given  by  Lord  Mansfield  is  in 
these  words : — 

“ In  the  year  1 722,  the  assembly  of  Jamaica 
being  refractory,  it  was  referred  to  Sir  Philip 
Yorke  and  Sir  Clement  Wearg,  to  know  what 
could  be  done,  if  the  assembly  should  obsti- 
nately  continué  to  withhold  all  the  usual  sup- 
plies.  They  reported  thus:  — ‘ If  Jamaica 
was  still  to  be  considered  as  a conquered  island, 
the  king  had  a right  to  levy  taxes  on  the  in- 
habitants : but  if  it  was  to  be  considered  in 
the  same  light  as  the  other  colonies,  no  tax 
could  be  imposed  on  the  inhabitants,  but  by 
an  assembly  of  the  island,  or  by  an  act  of  par- 
liament’ 

“ They  considered  the  distinction  in  law 

• Pronouncing  the  laws  of  every  infidel  (i.  e. 
non-christian)  country  void  in  the  lump,  and  so 
forth;  Turkey,  Hindostán,  and  China,  for  ex- 
ample.  Whenever  the  khan  of  the  Tartars 
sounded  his  trumpet  after  eating  his.dinner,  it 
was  to  allow  other  princes  to  eat  theirs.^  When 
this  chrístian  barbarían  thus  sounded  his  trum- 
pet, it  was  to  prohibit  other  potentates  from  eat- 
ing their  dinners:  at  least  from  eating  them  in 
peace  and  quietness.  AU  iniidels  [he  says)  are 
perpetual  enemies. 
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as  clear,  and  an  indisputable  consequence  oí 
the  island’s  being  in  the  one  State  or  the 
other.” 

“ In  the  one  state,”  says  Lord  Mansfield, 
“ or  the  other.”  Neither  did  he,  therefore, 
any  more  than  those  whose  opinions  he  was 
adopting,  know  of  any  third  state.  They  re- 
cognized  not  any  such  state,  as  that  of  a co- 
lony acquired  otherwise  than  by  conquest,  and 
yet  capable  of  being  legislated  upon  by  the 
crown  alone — by  the  crownj^ithout  any  fur- 
ther  sanction,  either  that  of  a local  assembly, 
or  that  of  the  supreme  legislative  body  in  the 
mother  country  — without  any  check  at  all 
upon  absoluto  autocratic  power  — without 
the  necessity  of  any  consent,  either  on  the 
part  of  any  special  deputies  from  that  parti- 
cular división  of  his  Majesty’s  subjeets,  or  on 
the  part  of  the  representatives  of  the  whole. 

In  the  case  which  drew  this  argument  from 
Lord  Mansfield,  the  point  he  was  bound  to 
determine,  and  which  he  accordingly  did  de- 
termine, was — that,  as  matters  stood,  the  power 
of  taxation,  as  exercised  by  the  cromi  íjí 
Granada,  was  not  legal.  Another  point  which, 
being  at  liberty  to  speak  to  it  or  not,  he  thought 
fit  to  speak  to  was,  that  if  matters  had  been 
otherwise,  such  power  would  have  been  legal. 
If,  in  humble  imitation  of  such  high  and  sin- 
cerely  respected  authority,  and  in  precisely 
the  same  view,  viz.  that  of  seeing  important 
constitutional  questions  settled  on  the  broad- 
est  and  most  solid  grounds,  it  may  be  allowable 
for  an  obscure  ex-lawyer,  on  this  same  ground, 
to  travel,  as  the  phrase  is,  a little  way  out  of  the 
record,  I will  venture  to  state  it  as  a question, 
which,  notwithstanding  the  Opinión  so  dis- 
tinctly  given  by  that  great  lawyer  in  the  af- 
firmative,  remains  still  quite  open,  whether, 
even  in  the  case  of  conquest,  in  any  colony 
acquired  since  the  Revolution,  Trinidad  for 
example,  the  right  of  the  king  to  legislate 
without  parliament — I mean,  without  express 
authority  from  parliament — would,  in  case  of 
dispute,  be  found  maintainable  in  law  ? 

Over  Englishmen,  it  stands  expressiy  ne- 
gatived  (as  already  mentioned)  by  Magna 
Charta,  and  by  the  interpretaron  put  upon 
that  statute,  by  the  judicial  decisión  given  in 
the  St.  Albans  case. 

Over  foreigners,  inhabitants  found  existing 
in  a colony  acquired  by  conquest,  it  would 
(I  am  much  inclined  to  think)  be  regarded 
as  negatived,  as  well  as  over  Englishmen,  by 
the  two  connected  constitutional  principies, 
recognised  in  the  4th  and  5th  articles  of  the 
Bill  ofRights:  viz.  that  neither  in  actu  ñor 
in  potentia,  shall  a king  of  England  have,  as 
such,  without  the  express  allowance  of  par- 
liament, either  a sepárate  army  of  his  own, 
or  a sepárate  purse.  And  in  this  light,  it 
appears  from  Edniund  Burke,\  that  the  Rill 

+ Speech  upon  American  taxation,  Itlih  Aprii 
1774 ; üd  edition,  177ó,  p-  S4. 
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of  Rights  was  most  publicly  (viz.  in  the 
House  of  Cornmons)  and  constaiitly,  and,  for 
anything  tbat  appears,  without  contradiction, 
considered  by  George  Grenville,  himself  a 
latvyer — (according  to  Burke,  even  toomuch 
of  a lawyer) — before  he  was  a minister,  and 
this  not  on  the  ground  of  policy  merely,  but 
of  actual  law. 

Be  this  as  itmay,  whatis  certain  is — that 
the  question  is  still  open,  notwithstanding 
the  decisión  iri*the  Granada  case;  because 
in  that  case,  though  an  opinión  was  given, 
afifirming  the  right  of  the  crown  to  legislate 
in  case  of  conqiiest,  that  opinión  was  not  ne- 
cessary  to  the  decisión  then  pronounced. 

How  much  better  for  this  country,  as  well 
as  so  many  other  countries,  would  it  have 
been,  if  instead  of  fishiiig  for  drops  of  sense 
outof  the  extrajudicial  ravings  of  Lord  Coke, 
inen  of  law  had  attended,  on  the  one  hand, 
to  the  direct  decisión  of  the  judicial  autho- 
rity,  as  reported,  in  sober  though  very  ener- 
getic  language,  by  the  same  God  of  their 
idolatry,  in  the  St.  Alban’s  case ; on  the  other 
hand,  to  that  of  the  legislativo  authority,  as 
displaying  itself  in  the  Bill  of  Rights  ! If 
they  had,  nothing  in  the  way  of  legislation 
would,  froin  first  to  last,  have  been  done  in 
English-Ainerica,  but  hg  parliament,  or  with 
express  authority  from  parliament.  It  would 
not  then  have  been  so  much  as  dreamt  of, 
that  it  was  in  the  power  of  the  king,  by  con- 
federating  with  a part  of  his  subjects,  with- 
drawing  themselves  for  this  purpose  to  a 
vacant  territory  remóte  from  the  eye  of  par- 
liament— that  it  was  in  the  power  of  his  law- 
servants,  by  any  such  managemcnt,  to  oust 
parliament  of  its  rights : I mean  its  exclusive 
right  of  legislation,  as  established  in  the  St. 
Alban’s  case.  Dissension  would  then  have 
been  nipped  in  the  bud ; and  the  American 
war,  with  all  its  miseries,  and  all  its  waste  of 
blood  and  treasure  on  all  sides,  woüld  have 
been  saved, 

Unfortunately,  in  the  St.  Alban’s  case,  the 
scene  not  lying  in  America,  ñor  any  thought 
being  entertained  by  anybody  about  America, 
no  such  word  as  America  is  to  be  found.  Of 
colonies,  as  little : for  at  that  time  scarce  had 
any  such  idea  as  that  of  colonization  ever  pre- 
sentad itself  to  any  English  mind.  And  thus 
it  happened,  that  when  America  carne  to  be 
the  order  of  the  day  with  lawyers,  nothing 
appeared  in  their  common- place  books,  to 
guide  them  to  that  case. 

What  is  curious  enough,  is — that  in  the 
very  first  instance  of  a grant  of  land  made  by 
a charter  from  the  crorvn  of  England  to  in- 
tended settlcrs  in  America,  these  portions  of 
American  ground  were  declared  to  be  put 
upon  the  same  footing  in  point  of  law,  as  if 
contained  within  a spot  of  English  ground; 
— the  manor  of  East  Greenwich*  And  with 


the  St.  Alban’s  case,  then  comparatively  a 
recent  one,  beforé  their  eyes — with  this  case, 
one  of  the  most  prominent  cases,  in  the  most 
prominent  of  all  law  books,  full  in  their  teeth, 
were  these  crown-lawyers  audacious  enough 
to  make  their  king  grant,  to  these  inhabi- 
tants  of  East  Greenwich,  privileges  which 
had  already  been  declared  illegal,  not  four- 
teen  years  before,  when  granted  to  the  inha- 
bitants  of  St.  Albans.  But  the  grant  was 
of  the  number  of  those  exertions  of  preroga- 
tive,  which  were  not  expected  to  come  before 
an  English  court  of  justice,  any  more  than 
they  were  intended  for  the  eye  of  parliament. 
Parliament,  never  for  two  days  together  sure 
of  its  own  existence,  had  too  much  of  its  own 
and  the  whole  nation’s  business  upon  its 
hands,  to  be  inquisitive  about  a handful  of 
obscure  adventurers,  who,  turning  their  backs 
upon  their  country,  betook  themselves  to 
other  laws.f 

All  this,  except  what  concerns  the  want 
of  power,  on  the  part  of  the  servants  of  the 
crown  here  in  England,  to  legislate  over  Eng- 
lishmen  in  New  South  Wales,  and  without 
any  of  those  limitations,  without  which,  or 
some  of  them,  no  such  power  had  ever  been 
exercised  by  any  servañt  of  the  crown  of 
England  anywhere  else,  is,  as  I have  already 
observed  and  acknowledged,  a mere  work  of 
supererogation,  with  reference  to  New  South 
Wales.  But  there  are  other  places,  with  re- 
ference to  which  it  may  be  not  altogether  so 
immaterial : — say  Trinidad  for  example. 

Mischievous  as  the  eíFect  of  these  ques- 
tions  might  be,  if  ill-timed,  I start  them  with- 
out any  sort  of  scruple.  Parliament  being 
now  sitting,  the  tendency  as  well  as  the  ob- 
ject  of  them  is,  not  to  create  confusión,  but 

colonies  (viz.  between  34  and  45  degrees  of  lati- 
tude)  were  on  petition  to  be  granted  by  the  king,’ 
“ to  be  holden  of  the  king,  as  of  his  manor  of 
East  Greenwich,  in  Kent,  in  free  and  common 
soccage  only,  and  not  in  capite.”  ünd,  Itemarks 
on  the  Acts  relating  to  the  Colonies,  p,  94. 

+ Another  example  may  help  to  show  the  forcé 
and  virtue  of  such  exercises  of  regal  power,  in 
the  character  of preccdents.  On  the  23d  of  JMarch 
1609,  about  three  years  after  the  first  charter,  a 
second  is  granted  to  the  same  company,  with  ad- 
ditional  powers.  Among  these  is  a power  to  any 
two  of  the  council  of  the  company  resident  in 
England,  to  send  out  of  England  — to  send  out 
to  their  colony — “ there  to  be  proceeded  against 
and  punished,  as  the  governor,  deputy,  or  coun- 
cil there  shall  think  meet” — any  persons  who, 
after  engaging  in  the  Service  of  the  company, 
andhaving  received  earnest-money,  shall  either 
have  refused  to  go  out  thither,  or  nave  returned 
from  thence.® 

What  cared  these  raen  (I  mean  the  crown -law. 
yers  who  drew  this  charter)  about  the  St.  Alban's 
case,  and  the  court  of  judicature  that  decided  it  ? 
As  little  as  about  Magna  Charta  which  it  ex- 
pounded : as  little  as  their  successors,  who  drew 
the  New  South  Wales  Act  for  Mr.  Pitt. 


a Lind.  Part  II.  § 1,  p.  100. 
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to  prevent  it.  How  desirable,  on  every  ac- 
count,  that  rigfats  of  such  importance  should 
be  fixed  at  once  upon  the  rock  of  legislation, 
instead  of  being  left  to  totter  upon  the  quick- 
sands  ofexpected  judicature,  waiting  for  “ the 
competition  of  opposite  analogies  !”*  Can  it 
be  worth  while  to  leave  so  much  property 
a prey  to  insecurity  — so  many  confident  ex- 
pectations  a prey  to  disappointment — for  the 
chance  of  saving  a little  longer  the  stump  of 
a rotten  prerogative,  and  perhaps  the  pride  of 
a few  lawyers? 

But,  all  coUateral  questions  dismissed, 
thus,  on  the  ground  of  lavv,  stands  the  go- 
vernment  of  New  South  Wales.  Over  Bri- 
tons  or  Irishmen,  in  or  out  of  Great  Britain 
and  Ireland,  the  king,  not  being  himself  pos- 
sessed  of  legislative  power,  can  confer  none. 
To  confer  it  on  others  — those  others  being 
his  instruments,  placeable  and  displaceable 
by  himself  at  any  time,  is  exactly  the  same 
thing  as  to  possess  and  exercise  it  himself. 

The  displaceable  instruments  of  the  crown 
— the  successive  governors  of  New  South 
Wales  — llave,  for  these  fourteen  years  past, 
been  exercising  legislative  power  without  any 
authority  from  parliament : and  either  with- 
out any  authority  at  all  from  anybody,  or  at 
most  without  any  authority  but  from  the 
king : and  all  along  they  have  been,  as  it  was 
most  fit  they  should  be,  placed  and  displaced 
at  his  Majesty’s  pleasure. 

And  among  those,  o ver  whom  legislative 
power  has  thus  been  exercised,  have  been  in- 
dividuáis by  hundreds,  or,  ere  this,  by  thou- 
sands,  who,  so  far  from  subjecting  themselves 
to  this  power  by  their  own  consent,  or  having 
been  subjected  to  it  by  any  consent  on  the 
part  of  their  ancestors,  under  whom  they  were 
born  and  bred,  have  all  along  been  doing  their 
utmost  to  make  their  escape  out  of  the  reach 
of  it : and  this  very  absence  of  consent — the 
very  energy  and  notoriety  of  their  repugnance 
. — is  among  the  very  grounds  on  which,  in 
the  most  important  case  of  all,  that  of  con- 
fining  to  thisland  ofbondage  such  as  are  free 
by  law,  the  power  thus  exercised  over  them 
would,  if  at  all,  be  justified. 

Of  two  things,  one.  Either  there  is  not 
at  this  moment  any  legal  power  of  legisla- 
tion in  New  South  Wales,  or  there  is  not  any 
legal  power  of  legislation  in  Great  Britain  — 
Magna  Charla  is  waste  paper.  If,  withoiit 
fresh  support  from  parliament,  the  consti- 
tution  of  New  South  Wales  stands,  that  of 
Great  Britain  and  Ireland  is  no  more.  If, 
■without  authority  from  parliament,  the  king 
can  legislate  over  Britons  and  Irishmen  in 
New  South  Wales,  -so  can  he  in  Great  Bri- 
tain and  Ireland.  If,  without  authority  from 
parliament,  the  king  can  confine  to  that  place 
of  exile  any  such  quondam  bondsmen,  recon- 
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stituted  freemen  by  the  expiration  of  their 
legal  terms  of  bondage,  so  likewise  can  he 
deal  by  freemen  who  never  were  in  bondage. 
If  men  of  either  description  can  be  thus  con- 
fined  when  there,  with  equal  right  may  thev 
be  sent  there.  The  King  is  absolute  ; and, 
instead  of  convening  Lords  and  Commons  to 
Westminster  Hall  to  join  with  him  in  making 
laws,  may  send  them  to  have  laws  made  up- 
on them  in  New  South  Wales. 

SECTION  X. 

governor’s  illegal  ordinances 

EXEMPLIFIED, 

1.  For  Prevention  of  Famine. 

Thus,  then,  stands  legislation  there  in  point 
of  right.  In  point  of  fact,  I have  already 
observed,  there  has  not  been  any  deficiency 
of  it ; or,  if  there  has,  it  has  not  had  the  de- 
ficiency in  point  of  law,  or  any  suspicion  of 
such  deficiency,  for  its  cause.  Ten  classes, 
comprising  the  whole  population  of  the  co- 
lony,  have  already  been  brought  to  view : 
half  of  them,  or  thereabouts,  subjectby  law, 
in  one  way  or  other,  to  a certain  degree  at 
least  (for  aught  appears,)  to  the  governor’s 
legislative  power ; the  other  half,  not  thus 
subject  to  it.  No  traces  of  any  such  distinc- 
tion,  in  point  of  right,  appear  in  point  oi  fact. 
Regardless,  or  (to  embrace  the  more  probable, 
as  well  as  more  candid  supposition)  unap- 
prized  of  any  such  distinctions,  he  legislated 
chance-medleg  upon  all.  The  terms  of  each 
ordinance  or  mándate  beinggeneral  — address- 
ed  to  all  alike  — no  exception  of  this  or  that 
denomination  of  persons  — neither  exception 
ñor  specification  (which  is  as  much  as  to  say 
an  exception  of  all  denominations  not  speci- 
fied)  — obedience  appears  to  have  been  ex- 
pected  and  exacted  from  all  alike.  De  jure, 
a limited  monarch  (though  most  strangely 
limited)  — de  Jacto,  he  was  an  absolute  one  : 
as,  indeed,  in  the  situation  in  which  he,  and 
everybody  under  him,  had  been  so  uiincces- 
sarily  placed,  it  was  sometimes  at  least,  if 
not  always,  necessary  that  he  should  be. 

To  satisfythe  reader  at  one  and  the  same 
view,  that  of  legislation  there  was  little  or 
no  want  in  one  sense,  and  at  the  same  time  a 
most  urgent  and  perpetual  want  in  the  other 
— that  there  was  jj/e/ítyof  legislation,  accom- 
panied  all  along  by  a most  urgent  nced  of  it 
— here  follows  a list  of  the  chief  ohjects  or 
purposes,  which  the  ordinances  actually  is- 
sued  appear  to  have  had  in  view.  To  class  a 
set  of  laws  under  the  very  heads  which  point 
out  the  reasons  of  them  — such,  if  not  a very 
ordinary  mode  of  classification,  is  neither  an 
uninstructive,  ñor  surely  an  unfair  one. 

In  the  journal  of  the  late  judgc-adyocate 
of  the  colony,  indicatlons  more  or  less  distmet 
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may  be  found,  of  a set  of  ordinances,  of  one 
sort  or  other  — in  numbcr  between  sixty  and 
seventy  — issued  wthin  a period  commencing 
with  tíie  arrival  of  the  first  expedition  on  the 
20th  of  January  1788,  and  ending  %vith  the 
month  OI  September  1796;  a period  of  not 
quite  nine  years. 

Aniong  the  vbjects  or  final  causes  of  these 
regulations,  the  following  appear  to  have  been 
the  principal  ones  : — 

1.  Securiíy  against  scarcity  and  famine. 

2.  Securir.y  against  depredation,  and  other 

mischief  from  vvithin. 

3.  Security  against  mischiefs  from  without, 

viz.  against  injuries  from  the  native  sa- 
vayes. 

4.  Security  against  accidents  by  fire. 

5.  Prevention  of  drunkenness. 

6.  Enforcement  of  attendance  on  divine  wor- 

ship, 

7.  Prevention  of  emigration — whether  on  the 

part  of  non-expirees — of  expirees  — ot 
botk  together  without  distinction. 

These  objects — were  theyof  no  moment? 
The  mischififs  thus  guarded  against — was  there 
anything  singular  or  unexampled  in  them  ? — 
anything  which,  to  a man  of  ordinary  fore- 
cast,  legislating  in  England  could  be  expected 
to  be  invisible  ? 

Without  entering  into  particular  examina- 
tions,  thus  much  may  be  averred  in  general 
terms  without  error  — that  among  these  or- 
dinances are  many  either  altogether  indis- 
pensable, or  indisputably  useful : speaking  all 
along  of  such  as,  being  introductory  of  new 
law,  adapted  to  the  particular  exigencies  of 
the  spot,  became  Creative  of  so  many  cor- 
respondent  offences,  such  as  would  not  be 
“ misdemeanours  or  felonies,  treasons  or  mis. 
prisión  thereof,”  if committed in  “ this  realm;"* 
to  use  the  words  employed  by  the  act,  in  the 
description  of  the  only  oífences,  which  the 
only  court  of  justice  legalized  by  it,  received 
authority  from  it  to  punish. 

In  every  instance,  the  stronger  the  neces- 
6ity  of  each  illegal  ordinance,  the  clearer  the 
innocence  of  the  local  lawgiver,  if  not  in  a 
legal  point  of  view,  at  least  in  every  other : 
but  the  more  clear  his  innocence,  the  more 
flagrant  the  guilt  of  those  who,  sitting  in  the 
bosom  of  security,  sent  him  out  thus  to  le- 
gislate  with  a halter  about  his  neck,  and 
without  legal  powers!  Guilty,  if  in  their 
dreams  they  thus  exposed  him : how  much 
more  so  if  awake  ! 

From  the  sort  of  account  given  of  these 
several  ordinances  by  the  judge-advocate  (an 
account  vvhich  had  no  such  scrutiny  as  this 
for  its  object,)  to  speak  with  decisión,  and 
at  the  same  time  with  correctness,  as  to  the 


• In;wbatever  sense  the  word  this  realm  be 
undeistood.  Vide  supra,  p.  264. 
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legality  of  the  ordinance,  is  not  in  every 
instance  possible.  In  many,  perhaps  most 
instances,  one  and  the  same  ordinance  will 
have  been  in  part  illegal,  in  part  legal:  legal, 
in  so  far  as  it  bears  upon  the  faculties,  active 
or  even  passive,  of  persons  belonging  to  the 
classes  above  distinguished  as  legally  sub- 
jected  to  the  authority  of  the  governor ; ille- 
gal, in  as  far  as  it  bears  in  like  manner  upon 
persons  not  so  subjected, 

For  showing,  by  the  tenor  of  the  ordin- 
ances themselves,  the  urgency  of  the  demand 
for  legal  authority  for  the  issuing  of  them, 
and  thence  the  guilt  of  those  by  whom  it  was 
left  unsupplied,  I select,  out  of  the  above 
seven  cases,  the  three  most  prominent  ones : 
famine,  drunkenness,  and  escape. 

The  absence,  coupled  with  the  need,  of  any 
of  the  powers  of  government — this  combi- 
naron, as  far  as  it  extends,  is  anarchy.  Fa- 
mine and  anarchy  are  the  grand  intestina 
foes,  which  all  infant  settlements  have  to 
struggle  with.  Each  leads  on  and  exaspe- 
rates  the  other.  From  one  or  other,  or  both, 
many  expeditions  of  this  sort  have  sulfered 
more  or  less  severely:  some  have  perished 
altogether.  Such  has  been  the  case  where 
the  spot  has  been  comparatively  at  next  door 
to  the  source  of  power  and  supply : in  Ame- 
rica for  example,  at  scarce  a quarter  of  the 
distance.  To  any  considérate  eye,  how  much 
more  repulsivo  the  danger  in  New  South 
Wales  ! 

This  double  source  of  destruction  ought  to 
have  been  foreseen ; and  with  an  ordinary  de- 
gree  of  intelligence  and  attention  would  have 
been  foreseen  : and  being  foreseen,  should  of 
rtself  have  been  sufficient  io  prevent  the  es- 
tablishment — if  not  of  any  colony — at  least 
of  any  colony  so  composed.  In  a country 
so  situated  and  circumstanced  — of  itself 
yielding  nothing  in  the  way  of  sustenance, 
and  at  that  unexampled  distance  firom  the 
nearest  country  that  yielded  anything  — it 
was  in  the  very  natiire  of  the  enterprise,  to 
deliver  up  the  persons  sent  upon  it,  to  the 
scourge  of famine  : it  was  in  the  very  nature 
of  the  enterprise,  to  give  birth  to  enormous 
exertions,  in  the  way  of  national  expense,  in 
the  view  of  protecting  them  against  the  af- 
fliction : it  was  in  the  very  nature  of  the  en- 
terprise, that  such  exertions  should  be  more 
or  less  ineffectual.  Such  was  the  tendency  of 
it — such  was  the  event : many  sunk  under  the 
pressure : the  remainder,  for  months  together, 
stood  between  life  and  death.  Death  must 
evidently  have  been  the  general  lot,  had  it 
not  been  for  the  exercise  of  those  powers,  of 
which  the  founders  of  the  establishment  here 
at  home  had  left  it  destitute. 

Such  negligence,  to  give  it  the  gentleat 
ñame,  being  too  flagitious  to  be  suspected, 
was  not  in  that  Ultima  Thulé  followed  with 
those  consequences,  of  which  it  miqht  have 
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been  productive,  in  a situation  conlmunicating 
more  freely  yñth  the  centre  of  informátion. 
Against  anarchy,  a battalion  of  well-armed 
soldiers,  to  keep  in  order  a band  of  unarmed 
convicts — such  a remedy,  expensive  as  it  is, 
must  be  allowed  to  be  a strong  one : conti- 
nual  as  the  apprehensions  are,  that  it  will 
not  be  strong  enough. 

Examfles  of  Ordinances,  having  for  their  ob-' 
ject  security  against  Scarcity  and  Famine. 

1.  Page  23,  March  1788.  “ Mucb  damage 
. . . . by  hogs  — ....  Orders  given  .... 
any  hog  caught  trespassing,  to  be  killed  by  the 
person  who  actually  received  any  damage 
from  it  ” 

2.  Pi^e  28,  May  1788 “ The  governor 

....  directed  every  person  in  the  settlement 
to  make  a return  of  what  Uve-stock  was  in 
his  possession  — ” 

3.  Page  t>8,  ilfarcA  1790. — “ Itbeingfound 
that  great  qnantities  of  stock  were  killed,  an 
order  was  immediately  given,  to  prevent  the 
Jarther  destruction  of  an  article  so  essential 
in  our  present  situation.” 

4.  Page  101,  21th  March  1790.  — “ Da- 
mage was  received  from  the  little  stock  which 
remained  alive:  the  owners  not  having  where- 
withal  to  feed  them,  were  obliged  to  turn 
them  loose  to  browse  . . . . It  was  however 
ordered,  that  the  stock  should  be  kept  up 
during  the  night,  and  every  damage  that  could 
be  proved  to  have  been  received  during  that 
time  was  to  be  made  good  by  the  owners  — 

. . . . or  the  animáis  . . . . forfeited."  — 

5.  Page  105,  between  the  3d  and  the  7th  of 

April  1790.  — “ All  prívate  boats  were  to 
be  surrendered  to  the  piiblic  use.”  This  was 
for  fishing  : a determination  having  been 
taken  “ to  reduce  still  lower  what  was  already 
too  low”  (the  ration.)  “ In  this  exigency, 
the  governor  had  thought  it  necessary  to 
assemble  all  the  officers  of  the  settlement — 
civil  and  military  — to  determine  on  . . . . 
measures ” 

6.  Page  104,  between  the  3d  and  7th  of 
April  1790.  — “ The  lieutenant- governor 
....  called  a council  of  all  the  naval  and  ma- 
rine officers  in  the  settlement,  when  it  was 
unanimously  determined,  that  martial  law 
should  be  proclaimed ; that  all  prívate  stock, 
poultry  excepted,  should  be  considered  as  the 
property  of  the  state !” 

Of  the  several  acts  of  disobedience  with 
reference  to  these  respective  ordinances,  how 
many  are  there  that  would  have  been  “ mis- 
demeanours,"  if  committed  in  England  ? — 
Scarce  a single  one. 

The  ordinances  all  prudent  and  expedient : 
— upon  the  face  of«them,  at  any  rate : some 
at  least  necessary ; necessary  to  a degree  of 
urgency  to  which  even  conception  cannot 
reach  in  England.  Sanction,  the  physical : 


. Against  Drunkenness. 

penalty  of  non-legislation,  not  scarcitv  only, 
but  famine. 

SECTION  XI. 

GOVERNOK’S  ILLEGAL  ORDINANCES 
EXEMPLIFIED. 

2.  For  Prevention  of  Drunkenness. 

Improvidence  — Jndolence  — Helplessness  — . 
all  extensive  as  well  as  intense,  to  a degree 
scarce  cbñceivable  in  this  country.  were  the 
prominent  features  of  this  reformation  colony, 
down  to  the  time  when  its  historiographer 
took  his  leave  of  it.*  But  of  all  these  weak- 
nesses,  di-unhenness  was  the  principal  and 
perennial  source.f 

Prevention — anything  like  complete  pre- 
vention— being  out  of  the  question,  to  snatch 
from  this  vice  what  could  be  sriatched  from 
it  of  its  prey,  would  be  as  important  an  ob- 
jeci.  as  it  was  a natural  one,  to  a governor 
legislating  on  that  spot.  But  important  is 
not  strong  enough.  In  this  country,  well- 
being  only ; in  that,  even  being  was  attached 
to  it.  Upon  sobriety,  depended  labour : upon 
labour,  the  means  of  immediate  subsistence. 
In  that  State  of  things,  to  legislate  against 
drunkenness  was  to  legislate  against  famine. 
The  means  chosen  might  be  more  or  less  ap- 
posite;  the  result  more  or  less  successful. 
But  the  endeavour  was  as  necessary  as  Ufe  is 
necessary:  and  for  this  endeavour,  the  autho- 
rity  obtained  fi  om  parliament  was  as  insuf- 
ficient  as  for  all  the  others. 

Hete,  as  in  the  case  of  famine,  the  same 
natural  incompatibility  established  between 
the  expedient  and  the  lawful : to  the  gover- 
nor the  same  distressing  option  between  legal 
duty  and  moral,  supposing  the  difference  to 
have  been  present  to  his  view. 

Among  the  ordinances  actually  issued  by 
him  on  this  ground,  it  will  be  only  by  acci- 
dent,  if  any  one  be  found,  that  was  not  ex- 
pedient : it  will  be  only  by  accident,  if  any 
one  can  be  found,  that  was  not  illegal.  As 
to  the  test  of  illegality,  it  is  already  given. 
To  apply  it  to  the  several  ordinances,  article 
by  article,  would  to  lawyers  be  unnecessary, 
to  non-lawyers  tedious  beyond  endurance. 

No.  1.  Collins,  I.  p.  175  : 28íA  Avgust  1791. 
— “ Spirituous  liquors ....  Ordered  that 
none  should  be  landed,  until  a permit 
had  been  granted  by  the  judge-advocate: 
and  the  provost-marshal,  his  assistants, 
and  two  principáis  of  the  watch,  were 
deputed  to  seize  all  spirituous  liquors 
which  might  be  landed.” 

No.  2,  p.  300  : July  1793.  — “ Spirituous  h- 
quors.  Notice”  (by  the  lieutenant-go- 


• Letter  I.  to  Lord  Pelham,  p.  175  to  177. 
t Ib.  p.  190  to  195. 
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vernor,)  “ that  any  person  attempting 
to  Rell  spirituous  liquors  without  a li- 
cence,  might  rely  on  its  being  seized, 
and  ike  house  of  the  offending  parties 
pulled  down." 

No.  3,  p.  449  : 18íA  January  1796.  — “ The 
go  vernor  forbade  all  persons  • • • • to  din- 
til  spirituous  liquors . . . . on  pain  oisuch 
steps  being  tallen  for  their  punishment  as 
would  effectually  preventa  repetition  of  so 
dangerous  an  offence."  “ In  pursuance 
of  thcse  directions,”  pursues  the  text, 
“ several  stills  were  found  and  destroyed." 
Rather  more  of  the  mystery  of  despo- 
tism  than  of  the  certainty  of  law  in  the 
above  sanctionative  part : but,  by  the 
practical  cominent,  the  mystery  was  un- 
ravelled 

The  forbidden  practice  is  spoken  ot  as 
being  “ in  direct  disobedience  to  his  Ma- 
jesty's  commands."  Here  then  we  have  one 
instance  at  least,  m which  the  ñame  of  Ma- 
jesty  was  profaned,  for  the  purpose  of  giving 
an  apparent  sanction  to  these  violations  of 
law,  which  were  found  better  adapted  to  the 
purposes  and  dispositions  of  ministers,  than 
the  legal  authority,  which  might  or  might 
not  have  been  obtainable  from  parliament. 

No.  4,  p.  483 “ Direction  by  the  governor 

....  that  none  of  those  persons  who  had 
obtained  licences  should  presume  to  carry 
on  a traffic  with  settlers  or  others  who 
might  have  grain  to  dispose  of,  hypaying 
for  such  grain  in  spirits.”  Then,  in  case 
of  contravention,  comes  the  menace  in 
the  established  mysterious  style:  their 
licences  would  immediately  be  recalled, 
and  such  steps  taken  for  their  punish- 
merit,  as  they  might  be  thought  to  deserve.'’ 
Also  that  “ trading,  to  the  extent  which 
he  found  practised,  was  strictly  forbidden 
to  others^  as  well  as  to  those  who  had 
licenced  public  houses.”  Observations, 
in  various  shapes,  present  themselves  : 
amongst  others  a question,  how  a man 
was  to  know  whether  he  was  safe  or  no 
under  tbis  law  ? But  as  to  what  may  ap- 
ply  more  particularlyto  individuáis  there, 
this  is  not  a place  for  observations. 

SECTION  XII. 

EXPiaEES  FORCIBLY  DETAINED. 

No.  I.  Collins,  I.  p.  74:  July  1789.  -Li- 
berty  of  departure,  and  freedom  from  bond- 
age  on  the  spot,  both  refused  to  a number  of 
expirees  at  the  same  time ; on  the  ground  that 
no  evidence  of  the  original  commencement 
and  length  of  their  respective  terms  was  to 
be  found." 

• Collins,  I.  p.  74:  July  1789 — “ Notwith. 
•tanding  little  more  than  two  years  had  elapsed 
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There  being,  for  anything  that  appeared, 
no  authority  for  treating  them  as  convicta, 
the  legal  consequence  would  have  been,  in 
England,  and  in  short  under  any  system  of 
of  law^  but  that  of  New  South  Wales,  that 
they  should  have  been  treated  as  freemen. 
Instead  of  that,  they  were  kept  in  confine- 
ment  and  bondage  there,  till  a time  which 
might  never  happen. 

The  omission  of  the  papers  in  question  is 
ascribed  by  the  historian,  as  by  a candid  in- 
terpreter  it  naturally  would  be,  to  “ over- 
sight,”  and  the  oversight  is  spoken  of  as  being 
“ unaccountable."  What  is  curious  enough  is, 
that  this  omission  is  not  the  only  one  of  the 
same  kind.f  But,  even  though  it  were  the 
only  one,  indications  are  not  altogether  want- 
ing,  such  as  might  lead  to  a suspicion  at  least, 
as  to  the  cause.  In  the  list  of  convicts,  with 
their  respective  terms  and  days  of  sentence, 
given  by  Governor  Phillip,^  five  persons  are 
named  whose  terms  were  to  expire  in  the 
very  month  in  question,  July  1789.  Of  these 
there  was  not  one  whose  remaining  penal 
term,  on  the  day  of  his  being  shipped  for 
transportation,  or  at  least  on  the  day  of  the 
ship’s  sailing,  was  so  long  as  two  years  and 
three  months ; ñor,  on  the  day  of  his  landing, 
more  than  eighteen  months.  Deducting,  if 
it  be  but  six  months,  for  the  time  requisite 
for  return,  had  these  convicts,  all  of  them, 
had  a vessel  in  readiness  for  them  to  embark 
in  for  England,  and  embarked  and  arrived 
accordingly,  so  as  to  have  reached  England 
by  the  end  of  their  respective  terms,  there 
would  have  remained  no  more  than  a twelve- 
month  for  them  to  have  continued,  according 
to  their  respective  sentences,  on  the  spot  to 
which  they  were  conveyed  at  so  heavy  an 
expense.  Is  it  natural,  that  after  remaining 
in  confinement  in  England  for  near  five  years 
out  of  his  seven,  a man  should  have  been  sent 
out  to  the  antipodes  with  a view'  of  his  not 
being  kept  there  for  more  than  a twelve- 
month  ? If  not,  then  the  non  inventas,  upon 

since  our  departure  from  England,  several  con- 
victs about  this  time  signified  that  the  respective 
terms  for  which  they  had  been  transported  had 
expired,  and  claimed  to  be  restored  to  the  privi- 
leges  of  free  men.  Unfortunately,  by  some  un- 
accountable  oversight,  the  papéis  necessary  to 
ascertain  these  particulars  had  been  left  by  the 
masters  of  the  transporta  with  their  owners  in 
England,  instead  of  being  brought  out  and  de- 
posited  inthecolony;  and  as,  Uius  situated,  it 
was  equally  impossible  to  admit  or  to  deny  the 
truth  of  their  assertions,  they  were  told  to  wait 
till  accounts  could  be  leceived  from  England; 
and  in  the  meantime,  by  continuing  to  labour  for 
the  public,  they  would  be  entitled  to  share  the 
public  piovisions  in  the  store.  This  was  by  no 
means  satisfactory ; as  it  appeared  they  expected 
an  assurance  from  the  govertior  of  receiving  some 
gratuity,  for  employing  their  future  time  and  la- 
bour for  the  benefít  ofme  settlement.” 

t See  Collins,  II.  22,  131, 267,  331. 

+ Voyage,  Appendix,  p.  Iv. 
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tte  documents  by  whicb  tbeir  freedora  would 
have  been  estabíished,  may  not  appear  alto- 
gether  so  unaccountable  as  without  this  com- 
parison  of  circumstances  it  would  naturally 
appear  to  be. 

Wbat  is  certain,  from  Governor  Phillip’s 
list,  ¡s-T-tbat  certain  persons.^w  innumber, 
M'ere  in  this  predicament  in  this  same  month. 
What  appears  little  less  so  is,  that  the  per- 
sona claiming  tbeir  liberty  in  that  same  month 
were  those  same  persone : “ conscious  in  their 
own  minds  that  the  sentence  of  the  law  had 
been  fulfilled  on  them,”  are  the  terms  em- 
ployed  on  this  occasion,  in  speaking  of  these 
same  persons,  by  their  ever-candid  historian 
and  judge. 

What  they  claimed  on  this  occasion  was, 
in  the  first  instance,  pay,  upon  the  footing 
of  freemen : what  was  announced  to  them  on 
this  head  was,  that  “ by  tontinuing  to  labour 
jfor  the  public,  they  would  be  entitled  to  share 
the  public  provisions  in  the  store that  is, 
be  kept  from  starving,  on  condition  of  their 
being  kept  in  bondage* 

The  supposition  of  an  intentional  suppres- 
sion  anywhere,  is,  it  is  true,  no  more  than  a 
oare  surmise : a sixspicion,  given  as  nothing 
more,  and  which,  if  unfounded,  may  be  easily 
dispro  ved.  In  the  meantime,  the  probability 
of  it  will  not  be  found  diininished  by  Nos  6, 
7,  8,  9,  10. 

No.  2.  Collins,  I.  74.  July  1789.  — It  was 
on  this  same  occasion,  that  one  of  the  claim- 
ants  in  question,  having  in  piesence  of  his 
Excellency  “ expressed  himself  disrespect- 
fully  of  the  lieutenant-governor,  was  . . . sen- 
tenced  to  receive  600  lashes,  and  to  wear 
irons  for  . . . six  months.”  What  the  words 
thus  punished  vx'ere,  does  not  appear : but 
what  does  appear  beyond  doubt  is  — that  if 
there  had  been  no  such  violation  of  law  on 
the  one  part,  there  would  have  been  no  such 
violation  of  respect  on  the  other. 

No.  3,  p.  159.  April  1791.  — Information 
given  by  the  governor  to  the  convicts,  “ that 
none  would  be  permitted  to  quit  the  colony 
who  had  wives  and  children,  incapable  of 
maintaining  themselves,  and  likebj  to  become 

• Quere,  A t what  time^  and  by  what  means, 
and  by  xohom,  were  these  facts  ascertained  at  last, 
for  the  purpose  of  their  insertion  in  the  above- 
mentioned  printed  list.  In  the  printed  voyage, 
the  date  on  the  title-page  is  1789 : the  date  m the 
dedicatlon  is  the  25th  ofNovember  in  thatyear. 
Among  the  materials  of  which  the  publication  is 
composed,  all  the  otAer  árdeles  at  least  were  trans- 
mitted  from  New  South  Wales.  If  it  was  from 
New  South  Wales  that  í/<is  document  wm  trans- 
mitted  with  the  rest,  the  tíme  of  jts  being  sent 
from  thence  must  have  been  considerably  ante- 
ra to  the  tíme  in  question.  On  this  supposi- 
tion, they  must  actually  have  been  in  New  South 
Wales,  at  the  very  time  when  it  was  found  that 
they  were  left  by  the  masters  of  the  transporta 
witn  tbeir  owners  in  Eneland  ” Collins,  I.  74. 
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burthensome  to  the  settlement,  until  they  had 
found  sufficient  security  for  the  maintenance 
of  such  wives  or  children,  as  long  as  they 
might  continué  afier  them.”  Considering  the 
latitude  of  the  discretion  assumed  by  some  of 
these  terms,  this  no  tice  may  be  considered  as 
a pretty  effectual  embargo  upon  the  whole 
married  part  of  the  community  of  expirees. 

No.  4,  p.  169.  July  1791.  — Information 
given  by  the  governor  to  the  expirees,  that 
those  who  wished  not  to  become  settlers  in 
New  South  Wales  were  “ to  labour  for  their 
provisions,  stipulating  to  work  for  twelve  or 
eighteen  months  certain and  that  afterwards, 
on  condition  of  their  entering  into  such  en- 
gagement  (is  not  that  the  meaning  ?)  “ no 
obstacles  would  be  thrown  in  the  way  of  their 
retum  to  England;”  but  that,  as  to  “ assist- 
ance”  for  any  such  purpose,  nobody  was  to 
expect  it.f  Illegal  detention,  for  twelve  or 
eighteen  months,  nobody  was  to  know  which, 
which  is  called  “ certain and  this  at  any 
rate  universal:  — illegal  bondage,  for  the  same 
uncertain  certainty,  and  equally  universal. 
And  at  the  end  of  this  certainty,  what  was 
to  be  their  fate  ? As  to  the  means  of  de- 
parture,  they  were  to  get  away  if  they  could, 
but  they  were  to  have  no  “ assistance;”  as 
to  their  condition  so  long  as  they  staid  (that 
is,  as  to  the  greater  part  of  them,  so  long  as 
they  lived,)  they  were  to  be  either  bond  or 
free,  as  it  might  happen ; nobody  was  to  know 
anything  about  the  matter.  Such  is  legis- 
lation  in  the  antipodes : such  is  legislation  by 
the  servants  of  the  crown : such  is  legisla- 
tion without  parliameiit. 

No.  5,  p.  190.  3d  JDeceníJer  1791 Sailed 

the  Active  and  Albemarle  for  India.  After 
their  departure,  expirees  were  missing.  “ Pre- 
vious  to  their  sailing,  the  governor  was  aware 
of  an  intention,  on  the  part  of  the  seamen,  to 
facilitate  such  their  departure.  He  thereupon 
instructed  the  master  to  deliver  any  persons 
whom  he  might  discover  to  be  on  board,  with- 

•j-  I cannot  take  upon  my.self  lo  affirm  with 
absolute  certainty,  wnether  the  sense_,  in  which 
the  passage  presented  itself  to  me,  be  in  all  parta 
correct  To  keep  clear  of misrepresentation,  I here 
transcribe  it  at  full  length  — 

“ The  convicts,  whose  terms  of  transportation 
had  expired,  were  now  collected,  and  by  the  au- 
thority  of  the  governor  informed,  that  sucli  of 
them  as  wished  to  become  settlers  in  this  coun- 
try  should  receive  every  encouragement;  that 
those  who  did  not,  were  to  labour  for  their  pro- 
visions, stípulating  to  work  for  twelve  to  eighteen 
months  certain ; and  that  in  the  way  of  .such  as 
preferred  returning  to  England  no  obstacles  would 
be  thrown,  provided  they  could  procure  passages 
from  the  masters  of  such  ships  as  might  arrive ; 
but  that  they  were  not  to  expect  any  assistance 
on  the  part  of  govemment  to  that  end.  The  wish 
to  return  to  their  friends  appeared  to  be  the  pre- 
vailing  idea,  a few  only  giving  in  their  ñames  as 
settlers,  and  none  engaging  to  work  for  a certain 
time."  Collins,  I.  lo9. 
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€ut  pcrmission  to  quit  the  colony,  as  prison- 
ers,  to  the  commanding  officer  of  the  first 
British  settlement  they  should  touch  at  in 
India.” 

No.  6,  p.  230.  August  1792.  — “ Such  [ex- 
pirees]  as  should  be  desirous  of  returning 
to  England  were  inforined,  that  no  obstacle 
would  be  tbrown  in  their  way,  they  being  ’ 
(í.  e.  all  of  them  being)  “ at  liberty  to  ship 
themselves  on  board  of  such  vessel  as  would 
give  them  a passage.”  Such  was  the  intcn- 
tion  announced.  What  \yas  the  intention  at 
that  same  time  entertained?  The  following 
words  explain  it : — Now  it  was  that  “ it  was 
understood  that  a clause  was  to  be  inserted, 
in  all  future  contraéis  for  shipping  for  this 
country,  subjecting  the  masters  to  certain 
penalties,  on  certificates  being  received  of 
their  having  brought  away  any  convicts  or 
other  persons  from  the  settlement  without 
the  governor’s  permission  : and,  as  it  wasnot 
probable  that  many  of  them  would,  on  their 
return,  refrain  from  the  vices  or  avoid  the 
society  of  those  companions  who  had  been 
the  causes  of  their  transportation  to  this 
country,  not  many  could  hope  to  obtain  the 
sanction  of  the  governor  for  their  return.” — 
Not  “ obtain”  it?  Agreed.  But — not  so  much 
as  “ hope”  to  obtain  it  ? not  eveii  at  the  very 
time  when  it  was  expressly  promised  to  them  ? 
— a promise  made  to  all;  and  this  at  the  very 
time  when  it  was  determined  that,'  a few  only 
excepted,  none  should  ever  receive  the  be- 
nefit  of  it ! 

No.  7,  p.  268.  1 9í/i  Fehruary  1792.  — Inten- 
tion  executed.  Howsoever  it  may  have  been 
as  between  the  intention  announced  and  the 
intention  entertained,  between  the  intention 
entertained  and  the  execution  that  ensued 
there  was  no  repugnance.  On  this  day  sailed 
for  Cantón  the  Bellona.  Into  this  ship  had 
been  received  six  persons  from  the  settle- 
ment : two  of  them,  expirees,  hy  permission  ; 
two  others,  expirees  also,  but  without  permis- 
sion ; the  remaining  two,  non-expirees.  Of 
the  /our  latter  it  is  stated,  that  they  had  been 
secreted also  that  they  were  “ discovered,” 
“ the  ship  being  smoked.”  That  they  were 
accordingly  re-landed  at  least,  if  not  other- 
wse  punished,  may  pretty  safely  be  concluded, 
though  not  expressly  mentioned, 

Of  the  two  non-expirees  it  is  stated,  that 
“ they  had  not  yet  served  the  full  period  of 
their  sentences.”  From  this  it  seems  not  un- 
reasonable  to  conclude  that  this  full  period 
would  have  arrived  before  their  arrival  in 
Great  Britain,  If  so,  then  neither  by  their 
arrival,  any  more  than  by  their  departure, 
would  they  have  gone  beyond  the  exercise  of 
their  renovated  rights. 

No.  8,  p.  268.  I5th  Fehruary  1793, — At 
this  time  the  expectation  “ about  the  clause 
. . . . in  the  charter  party,  for  preventing  ship- 
masters  from  receiving  any  person  ....  from 


the  colony,  without  the  expresa  consent  and 
order  of  the  governor,”  was  found  to  be  rea- 
lized.  The  Bellona  carne  provided  with  this 
clause.  She  had  sailed  from  England  on  the 
8th  of  August  1792. 

No.  9,  p.  283.  24tA  April  1793 Inten- 

tion  executed  a second  time.  Sailed  the  Shah 
Hormuzear  and  Chesteríield.  “ Biit  few 
convicts  [expirees]  were  allowed  to  quit  the 
colony  in  these  ships.”  On  a subsequeut 
occasion,  in  November  1794,  tbe  nuraber 
received  on  board  the  same  number  of  ships 
(the  Endeavour  and  the  Fancy)  had  been  near 
ahundred:  whereofby  permission,  50;  with- 
out permission  near  50  more.  Ib.  p,  398. 

No.  10,  p.  316.  2d  October  1793. — Inten- 
tion  executed  a third  time.  Sailed  the  Bod- 
dingtons  and  Sugar-cane  for  Bengal.  “ From 
the  Sugar-cane  were  brought  up  this  day. . . . 
two  expirees : they  had  got  on  board  without 
permission.  — Punished  with  50  lashes  each, 
and  sent  up  to  Toongabbe.” 

In  the  continuation  of  the  history,  no  ex- 
press  statements  of  detention  have  been  met 
with.  The  historian  not  being  at  this  time 
present  in  the  colony,  the  precisión  exhibited 
in  the  former  volume  no  longer  presents  it- 
self  in  the  same  degree.  During  the  latter 
period,  the  conception  which  it  seems  to  be 
the  object  to  present  to  view,  is  rather  the 
removal  of  the  restraint  than  the  continuance 
of  it.  It  is  not,  however,  the  less  percepti- 
ble, that  even  at  this  time  it  was  restraint 
that  constituted  the  general  rule,  and  that 
whatever  instances  of  the  exercise  of  the  op- 
posite  liberty  took  place,  were  the  result  of 
so  many  special  permissions,  and  constituted 
but  so  many  exceptions  to,  and  confirmations 
of  the  rule. 

No.  11,  II.  p.  11.  6th  December  1796 

“ Although  they  every  day  saw  that  no  ob- 
stacle was  thrown  in  the  way  of  the  convict 
who  had  got  through  the  period  of  his  írans- 
portation  with  credit  and  a good  character, 
but  that  he  was  suffered  to  depart  with  the 
master  of  any  ship  who  would  receive  him, 
and  a certificate  given  to  him  of  his  being  a 
free  man,  yet,  &c.”  By  this  it  appears  aa 
plainly,  that,  among  expirees  themselves, 
there  were  some  to  whom  the  liberty  of  de- 
parture was  refused,  as  it  does  that  there 
were  others  to  whom  it  was  granted. 

No.  12,  Ib.  p.  49.  September  1797 “ Aa 

the  masters  were  seldom  refused  permission 
to  ship  such  as  were  free.”  From  this  pas-. 
sage  it  follows,  that,  at  this  time  likewise, 
though  there  were  but  few  instances,  yet 
there  were  some,  in  which  such  permission 
was  refused. 

No.  13,  Ib.  p.  45.  August  1797.  — Sailed 
the  Brítannia  and  the  Ganges.  “ Thecom-, 
mander  of  the  latter  was  permitted  to  tafce 
on  board  several  convicts  that  had  become 
free.” 
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No.  14,  p,  125.  S^tember  1798 Sailed 

the  BBTweil  for  China.  “ Her  commander 
was  allowed  to  receive  on  board  about  50 
persona,  who  had  completed  their  period  of 
transportation.” 

No.  15,  p.  57.  October  1797.  — “ De- 
creasing  daily  as  did  the  number  of  working 
men  in  the  employ  of  government,  yet”  [at 
this  time  it  is  stated  that]  “ the  governor 
could  not  refuse  granting  certificates  to  such 
convicts  as  had  served  their  respective  tenns 
of  transportation ; and  no  less  than  125  men 
were  at  this  time  certified  by  him  to  be  free. 
Most  of  these  people  had  no  other  view  in 
obtaining  this  certificate  than  the  enabling 
them,  when  an  opportunity  offered,  to  quit  the 
settlement,  or  following  their  own  pursuits 
till  that  time  should  arrive.”  Could  not  re- 
Juse  ? Why  so  ? He  had  without  any  difficulty 
refused  on  the  former . occasions,  mentioned 
in  Nos.  ],  3,  4,  5,  7,  10':  what  was  there  to 
prevent  him  now?  From  henee  it  should 
seem,  that  by  this  time  soine  legal  scruples 
had  arisen,  in  sorae  breast  or  other,  either  in 
the  colony  or  at  home  : and  that  from  thence 
it  was,  in  the  first  place,  that  the  granting  of 
the  certificate,  at  or  about  the  expiration 
of  each  man’s  term,  was  regarded  as  in  some 
measure  obligatory ; in  the  next  place,  that 
the  effect  of  such  certificate,  when  obtained, 
was  to  confer  on  the  individual  the  liberty 
of  departure  : — o.primá  facie  liberty  at  any 
rate,  though  probably  subject  at  aU  times  to 
revocation  by  special  order. 

No.  16,  p.  298.  Angust  1800 “ Several 

certificates  were  granted  this  month,  to  per- 
Bons  who  had  served  their  terms  of  transpor- 
tation.” 

SECTION  XIII. 

EXPIREES,  DURING  DETENTION,  KEPT  IN  A 
STATE  OF  BONDAGE. 

No.  17,  I.  74.  July  1787 Freedom  from 

bondage,  refused  along  with  liberty  of  depar- 
ture, on  the  same  ground,  viz.  the  want  of 
evidence  of  the  commencement  of  the  term 
of  servitude.  See  above.  Nos.  1 2. 

No.  18, 1. 169.  July  1791 Expirees,  who 

wished  not  to  become  settlers  in  New  South 
Wales,  ordered  to  work  there  for  twelve  or 
eighteen  months  certain.  See  No.  4. 

No.  19,  I.  208.  April  1792. . — Expirees 
“ become  numerous.”  To  fourteen  of  them 
the  choice  of  the  place  where  they  were  to 
labour  (where  these_^ee?nere  were  to  be  forced 
to  labour)  is  stated  as  an  “ indulgence." 

No.  20,  1.474.  4íA  October  1796.  — JVo 
expiree  was  now  allowed  “ to  remove  himself 
without  permission  Jroni  the  public  work. 
But,  notwithstanding  this  had  heen  declared 
in  public  order s,  many  withdrew  themselves 
, . . . on  the  day  of  their  servitude  ceasing.” 
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For  this  “ they  were  punished,  and  ordered 
again  to  labour" 

No.  21,  II.  p.  22.  February  1797.  — “ Se- 
veral  convicts  who  had  served  their  respec- 
tive terms  of  transportation,  having  applied 
to  be  discharged  from  the  victualling  books 
of  the  colony,  and  allowed  to  provide  for 
themselves,  it  was  determined  that,  once  du- 
ring  a given  time,  certificates  of  their  having 
so  served  their  several  sentences  should  be 
granted  to  them,  together  with  the  permis- 
sion they  solicited.” — Once  during  a given 
time : i.  e.  once  a-year,  once  a-quarter,  or 
once  a-month,  &c.,  if  the  sense  that  presenta 
itself  to  me  is  w'hat  was  meant.  This  being 
the  case,  the  time  when  each  man  was  re- 
stored  to  liberty,  was  the  time  — not  when 
his  right  to  it  commenced  — not  when  law  and 
justice  required  that  he  should  be  restored 
to  it  — but  a time  which  recommended  itself 
to  the  imagination,  by  some  such  idea  as 
that  of  order  and  regularity : — at  any  rate, 
by  some  idea  or  other,  which  in  the  order  of 
importance  oceupied  in  certain  conceptions  a 
higher  rank  than  that  of  Zaa;  and^Msíice.  What 
would  be  the  feelings  of  the  good  people  in 
England,  if,  by  the  influence  of  any  such  love 
of  order  on  the  mind  of  a secretary  of  state 
or  sheriíF,  prisoners  were  in  future  to  be  dis- 
charged from  prisons  here,  not  as  at  present, 
when  their  respective  terms  are  up,  but  in 
gangs  together,  say  every  quarter-day  ? so  that 
a man,  for  example,  vvhose  sentence  was  for 
a month,  should,  for  the  sake  of  good  order, 
be  kept  in  jail  thrce  months  longer,  all  but  a 
day  or  two,  if  his  month  happened  to  end  a 
day  or  two  after  quarter-day  ? 

No.  22,  Ib.  II.  p.  23.  March  1797 “ It 

appeared  by  the  books,  in  which  were  entered 
the  certificates  granted  to  the  convicts  who 
had  again  become  free  people,  that  there  were 
at  this  time  not  less  than  600  men  oíF  the 
store,  and  working  for  themselves  in  the  co- 
lony : forming  a vast  deduction  of  labouring 
people  from  the  public  strength,  and  adding 
a great  many  chances  against  the  safety  of 
private  and  public  property,  as  well  as  pre- 
sent security.” 

Legality  (let  it  never  be  out  of  mind)  is 
the  object  of  inquiry  here,  not  abstract  ex- 
pedieney.  So  far  as  security  and  economy  were 
concerned,  legality  and  expedieney  seem  to 
have  been  in  a state  of  perpetual  repugnance. 
Legality  required  that  each  man  should  be 
liberated  from  bondage  the  instant  the  time 
comprised  in  his  sentence  was  at  an  end : ex- 
pedieney (had  legality  been  out  of  the  ques- 
tion)  would  perhaps  have  reqxured  that,  in 
a society  so  constituted,  he  never  should  be 
discharged  at  any  time.*  But,  as  to  the  con- 

• See  Letters  I.  and  II.  to  Lord  Pelham.  “-And, 
(on  the  occasion  just  mentioned  (No.  ^»)  of  the 
expirees  “ who  having  withdrawn  themselves 
from  the  public  work  immediately  upon  the  ex- 
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tri  vanee  for  making  the  discharges  in  the 
liiinp,  at  fixed  periods,  it  is  not  quite  so  ap- 
jiarent  how  expedieney  was  servad  by  it,  as 
it  is  that  law  was  violated  by  it.  Wbat  a 
systent) ! under  which,  in  one  way  or  other, 
it  was  impossible  not  to  do  wroiig ! in  which 
mischief,  in  a variety  of  shapes — frequently, 
perhaps,  vtter  destruction — would  have  been 
the  conseqiience  of  anything  like  an  exact 
conformity  to  the  rules  of  law ! 

In  a situation  like  this,  the  conduct  of  the 
local  powers  may  on  eack  occasion  be,  upon 
the  whole,  blameable  or  unblameable,  as  it 
may  happen : but  the  system.  itself,  under  which 
they  are  obliged  to  act,  what  can  it  be,  other- 
wise  than  blameable  — blameable  in  the  ex- 
treme — upon  all  occasions  ? 

In  all  these  transactions — in  all  this  time  — 
is  it  in  the  nature  of  the  case,  that  the  Sys- 
tem of  illegal  detention,  such  as  it  is,  should 
have  been  carried  on  in  the  penal  colony, 
otherwise  than  in  consequence  of,  and  in 
general  in  conformity  to,  instructions  received 
from  home  ? 

Much  argument  does  not  seem  necessary 
to  prove,  that  the  diflFerence  between  punish- 
ment  of  this  sort  for  a limited  term,  and 
punishment  of  the  same  sort  for  Ufe,  was  no 
secret  to  those  by  whom  it  was  obliterated 
in  practice.  But  by  a particular  fact  a sort 
of  impression  will  often  be  made,  beyond  any 
that  can  be  made  by  general  inference. 

In  September  1794,  in  a single  page,  an 
account  is  gpven  of  no  fewer  than  sixteen 
conviets  existing  at  one  time  (one,  in  from  a 
hundred  to  two  hundred  or  some  such  mat- 
ter,)  in  whorn  symptoms  of  refonnation  had 
been  supposed  to  be  discovered.*  The  sup- 
posed  f,enitents  here  in  question  were  non- 
expirees : to  different  individuáis  amongst 
them,  different  and  very  carefully  measured 
degrees  of  indulgence  were  extended.  To 
one  of  them  ( William  Leach)  whose  “ term” 
under  “ his  sentence  of  transportation”  had 
been  for  se  ven  years,  of  which  term  a part 
oidy  had  elapsed,  “ permission,”  it  is  stated, 
was  given  “ to  quit  this  country”  (New  South 
Wales :)  but  clogged  with  the  condition  of 
bis  not  returning  to  England,  so  long  as  his 
“ term”  remained  “ unexpired.” 

Here,  then,  the  punishment,  we  see,  was 
analysed,  and  its  constituent  eíements  sepa- 

piration  of  their  terms  of  legal  servitude,  were 

punished  and  ordered  again  to  labour”) “ they 

seized,”  says  the  historian  immedialely  after,*‘  the 
first  opportunity  of  running  away.”  “ We  were 
well  convinced/’  it  is  addea,  “ that  by  these  peo- 
pie  and  those  who  harboured  them”  [viz.  the 
expires  settlers  in  general]  “ every  iheft  was 
cornmitted.’'  I.  p.  474. 

• It  is  almost  the  first  discovery  of  the  kind 
mentioned,  and  I believe  quite  the  íast : unless  it 
be  that  in  the  instances  of  the  few  permissions  of 
departure  granted  to  expirees^  the  recognition  of 
such  a change  may,  as  far  as  those  instances  go, 
be  supposed  to  be  included. 


rated : the  confinement  to  New  South  Wales, 
together  with  the  species  of  bondage  incident 
to  it,  was  remitted : the  exile  was  left,  and 
for  the  whole  time,  in  full  forcé. 

The  written  Instruments,  serving  as  evi- 
dences  of  the  indulgences  thus  granted,  are 
termed,  on  the  occasion,  “ warrunts  of  eman- 
cipation and  to  these  warrants  the  “ seal  of 
the  territory”  (it  is  stated)  was  affixed.  What 
was  done  on  this  occasion  being  done  by  so 
many/omaZ,  and  of  course  (if  anything  Uke 
a register  be  kept  there)  registered  acts,  it 
seems  difficult  to  suppose  but  that  it  must 
have  been  upon  Instiiuctions  from  govern- 
ment  here  — Instructions  in  some  degree  cor- 
respondent  in  point  of  formality — that  they 
were  grounded.  If,  under  any  such  nice  dis- 
tinctions  and  guarded  Umitations,  power  was 
thus  given  for  permitting  individuáis  to  quit 
the  colony  befare  the  expiration  of  their  re- 
spective sentences — given,  therefore,  in  con- 
templation  of  the  precise  tenor  of  each  law  — 
is  it  supposable,  that  without  Instructions 
equally  delibérate,  this  large  and  continually- 
increasing  proportion  of  the  population  (the 
expirees)  should  have  been  detained  as  they 
were  detained,  though  against  law,  after  the 
expiration  of  their  respective  terms  ? 

Were  the  Court  of  Common  Pleas  to  give 
judgment  “in  an  appealofdeath.”  they  would 
be  “ guilty  of  felony," — says  Hawkins,  B.  I. 
ch.  28,  § 5,  p.  169,  8vo.,  with  a legión  of 

marginal  authorities  for  his  support Guilty? 

why  guilty  ? Then  comes  of  course  a tech- 
nical  reason  :f  but  the  rational  one,  which  it 
shades,  is  evident  enough ; because,  without 
what  is  called  malafides — without  criminal 
consciousness — consciousness  of  the  want  of 
right  to  do  what  they  take  upon  them  to  do — 
an  error  of  that  description  could  never,  by 
persons  of  that  description,  be  committed.í 


-j-  “ Because,  these  courts  having  no  more  ju- 
risdiction  over  these  crimes  than  prívate  persons, 
their  proceedings  thereon  are  merely  uoid,  and 
without  any  foundation.” 

J Exile,  confinement,  and’  bondage — infiie- 
tions  perfectly  distinct — are  the  ingredients  of 
which  (as  already  noted)  the  compTex  punish. 
ment  styled  transportation  is  composed.  It  has 
been  so  at  all  times,  and  under  both  systeras : 
though  under  the  new  system  the  two  last-men- 
tioned  ingredients  possess  a degree  of  infiexibi- 
lity,  strongly  contrasted  with  their  laxity  under 
the  oíd.  W'hen  the  transportation  was  to  Ame- 
rica, the  bondage  migbt  be  bought  off  or  begged 
off,  in  the  whole  or  in  any  less  proportion,  by 
agreement  with  the  assignee  of  tne  property  in 
the  convict’s  Service  ; — the  bondage,  which  was 
the  principal  infliction  of  the  two ; and  with  it 
all  tne  accessory  accompaniments.  Under  the 
new  System,  neither  the  one  ñor  the  other  is  re- 
missible,  but  by  the  act  of  the  agent  of  the  crown, 
ñor  therefore  (regularly  at  least)  but  upon  public 
grounds.  Under  the  new  system,  again,  over  and 
above  the  extraordinary  negree  oi  tensión  thus 
given  to  these  two  secondary  branches  of  the 
punishment,  the  primary  branch,  the  exile,  haa 
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Statutes  transgressed — Habeos  Corpus  Act. 


SECTION  XIV. 

STATÜTB8  TRANSGRESSED  BY  THE  LEGISLA- 

TION  AND  GOVERNMENT  OE  NEW  SOUTH 

WALES. 

The  acts  of  legislation,  and  otber  acts  of 
government,  that  have  been  exercised  in  New 
Soutb  Wales,  bave  tbus  beeñ  stated,  in  a ge- 
neral point  of  view’,  as  being  contrary  to  law. 
It  remains  to  confront  tbe  several  beads  of 
transgression  tbat  bave  tbus  been  manifested, 
witb  tbe  several  constitutional  laws  and  prin- 
cipies of  law,  wbicb  in  those  several  points 
bave  been  transgressed  and  violated. 

L Transgressions  in  breach  of  the  Habeos 
Corpus  Act — Penahies  thereby  incurred 
under  the  said  Act. 

“ And  for  preventing  illegal  imprisonment,” 
says  the  act,*  “ in  prisons  beyond  the  seas; 
Be  it  further  enacted  . . . that  no  subject  of 
this  realm,  that  now  is,  or  hereafter  shall  be, 
an  inhabitant  or  resident  of  this  kingdom  of 
England  . . . shall  or  may  be  sent  prisoner . . . 
into  ports,  garrisons,  islands,  or  places  beyond 
the  seas,  wbicb  are,  or  at  anytime  hereafter 
shall  be,  within  or  without  the  dominions  of 
bis  Majesty,  bis  heirs  and  successors;  and 

received  a still  more  decided  enhancement,  by  the 
addition  made  to  the  duration  of  it.  For,  sup- 
posing  the  confincment  in  the  penal  colony  to  be 
continued,  as  it  always  has  been,  to  the  legal  end 
of  each  penal  term  (with  or  without  the  bondage, 
according  to  the  fluctuating  decisión  of  the  local 
despot,)  it  follows,  that  under  the  new  ^stem, 
by  the  mere  change  of  local  situation  — I mean 
by  the  substitution  of  the  superlatively  distant, 
and  comparatively  inaccessible,  territory  of  New 
South  Wales,  to  the  so  much  nearer  and  more 
accessible  coasts  of  British  America — an  addi- 
tion has  tbus  been  made  to  the  exile — an  addi- 
tion which  can  never  have  been  so  little  as  four 
inonths,  and  may  have  amounted  to  years : and 
in  future  instances  may  at  all  times  amount  to 
any  number  of  years. 

In  the  case  of  those  whose  offences  were  prior, 
in  point  of  time,  to  the  year  1787,  (the  date  of  the 
act  for  the  foundation  of  this  colony,)  this  addi. 
tion,  though  by  that  act  rendered  conformable  to 
law,  yet,  not  naving  anything  like  necessity  for 
its  justification,  could  not  by  any  act  be  rendered 
conformable  to  natural  justice. 

Even  in  •all  subsequent  instances,  though  the 
injustice  was  at  an  end,  an  addition  of  no  small 
magnitude  has  been  made,  in  this  obscure  and 
indirect  mode,  to  the  severities  of  the  penal  Sys- 
tem. The  severer  the  atlditional  inflictions  thus 
irregularly  introduced,  though  in  a manner  not 
absolutely  repugnant  to  law,  the  stricter,  one 
should  have  tnought,  should  have  been  the  cau- 
tion  observed,  to  avoid  adding,  to  the  imputation 
of  legal  severity,  the  reproach  of  wanton  and  op- 
pressive  illegality  and  injustice.  That  the  eyes  of 
men  in  power  were  really  more  or  less  open  to  the 
distincuons  thus  confounded  by  their  practice,  is 
evideixced  by  the  discriminations  reported  in  the 
text. 

• 31  C.  II.  c.  2,  § 12. 


tbat  every  such  imprisonment  is  hereby  en- 
acted and  adjudged  to  be  illegal ; and  that  if 
any  of  the  said  subjects  . . . hereafter,  shall 
be  so  imprisoned,  every  such  person  ...  so 
imprisoned  . . . may  for  every  such  imprison- 
ment  maintain,  by  virtue  of  this  act,  an  ac- 
tion  or  actions  of  false  imprisonment,  in  any 
of  bis  Majesty’s  courts  of  record,  against  the 
person  or  persons  by  whom  he  or  she  shall 
be  so  committed,  detained,  imprisoned,  sent 
prisoner,  or  transported,  contrary  to  the  true 
meaning  of  this  act,  and  against  all  or  any 
person  or  persons  that  shall  frame,  contrive, 
write,  Seal,  or  countersign  any  warrant  or 
writing  for  such  commitment,  detainer,  ím- 
prisonment,  or  transportation,  or  shall  be  ad- 
vising,  aiding,  or  assisting  in  the  same,  or  any 
of  them  ;t  and  the  plaintiff  in  every  such  ac- 
tion  shall  have  judgment  to  recover  his  treblc 
costs  besides  damages,  which  damages  so  to 
be  given  shall  not  be  less  than  five  hundred 
pounds,  . . . and  the  person  or  persons  who 
shall  knomngly  frame,  contrive,  write,  seal, 
or  countersign  any  warrant  for  such  commit- 
ment, detainer,  or  transportation,  or  shall  so 
commit,  detain,  imprison,  or  transport  any 
person  or  persons  contrary  to  this  act,  or  be 
anyways  advising,  aiding,  or  assisting  therein, 
being  lawfully  convicted  thereof,  shall  be  dis- 
abled  from  thenceforth  to  bear  any  office  ot 
trust  or  profit  within  the  said  realm  of  Eng- 
land : and  shall  incur  and  sustain  the  pains, 
penalties,  and  forfeitures  . . . provided  . 
by  the  statute  of  provisión  and  pramumre, 

. . . and  shall  be  incapable  of  any  pardon  from 
the  king.” 

To  the  provisions  in  this  clause  there  are 
two  exceptions,  annexed  by  so  maiiy  imine- 
diately  succeeding  clauses: — one,  in  respect 
of  persons,  by  their  own  agreement  in  writing, 
contracting  to  be  transported  the  otber,  in 
respect  of  persons  praying  to  be  transported  ;|| 
as  it  seems  they  were  allowed  to  do  in  sonie 
cases,  as  still  in  Scotland,  to  save  theraselves 
from  severer  punishment. 

There  are  also  at  present  as  many  excep- 
tions as  there  are  posterior  statutes  autho- 
rising  transportation,  these  exceptions  haying 
for  their  extent  that  of  the  authority  given 
in  each  case  by  each  respective  statute : biit, 
forasmuch  as  by  a statute  authorising  the 
Crown  to  transport  offenders  for  a term  there- 
in limited,  no  authority,  either  express  or  im- 
plied,  is  given  to  “ detain”  any  such  offender, 
in  any  case,  a moment  beyond  such  limited 
time,  the  provisions  in  the  Habeas  Corpus  act 

To  the  applicability  of  the  habeas  corpas  act 
to  the  present  case,  the  woids  '■'•  sent  prisoner,'* 
“ such  imprisonment,"  and  “ being  soimprison^ 
ed,"  furnish  an  objection,  which  it  is  easy  enough 
to  see,  and,  from  the  other  words  oí  the  act,  not 
very  difficult  to  refute.  The  discussion  has  been 
drawn  out  at  length,  but  would  be  too  long  for 
the  pre.sent  purpose. 
í g 13.  II  § 14. 
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remain,  in  the  instance  of  every  convirt  so 
detained  in  New  South  Wales,  in  ful!  forcé 
and  virtue. 

The  several  acts  and  modes  of  participa- 
tion,  by  and  in  which  a man  may  be  a par- 
taker  in  the  crime  of  unlawful  imprisonment, 
are  here  carefully  enumerated  and  distin- 
guished.  As  to  acts,  commitment  is  one ; de- 
tainer  is  another.  In  the  instance  of  the 
convicts,  the  commitment  has  not  been  un- 
lawful : the  detainer,  after  the  expiration  of 
their  respective  terms,  has  been,  and  still  is. 
As  to  modes  of  participation,  the  description 
given  of  them  will,  I believe,  be  found  suffi- 
ciently  comprehensive.  To  appropriate  them 
to  this  or  that  great  person,  in  or  out  of  oífice, 
would  at  present  be  an  useless  labour.  The 
act  has  done  its  part : the  books  of  the  council 
board  and  the  treasury  — not  forgettiiig  the 
oífice  of  the  secretary  of  state  for  the  borne 
department  — these,  with  or  without  certain 
documents  from  the  colony,  and  a little  ex- 
planatory  oral  evidence,  which  need  not  be 
wanting,  Would  do  the  rest. 

It  is  almost  superfluous  to  observe,  that 
in  intendment  of  law,  every  place,  circum- 
scribed  or  not  by  walls  — every  place  in  which, 
without  suñicient  warrant,  a man  is  kept 
against  his  will — is,  to  this  purpose  — as  for 
all  purposes  of  justice  it  is  most  necessary 
that  it  should  be  — a prison*  If  an  island 
larger  than  all  Europe  were  not  to  this  pur- 
pose a prison,  one  of  the  two  equally  declared 
objeets  of  the  law  would  be  defeated,  and 
the  whole  text  of  it  turned  into  a dead  letter. 

II.  JRepugnanq/  of  such  Transgressions  to 
Magna  Charta,  according  to  Cohe  and 
Comyns, 

Thus  saith  common  sense  : and  — what, 
fortunately  for  the  present  purpose,  is  much 
more  indisputable  and  decisive  — thus  saith 
Lord  Coke ; whose  enmment,  though  the  par- 
liamentary  text  of  it  be  of  so  much  earlier 
date,  is  not  here  inapposite:  since  the  Rabeas 
Corpus  act — an  act  \\awmg  Magna  Charta  for 
its  ground-work,  has  for  its  object  no  other 
than  the  affording  an  additional  protection  to 
this  part  of  the  rights  which,  by  that  sacred 
trumpet  of  the  «onstitution,  had  already  been 
proclaimed.  Step  by  step,  the  oracles  of  the 
legal  sage  will  be  found  advancing  to  the 
point,  and  at  length  coming  fully  home  to  it. 

1.  “ No  man,”  says  he,  “ shall  be  exiled, 
or  banished  out  of  his  country ; that  is,  Nemo 
perdet  patriam,  no  man  shall  lose  his  country, 
unless  he  be  exiled  according  to  the  law  of 
the  land.f 

2.  “ No  man  shall  be  outlawed,  made  an 
exlex,  put  out  of  the  law;  that  is,  deprived  of 
the  benefit  of  the  law,  unless  he  be  outlawed 
according  to  the  law  of  the  land.”  J Their 
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time  of  lawful  pumshment  being  expired,  the 
quondam  convict  inhabitants  of  New  South 
Wales,  by  being  kept  here  against  their  wills, 
are  they  not  made  “ to  lose  their  country 
and,  by  being  thus  de  facto  removed  out  of 
the  reach  of  the  remedial  arm  of  justice,  are 
they  not  put  out  of  the  law,”  as  effectually 
as  if,  after  a wrongful  judgment  of  outlawry 
pronounced  against  them,  they  had  thus  been 
deprived  of  the  benefit  of  it  ipso  jure,  i.  e. 
falso  jure  ? 

3.  “ By  this  law  of  the  land,  no  man  can  be 
exiled,  or  banished  out  of  his  native  country, 
but  either  by  authority  of  parliament,  or,  in 
case  of  abjuration  for  felony,  by  the  common 
law.  ”11  In  the  instance  of  each  of  these  con- 
victs, there  is  a time  for  and  during  which 
he  has  been  “ exiled  by  authority  of  parlia^ 
ment;”  and  so  far  as  it  is  only  for  and  during 
this  time  that  he  is  kept  in  New  South  Wales, 
so  far  there  is  no  injury.  But,  after  the  ex- 
piration of  this  time,  all  the  rest  of  the  time  , 
during  which  he  is  kept  there,  he  is  kept  “ in 
exile  and  in  imprisonment,  without  authority  of 
parliament.”  He  would  be  kept  in  exile,  if, 
with  the  exception  of  this  his  native  country, 
he  had  the  choice  of  the  whole  world.  But. 
besides  being  kept  in  exile,  he  is  kept  even, 
in  most  instances,  in  imprisonment,  confinad 
as  he  is  to  the  insulated,  however  extended, 
región  of  New  South  Wales. 

4.  “ This”  [Magna  Charta]  “ is  a benefi- 
cial  lato,  and  is  cunstrued  benignly:  andthere- 
fore  the  king  cannot  send  any  subject  of 
England,  against  his  will,  to  serve  him  out 
of  this  realm ; for,  that  would  be  an  exile, 
and  he  should  perdere  patriam : no,  he  can- 
not be  sent  against  his  will  into  Ireland,  to 
serve  the  king  as  his  deputy  there,  because  it 
is  out  of  the  realm  of  England : for,  if  the 
king  might  send  him  out  of  this  realm  to  any 
place,  then,  undec  pretence  of  Service,  as  am- 
bassador,  or  the  like,  he  might  send  him  into 
the  furthest  part  of  the  world,  which,  being 
an  exile,  is  prokibited  by  this  act.”§  To  send 
the  meanest  of  these  convicts  to  this  “fur~ 
thest  part  of  the  world,”  against  hk  will, 
though  it  were  to  be  governor  there,  would 
thus  be  an  offence : an  offence,  in  the  first 
place,  against  Magna  Charta ; in  the  next 
place,  against  the  Rabeas  Corpus  act.  These 
men,  not  one  of  whom  Majesty  itself  could 
order  to  continué  there,  were  it  even  to  be 
governor  there,  against  his  will,  these  are  the 
men  whom,  by  thousands,  hisMajesty’s  minis- 
ters  are  keeping  there  still  in  bondage. 

5.  If  “ a felón  . . . is  under  custody  of 
the  king’s  officer  [it]  is  an  imprisonment  in 
law.”§  He  that  is  under  lawful  arrest  is 
said  to  be  in  prison,  althoiigh  it  be  not  intra 
parietes  carceris.^ 

6.  “ Imprisonment  doth  not  only  extend  to 
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false  imprisonment,  ánd  unjust,  but  for  de- 
taining  ai  tbe  prisoner  longer  than  he  ought 
where  he  tras  al  first  lawfuUy  imprísoned,”* 

7.  “ If  any  man,  by  colour  of  any  authority, 
where  he  hath  not  any  in  that  particular  case, 
arrest  or  imprison  any  man,  or  cause  him  to 
be  arrested  or  imprisoned,  this  is  against  the 
act ; and  it  is  most  hateful,  when  it  is  done  by 
countenance  of  justice.” 

Had  Lord  Coke  been  a prophet  as  well  as 
a lawyer,  he  could  not  have  pointed  more 
surely  to  the  present  case.f 

III.  Transgressions  in  Breach  of  the  Petition 
of  Right,  3 C.  I.  c.  1. 

In  tbis  statute,  among  the  petitions  con- 
tained  in  § 10,  after  the  recital  that  “ com- 
missions”  had  then  of  late  been  “issued  forth” 
“ for  proceeding  by  martial  law,”  is  this  — 
“ That  hereafter  no  commissions  of  like  na- 
ture  may  issue  forth  to  any  person  or  persons 
whatsoever,  to  be  executed  as  aforesaid,  lest 
by  colour  of  them  any  of  yoiir  Majesty’s  sub- 
jects  be  destroyed,  or  put  to  death,  contrary 
to  the  laws  and  franchise  of  the  land.” 

After  this  comes  the  concliiding  section 
(§  11,)  which  is  in  these  words:  — 

“ All  which  they  most  humbly  pray  of  your 
most  excellent  Majesty,  as  their  rights  and 
liberties,  according  to  the  laws  and  statutes 
of  this  realm ; and  that  your  Majesty  would 
also  vouchsafe  to  declare,  that  the  awards, 
doings,  and  proceedings,  to  the  prejiidice  of 
5'our  people,  in  any  of  the  premisses,  shall 
not  be  drawn  hereafter  into  consequence  or  ex- 
ample ; and  that  your  Majesty  would  be  also 
graciously  pleased,  for  tbe  further  comfort 
and  safety  of  your  people,  to  declare  your 
royal  will  and  pleasure,  that  in  the  things 
aforesaid,  all  your  officers  and  niinisters  shall 
serve  you  according  to  the  laws  and  statutes 
of  this  realm,  as  they  tender  the  honour  of 
your  Majesty,  and  the  prosperity  of  this  king- 
dom.  Quá  quídem  petitione  lecta,  et  plenius 

• II.  Insl.  53. 

•f*  “ Every  restraint  of  the  liberty  of  a freeman” 
(says  the  Abridgment  of  Chief  Barón  Comyns) 
“ will  be  an  imprisonment,” — “ though  it  be 
in  the  high  Street,  or  elsewhere,  and  he  be  twt  put 
into  any  prison  or  hotise."  Besides  the  authority 
of  Lord  Coke,  as  above,  he  quotes  two  others 
iCro.  Car.  210;  per  Thorpe;  Fitzh.  Bar.  310.) 
I have  them  not  at  hand,  ñor  is  it  material. 
Comyns  is  a channel  that  adds  to  the  authority 
of  the  original  source,  instead  of  weakening  it 
And  (what,  if  there  could  be  a doubt,  would  ren- 
derhis  interpretation  a still  more  apposite  one  than 
any  that  could  have  oeen  given  by  Lord  Coke) 
Comyns  wrote  after  the  H abcas  Corpus  act. 

They  would  both  of  them  have  expresscd  them- 
selves  more  fully,  though  scarcely  more  intelli- 
mbly,  if  they  had  said  — Every  restraint  of  the 
fiberty  of  locomotion,  will  be  an  imprisonment : 
every  restraint  upon  the  liberé  of  locomotion, 
on  tne  part  of  a freeman,  i.  e.  of  a man  free  from 
Buch  restraint  by  law,  will  be  an  act  of  false  im- 
prisonvicnt. 
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intellecta,  per  dictum  Dominum  Regem  tali- 
ter  est  responsum  in  pleno  Parliamento,  viz. 
Soit  droit  fait  come  est  desire.” 

In  ful!  contradiction  to  this  statute,  it  ap- 
pears  from  the  journal  of  the  Judge- Advócate 
that,  in  April  1790,  in  New  South  Wales,  by 
the  governor  of  New  South  Wales,  martial 
law  was  actually  proclaimed.  J In  the  petition 
of  right,  the  territory  on  which  the  commis- 
sions thus  branded  with  illegality  had  been 
executed,  stands  described  by  words  of  no 
greater  amplitude,  indeed,  than  the  words 
“ this  realm,"  Of  colonies  no  mention  is  there 
made : — good  reason  why,  no  such  depend- 
encies beingat  that  time  in  existence.||  But, 
if  the  principies  already  laid  dowri  in  this  be- 
half  are  just,  no  just  reason  could  be  built 
on  this  ground,  for  regarding  the  petition  of 
right  as  being  in  this  point  of  view  inappli- 
cable  to  New  South  Wales.  In  the  first  place, 
what  should  hinder  that  settlement,  though 
at  the  distance  of  the  anti  podes,  from  being 
considered  as  parce!  of  “ this  realm  ?”  Not 
local  distance ; for  this,  as  we  have  seen  al- 
ready, did  not  hinder  the  whole  of  the  in- 
tended plantations  in  America  from  being 
parcel  of  the  manor  of  East  Greenwich.  In 
the  next  place,  among  the  petitions  contained 
in  the  concluding  section  above  quoted,  is 
this — “ That  your  Majesty  will  also  vouch- 
safe to  declare  that  the  . . . proceedings  to 
the  prejudice  of  your  people  in  any  of  the 
premisses  shall  not  be  drawn  hereafter  into 
consequence  or  example and  moreover. 
“ that  in  the  things  aforesaid,  all  your  officers 
and  ministers  shall  serve  you  according  to  the 
laws  and  statutes  of  this  realm.” 

On  this,  as  on  all  other  occasions  of  ne- 
cessity,  real  or  apparent,  I impute  not  any 
moral  blame  to  the  governor  : moral  blame 
might,  for  aught  1 know,  have  been  imputable 
to  him,  had  he  acted  otherwise.§  Elsewhere, 


:{:  “ The  Lieutenant.governor,  immediately  af- 
ter the  loss  of  the  Sirius,  called  a council  of  all 
the  naval  and  marine  officers  in  the  settlement, 
when  it  was  unanim  lusly  determined  that  martial 
law  should  be  proclaimed;  that  all  prívate  stock, 
poultry  excepted,  should  be  considered  as  the 
property  of  tne  State ; that  justice  should  be  ad- 
ministered  by  a court-martial  to  be  composed  of 
seven  officers,  four  of  whom  were  to  concur  in  a 
sentence  of  death  ....  The  day  followiiig,  the 
troops,  seamen,  and  convicts,  being  assembled, 
these  resolutions  were  publicly  read,  and  the 
whole  confirmed  their  engagenient  cf  abiding  by 
them,  bypassing  undertne  king’s  colour,  which 
was  displayed  on  the  occasion.”  Collins,  I.  104. 

II  Charters  had  been  obtained,  as  above,  and 
in  a certain  degree  acted  upon  ; but  any  settle- 
ment, understood  to  be  a permanent  one,  had 
scarce  as  yet  been  made. 

§ In  a passage  in  the  third  Instituto,  written 
wi'thout  mention  of  the  petition  ot  right,  and 
therefore  it  may  be  presumed  before  the  passing 
of  it,  “ if  a lieutenant,”  says  liord  Coke,  “ or 
other  that  hath  commission  pt  martial  authority, 
in  time  of  peace,  hang,  or  otherwise  cxccute,  any 
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howevcr — I mean  to  h¡s  Majesty’s  “ officers 
and  ministers”  here  at  hotne — I see  not  how 
it  can  be  that  moral  ílanie  alionld  not  be 
imputable;  I mean,  if,  uiider  constitutional 
blame,  moral  be  included — if  a regard  for  the 
constitution  of  their  country  — for  the  “ laws 
and  statutes  according  to  which"  they  are  thus 
pledged  “ to  serve'  their  royal  master — have 
aiiy  sort  of  place  among  the  articles  of  their 
moral  code.  Ainongst  the  documents  which 
coTiposed  the  legal  armature  of  the  gover- 
vty  «"ly  siich  power  as  that  of  declaring 
martial  law,  in  that  nursery  of  despotism, 
included  ? If  so,  then  has  there  been,  in  that 
behalf,  on  their  part,  an  open  and  point-blank 
brcach  made  in  this  constitutional  and  hard- 
earned  bulwark  of  the  constitution.  Again, 
be  this  as  it  may,  vvben  with  or  vvithout  pre- 
cedent  authority,  from  these  his  Majesty’s 
“ officers  and  ministers,”  martial  law  had  ac~ 
tually  been  proclaimed,  was  information  of 
such  proceeding  officially  transinitted  to  them 
in  consequence  ? That,  in  one  way  or  other, 
at  one  time  or  other,  information  of  this  fact 
has  come  to  their  cognizance,  is  beyond  dis- 
pute : if  not  by  the  next  conveyance,  and  in 
the  way  of  official  correspondence  (an  omis- 
sion  not  naturally  to  be  presiimed,)  at  any  rate 
it  was  re^eived  by  them  in  1798,  through  the 
médium  of  the  press.  It  is  therefore  at  any 
rate  with  their  knowledge  that  the  petition  of 
right  has  thus  been  violated.  On  the  occasion 
of  this,  any  more  than  of  so  many  other  ex- 
ercises  of  unconstitutional  powers,  have  they 
ever  condescended  to  apply  to  parliament  — 

I do  not  say  for  precedent  authority — but  so 
much  as  for  an  ex  post  facto  indeinnity  ? Not 
they  indeed:  no,  not  in  any  one  of  the  multi- 
tude  of  instances  that  have  called  for  indem- 
nity  at  least,  if  not  for  punishment. 

1 V.  Transgressions  in  Breach  of  the  Decla- 
ration  of  liights.* 

This  statute,  so  familiar  to  English  ears, 
and  once  at  least  so  dear  to  English  hearts, 
urider  the  ñame  of  the  Bill  of  Rights,  opens 
with  the  recital  of  twelve  heads  of  trans- 
gression,  “ whereby  the  late  King  James  the 
Second,  by  the  assistance  of  divers  evil  coun- 
sellors,  judges,  and  ministers  employed  by 
him,  did  endeavour  to  subvert  . the  laws 
and  liberties  of  this  kingdom.” 

Of  those  twelve  heads  of  royal  transgres- 
sion,  of  which  in  those  days  England  had  been 
the  scene,  seven  at  least  present  themselves, 
as  having  had  their  counterparts  in  iVeto 
South  Wales : with  this  difference,  that,  in 

man  by  colour  of  martial.law,  this  is  murder  • 
for  this  is  against  Magna  Oharta,  cap.  39. . . and 
here  the  law  implieth  malice.”  The  law  and  Lord 
Coke  may  imply  malice-as  they  picase;  in  a case 
Buch  as  that  before  us,  God  íorbid  I should  be 
malicious  enough  to  imply  it! 

• 1 W.  III.  sess.  2,  c.  2. 
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the  most  material  instances,  tho  transgres- 
sions that  at  that  time  gave  birth  to  the 
Revolution  in  this  our  island  were  but  pec- 
cadillos  in  comparison  of  the  enormities  acted 
on  that  distant  theatre.  In  England,  the  sub- 
versión was  but  attempted : at  the  antipodes 
it  has  been  completed  — complete  in  design, 
from  the  first  raoment  — completed  in  the 
execution,  so  soon  as  occasion  called  for  it : 
the  subversión  of  English  liberties  having 
been  the  very  object  and  final  cause  of  the 
foundation  of  this  English  colony.  The  words 
of  the  clause,  which  it  became  necessary  to 
copy,  present  another  difference,  but  happily 
too  striking  a one  to  every  loyal  eye  to  re- 
quire  any  further  mention  of  it. 

No.  1.  Transgression  the  Isí  in  England 

“ By  assuming  and  exercising  a power  of  dis- 
pensing  with  and  suspending  of  laws,  and  the 
execution  of  laws,  without  consent  of  par- 
liament.” 

Analogous  Transgression  in  New  South 
Wales.  — Exercising  legislative  power  by 
the  hand  of  the  governor  there,  without  au- 
thority from  parliament,  in  an  habitual  train 
of  enumerated  instances,  to  the  number  of 
sixty  or  seventy,  or  upwards,  as  already  exem- 
plified  in  § 10  : besides  other  instances,  not 
as  yet  specifically  ascertainable.  The  word 
analogous  requires  correction.  It  is  evident 
enough  how  inconsiderable  the  transgression 
is  which  consists  in  the  mere  act  of  dispensa- 
tion  or  suspensión,  put  upon  here  and  there 
a law  already  existing,  in  comparison  of  an 
habitual  and  positivo  exercise  of  an  illegal 
power  of  legislation,  in  all  cases. 

No.  2.  Transgression  2d  in  England.  — 
“ Committing  and  prosecuting  divers  worthy 
prelates,  for  humbly  petitioning  to  be  excused 
from  concurring  to  the  said  assumed  power  of 
suspending  and  dispensing  with  laws.” 

Analogous  Transgression  in  New  South 

Wales Confining  within  this  land  of  illegal 

bondage,  and  even  without  “ prosecution," 
punishingby  arbitrary  power,  viz.  with  whip- 
ping — divers  persons  formerly  guilty,  but  who 
had  been  restored,  in  point  of  law,  to  the  con- 
dition  of  innocent  persons,  by  the  expiration 
of  their  terms  of  legal  punishment.  f 

No.  3.  Transgression  3d  in  England 

“ Issuing  and  causing  to  be  executed,  a com- 
mission  under  the  Great  Seal  for  erecting  a 
court  called  the  Court  of  Commissioners  for 
Ecelesiastieal  Causes.” 

Analogous  Transgressions  in  New  South 
Wales — l.  Instituting  § court  called  a civil 
court,  without  authority  from  parliament.  J 

2.  Punishing  divers  persons,  on  divers 
occasions,  in  divers  manners,  by  the  single 
authority  of  the  governor,  for  pretended  ot- 
fences  created  by  so  many  acts  of  legislative 
authority  exercised  by  the  governor  : for  ex- 
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ampie,  in  some  instances,  by  destroying  stills,* 
puÜing  do wn  houses,f  destroying  oars.  These, 
though  on  the  mention  of  them  presenting 
the  appearance  rather  of  “ outragea”  com- 
mitted  by  individuáis,  were  among  the  acts 
done  by  the  governor  in  the  exercise  of  these 
illegal  powers. 

No.  4.  Transgression  the  4th  in  England. 
— “ Levying  money  to  and  for  the  use  of  the 
Crown,  by  pretence  of  prerogative,  for  other 
time,  and  in  other  manner,  than  the  same  was 
granted  in  pailiament.” 

Analogous  Transgression  in  New  South 
Wales. — Levying  for  the  use  of  the  crown  a 
tax  of  6d.  per  bushel  on  corn,  and  other  taxes, 
applied  towards  the  expense  of  building  a jail 
at  Sydney,  t 

No.  5.  Transgression  the  7th  in  England. 
— “ Violatingthe  freedom  of  election  of  mem- 
bers  to  serve  in  Parliament.” 

Analogous  Transgression  in  New  South 
Wales. — Legislation,  exercised  by  the  gover- 
nor  alone,  without  authority  from  parliament 
at  home,  or  the  concurrence  of  any  assembly, 
standing  in  the  place  of  parliament,  in  New 
South  Wales. 

No.  6.  Transgression  the  \Oth  in  England. 
— “ Excessive  bail . . . required  . . . to  elude 
the  benefit  of  the  laws  made  for  the  liberty 
of  the  subject.” 

Analogous  Transgression  in  New  South 

Wales Married  men,  whose  terms  were  ex- 

pired,  not  suffered  to  quit  the  colony,  with- 
out finding  security  for  the  maintenance  of 
their  wives  and  children,  if  left  behind.|l 
No.  7.  Transgression  the  Wth  in  England. 
— “ niegal  and  cruel  punishments  inflicted.” 
Analogous  Transgression  in  New  South 

Wa/es Perpetual  exile,  accompanied  with 

perpetual  confinement  and  perpetual  slavery, 
inflicted  on  his  Majesty’s  subjects,  altogether 
without  cause  ; whatever  offences  they  had 
been  convicted  of,  having  been  previously 
expiated  by  appropriate  lots  of  punishment, 
marked  out  by  law.  Of  the  mere  endeavour 


• Coll.  I.  450.  + Ib.  300,  471,  402. 

+ ColL  II.  41,  214,  283,  297. 

II  The  reasonableness  of  the  obligation,  sup- 
■posing  the  imposition  of  it  had  been  guarded 
from  abuse  by  proper  checks,  and  warranted  by 
law,  can  never  amount  to  a justification  of  sucn 
an  act  of  coerción,  limited  as  it  was  by  no  such 
checks,  and  sanctioned  by  no  such  warrant.  And 
whence  carne  the  pretence  for  imposing  it  ? From 
the  very  act  of  those  who,  in  bringing  forward 
any  such  plea,  must  take  advantage  of  their  own 
wrong,  ere  th^  could  avail  themselves  of  it  By 
,thatconjugalaffection,bywhich  these  poorfemales 
were  in  a manner  compelled  to  avail  themselves 
of  the  means  aftbrded  tnem  for  sharing  in  the  ex- 
ile of  their  husbands,  they  were  enticed  into  this 
cagfi‘  and,  out  of  the  physical  bar,  which  there 
opposed  itself  to  the  returñ  of  the  females,  a legal 
bar  was  lhu$  constiucted,  for  preventing  the  re- 
turn  of  both  sexes,  males  as  well  as  females. 
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to  escape  from  this  combination  of  illegal  and 
cruel  punishments — the  humble  and  peace- 
able  endeavour  without  anything  like  forcé 
— an  additianal  lot  of  illegal  punishment,  il- 
legal whipping,  was  the  appointed  conse- 
quence. 

Under  this  head,  the  enormities  imputed 
to  James  the  Second  were  mere  peccadillos, 
in  comparison  of  the  more  palpably  “ illegal.” 
more  “ cruel,”  and  above  all  prodigiously 
more  numerous  enormities  of  the  like  com- 
plexión, committed  under My  pen 

refuses  to  complete  the  sentence.§ 

After  the  statement  of  the  several  heads 
of  transgression  by  which  the  rights  in  ques- 
tion  had  been  violated,  the  act  proceeds  to 
declare  the  rights  themselves  in  certain  ar- 
ticles,  the  first  of  which  is  in  these  words  : 
“ The  pretended  power  of  suspending  laws, 
or  the  execution  of  laws,  by  regal  authority, 
without  consent  of  parliament,  is  illegal.” — 
But,  if  simple  suspetision  or  dispensation  — 
(i.  e.  abrogation  for  a time  in  individual  in- 
stances) be  thus  illegal,  how  much  more  flag- 
rarit  must  be  the  illegality  of  positivo  enact- 
ment,  and  that  without  any  limitation  as  to 
the  nature  of  the  case? 

In  § 64,  after  declaring  the  rights  and 
liberties  in  question  to  be  “ the  true  ancient 
and  indubitable  rights  of  the  people  of  this 


§ The  most  striking,  of  the  few  instances  of 
inordinate  punishment  that  could  have  been  al- 
luded  to  in  this  anide  of  the  bilí  of  rights,  was 
the  whipping  (certainly  a most  severe  one)  of 
Tittis  Oates.  But  the  crime  for  which  Oates 
thus  suffered  was  but  one,  in  a system  of  mur- 
ders  of  amost  terrificand  atrodous  complexión, — 
murder  by  the  hand  of  justice,  though  left  out  of 
that  denomination  in  the  early  and  dark  ages  of 
our  law.  It  would  have  required  the  united  enor- 
mities of  a dozen  or  a score  of  the  most  gviilty 
among  the  colonists  of  N ew  South  M’ales,  to  niake 
up  a mass  of  guilt  equal  to  that  which  issued  from 
this  one  murderous  tongue. 

In  point  of  illegality,  the  utmqst  that  can  he 
alleged,  against  the  penal  inflictions  thus  con- 
demned  by  the  BUl  oí  Rights,  is  an  excess  — on 
the  side  of  severity  indeed,  but  in  the  exercise 
of  a power  plainly  discretionary,  and  having  by 
law  no  specific  limits : in  the  case  of  the  modern 
System  of  illegal  punishments,  the  legal  portion 
had  in  every  instance  been  marked  out  by  the 
clearest  limits : and  it  is  by  the  palpable  trans- 
gression of  these  limits,  and  by  a course  qf  con- 
tempt,  as  direct  and  pointed  as  it  is  possible  tq 
manifest,  towards  the  repcatedlydedared  will  of 
the  supremo  power  by  which  these  limits  had 
been  marked  out,  that  the  enormities,  thus  cen- 
sured  by  the  ancient  constitution,  have  been  com- 
mitted in  these  our  days. 

In  point  of  muUitude  of  transgressions,  for 
every  instance  of  punishment,  in  respect  qf  wliicli 
illegality  could  thus  have  been  imputed  to  tlie 
penal  system  of  that  time,  a hundred  at  least 
might  be  found,  of  the  more  cruel  and  more  pal- 
pably illegal  masses  of  punishment,  with  which 
the  administration  of  penal  justicc  has  thus  been 
stained. 
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kingílom,”  the  actconcludes  with  “ declaring 
and  enacting,”  that  “ all  officers  and  ministers 
whalsoever  shall  serve  their  Majesties  and 
their  siiccessors  accordiny  to  the  same  in  all 
times  to  coiné.’’ 

The  wretches  in  question,  whatever  may 
have  been  their  crimes,  were  they  not — are 
they  not  still,  and  as  truly  as  the  very  best 
of  their  betters,  so  tnany  individuáis  of  “ the 
people  of  this  kinydom  ? And  thus  it  is, 
then,  that  his  present  Majesty,  the  venerable 
and  beloved  successor  of  the  royal  founders 
of  these  rights  andliberties,  has  been  “served’’^ 
by  “ the  officers  and  ministers  of  his  time 
thus  it  is,  that  the  “ ancient  and  indubitable 
rights”  of  this  helpless  and  defenceless  por- 
tion  of  his  people,  have  been  respected  and 
protected  by  these  his  “ officers  and  minis- 
ters.” 

IV.  Transgressions  in  breach  of  the  several 
Transportation  Acts,  by  which  that  Pu- 
nishment  has  been  appointed  for  limited 
lengths  of  time. 

It  would  be  a double  charge  of  the  same 
article,  to  State  these  as  so  many  acts  of  de- 
linquency,  distinct  from,  and  over  and  above 
those  already  referred  to,  in  their  character 
of  transgressions  against  the  Habeas  Corpus 
act.  It  is  by  these  several  statutes,  that  the  li- 
mits  of  legal  punishment  are  marked  out,  in 
the  several  respective  instances  ; it  is  in  the 
transgression  of  those  limits  in  each  instance 
that  consists  the  violation  offered  to  that  sa- 
cred  law. 

It  would,  moreover,  be  a Waste  of  paper 
to  give,  by  a string  of  references,  a specific 
list  of  the  several  particular  laws  thus  trans- 
gressed  : it  would  be  making  so  many  useless 
transcripts,  from  the  already  existing  indexes 
and  abridgments. 

In  this  complicated  body  of  enormity,  per- 
spiciiity  requires  that  the  distinction  between 
tile  two  main  branches  be  kept  in  view.  The 
one  consists  in  the  system  of  groundless,  as 
well  as  illegal  punishment ; the  other  in  the 
System  of  Ülegal  legislation  and  government : 
— the  foriner,  in  the  oppression  exercised 
upon  individuáis ; the  latter,  in  the  usurpa- 
tion  exercised  by  the  servants  of  the  crown 
over  the  authority  of  parliament: — the  for- 
mer,  in  the  wound  given  to  the  penal  branch, 
and  through  that  alone  to  the  constitutional 
branch  of  the  law  ; the  other  in  a system  of 
delinquency,  striking  more  directly  against 
the  constitutional  branch.  The  relation  of 
the  latter  system  of  transgression  to  the  for- 
mer,  is  that  of  a means  to  an  end : it  was  for 
the  purpose  of  the  oppression  exercised  upon 
individual  subjects,  that  the  authority  of  his 
Majesty  in  parliament  was  thus  usurped  by 
his  “ officers  and  ministers." 

One  thing,  in  regard  to  the  question  of  law, 
requires  particularly  tobe  observed:  which 
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is,  that  though  the  right  of  the  crown  to  le- 
gislate  in  this  new-founded  colony,  without 
the  concurrence,  either  of  the  two  other  es- 
tafes of  the  supreme  legislatura  in  the  mother 
country,  orof  a subordínate  assembly  of  States 
in  the  colony,  were  as  clear  as,  I flatter  my- 
self,  the  contrary  has  been  made  out  to  be, 
the  stain  of  illegality  would  not  even  thus 
be  cleared  away : for,  admitting,  on  the  part 
of  the  King’s  governor  of  New  South  Wales, 
the  right  of  legislating  to  every  other  effect 
imaginable,  even  then  no  such  supposition 
could  be  entertained,  consistently  with  any 
sort  or  degree  of  supremacy  on  the  part  of 
parliament,  as  that  of  a right  of  making  or- 
dinances  in  New  South  Wales,  in  direct  re- 
pugnaney  to  the  several  acts  of  parliament, 
by  which  express  limitations  stand  annexed 
to  the  several  lots  of  punishment  respectively 
appointed  by  those  acts.  And  as  to  the 
Habeas  Corpus  act,  should  even  the  letter 
of  that  sacred  charter  be  (as  I can  scarce 
conceive  it  to  be)  deemed  not  to  have  been 
violated,  the  violation  of  the  spirit  of  it 
would  still  remain  as  plain  and  palpable,  as 
it  could  have  been  in  any  of  the  cases,  the 
experience  of  which  may  be  supposed  to  have 
given  occasion  to  the  law. 

As  to  everything  that  concerns  motives  and 
extenuations  — motives  by  which  any  of  the 
transgressors  may  be  supposed  to  have  been 
led  into  transgression  — extenuations  that 
may  be  supposed  capable  of  being  grounded 
on  those  motives  — discussions  on  any  such 
topics  as  these,  might  in  the  present  state  of 
the  business  be  regarded  as  prematuro.  The 
essential  subject  of  solicitude  is  the  Consti- 
tution : the  essential  operation  is  the  healing 
the  wound  that  has  thus  been  given  to  it : 
that  object  being  accomplished  by  the  requi- 
site  votes  and  laws,  everything  else  may  in 
comparison  be  deemed  of  light  importance ; 
and  may  without  much  danger  be  left  to  float 
upon  the  tide  of  popular  and  party  favour. 
The  object  on  no  account  to  be  lost  sight  of 
is  futurity : that  being  provided  for  at  any 
rate,  it  is  a matter  of  little  comparativo  rao- 
ment  what  degree  of  indulgence  may  accom- 
pany  the  retrospect,  which  cannot  altogether 
be  omitted  to  be  taken  of  the  past.  The  fact 
of  transgression,  declared,  then  would  come 
the  consideration  of  the  censure,  if  any,  and 
the  deductions  or  set-offs  to  be  made,  on  the 
score  of  motives,  intentions,  or  past  Services, 
real  or  supposed,  in  other  Unes.  All  would 
be  lost — the  constitution  would  be  betrayed 
and  sacrificed — if,  dazzled  by  the  lustre  that 
circles  the  head  of  this  or  that  arch-delin- 
quent,  the  eye  of  parUament  were  to  show 
itself  insensible  to  the  distinction  between 
right  and  wrong,  and  the  quality  of  the  cri- 
minal were  to  be  accepted  as  a warrant  for 
the  crime.  It  was  not  in  the  case  of  James 
the  Second — it  was  not  in  the  case  of  tha% 
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misguided,  yet  most  rebgious,  though  so  un* 
happily  religious  king : it  saved  bim  not  firom 
forfeiture,  much  less  from  verbal  censure. 
It  remains  to  be  seen,  wbether  the  constitu- 
t¡on,  which,  in  the  seventeenth  century,  even 
a khig  was  punisbed  and  expelled  for  violating, 
is  to  be  complimented  away,  and  made  a sa- 
crifice  of,  to  the  pride  of  this  or  that  domi- 
neering  subject,  in  the  nineteenth  century — 
in  this  maturer  age,  in  this  supposed  period 
of  constitutional  improvement,  and  more 
firmly  established  rights. 

Compare  the  case  of  this  immense,  yet  too 
real,  because  uninspectable  Bastile,  with  that 
of  the  sceiie  of  kindred  abuse  in  miniature, — 
the  home-jail  thus  hyperbolized  and  stigma- 
tized  — in  Coldbath  Fields.  See  what  was 
the  conduct  of  parliament  in  the  one  case, 
and  from  thence  say  what  it  ought  to  he — 
what,  if  consistency  he  the  rule,  it  cannot  hut 
be  in  the  other.  Information  to  parliament 
of  mismanagement  in  a prison  — a lawful 
prison  — employed  as  such  under  the  lawfor 
the  suspensión  of  the  Rabeas  Corpus  act.  No 
principie  of  the  constitution  violated — no  au- 
thority  setting  itself  up  to  make  ordinances 
repugnant  to  the  laws,  and  subversive  of  the 
authority  of  Parliament.  The  alleged  cause 
of  the  abuse,  malpractices  on  the  part  of  a 
single  jailor,  negligence  or  conni  vanee  on  the 
part  of  certain  magistrales,  his  official  supe- 
riors.  On  this  ground — on  this  single  ground 
— an  address  is  presented  to  his  Majesty  by 
the  House  of  Commons,  for  an  inquiry  into 
the  management  of  this  jail ; an  address  pre- 
sented with  the  express  concurrence  of  the 
chancellor  of  the  exchequer;  andacommis- 
sion  of  inquiry  is  issued  accordingly  — issued 
by  the  crown,*  and  executed.f 

On  the  present  occasion,  his  Majesty ’s  sub- 
jeets  kept  by  hundreds,  ere  now,  perhaps,  by 
thousands,  in  a State  of  exile  and  bondage, 
without  end  and  without  cause : the  four 
grand  bulwarks  of  the  constitution  all  broken 
through,  for  the  very  purpose  of  this  cause- 
less  and  endless  punishment ; the  authbrity 
of  parliament  treated  by  the  ser  van ts  of  the 
crown  with  a contempt  already  become  ha- 
bitual and  rooted : — is  the  supposition  so 
much  as  an  endurable  one,  that  after  Infor- 
mation thus  exhibited,  though  it  be  by  so 
obscure  a hand,  parliament  should  sit  still  and 
silent,  exactly  as  if  nothing  amiss  had  ever 
happened  ? 

When  on  that  occasion  the  motion  was 
made  for  the  address,  the  delicacy  of  the 
chancellor  of  the  exchequer  of  that  day  would 
not  suffer  bim  to  refuse  his  declared  concur- 
rence with  it.J  Would  the  supposition  be 

• 2d  September  11)00;  printed  by  House  of 
Commons.  Order  dated  loth  December  1800. 

•f*  Report  of  commissioners,  dated  IstNovem- 
ber  1800;  printed  as  above. 

J Parliamentary  Register,  22d  July  1800. 


80  much  as  a decent  one,  that  the  Chancellor 
of  the  Exchequer  of  the  present  day  would 
show  so  little  respect  to  the  precedent  thus 
set  by  his  predecessor,  as  to  refuse  to  the  very 
vitáis  of  the  constitution  that  attention  which 
it  was  then  not  thought  decent  to  refuse  to 
the  pólice  of  one  of  the  prisons.|| 

||  Without  a thought  of  any  application  to 
existing  circumstances,  I happenea  but  now  to 
qpen  the  reign  of  Charles  I.,  in  Hume.  If  pre- 
judices  of  any  kind  be  deemed  imputable  to  that 
prince  of  historiaos,  they  will  hardly  be  of  that 
cast,  which  would  dispose  a man  to  exaggerate 
the  rnischief  resulting  from  a transgression  of 
the  limits  prescribed  by  the  constitution  to  the 
power  of  the  crown.  Whether  to  that  dispas- 
sionate,  acute,  and  comprehensive  mind,  the 
wounds  given  to  the  constitution  on  the  ground 
of  the  penal  colony  would  have  presented  them- 
selves  as  matters  of  indifference — as  incidents  in 

which  the  body  of  the  people  have  no  concern 

is  a.question,  the  answer  to  which  may  be  read, 
I should  .suppose,  without  much  diíBculty,  in  the 
following  passages : — 

Vql.  Vi.,  Ovo,  p.  316,  anno  1637.  Speaking 
of  ship-money,  “ What  security,”  say  the  argu> 
ments  which  ne  exhibits  as  conclusive,  “ what  se- 
curity against  the  further  extensión  of  this  claim  ? 

. . . M’hereverany  difficulty  shall  oceur,  the  ad- 
ministration,  instead  of  endeavouring  to  elude 
or  overeóme  it  by  gentle  and  prudent  mensures, 
willinstantly  represent  it  as  a reason  for  infring- 
ing  all  ancient  laws  and  institutions : and  if  such 
maxims  and  such  practices  prevail,  what  has  be- 
come  of  national  liberty  ? What  authority  is  left 
to  the  great  charter,  to  the  statutes,  and  to  that 
veTvpeliíion  ofright,  which  in  the  present  reign 
haa  been  so  sólemnly  enacted  by  i he  concurrence 
of  the  whole  legislature  ?”  So  far  Hume.  The 
breach  of  those  two  constitutional  safeguards  con- 
stituted  in  those  days,  according  to  the  historian, 
the  superlative  of  tyranny.  The  Habeas  Corpus 
act  and  the  Billof  Righls  have  since  been  adtíed. 
To  triumph  over  those  more  ancient  laws,  the 
violation  of  which  cost  Charles  tlie  First  his 
crown  and  lifc,  was  not  enough : the  violation 
of  the  Habeas  Corpus  act,  and  the  BiU  of  Rights 
— a course  of  systematic  violation  persevered  in 
for  fourteen  years  — has  accordingly  been  added 
to  the  triumphs  of  ministers  in  these  our  times. 

Along  with  those  two  fundamental  laws,  other 
“ statutes”  are  mentioned  by  the  historian  in 
general  terms:  and,  as  an  aggravation  of  the 
tyranny,  the  then  present  reign  is  noted  as  the 
period  that  gave  birth  to  the  Pelition  oj  liight, 
one  of  those  two  fundamental  laws.  Statutes  of 
inferior  account,  in  crowds,  contribute  to  swell 
the  triumph  obtained  overlaw(with  griefisay  it) 
in  the  noze  present  reign  : and  among  them  the 
several  transportation  acts,  to  which.  in  numbers 
too  great  for  reference,  this  .same  reign  has  been 
giving  birth. 

Ib.  p.  314,  anno  1637 “ It  was  ur^cd,”  . . . 

continúes  the  historian,  “that  the  plea  of  ne- 
cessity  wasin  vain  introduced  intoa  trial  at  law ; 
since  it  was  of  the  nature  of  necessity  to  abolish 
all  law.  . . .”  p.  315.  “ And  as  to  the  pretensión 
that  the  king  is  solé  juilge  of  the  necessity,  what 
is  this  but  to  subject  all  the  privileges  of  the 
nation  to  his  arbitrary  will  and  pleasure?  To 
expect  that  the  public  will  be  convinced  by  such 
rea.soning,  must  aggrav.ate  the  general  indigna- 
tion,  by  adding,  to  violence  against  men’s  per. 
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sons,  and  their  property,  so  cruel  a mockery  of 
their  understanaing.” 

Ib.  p.  421,  anno  1641 “ In  those  days,’  ob- 

serves the  historian,  “ the  parliament  thought” — 
and  according  to  him  — “justly  ^ought  that 
the  king  was  too  eminent  a magistrate  to  be 
trusted  with  discretionary  power,  which  he  might 
80  easily  tum  to  the  destrnction  of  liberty.  And 
in  the  event  it  has  hitherto  been  found,  that, 
though  sonne  sensible  inconveniences  arise  from 
the  maxim  of  adhering  strictly  to  law,  yet  the 
advantages  overbalance  them,  and  sliould  render 
tile  English  grateful  to  the  memory  of  tlieir  an. 
cestors,  who,  after  repeated  contests,  at  last  esta- 
blished  that  noble,  though  dangerous,  principie.” 
Established  it?  So  they  thought  (it  seems)  in  their 
times:  so  Hume  thought  (it  seems)  in  his  time. 
In  these  our  times,  does  that  valuable  principie 
remain  established  ? or,  after  having  been  over- 
thrown  and  trampled  upon  for  these  fourteen 
years,  is  it  now  finally  to  be  abandoned,  and  to 
remain  lifeless  and  extinct  for  ever? 

In  one  jioint,  indeed,  at  least  according  to 
the  view  given  of  it  by  this  historian,  the  paral- 
lel  would  be  found  to  fail.  “ The  impositioii  of 
ship-money,  independent  of  the  consequences,” 
(viz.  the  anti-constitutional  consequences  above 
spoken  of ) “ was  a great  and  evident  advantage 
to  the  public,  ” viz.  ‘‘  by  the  judicious  use  which 
the  king  made  of  the  money  levied  by  that  ex- 
pedient.” 

Ib.  p.  319,  anno  1637.  — So  far  as  to  the  uncon- 
stitutional  impost  of  that  day.  As  to  the  anti- 
constitutional  System  of  the  present  times,  what 
degree  of  “ judiciousness”  there  was,  either  in 
the  design  of  it  or  in  the  “ use"  made  of  it,  may 
be  seen  in  the  Letters  to  Lord  Pelham,  by  any 
man  when  conscience  will  permit  him  to  look  the 
siibject  in  the  face. 

Ib.  p.  360,  anno  1640 “ The  lawyers  had  de- 

clared,  that  martial  laxv  would  not  be  exercised, 
exceptin  thepresence  ofthe  enemy;  and  because 
it  had  been  found  necessary  to  execute  a muti- 
neer,  the  generáis  thought  it  advisable,  for  their 
own  safety,  to  anply  for  a pardon  from  the 
Crown.” — So  mucn  greater  was  the  respect  paid 

to  the  constitulion  by  the  king’s  servants Straf- 

ford  of  the  number — in  those  days,  than  in  these. 
See  above. 

Ib.  p.  319,  anno  1587. — The  cause  of  the  unfor- 
tunate  pertinacity  on  the  part  of  the  misguided 
king,  and  the  deceitful  ground  on  which  it  rested, 
are  thus  delineated.  “ Though  it  was  justly  ap- 
prehended,  that  such  preceden  ts,  if  patiently  sub- 
mitted_  to,  would  end . , . . in  the  establisnment 
ol  arbitrary  authority;  Charles  dreaded  no  op- 
posilion  fiom  the  people,  who  are  not  commoiüy 
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much  aíFected  with  consequences,  and  require 
some  striking  motive  to  engage  them  in  a resist- 
ance  to  established  govemment.” 

Such  at  that  time  had  been  the  reliance,  but 
now  follows  the  result. 

Ib.  p.  317,  anno  1637. — “ Hampden,  however,” 
observes  the  historian,  “ obtained  by  the  trial  the 
end  for  which  he  had  so  generously  sacrificed  his 
safety  and  his  quiet:  the  people  were  roused  from 
their  lethargy,  and  became  sensible  of  the  dan- 
ger  to  which  their  liberties  were  exposed.  Then 
national  questions  were  canvassed  in  eyery  com- 
pany ; and  the  more  they  were  examined,  the 
more  evidently  did  it  appear  to  many,  that  li- 
berty was  totaíly  subverted  . . . slavish  principies, 
they  said,  concur  with  illegal  practices;  . . . and 
the  privileges  of  the  nation,  transmitted  through 
so  many  ages,  secured  by  so  many  laws,  and 
purchased  by  the  blood  ot  so  many  heroes  and 
patriots,  now  lie  prostrate  at  the  feet  of  the  mo- 
narch.  What  though  public  peace  and  national 
industry  increased  the  commerce  and  opulence  of 
the  kingdom?  This  advantage  was  temporary, 
and  due  alone,  not  to  any  encouragement  given 
by  the  crown,  but  to  the  spirit  of  the  English,  the 
remains  of  their  ancient  íreedom.  What  though 
the  personal  character  of  the  king,  amidst  all  his 
misguided  counsels,  might  merit  indulgeoce,  or 
even  praise  ? He  was  but  one  man  ; and  the  pri- 
vileges  of  the  people,  the  inheritance  of  millions, 
were  too  valuable  to  be  sacrificed  to  his  prejudices 
and  mistakes.” 

Ib.  p.  376,  anno  1640 The  jealousy  of  the 

people  was  roused;  “ and,  agreeably  to  the  spirit 
of  free  governments,  no  less  indignation  was  ex- 
cited  by  the  view  of  a violated  constitution,  than 
by  the  ravages  of  the  most  enormous  tyranny.” 
Such  was  the  language  — such  the  spirit  — of 
the  people  of  that  dav  ; such  their  language  and 
their  spirit,  when  botn  as  yet  were  températe,  and 
had  not  burst  forth  into  the  wild  exptosions  that 
ensued.  In  the  case  of  New  South  Wales,  both 
provocations — the  “ violated  constitution  " and 
the  “ enormous  tyranny" — go  hand  in  hand: 
the  tyranny,  the  end ; the  violation  of  the  consti- 
tution, the  means.  VVhat  will  now  be  the  spirit 
of  a British  parliament?  what  will  now  be  tlie 
spirit  of  the  British  people?  It  remains  to  be 
seen  in  what  degree,  if  in  any,  the  people  of  this 
day  retain  the  virtues  of  their  ancestors. 

They  must  be  degenerate  indeed,  if  they  are 
to  be  lulled  into  any  such  persuasión,  as  that  the 
constitution  will  be  capable  of  retaining  for  their 
benefit  its  protecting  forcé,  after  it  has  been  made 
apparent,  that,  with  ultímate  impunity,  it  may 
thus  be  trampled  upcr  in  the  most  vitm  parís  of 
it,  for  such  a course  oí  years. 
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TITLE  I. 

OF  COUBTS  OF  JUSTICE  IN  GENERAL.* 

Art.  i.  — The  fountain  of  justice  is  the 
nation,  through  the  channel  of  the  legisla- 
ture.  Justice  shall  not  be  administered  in 
the  ñame  of  the  king,  or  any  other  single 
person. 

Art.  II The  judges  shall  in  general 

be  elected  by  the  persons  subject  to  their 
jurisdiction ; and  that  in  manner  hereiiiafter 
specifíed. 

Art.  III No  office  conferring  judicial 

power,  or  the  exclusive  privilege  of  minister- 
ing  by  particular  Services  to  the  exercise  of 
such  power,  shall  be  created  hy  the  solé  autho- 
rity  of  the  king  for  any  purpose,  much  less  in 
order  to  be  sold. 

Art.  IV Justice  shall  be  administered 

gratis.  Provisión  shall  be  made  for  the  mi- 
nisters  of  justice  by  salaries.  All  exaction, 
or  acceptance  of  fees,  by  persons  any  way 
concerned  in  the  administration  of  justice,  is 
hereby  declared  illegal. 

Art.  V.  — All  stamp-duties  or  other  duties 
upon  law  proceedings  are  hereby  abolished: 
and  all  latos  made  to  ensure  the  collection  of 
such  duties,  are  so  far  forth  repealed. 

Art.  vi.  — The  judges  have  no  share  in 
legislativo  power.  Appointed  for  the  express 
purpose  of  enforcing  obedience  to  the  laws, 
their  duty  is  to  be  foremost  in  obedience. 
Any  attempt  on  the  part  of  a judge  to  frús- 
trate or  unnecessarily  to  retard  the  efficacy 
of  what  he  understands  to  have  been  the  de- 

• In  this  Title  and  Title  1 1.  the  passages  in 
italicB  point  out  the  principal  differences  between 
this  Draught  and  tnatof  the  Committee  of  the 
National  Assembly  of  France,  delivered  in  21st 
December  17H9.  In  the  other  Titles,  the  dif- 
ference  being  total,  italics  would  have  been  of 
no  use.  [Alinough  a great  part  of  this  Draught 
is  repeatra,  for  comparison  with  that  ofthe  Com- 
mitteeof  the  Assembly,  and  forcomment,  yet  as 
a considerable  portion  (Titles  from  4 to  10  in- 
dusive,  14  and  15)  is  not  reneated,  and  there  are 
other  variations,  it  is  thougnt  best  to  reprint  the 
draught  at  length,  as  fiist  published.] 


cided  meaning  of  the  legislature,  shall  be  pu- 
nished  with  forfeiture  of  his  office. 

Art.  VII But  rules  of  law  derivable 

from  decrees  of  judges  and  customs  of  courta 
in  times  past,  shall  still  be  in  forcé,  so  long 
as  they  remain  unsuperseded  by  acts  of  the 
legislature. 

Art.  VIII No  judge  has  any  power  to 

malee  general  regulations;  not  even  relativo  to 
the  mode  of  procedure  in  his  own  court. 

Art.  IX. — But  should  any  case  arisc  be- 
fare a judge,  in  respect  of  which  it  appears 
to  him  that  the  legislature,  had  the  same  been 
in  their  contemplation,  would  have  made  a 
provisión  different  from  that  which  the  letter 
of  the  law  imports,  he  is  hereby  authorised, 
and  even  required,  so  to  deal  therein  as  it 
appears  to  him  that  the  legislature  would  have 
willed  him  to  do,  had  such  case  been  in  their 
contemplation:  taking  such  measures  withal, 
whether  by  exacting  security,  or  sequestration 
of  goods  or  persons,  or  otherwise,  as  shall  be 
necessary  to  prevent  the  happening  of  any  ir- 
remediable mischief  in  either  event,  whether 
the  legislature  abide  by  the  law,  or  alter  it. 

Art.  X The  suspensivo  power  hereby 

given  extends  even  to  such  laws  and  other  acts 
of  authority  as  shall  have  issued  from  the 
National  Assembly,  or  from  any  subordínate 
authority,  at  any  period  posterior  to  that  of 
the  convocation  of  the  present  National  As- 
sembly : and  it  may  be  exercised  with  still  less 
reserve  with  regard  to  such  former  laws  and 
rules  of  law  as,  though  not  expressly  abolished, 
may  appear  unconformable  to  the  principies 
manifested  by  the  National  Assembly,  and  es- 
pecially  to  those  contained  in  the  declaration 
of  rights. 

Art.  XI Provided  always  that  the  judge, 

as  soon  as  possible  after  the  case  calling  for 
the  exercise  of  such  suspensivo  power  has  j¡re- 
sented  itself  to  his  notice,  shall  make  report 
thereof  to  the  National  Assembly. 

Art.  XII.  — Copies  of  such  report  shall 
also  be  sent  to  the  several  courts  of  justice  to 
which  his  court  is  subordínate : so  that  the 
dispatching  of  the  original  report  be  not  de- 
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layed  on  account  of  the  dispatching  of  such 
copies. 

Art.  XIII In  such  report  shall  be  con- 

tained — 

1.  A statement  of  the  matter  offact  which 
ñas  happened  to  cali  for  ihe  execution  of  the 
law. 

2.  A quotation,  wilh  proper  references,  of 
the  passaye  of  law  in  question. 

3.  A statement  of  the  mischief  which  in  his 
conception  would  ensue,  were  the  letter  of  the 
law  to  be  observed. 

4.  A statement  of  the  course  provisionally 
taken  by  him  for  avoidance  of  such  mischief, 
in  pursuance  of  the  power  given  him  by  Art. 

5.  To  such  report  he  is  at  liberty,  and  is 
hereby  invited,  to  subjoin  a note  of  such  al- 
teration  in  the  text  of  the  law,  as  appears  to 
him  most  proper  for  guarding  against  the 
mischief  in  question  for  the  future;  whether 
such  alteration  consist  in  defalcation,  addi- 
tion,  or  substitution ; pointing  out  the  very 
words  in  which  the  passage  in  question,  after 
the  alteration  suggested,  ought  to  stand. 

Art.  XIV The  true  and  only  proper 

ohject  of  inquiry  in  the  exercise  of  this  sus- 
pensivo power,  as  far  as  it  regards  laws  pos- 
terior to  the  convocation  of  the  present  Na- 
tional Assembly,  is,  not  what  ought  to  have 
been  the  intention  of  the  legislature  in  the  case 
in  question,  but  only  what  would  have  been  so, 
had  the  same  been  pr.esent  to  their  view. 

Art.  XV Alljudges  and  other  ministcrs 

of  justice  are  also  hereby  invited  to  make  re- 
port, at  any  time,  of  any  inconvcnience  which 
appears  to  them  likely  to  ensue  from  the  literal 
execution  of  any  article  of  law,  even  although 
no  case  calling  for  such  execution  shall  have 
yet  arisen  : as  also  to  propose  questions  rela- 
tive  to  the  import  of  any  passage  in  the  lato, 
which  may  have  appeared  to  them  ambiguous 
or  obscure. 

Art.  XVI,  — The  subordínate  representa- 
tive  assemblies,  in  the  exercise  of  the  powers 
of  administration,  and  subordínate  legislation, 
lodged  in  their  hands  by  the  supreme  legisla- 
ture,  are  [not  ?]  accountable  to  the  judicial 
power.  Tne  members  of  them  cannot  there- 
fore  be  punished,  or  cited  to  appear  before 
it,  for  any  act  done  by  them  in  their  quality 
of  members.  Obedience  to  an  act  of  any  such 
assembly,  acting  within  the  sphere  ofthe  autho- 
rity  committed  to  it  by  the  sovereign  legisla- 
ture,  is  to  be  enforced  by  the  courts  of  justice 
in  like  manner  as  to  an  act  of  the  National 
Assembly  itself.  But  for  that  purpose,  it  is 
necessary  that  the  courts  of  justice  should  take 
cognizance,  upon  every  occasion,  of  the  ques- 
tion, whether  in  such  instance  the  subordinóte 
assembly  has  or  has  not  confined  itself  within 
its  proper  sphere,  and  to  decide  accordingly 
upon  the  validity  of  their  act. 

^ Art.  XVII — The  judges,  elected  as  tn 


CODE  FOR  THE  [Tit.  L 

manner  hereafter  ordained,  shall  enjoy  their 
offices  for  life,  unless  divested  thereof  in 
manner  hereinafter  spedfied. 

Art.  XVIII Judicial proceedings,  from 

the  first  step  to  the  last  inclusive,  shall,  in  all 
cases  but  the  secret  ones  hereinafter  spedfied, 
be  carried  on  with  the  utmost  degree  of  pub- 
licity  possible. 

Art.  XIX Every  subject  has  a right  to 

plead  his  own  cause,  in  every  stage,  and  be- 
fore every  court,  as  w'ell  by  word  of  mouth 
as  in  writing ; and  as  well  by  himself  as  by 
the  mouth  or  hand  of  any  per  son  of  his  cholee, 
not  being  spedaüy  debarred  by  law. 

Art.  XX All  monopoly  of  the  right  cf 

selling  advice  or  Service  in  malters  of  law 
(saving  provisionally  the  profession  of  a no- 
tary)  is  abolished.  Aiiy  advócate  may  prac- 
tise  in  the  captidty  of  an  attorney ; any 
attorney,  in  the  capacity  of  an  advócate;  and 
any  man,  not  specially  debarred,  in  the  capa- 
dty  of  either. 

Art.  XXL — In  every  suit,  civil  as  well 
as  penal,  both  parties  shall  attend  in  person 
at  the  commencement  of  the  cause,  in  presence 
of  each  other  and  of  the  judge  (unless  in  as 
far  as  they  may  stand  excused  by  special  rea- 
sons,  in  manner  hereinafter  spedfied)  ; and  so 
from  time  to  time  during  the  continuance  of 
the  cause  ; there  to  depose,  and  to  be  Inter - 
rogated,  at  any  time,  they  or  their  represen- 
tatives,  each  on  the  part  of  the  other,  in  the 
same  manner  as  witnesses. 

Art.  XXII.  — All  privilege  in  matters  of 
jurisdiction  stands  abolished.  All  subjeets 
stand  henceforvvard  upon  an  equal  footing,  in 
respect,  as  well  of  the  manner  of  pleading, 
and  the  order  in  which  their  causes  are  to  be 
heard  and  dedded,  as  of  the  choice  of  the 
courts  before  which  they  are  to  plead. 

Art.  XXIII The  constitutional  order 

of  jurisdiction  shaU  not  be  disturbed,  ñor 
the  subject  drawn  out  of  his  natural  court  by 
royal  commissions,  or  attributions  of  causes, 
or  arbitrary  evocations. 

Art.  XXIV Resolved,  That  this  Assem- 

bly will,  with  all  convenient  speed,  proceed 
to  the  enaetment  of  a law  to  determine  in 
what  cases,  and  how,  the  power  of  evocation 
may  be  lawfully  exercised. 

Art.  XXV. — Resolved,  That  this  Assem- 
bly will  proceed  with  all  possible  expedition ' 
to  frame  a new  code  of  Procedure,  of  which 
the  object  shall  be  to  render  the  administra-' 
tion  of  justice  as  simple,  as  expeditious,  and 
as  little  expensive  as  possible. 

Art.  XXVI. — Resolved,  That  this  Assem- 
bly wiU  proceed  with  all  possible  expedition 
to  frame  a new  code  of  Penal  Law,  of  which 
the  object  shall  be  to*render  the  punishments 
in  every  case  as  proportionate,  as  mild,  and 
as  apposite,  as  possible ; never  losing  sight  oí 
the  maxim,  that  every  lot  or  degree  q/'punish-' 
ment  whi(¿  is  not  necessary,  is  a violation" 
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of  the  rigbts  of  man,  and  an  offence  commit- 
ted.  by  tbe  legislator  against  society.. 


TITLE  II. 

mSTRIBÜTION  .\ND  GRADATION  OF  THE 
COÜRTS  OF  JÜSTICE, 

Art.  i In  every/jortsA  [or  cantón]  there 

shall  be  a court  of  justice  oí  immediate  juris- 
diction,  under  the  ñame  of  the  Parish  Court,* 
composed  of  a single  judge  ; saving  suck  con- 
solidations  or  divisions  of  parishes,  as  may 
be  made  for  this  parpóse,  in  virtue  of  the 
powers  heteinafter  given. 

Art.  II In  each  district  there  shall  be 

a court  of  justice  of  immediate  jurisdiction, 
under  the  ñame  of  the  immediate  District 
Court,  composed  in  like  manner  of  a single 
judge. 

Art.  III.  — In,each  district  there  shall 
also  be  a Court  of  Appeal,  under  {he  ñame 
of  the  District  Court  of  Appeal,  composed 
in  like  manner  of  a single  judge. 

Art.  IV.  — [In  each  department  there 
shall  be  a Court  of  Appeal,  under  the  ñame 
of  the  Department  Court,  composed  in 
like  manner  of  a single  judge. ^ [Q«are,  the 
necessity  of  this  court  ?] 

Art.  V At  París  there  shall  be  a Court 

of  Appeal,  in  the  last  resort,  under  the  ñame 
ofthe  Metropolitan,  or  Súfreme  Court,  com- 
posed in  like  manner  of  a single  judge. 

Art.  vi.  — The  decrees  of  the  Metro- 
politan Court  of  Justice  shall  be  final,  ex- 
cept  such  on  account  of  which  censure  shall 
have  heen  past  on  the  judge  by  a decree  of 
the  National  Assembly,  in  manner  hercinafter 
specified. 

Art.  vil  — 7b  each  of  the  severa!  classes 
of  courts  above  mentioned  is  given  authority 
over  all  sorts  of  persons,  and  in  every  sort  of 
cause,  throughout  the  kingdom;  saving  only, 
the  difference  between  jurisdiction  immediate 
and  appellate,  and  the  authority  of  certain 
tribunals  of  exception,  in  as  far  as  the  same 
is  hereby  acknowledged,  and provisionally  con- 
fimied. 

Art.  VIII.  — These  are,  1.  Courts-Mar- 
tial  in  the  land  Service  ; in  as  far  as  the  powers 
of  such  courts  are  confined  to  the  maintenance 
of  discipline  among  military  men. 

Art.  IX. — 2.  Naval  Courts-Martial;  in  as 
far  as  their  powers  are  confined  to  the  main- 

* The  difliculty  of  deciding  between  Parish 
Courts  and  Cantón  Courts,  and  between  the  adop- 
tion  and  rejection  of  the  Department  Courts,  ne- 
cessitated,  in  some  parts  or  this  draught,  a lati- 
tude  of  expression,  and  tbence  a sort  ot  obscurity, 
which  would  not  otherwise  have  had  existence. 
Ata  period,  too  late  for  the  requisite  alterations, 
I am  Decome  clear  in  my  own  niind  against  the 
Department  Courts,  and  the  question,  as  between 
Parish  and  Cantón  Courts,  depends  upon  local 
cpnsidcrations,  not  within  my  reacb, 
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tenance  of  discipline  among  men  engaged  in  the 
naval  department  of  the  public  Service. 

Art.  X 3.  Causes  relative  to  matlers 

happening  at  sea,  on  board  prívate  vessels, 
belong  to  the  jurisdiction  of  the  courts  ojany 
territory  where  the  vessel  is  in  harhour ; viz. 
to  the  immediate  courts,  if  no  regular  judn- 
ment  has  been  passed  in  virtue  of  any  íawful 
authority  on  board  the  vessel;  or,  if  there 
has,  then  to  the  courts  of  appeal. 

Art.  XI 4.  Cowrts  Ecclesiastical ; in 

as  far  as  the  powers  of  such  courts  are  con- 
fined to  the  maintenance  of  ecclesiastical  dis- 
cipline among  ecclesiastical  men. 

Art.  XII.  5 All  representative  assem- 

blies  ; for  the  parpóse  of  putting  a stop  to, 
and  punishing  offences  committed  by  members 
or  others,  in  face  of  the  assembly. 

Art.  XIII. — All  courts,  other  than  the 
tribunals  of  exception,  as  above  specified, 
shall  be  comprised  tender  the  common  appel- 
lation  of  Ordinary  Courts. 

Art.  XIV. — In  every  ordinary  court  \but 
the  parish  court,  and  in  every  parish  court 
lohere  there  is  a judge  specially  appointed,  as 
in  Tit.  V.]  there  shall  be  a Pursuer-general 
and  a Defender -general. 

Art.  XV Attached  to  the  authority  of 

the  judge,  as  well  as  to  that  of  the  pursuer- 
general  and  defender-general  of  every  ordi- 
nary court,  shall  be  the  power  of  appointing 
substitutos,  or  deputies,  viz.  one  permanent 
and  occasional  ones  as  occasion  may  require. 

Art.  XVI.  — The  ñame  of  Advócate-Ge- 
neral, or  Public-Advocate,  shall  be  common 
to  pursuers  and  defenders  general ; and  the 
ñame  of  Magistrate  to  judges,  advocate-ge- 
nerals,  and  the  permanent  deputy  of  each. 


TITLE  III. 

OF  JUDGES  OF  THE  ORDINARY  COURTS.* 

§ 1.  Appointment — Continuance  in  Office  — 
Power  and  Pank. 

Art.  I A [Judge»]  (principal)  shall  be 

elected  by  the  electors  chosen  by  the  active 
citizens  of  the  territory  over  which  he  is  to 
be  [judge,»]  in  the  same  manner  as  a mem- 
ber  of  the  administrative  body  of  that  terri- 
tory; parochial  [judges*’]  excepted,  ofwhom 
in  Tit.  V.,  and  metropolitan  [judges.*’] 

Art.  II.  — On  the  first  election,  to  be  eli- 
gible  to  this  office,  a man  must  be  seven  and 
twenty  years  of  age,  and  must  have  exercised 
the  functions  of  a man  of  law,  for  three  years 


* With  the  variations  indicated  by  the  ensu- 
; notes,  the  contentó  of  this  will 
'.  Of  Pii rsuer-Generals,  and  Tit.  aH. 
Defender-Generai.s. 
f Puus.  Gen.  Pursuer-General. 
t Def.  Gen.  Defender-GeneraL 
f PuRS.  G.  Pursuer-Generals. 

’ I Def.  G.  Defender-Gen^erals. 
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ir.  a superior  court,  or  for  five  years  before 
aii  inferior  tribunal.® 

ünder  the  denomination  of  Men  of  Law, 
are  coinprised,  for  tbis  purpose,  l.  Judges  of 
every  description ; 2.  King’s  advocatcs  and 
attornies,  and  their  substitutos;  3.  Advó- 
cales ; 4.  Attornies ; [5.  Secretaries  of  courts  ? 
Greffiers  ?]  [6.  Notaries  ?]  . . . , 

Árt.  III No  vacancy  in  any  [judicial 

office^]  but  the  lowest  shall  be  filled,  but  out 
of  the  same  rank  of  [judges,*’]  or  that  next 
below:  but  [judges *>]  in  those  ranks  all  over 
the  kingdom  are  alike  eligible. 

Art.  IV.  — No  vacancy  in  the  lowest  rank 
of  [judges]**  principal  shall  be  filled  but  by 
some  one  who  has  served  in  the  station  of 
[judge]*  depute  permanent,  and  that  for  at 
least  [three]  years,  on  elections  posterior  to 
the  year  [1793.] 

Art.  V.  The  [judge*]  principal  of  every 
court,  (except  the  parish  [or  cantón]  court, 
and  the  metropolitan)  shall  hold  his  office 
for  Ufe,  unless  divested  of  it  in  one  or  other 
of  the  following  ways : — 

1.  Resignation. 

2.  Forfeiture,  judicially  pronounced. 

3.  Amotion,  pronounced  by  the  suffrages 
of  a majority  of  the  whole  nuinber  of  the 
electors  entitled  to  vote  at  the  last  preceding 
election,  general  or  particular,  holden  for  the 
choice  of  a magistrate,  or  of  a member  of  the 
administrative  body  of  his  territory. 

4.  Amotion,  pronounced  by  a majority  of 
the  whole  number  of  members  of  the  admi- 
nistrative body  next  in  rank  above  that  of 
the  territory  of  which  be  is  [judge.®] 

Art.  vi. — By  amotion,  without  forfeiture, 
a [judge  ®]  loses  his  rank  as  such,  but  not  his 
saíary,  ñor  the  capacity  of  being  rechosen, 
even  immediately. 

Art.  Vil ® Every  judge,  for  the  enforce- 

ment  of  his  decrees  judicially  given,  has,  in 
case  of  necessity,  the  command  over  all  per- 
soiis,  without  distinction,  within  the  bounds 
of  his  territory,  the  king  only,  and  judges  of 
equal  or  superior  rank,  excepted. 

Art.  VIII. — When  a [judge,®]  in  the  ex- 
ercise  of  his  function,  goes  out  of  his  own 
proper  territory  into  another,  he  takes  his 
[rank  and  power^]  with  him,  subject  only  to 
the  [rank  and  power^]  of  the  co-ordinate  and 
superior  [judges*’]  of  that  territory. 

Art.  IX — A judge  principal*  shall  have 


^ Puiis.  G.  Pursuer-general. 

Def.  G.  Defender-General. 

. / PuRS.  G.  Pursuer-Generals. 

t Def.  G.  Defender-Generals. 

® This  anide  is  copied  from  Tít  IV.  Art  V. 
of  the  Committee’s  draught,  relative  to  the  Dis- 
trict  Courts.  The  specihcation  J have  subjoined 
seems  requisite,  to  prevent  uncertainty. 
j f PuRs.  G.  Office  of  Pursuer-General. 

l Def.G.  Office  of  Defender-Generai 
• Puus.  G.  and  Def.  G.  Omit  this  article. 
Ptiis.  G.  and  Def.  G,  Authority. 


[Tit.  iir. 

precedency  of  all  persona  over  whom  he  haa 
power,  as  according  to  Art.  XI. ; a judge  of 
appeal  taking  place  of  a judge  of  immediate 
jurisdiction  for  the  same  territory,  and  judges 
of  the  same  court  according  to  the  priority 
of  their  appointment. 

Art.  X. — Judicial  duty^  ought  not  to  be 
neglected  for  any  other.  Acceptance  of  a j\i- 
dicial  office  vacates  every  other,  judicial  or 
not  judicial:  and  acceptance  of  an  office  not 
judicial,  vacates  every  judicial  one.  Mucb 
less  shall  a Judge  exercise  any  other  profes- 
sion,  such  as  that  of  notary,  advócate,  or 
attorney.  This  extends  to  Judges-Deputes 
permanent,  but  not  to  j udges  natural,  of  whom 
in  Tit.  V. 

Art.  XI.  — \ A judge  ought  to  stand  clear 
of  offence,  and  of  suspicion  of  partiality.^^ 
No  [judge®]  shall  give  his  vote  at  any  elec- 
tion ; ñor  use  any  means,  direct  or  indirect, 
to  influence  the  votes  of  others. 

§ 2.  Pay. 

Art.  i The  expense  of  the  salary  of  an 

[instituted  judge®]  of  the  parish  court  shall 
be  defrayed  by  the  parish : 

[Of  a cantón  court,  by  the  district :] 

Of  a district  court,  by  the  district : 

[Of  a department  court,  by  the  depart- 
ment :] 

Of  the  metropolitan  court,  by  the  nation. 

Art.  II On  the  [ day]  preceding  the 

day  of  election,  an  auction  shall  be  held  be- 
fore the  directory  of  the  administrative  body 
of  the  territory  charged  with  the  expense  of 
the  salary,  under  the  ñame  of  the  Patrioiic 
Auction : at  which  the  candidatos  shall  be 
at  liberty  to  attend,  in  person  or  by  proxy, 
in  order  to  declare,  each  of  them,  what  he  is 
wilUng  to  give,  if  anything,  to  the  common 
fund  of  the  territory,  in  the  event  of  his  being 
elected  to  the  office.  And  thereupon  the  office 
shall  be  put  up  by  the  president,  each  bidder 
being  at  liberty  to  advance  as  often  as  he 
thinks  proper,  in  the  manner  of  a common 
auction. 

Art.  III As  soon  as  it  appears  that  no 

candidato  will  make  any  farther  advance,  each 
shall  give  in  an  undertaking  in  writing,  in 
which  shall  be  specified  wbat  he  binds  him-' 
self  to  give,  in  the  event  of  his  being  elected. 

Art.  IV At  the  same  time  each  candidato 

shall  give  in  an  inventory  of  his  estáte,  ns 
well  in  possession  as  in  expectancy,  together 
with  all  charges  thereupon,  with  an  estímate 

s PuRs.  Gen.  and  Def.  Gen.  To  this  ar- 
ticle substitute — Acceptance  of  the  office  of  Pur- 
suer  [or  Defender]  General  at  any  court,  va- 
cates  every  other ; and  acceptance  of  any  other 
office,  vacates  that  of  Pursuer  [or  Defender] 
General.  Ñor  shall  a Pursuer  [or  Defender] 
General  exercise  the  profession  of  notary,  ad- 
vócate, or  attorney.  This  extends  to  Pursuer 
[or  Defender]  Generáis  and  Drautes  permanent. 

**  PuRs.  Gen.  and  Def.  Gen,  Omit  this 
clause. 
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of  the  dear  valué  thereof  in  ready  money ; 
the  whole  being  signed  by  tbe  candidate  hina- 
self,  and  verified  by  bis  oath. 

Akt.  V.  — At  the  same  time  each  candi- 
date shall  give  in  a paper  stating  bis  preten- 
uons,  of  wbat  nature  soever,  on  wbicb  he 
grounds  bis  hopes  of  being  chosen ; such  as 
bis  age,  the  time  during  wbicb  he  has  acted 
in  the  capacity  of  a man  of  law,  in  what 
branch  of  the  profession,  before  what  courts, 
and  the  like : and  such  paper  shall  also  he 
signed  by  the  candidate  himself,  and  verified 
by  his  oath. 

Art.  vi The  above  inventory  may 

either  be  open  or  sealed : if  sealed,  the  de- 
claration  of  its  verity,  concluding  with  the 
signature,  shall  be  on  the  outside:  and  it 
shall  be  reserved  unopened  till  the  event  of 
the  election  is  declared ; at  which  period,  if 
he  whose  act  it  is  should  prove  the  success- 
ful  candidate,  it  shall  thereupon  be  hroken 
open  ; if  not,  it  shall  be  returned  to  him  un- 
opened. 

Art.  VII — The  above-mentioned  under- 
takingg  and  declarations  shall  forthwith  be 
printed  together  on  the  same  paper,  and  a 
copy  given  to  every  elector  [ ] days  be- 

fore the  election. 

Art.  VIII. — If,  tbe  election  having  fallen 
upon  one  of  the  bidders,  he  should  fail  in 
complying  in  any  particular  with  the  térras 
of  his  engagement,  his  right  to  the  office 
shall  thereupon  cease ; and  upon  a vacancy 
declared  by  the  competent  court,  at  the  in- 
stance  of  the  procurator  syndic  of  the  ad- 
ministrative  body,  a new  election  shall  be 
decreed : but  time  may  be  allowed  him  for 
performing  his  engagement,  or  an  equivalent 
accepted  by  the  court  on  his  application,  the 
procurator  syndic  being  heard  on  the  other 
side. 

Art.  IX The  penalty,  in  case  of  false- 

hood  in  a declaration  given  in  as  above,  shall 
be,  if  the  falsehood  were  wilful,  forfeiture  of 
the  office,  together  with  tbe  purchase-money, 
if  any  were  paid ; if  the  falsehood  happened 
through  inadvertence  coupled  with  temerity 
or  negligence,  a discretionary  fine. 

Art.  X. — Fromthe  salary  of  every  [judge®] 
shall  be  deducted  [25]  per  cent,  upon  the  in- 
terest  of  the  capital  representing  his  prívate 
fortune ; yet  so  as  that  the  remainder  shall 
not  be  less  than  [one  fourth]  of  the  whole ; 
unless  in  as  far  as  any  fartber  deduction  may 
have  been  comprised  in  the  undertaking  he 
has  delivered  in. 

Art.  XI.  — In  the  case  where,  his  salary 
not  having  undergone  the  utmost  deduction 
of  which  it  is  tbus  susceptible,  any  accession 
happens  to  his  fortune  by  succession,  dona- 
tion,  or  bequest,  tu  the  valué  of  [12,000] 
livres  pr  upwards,  he  shall,  within  [half  a 

PuHs.  Gen.  Pursuer-General. 

Dee.  Gen.  Defender-General, 


year]  after  effeets  to  that  amount  have  been 
received,  pve  in  a supplemental  declaration 
of  th®  particulars  of  such  accession ; and,  upon 
an  account  settled  with  the  officer  who  stands 
charged  with  the  payment  of  his  salary,  a pro- 
portionable  deduction  shall  take  place,  from 
the  day  when  such  supplemental  declaration 
was  given  in. 

Art.  XII — The  contribution  offered  at 
the  auction,  may  be  either  in  ready  money, 
or  in  any  other  shape ; and  in  particular,  it 
may  be  in  the  shape  of  a release  of  the  whole, 
or  any  part  of  the  appointed  salary ; and  in 
this  case,  the  deduction  prescribed  by  Art.  X. 
shall  be  understood  to  be  included ; but  no 
offer  shall  be  deemed  valid,  which  would  re- 
duce the  income  of  the  candidate  below  the 
amount  of  the  appointed  salary. 

Art.  XIII On  the  day  when  the  suc- 

cessful  candidate  is  sworn  in,  and  previous 
to  his  beiíig  sworn  in,  any  member  of  the 
corporate  asserably,  before  which  he  is  sworn 
in,  shall  be  at  liberty  to  put  to  him  all  such 
questions  as  may  tend  to  ascertain  the  trutli 
and  sufficieney  of  the  several  declarations  he 
has  given  in:  and  whoever  exercises  the  func- 
tions  of  procurator  syndic,  is  specially  charged 
with  this  duty,  and  responsible  for  the  ne- 
glect  of  it. 

Art.  XIV That  time  and  opportunity 

for  scrutinizing  the  accuracy  of  the  inventory 
above  mentioned  may  not  be  wanting,  the 
[judge  elect*]  shall  not  be  sworn  in  till  [ ] 

days  after  it  has  been  broken  open,  ñor  till 
[ ] days  after  it  has  been  puhlished  in  [the 

netvspaper  most  current  in  the  place. ^ 

Art.  XV In  case  of  amotion  without 

forfeiture,  the  salary  paid  shall  be  the  ap- 
pointed salary,  mthout  deduction : and  any 
contribution  that  has  been  given  in  conse- 
quence  of  the  patriotic  auction  shall  be  re- 
funded,  but  without  interest. 

Art.  XVI In  case  of  resignation,  the 

contribution  shall  in  like  manner  be  refunded, 
but  no  salary  continued. 

§ 3.  Attendance. 

When  Injustice  sleeps,  Justice  may  do  the 
same. 

Art.  i The  [judgment-seat‘]  ought 

iiever  to  be  empty,  during  any  part  of  the 
juridical  day,  throughout  the  year:  in  an 
immediate  court,  never : in  a court  of  appcal, 
never  where  there  is  any  cause  on  the  paper, 
ripe  for  hearing. 

Art.  II The  juridical  day  shall  be  of 

[twelve]  hours:  viz.  from  [eight]  to  [eight,] 
allovving  only  [one]  hour  within  that  time, 
viz.  between  [two]  and  [three]  for  refresn- 
ment.  < 

This  extends  not  to  the  judges  termed 
Natural. 
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Aiir.  III.  — A [|judge  immediate,^]  when 
absciit  from  the  hxed  judgment-seat  upon 
oiit-duty  (as  upon  a view  or  the  examination 
of  a sick  person,)  ought  to  falce  care  that  it 
be  filled,  if  possible,  by  some  [judge*]  depute 
permanent  or  occasional,  on  pain  of  being  re- 
spoiisible  for  the  failure. 

AiiT.  IV A rjudge’s’]  salary  shall  be 

reckoned  by  the  day,  and  paid  him  every 
week]  by  [the  parjmaster.'\  It  shall  be  paid 
im  nowhere  but  upon  the  [judgment]  seat; 
or,  in  case  of  sickness,  in  his  own  apartment: 
a day’s  pay  being  deducted  for  every  day  of 
absence,  otherwise  than  upon  dufy ; except 
vacation-days  which  he  is  allowed  to  take, 
[thirty]  in  the  course  of  the  year,  at  his' 
choice;  provided  that  the  [judgment]  seat 
be  not  at  any  time  left  vacant. 

Akt.  V The  day’s  pay  thus  to  be  re- 

ceived  shall  be  a day’s  pay  of  the  appointed 
salary : the  dilference,  if  any,  between  that 
and  the  clear  salary  remaining  after  the  con- 
tribution  furnished  according  to  § 2,  shall 
be  made  up  by  quarterly  ad  vanees,  wbieh  the 
[judge®]  shall  make  on  [the  usual  quarter- 
f/ays]  to  [the  paymaster  ñor  shall  he  be 
reimbursed  any  deficiencies  occasioned  by  un- 
allówed  days  of  absence. 

Art.VI Declaration  tobe  takenby  every 

[judge®]  every  time  he  receives  his  salary: — 

I,  A.  J.,  solemnly  declare,  that  since  the 
last  time  of  my  receiving  salary,  I have  not 
at  any  time,  during  juridical  bours,  been  ab- 
sent  from  the  duty  of  my  office,  except  during 
the  follovving  days,  viz.  [ ],  ñor  absent 

from  the  judgment-seat,  except  the  following 
days,  when  I was  out  upon  duty,  at  the  places, 
in  the  causes,  and  for  the  purposes  following, 
viz.  [ ]. 

Art.  VII,  — A copy  of  every  such  declara- 
tion, signed  by  the  [judge,®]  shall,  on  that 
same  day  in  which  it  was  made,  be  hung  up, 
in  a conspicuous  manner,  near  the  judgment- 
seat,  there  to  remain  till  the  next  quarter- 
diiy. 

Akt.  VIII — A [judge®]  is  to  be  under» 
stood  to  have  been  absent  from  duty  on  any 
day,  if,  in  the  course  of  that  day,  be  has  not 
sitten  at  least  [one  hour;]  and  if,  during  the 
rest  of  the  day,  he  has  not  been  within  [an 
hour’s]  cali  of  the  judgment-seat,  except 
when  out  upon  distant  duty : word  being  left 
with  [ ] where  he  was  to  be  found. 

Art.  IX — [Judges*’]  of  immediate  courts 
are  also  boiind  to  go  upon  duty,  in  cases  of 
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necessity,  at  all  bours,  iii  manner  hereinafter 
specified. 

§ 4.  Oath  of  Office. 

Art.  1.  — The  following  oath  shall  be 
taken  by  every  [judge®]  upon  his  entrance 
into  office,  While  pronouncing  it,  he  shall 
stand  up  before  the  judgment-seat,  in  open 
court,  with  his  left  hand  on  his  bosom,  and 
his  right  lifted  up  to  heaven : — 

I,  A.  J.,  being  raised  by  the  choice  of  my 
fellow-citizens  to  the  office  of  [ ], 

do  solemnly  promise  and  swear : 

[Art,  IÍ.  "•  — 1.  That  so  long  as  I con- 
tinué in  possession  of  my  said  office,  I will, 
to  the  best  of  my  al^ility,  administer  justice 
to  all  inen  alike,  to  high  and  to  low,  to  rich 
and  to  poor,  not  suffering  myself  to  be  biassed 
by  personal  interest,  by  hope  or  fear,  or  by 
favour  or  aversión  towards  any  individual  or 
class  of  men  or  party  in  the  state.] 

Art.  III 2.  That  I will  not  endeavour 

to  keep  secret,  but  on  the  contrary  study  by 
all  suitable  means  to  render  public,  the  pro- 
ceedings  belonging  to  my  office,  in  all  cases 
in  which  the  law  ordains  them  to  be  public. 

Art.  IV.  — 3.  That  I will  keep  secret, 
to  the  utmost  of  my  power,  the  proceedings 
belonging  to  my  office,  in  as  far  the  law  or- 
dains them  to  be  secret. 

Art.  V 4.  That  I will  not  on  any  ac- 

count,  out  of  the  regular  course  of  justice, 
give  ear  to,  but  indignantly  reprove,  any  ap- 
plication  that  may  be  made  to  me  concerning 
any  cause  in  contemplation  of  its  depending 
or  Corning  td  depend  before  me,  much  less 
give  any  opinión  or  advice  relativa  thereto : 
and  that,  should  any  such  application  be  made 
to  me  in  writing,  I will  forthwith  produce 
and  read  the  same  in  open  court,  although  it 
should  be  contained  in  a private  and  confi- 
dential  letter. 

Art.  vi.  — 5.  That  I will  at  no  time  ac- 
cept  any  gift  or  favour  that  shall  have  been 
offered  me,  in  the  view  either  of  influencing 
or  recompensing  my  conduct  on  any  parti- 
cular occasion  in  the  discharge  of  the  func- 
tions  of  my  office : and  that,  in  case  of  my 
suspecting  any  favour  to  have  been  done  or 
offered  me  with  any  such  view,  I will  forth- 
with declare  and  make  public  my  suspiclon: 
ñor  will  I knowingly  and  wittingly  suffer  any 
such  offer  or  recompense  to  be  made,  on  any 
such  account,  to  any  person  dependent  upon 
or  connected  with  rae ; but  that,  on  suspi- 
cion  of  any  such  offer  or  recompense,  I will 
forthwith  make  public  such  my  suspicion,  to- 
gether  with  the  grounds  thereof,  and  th« 
ñames  of  all  partí  es  concerned. 


™ PuRs.  G.  and  Def.  G.  For  this  clame  subi- 
ttilute  the  three  clauses  inserted  under  Tit,  XL 
Art  VII.  VIII.  IX. 
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Art.  VIL  — 6.  That  I will  not,  on  the 
occasion  of  any  pecuniary  or  other  bargain, 
directly  or  indirectly  avail  myself,  or  endea- 
vour  to  avail  myself,  of  the  influence  or  au- 
thority  of  my  station  to  obtain  any  advantage 
to  myself  or  any  other. 

Art.  VIII.  — 7.  That  I will  not  take  any 
part  whatsoever  in  any  election ; ñor  use  any 
means,  direct  or  indirect,  to  influence  the 
vote  of  any  other ; excepting  only  the  pubiic 
statement  of  my  pretensions  according  to  law, 
on  any  election  in  which  I shall  myself  be 
candidate. 

Art.  IX 8.  That  I will  not  willingly 

absent  myself  from  duty,  except  to  the  ex- 
tent  of  the  time  allowed  me  by  the  law,  or  in 
case  of  unavoidable  necessity,  resulting  from 
sickness  or  otherwise;  ñor  then,  without 
making  the  best  provisión  in  my  power  for 
keeping  my  place  supplied. 

Art.  X.  — 9.  That  I will,  as  far  as  de- 
penda lipón  me,  give  to  every  cause  that 
comes  into  my  hands,  the  utmost  dispatch 
that  shall  appear  to  me  consistent  with  the 
purposes  of  justice;  ñor  will  I"  put  off 
any  cause,  or  give  to  any  cause  the  priority 
over  another,  but  for  special  reason  publicly 
declared. 

Art.  XI 10.  That  I will  at  no  time, 

through  impatience  or  otherwise,  knowingly 
cause  or  permit  justice  to  suffer  by  undue 
precipitaron ; and  in  particular,  that  I will 
not  bestow  less  attention  upon  the  cause  of 
the  poor  than  of  the  rich ; considering  that, 
where  small  rights  are  seen  to  be  contemned, 
great  ones  will  not  be  deemed  secure;  and 
that  importance  depends  not  upon  nominal 
valué,  but  upon  the  proportion  of  the  matter 
in  dispute  to  the  circumstances,  and  its  rela- 
tion  to  the  feelings  of  the  parties. 

Art.  XII 11.  That  I will  not,  through 

favour  to  those  who  profit  by  the  expense  of 
the  administraron  of  justice,  connive  at,  much 
less  promote,  any  unnecessary  expense;  but 
on  the  contrary  study,  as  much  as  in  me^lies, 
to  confine  such  expense  within  the  narrowest 
bounds  compatible  with  the  purposes  of  jus- 
tice. 

Art.  XIII.  — 12.  That  I will  not,  through 
impatience,  or  favour  to  the  professional  ad- 
vócate, show  discountenance  to  him  who 
pleads  his  own  cause,  or  to  him  who  pleads 
gratuitously  the  cause  of  his  friend,  but  rather 
show  indulgence  and  lend  assistance  to  their 
W6skn6ss« 

Art.  XIV.  — 13.  That  I will,  in  all  things 
touching  the  execution  of  my  office,  pay  obe- 
dience  to  the  law:  and  that°  I will  do  my 
utmost  to  carry  the  same  into  execution,  ac- 
cording to  what  shall  appear  to  me  to  be  the 
intent  of  the^  legislature  for  the  time  being  ; 

" Pues.  G.  and  Def.  G.  Inserí — seek  to. 

o Purs.  G.  and  Def.  G.  Jnsert—va  as  far 
as  appertains  to  my  office. 


not  presuming  to  set  my  own  private  will 
above  the  will  of  the  legislature,  even  in  such 
cases,  if  any,  where  the  provisions  of  the  law 
may  appear  to  me  inexpedient ; saving  only  p 
the  exercise  of  such  discretionary  suspensive 
power,  if  any,  with  which  the  legislature  may 
have  thought  fit  to  entrust  [me.  s] 

Art.  XV.  — 14.  That  I will  not  either 
make  or  revoke  any  appointment  of  a depute, 
permanent  or  occasional,  with  a view  to  fa- 
vour or  prejudice  any  suitor  otherwise  than 
according  to  justice,  but  for  the  common 
convenience  of  suitors,  and  only  to  the  ex- 
tent  of  the  number  which  shall  appear  to  me 
requisite  to  that  end. 

All  these  engagements  I hold  myself  so- 
lemnly  pledged  to  fulfil,  by  all  the  regard  ¡i 
owe  either  to  the  displeasure  of  Almigh^y 
God,  or  to  the  indignation  and  contempt  of 
my  fellow-citizens. 

Art.  XVI — A copy  of  the  above  oath, 
printed  in  the  largest  type,  and  on  one  side 
only  of  the  paper,  with  the  signature  of  the 
[judge®]  at  length  to  every  clause,  and  at 
the  end  the  date  of  the  day  when  signed, 
shall  be  kept  hung  up  in  a conspicuous  sitaa- 
tion,  near  the  [judgment'']  seat,  so  long  as 
he  shall  continué  in  office. 

§ 5.  Deputes. 

Art.  i.  — The  duty  of  the  permant.it 
[judge*]  depute  shall  be  to  take  the  place  of 
bis  principal,  and  jvith  the  same  [povvers, 
whensoever  the  principal  shall  happen  to  be 
absent  from  duty,  or  preoccupied  therein. 

Art.  II The  [power*^  of  the  [judge*] 

depute  permanent  shall  last  as  long  as  his 
principal  continúes  in  the  same  office,  and  un- 
til  a vacancy  in  the  office  is  filled  up ; unless 
the  appointment  be  sooner  revoked,  which 
it  may  be  at  any  time,  or  terminated  in  any 
of  the  ways  in  which  the  office  of  a judge 
principal  may  be  vacated. 

Art.  III. — To  the  station  of  [judge*]  de- 
pute permanent,  no  emolument  of  any  kind 
shall  be  annexed;  except  a hábil  of  oíiice  to 
be  worn  while  on  duty,  and  a mark  of  honour 
to  be  worn  at  all  times  during  his  continu- 
ance  in  the  station : and  in  rank  he  shall  take 
place  next  his  principal. 

Art.  IV A [judge*]  principal  is  civilly 

responsible  for  the  acts  of  his  deputes,  per- 
manent or  occasional,  havingrecourseto  them 
for  his  indemnity : also  criminally,  in  case  of 
his  concurring  with,  or  barely  conniving  at, 
any  behaviour  known  to  him  to  be  criminal 
on  their  part.  

p Pues.  G.  and  Def.  G.  Inserí — the  re- 
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Art.  V. — A [judge»]  depute  permanent 
shaU  pronounce  and  sign  the  same  oath  as  a 
principal,  and  in  the  same  manner; 
excepting  only  the  words  ^permanent  or]  in 
the  14th  clause;  and  making  the  requisite 
cliange  at  the  commencement  relative  to  the 
style  of  office. 

’Art.  vi. — A permanent  [judge»]  depute 
is  bound  to  the  same  attendance  as  his  prin- 
cipal ; except  that  he  is  allowed  double  the 
niimber  of  vacation  days  in  the  year  (taking 
them  only  when  his  principal  is  upon  duty,) 
and  that  he  is  not  hable  to  be  called  to  night- 
duty  vvhile  his  principal  is  in  the  way. 

Art.VII Attachedinhke  manner  to  the 

office  of  [ jiidge*]  principal,  shall  be  the  power 
of  appointing  occasional  [judges*’]  depute  for 
the  pul  póse  of  performing  duty  in  any  particu- 
lar cause,  or  relative  to  any  particular  point 
in  any  particular  cause, 

Art.  VIII.— To  the  function  of  occasional 
[judge*]  depute  shall  belong  neither  emolu- 
ment  ñor  permanent  honour  : but  for  distinc- 
tion’s  sake,  he  niay  wear,  while  on  duty,  a 
medallion,  or  other  such  mark  of  office. 

Art.  IX An  occasional  [judge»]  depute 

shall,  previously  to  the  first  time  of  his  taking 
upon  him  that  function,  pronounce  and  sign, 
in  the  presence  of  the  judge  who  appoints 
him,  [an  oath  the  eame  as  the  above,  mutatis 
mutandis :]  and  entry  of  his  having  done  so, 
shall  forthwith  be  made  in  the  register-book 
of  the  court. 

Art.  X A permanent  [judge®]  depute 

has  in  like  manner,  and  under  the  same  re- 
sponsibility,  power  of  appointing  occasional 
[judges**]  depute.  But  it  is  to  be  expected 
that  he  exercise  it  only  in  case  of  necessity, 
and  for  the  reason  that  such  appointment 
cannot  be  niade  by  the  [judge®]  principal: 
and  such  appointment  is  at  any  time  revocable 
by  the  [judge®]  principal. 

Art.  XI. — As  often  as  any  act  is  done  by 
or  before  a [judge®]  depute,  eitber  permanent 
or  occasional,  mention  shall  be  made  as  well 
upon  the  face  of  the  act,  if  written,  as  upon 
the  register-book,  by  or  before  whom ; and 
if  in  the  instance  of  a [judge®]  depute  occa- 
sional,  by  whom  appointed. 

Art.  XII — Care  ought  to  be  taken  to 
avoid,  as  much  as  conveniently  may  be,  the 
shifting  of  the  same  cause  todifferent  [jiidges"®] 
unless  when  the  points  of  which  they  respec- 
tively  take  cognizance,  bappen  to  be  totally 
independent  of  each  other : that  [the  judge 
who  gives  judgmenV]  may  be  as  little  as 
possible  under  the  necessity  of  taking  the 
grounds  of  his  [opinión  *]at  second  hand,  from 
another  man. 

^ í PuRS.  G.  Pursuer-Generah 
f Def.  G.  Defender-General. 
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. § 6.  Respónsibility. 

Art.  I The  punishment  of  a [judge®] 

for  misbehaviour  in  relation  to  his  office,  may 
be  to  all  or  any  of  the  eífects  following : — 

1.  Injunction  to  be  more  circumspect  in 
future. 

2.  Suspensión  from  office. 

3.  Deprivation. 

4.  Incapacitation  for  any  office,  or  for  cer 
tain  offices. 

5.  Fine. 

6.  Imprisonment. 

7.  Obligation  to  make  satisfaction,  in  the 
way  of  pecuniary  compensation,  or  otherwise, 
to  the  party  injured. 

8.  When  the  eífect  of  the  misbehaviour 
has  been  to  produce  death,  or  any  other  cor- 
poral suíFering,  on  the  part  of  any  one,  in  the 
way  of  punishment,  or  otherwise ; such  of- 
fence,  if  accompanied  with  evil  conscience,* 
[mauvaise  foi,']  shall  be  punished  as  if  com- 
mitted  with  the  oíFender’s  own  hands. 

Art.  II Judges,  pursuer-generals,  de- 

fender-generals,  and  their  respective  deputies, 
being  privy  to  any  misbehaviour,  accompanied 
with  evil  conscience,  on  the  part  of  each 
other,  and  not  informing  in  due  time,  are 
punishable,  as  for  connivance. 

TITLE  IV. 

OF  JURISDICTION.  ' 

Art.  i. — That  shall  be  styled  a man  s na- 
tural court,  within  the  territory  of  which  h-s 
ordinary  and  ñxed  abode  is  situated ; that,  his 
occasional  court,  within  the  territory  of  which 
he  happens  to  be,  for  the  time  being : the 
defendant,  for  instance,  at  the  instant  he  re- 
ceives  a summons,  or  is  put  under  arrest. 

Art.  II Regularly  all  causes,  as  well 

penal  as  civil,  belong  to  the  defendant’s  or- 
dinary  court : if  he  has  more  ordinary  abodes 
than  one,  then  to  the  courts  corresponding 
to  any  one  of  such  abodes,  at  the  option  of 
the  pursuer. 

Art.  III. — But  it  may  be  dismissed  in  the 
State  in  which  it  is,  at  any  time,  from  any 
one  such  court  to  any  other,  at  the  requisi- 
tion  of  either  party,  upon  consideration  had 
of  the  mutual  convenience  of  both. 

Art.  IV. — Acausemay  alsobecommenced 
in  the  defendant’s  occasional  court ; subject 
in  like  manner,  to  be  dismissed  to  his  ordinary 
court. 

Art.  V But  a cause  relative  to  immov- 

able  property,  may  be  heard  and  determined 
in  the  court  of  the  subject-matter.  Any-such 
cause  may  be  begun  there ; and  if  begun  in 
the  defendant’s  court,  or  elsewhere,  it  may  be 

* A full  definition  of  the  expiession,  evil  con* 
Science,  [mauvaise  fot,  mala  Jides'l  is  absolutely 
necessary  : but  its  place  is  in  the  Penal  Code. 
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t-emoved  &om  tfaence,  by  eitber  of  the  par- 
tiea,  unless  previously  inbibited  upon  bearing 
before  the  judge.  But.although  begun  there, 
or  removed  thither,  it  may  be  dismissed,  by 
the  judge,  to  the  defendant’s  court,  if  he 
thinks  proper,  in  consideration  of  mutual  or 
preponderant  convenience. 

Árt.  VL  — A cause  relative  to  specific 
property  not  ¡mmovable,  shall  be  begun  in 
the  coujI  of  the  defendant ; but  may  be  dis- 
missed to  the  court  of  the  subject-matter, 
upon  consideration  of  mutual  or  preponderant 
convenience. 

Art.  VII A cause  relative  to  a subject- 

matter  situated  in  more  j urisdictions  than 
one,  may  be  heard  and  determined  in  any 
one : and  the  decisión  of  any  one  such  court 
may  bind  the  whole  subject-matter;  but  it 
may  be  dismissed  to  any  of  the  others,  on 
consideration  of  mutual  or  preponderant  con- 
venience. 

• Any  aggregate  of  different  effects,  com- 
prised  under,  or  referred  to,  by  one  and  the 
same  claim,  are  to  be  considered  to  this  pur- 
pose,  as  forming  one  and  the  same  subject- 
matter:  for  instance,  the  stock  of  a farm, 
sitúate  within  divers  territories. 

Art.  VIII A cause  may  even  be  dis- 

missed to  the  pursuers  court,  or  to  any  fo- 
reign  court,  upon  consideration  of  preponde- 
rant convenience:  but  the  difference,  in  point 
of  convenience,  in  this  case  ought  to  be  con- 
siderable, and  clearly  established. 

Art.  IX.  — In  the  estimation  of  com- 
parativo convenience,  the  pecuniary  circum- 
stances  of  the  parties  ought  particularly  to 
be  taken  into  account. 

Art.  X A plaintiff,  instead  of  carrying 

the  cause  before  the  proper  court,  whether 
of  the  defendant  or  of  the  subject-matter, 
may  carry  it  before  the  court  of  any  territory 
adjoining,  so  that  the  seat  of  such  adjoining 
court  be  not  farther  distant  than  that  of  the 
proper  one : but  in  so  doing,  he  acts  at  the 
peril  of  costs,  should  the  distance  be  found 
greater.  ' 

Art.  XI A plaintiff  shall  be  responsible, 

in  costs  and  damages,  as  for  vexation,  if,  \vith- 
out  any  convenience  to  himself,  and  merely 
with  a view  of  putting  bis  adversary,  or  any 
one  else,  to  inconvenience,  he  commences  a 
Buit  in,  or  removes  it  to,  a court  known  to  be 
inconvenient  to  them,  even  tbough  the  court 
be  not  improper:  or,  even  with  views  of  con- 
venience, if  the  comparative  convenience  be 
deemed  too  slight  on  his  side,  to  leave  him 
any  real  hope  of  seeing  the  cause  retained 
there. 

Art.  XII.  — Where  there  are  more  plain- 
tiffs  than  one,  or  more  defendants  than  one, 
the  convenience  of  every  such  party  is  to  be 
taken  into  the  account. 

Art.  XIII By  consent  of  all  parties, 

any  civil  cause  may  be  carried  on,  in  the  fírst 
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instance,  before  any  immediate  court  what- 
eyer;  ñor  shall  it  in  that  case  be  reiufived 
from  thence  but  by  like  consent,  or  on  ac- 
-count  of  very  evident  predominant  conve- 
nience manifesting  itself,  since  the  giving  of 
the  consent. 

Art.  XIV.  — But  in  such  cases  itbehoves 
the  judge  to  be  upon  his  guard  against  causes 
collusively  removed  to  a distant  scene,  for  the 
purpose  of  prejudging  the  interest  of  a third 
person : and  in  such  case,  besides  applying, 
should  the  case  admit  of  it,  the  punishment 
appointed  for  this  sort  of  fraudulent  attempt, 
it  behoves  him,  by  suitable  notices  and  pub- 
lications,  to  render  the  success  of  it  imprac- 
ticable elsewhere. 

Art.  XV — Causes,  penal  as  well  as  civil, 
to  which  a French  citizen  is  party,  and  in 
which  the  cause  of  action  aróse  elsewhere 
than  within  the  territory  of  France,  belong 
regularly  to  the  defendant’s  courts:  viz.  to 
the  courts  of  appeal,  if  j udgment  has  already 
been  given  in  any  foreign  court ; otherwise, 
to  the  immediate  courts : but  in  both  cases 
subject  to  removal,  on  the  ground  of  pre- 
ponderate  convenience. 

Art.  XVI.  — A plaintiíF,  who,  having 
commenced  a suit  in  any  court,  commences 
another  suit,  relative  to  the  same  matter,  in 
the  court  of  another  district,  without  leave 
obtained  of  the  court  first  applied  to,  is  re- 
sponsible, as  for  vexation. 

Art.  XVII The  j udgment,  ordcr,  and 

warrant  of  every  court,  shall  be  held  good  in 
the  courts  of  every  other  territory,  unless 
reversed  in  a court  above,  or  pending  the 
appeal  for  that  purpose.  Under  that  restric- 
tion,  every  court  ought  to  lend  its  assistance 
to  the  execution  of  the  order  of  every  other. 

Art.  XVIII An  order  or  warrant  of  a 

foreign  court  shall,  when  countersigned  by 
a judge  of  the  territory,  receive  the  same 
obedience  as  if  issued  by  him  originally.  It 
may  even  be  obeyed  without  such  counter- 
signature ; and  ought  to  be,  rather  than, 
on  account  of  the  delay  occasioned  by  the 
application  for  such  counter-signature,  any 
failure  of  justice  should  ensue : unless  the 
person  whose  obedience  is  called  for,  has 
reason  to  siispect  tbe  genuineness  of  it,  or 
to  know  that  the  legality  of  it  is  disputed  by 
the  court  of  the  territory  in  which  such  obe- 
dience is  called  for. 

Art.  XIX When  a cause,  or  any  in- 

cidental operation  to  be  performed  in  the 
course  of  a cause,  is  brought  before  a j udge, 
if  he  finds  himself  so  circumstanced,  in  any 
respect,  as  to  stand  exposed  to  the  action  or 
influence  of  any  cause  of  partiaUty,  he  ought 
forthwith  to  make  known  every  such  cause, 
except  in  the  case  hereinafter  excepted  (Ai  t. 
XXII.)  and  decline  acting  accordingly:  but 
if  the  party  to  whose  prejudice  alone  such 
paitiality,  if  it  existed  and  operated,  could 
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rc'dound,  insiats  upon  the  judge’s  taking  cog- 
nizance  notwithstanding,  he  may,  and,  rather 
tlinn  there  should  be  any  failure  of  justice, 
he  is  bound  to  do  so. 

Art.  XX. That  no  cause  of  partiality 

may  be  undisclosed,  any  qiiestions  tending  to 
produce  such  disclosure  niay,  at  any  time,  be 
put  to  any  judge,  by  or  in  behalf  of  any  per- 
son  interested:  and  to  every  such  question, 
if  pertinent  in  matter,  and  not  disrespectful 
in  manner,  the  judge  is  bound  to  make  answer 
on  the  spot. 

Art.  XXI Examples  of  cSuses  of  par- 

tiality : — 

1.  ’Pecuniary  interest  of  any  kind,  present 
or  fiiture,  certain  or  contingent. 

2.  Relationsbip  by  blood,  or  alliance  to 
any  of  the  parties. 

3.  Intimate  acquaintance. 

4.  Enrnity,  or  litigation. 

5.  Relation  of  landlord  or  tenant. 

6.  Relation  of  debtor  or  credltor,  if  to  an 
amount  of  sufficient  importance  to  create  any 
interest  or  dependence. 

In  accepting  cognizance,  or  dcclining  it, 
on  such  grounds,  the  judge  ought  to  govern 
himself  rather  by  the  actual  affection,  than 
by  the  external  cause. 

Art.  XXII. — And,  forasmuch  as  there 
may  be  secrct  causes  of  partiality,  which  a 
man  could  not  disclose  without  great  pain 
and  prejudice  to  himself,  a judge  may,  on 
such  consideraron,  decline  jurisdiction,  with- 
out cause  assigned,  whensoever  it  can  be 
done  without  failure  of  justice;  doing  as 
much  as  in  him  lies,  to  save  the  parties  from 
suífering  any  prejudice  Ihereby. 

Art.  XXIII.  — E.\amples:  — 

Where  he,  or  a son,  or  other  such  near  re- 
lation of  his,  has  any  secret  design,  declared, 
or  not  yet  declared,  of  courting  any  woman 
in  marriage ; or  soliciting  preferment,  or  other 
favour,  at  the  hands  of  any  person,  the  same 
being  party  to  the  cause,  or  connected  with 
one  who  is. 

Art.  XXIV.  — In  any  such  case  he  may, 
without  blame,  silently  transfer  the  cogni- 
zance to  a judge-depute,  permanent  or  occa- 
sional;  (or,  if  he  be  a judge-depute,  to  his 
principal :)  but,  if  this  cannot  be  done,  he 
may  pray  the  party ’s  excuse,  on  the  general 
allegation  of  motives  of  delicacy,  referring 
him  to  an  unexceptionable  judge  of  some 
adjoining  tcrritory,  or  in  the  case  of  a pa- 
rish  [or  cantón]  court,  to  the  district  court 
above. 

Art.  XXV Although  parties  may,  by 

consent,  carry  a cause  before  a court  which 
is  not,  in  any  respect,  a proper  one,  yet  the 
judge  is  not  bound,  ñor  ought  he  to  accept 
the  cognizance  of  it,  to  the  prejudice  of  the 
dispatch  due  to  the  suitors  of  his  own  terri- 
tory. 

Art.  XXVI.  — The  following  ^re  the 


cases  in  any  of  which  a court  may  be  deemed 
a proper  one,  to  the  purpose  of  obliging  the 
judge  to  take  cognizance : — 

If  it  be  — 

1.  The  court  of  any  defendant,  ordinary  or 
occasional. 

2.  The  ordinary  court  of  any  plaintiff. 

3.  A court  nearer  situated  with  respect  to 
the  abode  of  any  of  the  parties  than  his  own. 

4.  The  court  of  the  subject-matter, 

5.  The  court  of  the  cause  of  action  ; i.  e. 
where  the  oífence,  whether  public  or  private, 
was  committed. 

6.  In  case  of  contracts,  the  court  of  the 
lerritory  where  the  contract  was  entered  into. 

7.  A court  adjoining  to  one  from  whence 
the  cause  has  been  dismissed,  on  the  ground 
of  an  avowed  cause  of  partiality  on  the  part 
of  the  judge,  orthrough  motives  of  delicacy, 
as  by  Art.  XXIV. 

Art.  XXVII.  — A judge,  though  not 
bound  to  take  cognizance  of  a cause  for  the 
purpose  of  definitive  decisión,  is  not  the  less 
bound  to  do  any  act  which,  to  prevent  fail- 
ure  of  justice,  may  be  necessary  to  be  per- 
formed  before  the  cause  can  be  commenced 
in  any  proper  court : such  as  the  examination 
of  a witness  who  is  upon  the  point  of  depar- 
ture;  the  arrestrnent  of  such  witness  if  ne- 
cessary ; the  examination  or  seizure  of  eífeets 
capable  of  supplying  evidence ; the  seizure  of 
effeets  for  the  purpose  of  insuring  the  respon- 
sibility  of  the  defendant  in  case  of  conviction; 
and  the  like.* 

Art.  XXVIII. — Complaints  of  misbeha- 
viouron  the  part  of  a judge  in  the  execution 
of  his  office,  and  petitions  for  expedition  on 
his  part  in  a cause  depending  before  him,  shall 
be  preferred  only  to  the  court  of  appeal  to 
which  his  court  is  immediately  subject.  This 
extends  to  deputes  permanent,  as  well  as  to 
principáis. 

Art.  XXIX — Other  actions,  as  well  cri- 
minal as  civil,  in  which  a judge  is  defendant, 
may  be  brought  in  an  immediate  court  of  any 
territory  adjoining  to  his;  but  may  be  dis- 
missed from  thence  to  any  other  except  his 
own,  on  the  ground  of  preponderant  conve- 
nience. 

TITLE  V. 

OF  THE  PARISH  COURT. 

§ 1.  Of  the  Judyes. 

Art.  I.  — To  the  principal  ecclesiastical 
minister  of  every  parish  shaU  belong,  within 

• A full  catalogue  of  these  precautionary  ex- 
pedienta belongs  to  the  Code  of  Procedure. 

When  a cause  is  already  commenced  before  a 
competent  court,  the  order  or  warrant  of  the 
judge  of  that  court  will  serve  to  compel  the  as- 
sistance  of  all  foreign  judges,  in  virtue  of  Art. 
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the  limits  of  his  parisli,  all  the  powers  of  an 
immediate  judge,  under  the  ñame  of  the  j'uctye 
natural  of  that  parish ; unless  where  such 
Buthority  shall  have  been  superseded  by  the 
appointment  of  an  instituted  judge. 

Art.  II The  district  assembly  may,  un- 

der the  controul  of  the  department  assembly, 
decree,  with  the  consent  of  any  parish,  that 
such  parish  shall  thereafter,  instead  of  the 
natural,  have  an  instituted  judge;  fixing  a 
salary,  which  in  that  case  the  parish  shall 
be  bound  to  pay,  for  the  maintenance  of  the 
judge. 

Art.  jíll. — Upon  a vacancy  in  such  office 
of  instituted  judge,  the  authority  of  the  na- 
tural judge  shall  revive  of  course,  and  con- 
tinué till  the  vacancy  has  been  tilled  up. 

Art.  IV.. — The  power  of  appointing  to  the 
office  of  parish  judge  shall  belong  to  the  dis- 
trict assembly,  subject  to  the  approbation  of 
the  municipality  of  the  parish ; unless  where 
the  district  assembly  has  transferred  it  alto- 
gether  to  the  municipality,  which  it  ought 
to  do,  wherever  the  population  and  opulence 
of  the  parish  is  such  as  to  afford  a sufficient 
security  against  an  overbearing  influence  on 
the  election  in  the  hands  of  a small  number 
of  individuáis. 

Art.  V.  — In  the  same  way  may  be  ap- 
pointed  any  additional  niirnber  of  Fellow- 
judges,  upon  the  terms  of  fixing  a competent 
permanent  salary  for  every  such  judge.  But 
no  two  judges  shall  take  cognizance  at  the 
same  time  of  the  same  point  in  the  same 
cause. 

Art.  vi The  district  assembly,  under 

the  controul  of  the  department  assembly,  may 
give  the  local  field  of  jurisdiction  of  any  parish 
court  an  extent  greater  or  less  in  any  degree 
than  that  of  the  parish  ; and  to  that  purpose 
may  new-model  the  local  divisions  of  any  part 
of  their  territory,  in  what  manner  they  deein 
most  convenient ; regard  being  had  to  extent, 
population,  and  the  pecuniary  faculties  of  the 
inhabitants. 

Art,  VII.  — An  instituted  parish  judge 
shall  hold  his  office  for  life,  unless  divested 
of  it  in  one  or  other  of  the  following  ways, 
viz. — 

1.  Resignation. 

2.  Forfeiture  judicially  pronounced. 

3.  Amotion  by  the  suffrages  of  a majority 
of  the  whole  number  of  active  citizens  be- 
longing  to  the  parochial  territory,  confirmed 
by  the  district  assembly. 

4.  Amotion  by  the  department  assembly. 

Art.  VIII. — Amotion,  ivithont  forfeiture, 

shall  not  deprive  him  of  his  salary ; but  may 
deprive  him,  if  so  ordered,  of  the  faculty  of 
being  re-elected  into  the  same  seat. 

Ajrt.  IX A cause  commenced  in  a parish 

court,  whether  it  be  before  the  natural  or  an 
instituted  judge,  may  at  any  time  be  evoked 
by  the  imme^te  district  court,  at  the  in- 
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atancé  of  any  party,  but  upon  consideration 
had  of  the  mutual  convenience  of  all  parties, 
But  the  judge  of  the  district  court,  before  he 
issues  the  order  of  evocation,  or  puts  a party 
to  the  trouble  of  showing  cause  against  it 
should  assure  himself,  as  far  as  may  be  done 
by  the  examination  of  the  party  applying  for 
it,  that  the  power  of  granting  it  be  not  abused 
to  the  purpose  of  vexation  or  unnecessary 
delay.  And  for  such  vexation,  should  that 
appear  afterwards  to  have  been  the  object, 
the  party  applying  for  such  order  shall  be  re- 
sponsible  in  costs  and  damages. 

Art.  X — Care  ought  to  be  taken,  on  the 
other  hand,  in  penal  causes,  by  the  pursuer- 
general  of  the  district,  that,  through  simpli- 
city  or  criminal  conni  vanee  on  the  part  of  a 
judge  of  a parish  court,  the  powers  of  such 
court  be  not  abused  to  the  purpose  of  aequit- 
ting  an  offender,  by  suppression  or  partial 
examination  of  evidence,  or  to  let  him  off 
with  less  punishment  than  is  due ; particu- 
larly  in  cases  of  offences  merely  public,  where, 
there  being  no  person  specially  injured,  there 
is  no  person  specially  interested  to  appeal : 
and  to  this  end  he  may,  without  waiting  to 
appeal,  evoke  the  cause  to  the  immediate 
district  court  at  any  time. 

Art.  XI The  judge  of  a parish  court 

may  and  ought  to  remit  the  cause  of  his  own 
accord  to  the  district  court,  wheresoever  it 
appears  to  him  that  the  purposes  of  justice 
would  be  better  ansvvered  by  his  remitting 
it  than  by  his  retaining  it. 

Examples : — 

1.  Wherever  it  seems  unlikely  that  the 
judgment  of  the  parish  court,  whichever  way 
given,  would  be  acquiesced  in ; as  may  happen 
from  the  intricacy  of  the  inquiry,  or  the  mag- 
nitude  of  the  subject  in  dispute ; especially 
in  a court  where  there  is  no  other  than  the 
natural  judge. 

2.  Where  the  cause,  by  reason  of  its  com- 
])lexity,  is  of  a nature  to  take  up  more  time 
than  could  be  spared  by  the  judge  from  his 

I other  official  oceupations ; at  the  same  time 
that  the  territory  affords  no  person  competent 
to  serve  in  that  instance  in  qiiality  of  judge- 
depute 

Art.  XII.  — Examples  of  causes  apt  to 
be  of  a nature  particularly  complex : — 

1.  Causes  relative  to  matters  of  account; 
especially  if  the  account  be  mutual,  and  the 
Ítems  numerous.  Every  disputed  article  is 
in  fact  the  subject  of  a distinct  cause. 

2.  Bills  for  Work  done  by  artists  or  others, 
whose  work  it  is  difficult  to  judge  of;  such 
as  architeets,  bailiffs  in  husbandry,  stewards, 
attornies,  and  other  agents,  &c. 

3.  Causes  relative  to  raercantilc  accounts. 

4.  Causes  relative  to  the  división  of  the 
mass  of  property  left  by  a person  deceased. 

5.  Causes  relative  to  the  división  of  insol- 
vents’  estates. 
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6.  Canses  relative  to  the  división  of  coi»- 
mon  lands. 

AxT.  XIII But  notwithstanding  such 

remittal,  the  judge,  rather  than  suffer  any 
evidence  to  be  lost,  ought  to  collect  and  re- 
cord it,  if  thereto  required  on  either  side. 

§ 2.  Place  of  Judicature. 

Art.  i In  a parish  where  there  is  no 

institiited  judge,  the  ordinary  place  of  judi- 
cature shall  be  the  parish  church ; in  which 
the  natural  judge  or  bis  deputy  shall  sit,  to 
transact  whatsoever  judicial  business  pre- 
senta itself,  every  time  of  divine  Service,  in 
the  face  of  the  congregation,  imraediately 
after  the  Service. 

Art.  II Such  natural  judge,  or  his  de- 

puty, may  also  do  judicial  business  in  his  own 
house : but,  for  the  sake  of  publicity,  in  all 
cases  where  secresy  is  not  required,  he  ought 
rather  to  prefer  the  church,  if  the  business 
can  wait  without  prejudice  to  the  next  time 
of  divine  Service. 

Art.  III In  penal  causes,  other  than  se- 

cret  ones,  definitive  judgment  shall  never  be 
pronounced  by  the  natural  judge  else where 
than  in  church  ; though  mensures  in  the  na- 
ture  of  execution  may  be  taken  provisionally, 
to  prevent  failure  of  justice. 

Art.  IV Causes  which,  being  com- 

menced  in,  or  brought  to  church  at  a time  of 
divine  Service,  cannot  con veniently  be  finished 
at  that  time,  may  be  adjourned,  oii  notice 
then  publicly  given,  to  a time  nearer  than 
the  next  time  of  divine  Service. 

Art.  V.  — Every  Sunday,  before  the  con- 
clusión of  divine  Service,  the  minister  shall 
read  a list  of  all  the  causes  (not  secret)  in 
which  any  judicial  business  has  been  done  in 
the  course  of  the  week,  with  a brief  intima- 
tion  of  the  nature  of  the  business  done  in 
each. 

Art;  vi Any  person  who  conceives  him- 

self  to  have  reason  to  complain  of  anything 
done,  or  omitted  to  be  done,  in  the  way  of 
judicial  business,  by  such  natural  judge,  out 
of  church,  may,  on  the  next  Sunday  after  such 
ground  of  complaint  comes  to  his  knowledge, 
or,  if  on  that  day  prevented  without  his  de- 
fault,  on  the  first  Sunday  in  which  it  is  in  his 
power,  State  such  ground  of  complaint  to  the 
judge,  in  the  face  of  the  congregation : on 
which  occasion  any  questions  relative  there- 
to may  be  put  to  him  by  or  in  behalf  of  the 
persona  interested : and  to  every  such  ques- 
tion,  if  pertinent  in  matter,  and  not  disre- 
spectful  in  manner,  the  judge  is  hound  to 
make  answer  on  the  spot ; and,  if  thereto  re- 
quired, to  set  down  in  writing  each  question, 
with  his  answer,  or  refusal  to  answer,  pro- 
ceeding  in  the  same  manner  as  in  the  making 
up  of  a record  jjjroces  verbal.'^ 

Art.  VII — No  creation  shall  he  made,  as 
ny  § 1,  Art.  II.,  of  an  office  of  parish  judge, 
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without  making  provisión  at  the  same  time 
for  a justice-hafl,  with  a dwelling-house^  for 
the  judge.  And  until  such  hall  and  dwelling- 
bouse  are  built,  or  otherwlse  provided,  the 
same  use  shall  be'  made  of  the  church,  for 
the  purposes  of  justice,  by  the  instituted,  as 
might  be  by  the  natural  judge. 

Art.  VIII On  Sundays,  instead  of  the 

justice -hall,  the  court  shall  be  holden  in 
church,  immediately  after  divine  Service;  and 
in  the  case  where  the  jurisdiction  of  a p^ish 
court  has  been  made  to  extend  over  divers 
parishes,  then  alternately  in  the  churches  re- 
spectively  belonging  to  those  parishes. 

Art.  IX Minutes  of  the  judicial  business 

done  in  that  parish  since  the  last  time  of  sit- 
ting  there  (such  minutes  being  drawn  up  upon 
the  plan  mentioned  in  Art.  V.)  shall  then  also 
be  read  by  the  minister  before  the  conclusión 
of  divine  Service,  having  been  furnished  hiiu 
for  that  purpose  by  the  judge. 

TITLE  VI. 

OF  THE  IMMEDIATE  DISTRICT  COURT. 

Art.  i. — To  the  immediate  district  court 
belongs  all  immediate  judicial  power  (that  of 
the  tribunals  of  exception  excepted)  within 
the  territorial  limits  of  the  district,  in  con- 
curren ce  with  the  several  parish  for  cantón] 
courts  within  the  district. 

For  other  matters  touching  its  jurisdiction, 
see  Tit.  II.  III.  IV.  and  V. 

Art.  II To  the  judge  of  the  immediate 

district  court,  the  district  assembly,  under 
the  controul  of  the  department  assembly, 
may  add  as  many  fellow-judges  as  it  thinks 
proper,  with  the  same  powers,  rank,  and  sa- 
lary ; provided  that  no  more  than  one  judge 
shall  act  at  the  same  time,  on  the  same  point, 
in  the  same  cause. 

Art.  III.  — The  salary  of  a judge  of  an 
immediate  district  court  shall  be  [ ] livres 

a-year. 

Art.  IV In  the  following  cases  there 

shall  regularly  be  no  appeal  from  the  district 
court  of  appeal  to  any  other  court : — 

1.  Embezzlement. 

2.  Theft. 

3.  Defraudment,  except  where  operated  in 
the  way  of  forgery. 

4.  Robbery. 

5.  The  attempt  or  preparation  to  commit 
an  offence  of  any  of  the  above  kinds. 

6.  Homicide,  or  incendiarism,  in  prosecu- 
tion  of  the  design  of  committing  an  offence 
of  any  of  the  above  kinds. 

Art.  V Appeal,  however,  shall  go,  in 

any  of  the  above  cases,  to  the  metropolitan 
court,  upon  a requisition  made  for  that  pur- 
pose, and  signed  by  any  of  the  following  set» 
of  persons : — 

1.  One  [fourth]  part  of  the  wholfe  Ruoa» 
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ber  df  the  members  of  tbe  Department  as> 
sembly. 

2.  One  [fburtb]  part  of  the  whole  number 
of  tite  members  of  the  district  assembly. 

8.  One  [fourth]  part  of  the  whole  number 
of  the  members  of  the  community  of  the  town 
where  the  district  court  of  appeal  has  its  seat. 

4.  One  [tenth]  part  of  the  whole  number 
of  the  active  citizens  of  the  to%vn,  in  a to^vn 
of  4000  inhabitants,  one  twentieth  in  one 
of  8000  inhabitants,  one  thirtíeth  in  one  of 
12,000  inhabitants,  and  so  on.  [See  Décret 
sur  les  Municip.,  Art.  V.] 

Art.  vi To  the  end  that  due  time  may 

not  be  wanting  for  the  collection  of  signa- 
tures,  [two]  days  at  least,  both  exclusive, 
shall  intervene,  in  every  case,  between  the 
day  of  sentence  and  the  day  of  execution : 
within  which  interval,  if  three  members  of 
any  of  the  administrative  bodies,  or  ten  of 
the  active  citizens,  above  mentioned,  concur 
in  signing  and  presenting  a preliminary  re- 
quisition  to  that  purpose,  [seven]  such  entire 
days,  reckoning  from  the  day  of  presentation, 
shall  be  given,  for  collecting  signatures  for 
a definitive  requisition. 

Art.  VII But,  although  appeal  be  ex- 

cluded,  petitions  for  expedition  may,  at  any 
time,  and  in  all  causes,  be  preferred  from 
this  court  to  the  court  next  above,  as  well 
as  complaints  for  misbehaviour  on  the  part 
of  the  judge. 

Art.  VIII In  civil  cases,  on  a judgment 

of  the  district  court  of  appeal,  execution  shall 
have  place  provisionally,  notwithstanding  the 
appeal;  security  being  exacted,  and  the  other 
precautions  taken  which  are  prescribed  in  the 
code  of  procedure,  to  prevent  the  happening 
of  irreparable  damage. 

Art.  IX So  in  penal  cases,  where  the 

punishment  decreed  is  no  other  than  pecu- 
niary ; as  likewise  with  regard  to  such  part 
of  the  punishment,  if  any,  as  is  not  contested 
by  the  appeal.* 

Art.  X. — If,  for  want  of  such  precaution, 
or  through  insufficiency  of  the  precaution,  ir- 
reparable damage  should  actually  ensue,  the 
least  punishment  to  which  the  judge  can  he 
sentenced  is,  in  case  of  evil  intention  [ffiaw- 
vaise  ybi,]  forfeiture  and  incapacitation,  to- 
gether  with  the  obligation  of  making  such 
pecuniary  satisfaction  as  is  in  his  power : in 
the  case  of  culpable  negligence,  or  temerity, 
injunction  to  be  more  circumspect,  together 
with  a fine  applicable  in  part  of  satisfaction. 

Art.  XI Examples  of  cases  of  irrepa- 

rable damage : — 

1.  Loss  of  female  honour,  by  delivery  into 
the  power  of  a false  husband,  father,  guar- 
dián, or  master. 

2.  Loss,  destruction,  or  damage  of  effects 
poesessed  of  a valué  of  affection : such  as  trees, 

• This  alludea  to  the  appeal  a nimid^  or  ab  in- 
tongrud. 
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serving  for  shelter  or  ornament ; favourite 
animáis;  uncopied  manuscripts;  family  pie- 
tures  ; matchless  articles  of  natural  history, 
antiquities,  &c. 

Art.  XII.  — In  civil  cases,  and  in  penal 
cases,  where  the  punishment  decreed  is  no 
other  than  pecuniary,  no  appeal  shall  bj  suf- 
fered  to  go  from  the  district  court  of  appeal 
till  the  appellant,  if  not  a pauper,  has  depo- 
sitad in  the  hands  of  the  public  advócate,  on 
the  other  side,  [48]  livres ; which  sum  shall 
be  forfeited,  over  and  above  costs,  if  the  de- 
cree of  the  court  above  is  unfavourable  to  the 
appeal,  unless  the  judge  of  the  court  above 
enters  upon  the  instruinent  of  appeal  a cer- 
tificate  of  reasonable  cause. 

Art.  XIII — Ñor  although  the  defendant 
be  a pauper,  unless,  previously  to  the  appeal, 
his  advócate-general  at  the  court  appealcd 
from  shall  have  entered  a like  certifícate. 

Art.  XIV.  — But  if  he  can  find  any  one 
to  advance  the  deposit,  as  likewise  any  re- 
sponsible  person  to  be  his  security  for  the 
costs,  the  appeal  shall  go,  without  any  such 
certifícate.  And  for  this  purpose,  two  full 
days  shall  be  allowed  him,  between  the  sign- 
ing of  judgment  and  the  execution,  saving 
all  precautions  necessary  to  prevent  the  exe- 
cution from  being  eliided. 

Art.  XV Deposit-money  thus  forfeited 

shall  go  to  [the  paymaster  of  the  district]  to 
the  use  of  tlie  district,  and  be  comprised  in 
the  public  advocate’s  quarterly  account  with 
[the  paymaster,]  according  to  Tit.  XIV. 

TITLE  VII. 

OF  THE  DISTRICT  COURT  OF  APFEAL. 

Art.  i To  the  district  court  of  appeal 

belongs  the  cognizance  of  all  causes  (thosc 
belonging  to  the  tribunals  of  exception  ex- 
cepted)  in  the  way  of  appeal,  as  well  from 
the  immediate  district  court  as  from  the  sc- 
veral  parish  [or  cantón]  courts  within  the 
district. 

For  other  matters  touching  its  jurísdictiot», 
see  Tit.  II.  III.  IV.  and  V. 

Art.  II To  the  judge  of  the  district 

court  of  appeal  may  be  added  fellovv-judges, 
in  like  manner  as  to  the  judge  of  the  iiniiie- 
diate  district  court,  according  to  'fit.  VI. 

Art.  III.  — The  salary  of  a judge  of  a 
district  court  of  appeal  shall  be  [ ] livres 

a-year. 

TITLE  VIII. 

OF  THE  DEPARTMENT  COURT. 

Art.  i. To  the  department  court  belongs 

the  cognizance  of  all  causes  in  the  way  of  ap- 
peal from  the  district  court  of  appeal ; or  of 
complaint  for  misbehaviour  on  the  part  oí 
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tlie  judge,  or  of  petition  for  expedition ; but 
of  no  cause  in  the  first  instance.  _ . . 

For  other  matters  touching  its  junsdiction, 
see  Tit.  II.  III.  IV.  and  V. 

Art.  II To  the  judge  of  the  department 

court,  the  department  assemhly  may  add  as 
many  fellow-judges  as  it  thinks  proper,  with 
the  same  powers,  rank,  and  salary : provided 
that  no  more  than  one  judge  shall  act  at  the 
same  time,  on  the  same  point  of  the  same 
cause. 

Art.  III. — The  salary  of  a judge  of  a de- 
partment court  shall  be  [ ] livres. 

TITLE  IX. 

OF  THE  METROPOLITAN  COURT. 

Art.  i The  judges  of  the  metropolitan 

court  shall  be  elected  by  the  national  assem- 
bly.  No  vacancy  shall  be  filled  but  out  of 
the  rank  of  judges  next  below. 

Art.  II.  — A judge  of  the  metropolitan 
court  shall  hold  his  office  for  life,  unlcss  va- 
cated  in  one  or  other  of  the  following  ways : 

1.  Resignation. 

2.  Forfeiture  j udicially  pronounced. 

3.  A motion  by  a majority  of  all  the  mem- 
bers  entitled  to  vote  in  the  national  assemhly. 

4.  A motion  by  a majority  of  all  the  elec- 
tors  and  members  entitled  to  vote  at  the  last 
preceding  election,  general  or  particular,  for 
the  choice  of  a judge  of  the  metropolitan 
court,  or  of  a member  of  the  national  as- 
sembly. 

Art.  III By  a motion  vvithout  forfeiture, 

a metropolitan  judge  loses  his  judicial  rank, 
but  not  his  salary.  He  also  loses  his  capacity 
of  being  re- elected  during  the  continuance  of 
the  same  legislatura. 

For  other  matters  touching  its  jurisdiction, 
see  Tit.  II.  III.  IV.  and  V. 

Art.  IV.  — The  salary  of  a judge  of  the 
metropolitan  court  shall  be  [ ] livres. 

Art.  V. — To  the  metropolitan  court  shall 
belong  [ ] judges,  with  equal  power,  rank, 

and  salary:  provided  that  no  more  than  one 
judge  shall  act  at  the  same  time,  on  the  same 
point,  in  the  same  cause.  But  as  many  as 
happen  at  any  time  to  be  unemployed,  may, 
and  ought  to  sit  as  assessors  without  vote. 

Art.  Tí. — To  the  metropolitan  court  be- 
longs  the  cognizance  of  all  causes  not  parti- 
cularly  exceptad,  in  the  way  of  appeal  from 
the  department  court  [or,  if  no  department 
courts,  from  the  district  courts  of  appeal.] 

Also  complaints  for  misbehaviour,  and  pe- 
titions  for  expedition,  even  in  such  cases  as 
SU’e  excluded  from  appeal. 

Art.  VII — Business,  asit  comes  in,  shall 
be  distributed  among  the  .several  judges  by 
rotation. 

Art.  VIII From  the  decree  of  a judge 

of  the  metropolitan  court,  neither  can  any 
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appeal,  ñor  any  petition  for  expedition,  be 
preferred,  without  being  accompanied  with 
a complaint  of  misbehaviour  on  the  part  of 
the  judge : ñor  can  any  order  for  expedition 
be  issued  to  him,  ñor  any  cbange  be  made  in 
his  decree,  without  censure  passed  on  him  at 
the  same  time. 


TITLE  X. 

NATIONAL  ASSEMBLY  COURT. 

Art.  i Complaint  against  a judge  of  the 

metropolitan  court  for  misbehaviour  cannot 
be  made  anywhere  but  in  the  national  as- 
sembly,  ñor  there  unless  signed  by  [six] 
members. 

Art.  II.  — If  received  by  the  assemhly,  it 
shall  appoint  two  committees,  one  to  try  and 
report,  the  other  to  prosecute. 

Art.  III Such  trial  shall  be  conducted, 

from  beginning  te  end,  with  open  doors,  and 
with  the  utmost  possible  degree  of  publicity. 

Art.  IV No  criminal  accusation  shall 

be  preferred  in  the  national  assemhly  against 
any  other  person  whatever  than  a judge  of 
the  metropolitan  court,  except  for  offences 
committed  in  face  of  the  assemhly. 

TITLE  XI. 

OF  PURSUER-GENERALS. 

Art.  i.  "—The  functions  of  a pursuer- 
general  of  an  immediate  court  shall  be,  in 
civil  matters  — 

1.  To  reclaim  the  execution  of  all  laws  in 
the  execution  of  which  no  individual  has  any 
special  interest,  and  of  those  in  the  execution 
of  which  the  nation  has  a special  interest  of 
its  own,  supeiadded  to  that  of  individuáis. 

2.  "To  act  on  behalf  of  the  king  in  his  in- 
dividual capacity,  as  well  in  the  character  of 
defendant  as  that  of  plaintiff. 

3.  To  act  on  behalf^  of  every  [plaintiff'^ 
who,  through  poverty  and  want  of  friends, 
is  unable  to  engage  any  other  advócate. 

4 To  obvíate  any  prejudice  he  sees  likely 
to  result  to  justice  from  any  oversight  or  un- 
skilfulness  on  the  part  of  a [plaintiff who 
pleads  his  own  cause,  or  on  the  part  of  his 
advócate,  gratuitous  or  professional. 

Art-  II.  — In  penal  matters  — • 

1.  To  superintend  the  proceedings  of  every 
prívate  prosecutor ; to  assist  him,  in  case  of 
oversight  or  unsküfiilness ; and  to  watch  over 
him,  and  prevent  collusion  with  the  de- 
fendant. 

2.  To  rgclaim  the  execution  of  all  penal 
laws,  by  performing  the  functions  of  prose- 
cutor where  no  private  prosecutor  has  first 


“ Def.  G.  Omit  this  paragraph. 
” Def.  G.  Defendant. 
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presented  himself,  and  in  the  cases,  if  any, 
where  individuáis  are  not  admitted  to  pro- 
sepute. 

Art.  III. — In  cases  where  the  adminis- 
tratíve  boiíy  of  the  territory  for  which  he 
serves,  is  enpowered  to  act  in  the  character 
of  pursuer  by  the  hands  of  its  procurator- 
syndic,  and  the  pursuer-general  is  not  en- 
gaged  by  his  office  in  the  other  side,  he  has 
concurrent  authority  with  such  procurator- 
syndic,  each  cause  belonging  to  that  one  of 
them  who  is  first  seized  of  it.  But,  to  pre- 
vent  collusion  or  remissness,  each  of  them 
has  a right  to  receive  communication  of  all 
such  business  carried  on  by  the  other. 

Art.  IV.  — Where  a [pursuer  whose 
interests  a [pursuer-general ^2  has  espoiised, 
happens  to  be  made  [defendaní  *]  in  a cross 
cause  growing  out  oí  that  in  which  he  was 
[puísaer,’']  the  [pursuer-general,'”^  and  not 
the  [defender-general,y'\  shall  take  in  charge 
the  interests  of  such  party  in  such  derivativo 
cause. 

Art.  V In  a court  of  appeal,  the  client 

of  the  [pursuer-general »]  shall  be  the  party 
whor  was  the  client  of  the  [pursuer-general”'\ 
of  the  immediate  court  in  the  original  cause, 

Art.  VI. — Clauses  in  the  oath  of  office  to 
he  taken  by  the  pursuer-generals,  in  the  room 
of  clause  I.  in  the  oath  appointed  to  be  taken 
by  judges : — 

1.  That  I will,  at  all  times,  be  vigilant  in 
looking  out  for,  forward  in  entering  upon, 
and  faithful  in  executing,  all  such  business 
as  the  law  has  given  in  charge ; not  suíFering 
myself  to  be  turned  aside  from  the  pursuit 
or  the  performance  of  it,  by  indolence,  or  by 
interest,  by  hope  or  by  fear,  by  aífection  or 
by  enmity  towards  any  individual,  or  class  of 
men,  or  party,  in  the  State. 

Art.  VII 3.  That  in  my  zealon  behalf 

of  the  cause  I haVe  in  charge,  l will  not  seek 
to  serve  it  at  the  expense  of  truth  or  justice. 
I ivill  not  use  any  endeavoufs  to  cause  to  be 
received  as  true,  any  fact  which  I do  not  be- 
lieve  to  be  true ; ñor  as  j ust,  any  conclusión 
which  1 do  not  believe  to  be  just;  ñor  my 
persuasión  of  the  truth  of  any  fact,  or  the 
justice  of  any  conclusión,  as  stronger  than  it 
really  is : ñor  viáll  I seek  to  put  upon  the 
conduct  of  any  man,  any  colouring  other  than 
what  I believe  to  he  true ; ñor  will  I exer- 
cise  partiality  in  favour  of  the  party  whose 
interest  I espouse,  any  otherwise  than  by  do- 
ing  such  acts  as  justice  retjuires  to  be  done, 
and  giving  such  counsel  as  justice  requires  to 
be  given,  on  his  bebalf,  and  by  applying  my 
iaculties  to  the  discovering  and  prasenting 
of  such  considerations  as  make  in  favour  of 


’ Def.  G.  Defendant 

* Def.  G.  Defender-General. 

* Def.  o.  beconie  Pursuer. 
t Def.  G,  Pursuer-General. 


his  cause,  in  preference  to  such  as  make 
against  it. 

^or  the  provisions  relative  to  pursuer— 
generáis,  see  Tit.  III.  Of  Judges. 

TITLE  XII. 

OF  DEFENDER-GENERALS. 

Art.  i The  functions  of  a defender- 

general  of  an  immediate  court  shall  be,  in 
matters  civil  as  well  as  penal 

1.  To  act  on  behalf  of  every  defendant 
who,  through  poverty  and  want  of  friends, 
is  unable  to  engage  any  other  advócate. 

2.  To  obviate  any  prejudice  he  sees  likely 
to  result  to  justice,  from  any  ovcrsight  or 
unskilfulness  onthe  partof  a defendant  who 
pleads  his  oivn  cause,  or  on  the  part  of  his 
private  advócate,  gratuitous  or  professional. 

Art.  II To  act  on  behalf  of  the  admi- 

nistrative  body  of  the  territory,  for  which  he 
serves,  in  cases  where  the  pursuer-general  is 
engaged  on  the  other  side.  But  this  in  con- 
currence  with  the  procurator-syndic  of  that 
body,  in  the  same  manner  as  the  pursuer- 
general  would  have  had  to  act. 

For  the  other  provisions  relaüve  to 
defender-generals,  see  Tit.  III.  Of  Judges, 
and  Tit.  XI.  Of  Pursuer- Generáis. 

TITLE  XIII. 

OF  SECRET  CAUSES.* 

Art.  i In  certmn  causes  the  proceedings 

shall  be  secret  throughout,  except  in  the 
courts  hereinafter  mentioned.  These  are  — 

I.  Wliere  secresy  is  necessary  to  the  peace 
or  honour  of  families,  by  reason  of  the  dis- 
honour,  or  other  uneasiness,  which  might  en- 
sile, if  the  disagreements  and  weaknesses, 
and  other  unprosperous  circumstances  of  their 
members,  were  to  be  divulged  to  the  world  at 
large. 

On  this  ground,  the  following  causes  are  to 
be  dassed  under  the  head  of  secret  causes  ; — 

1.  Generally  all  causes  in  which  near  re- 
lations  are  concerned  against  each  other. 

2,  Also  causes  betwixt  guardián  and  ward, 
in  as  far  as  the  propriety  of  the  conduct  of 
the  ward  comes  in  question. 

Art,  II Under  the  denomination  of  near 

relations  are  to  be  comprehended,  for  this 

• This  Title  belongs  properly  to  the  Code  qf 
Procedure,  A general  sketch  of  the  contents  is 
given  here,  to  serve  as  an  object  of  comparison 
with  the  article  of  the  Committee’s  Draught, 
[TIT.  I.  Art.  2.]  which  touches  upon  the 
topic  of  publicity,  and  that  part  which  cqneer^ 

the establishment of  family-tribunals  [TIT.  IX. 

Art.  11,  12,  13,  and  14;]  an  esublishment, 
the  design  of  which,  it  is  conceived,  would  be 
better  answered  by  a modification  thus  given  to 
the  proceedings  of  the  ordinary  courts. 
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purpose,  persons  related  to  an  individual  in 
any  of  the  following  degrees,  by  blood  or  al- 
liance  ; viz. 

1.  Wife,  or  husband. 

2.  Descendants. 

3.  Father,  mother,  and  other  relations  in 
the  descending  Une. 

4.  Brethren  and  sisters,  of  the  whole  or 
half  blood,  and  their  descendants. 

5.  Uneles  and  aunts,  of  the  whole  or  half 
blood,  in  any  degree. 

Art.  III To  this  class  belong,  in  amore 

especial  manner,  causes  of  the  following  na- 
ture : — 

1.  Causes  between  husband  and  wife,  for 
disobedience,  extravagance,  hard  treatment, 
adultery,  or  impotence. 

2.  Causes  between  parent  and  child  for 
extravagance,  undutifulness,  idleness,  theft, 
embezzlement,  defraudment,  indecorum,  on 
one  side ; or  hard  treatment,  or  neglect  of 
education,  improper  ediication,  or  exposal  of 
chastity,  on  the  other. 

3.  Prosecutions  for  incest ; and  causes  in 
the  course  of  which  incest  may  come  to  be 
proved,  or  to  be  attempted  to  be  proved. 

4.  Causes  relativo  to  the  pregnaney  or  de- 
livery  of  unmarried  women,  and  the  discovery 
of  the  father  of  the  child. 

Art.  IV.  — But  the  secresy  shall  not  be 
carried  beyond  the  occasion ; insomuch  that, 
in  relation  to  any  point  in  respect  to  which 
it  may  be  clear  that  neither  the  honour  ñor 
the  peace  of  the  parties  litigant,  or  any  of 
them,  can  be  affected  by  the  publicity  of  the 
proceedings,  the  same  publicity  shall  be  ob- 
served  as  in  other  cases. 

Such  may  be,  for  example, 

1.  Any  mere  question  of  law  relativo  to 
a family  settlement,  or  a will,  or  a share  in 
the  effeets  of  an  intestate, 

2,  Any  question  of  fact  in  any  such  cause 
not  aífecting  the  moral  character  of  the  party, 
or  relativo  to  the  condiict  of  some  stranger. 

Art.  V. — II.  Where  secresy  is  dictated  by 
the  regard  due  to  deceney.  To  this  class  be- 
long such  causes  as  are  covered  with  the  veil 
of  secresy,  in  order  to  avoid  wounding  or 
cnfeebling  the  sentiment  of  modesty,  as  well 
on  the  part  of  the  auditors  as  the  persons 
concerned,  viz. 

Causes,  as  well  penal  as  civil,  relativo  to 
any  irregularities  of  the  venereal  appetite ; 
including  several  of  those  mentioned  under 
the  former  head. 

Art.  vi — In  causes  appointed  to  be  kept 
secret  for  the  peace  or  honour  of  families, 
the  secret  mode  of  proceeding  shall  not  be 
observed  unless  on  the  requisition  of  some 
one  at  least  of  the  parties. 

Art.  VII.  __  Causes  appointed  to  be  kept 
secret  for  the  sake  of  deceney,  shall  be  kept 
so  although  the  parties  were  all  of  them  tp 
desire  the  contrary. 
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Art.  VIII. — The  seal  of  secresy,  baving 
been  once  aiUxed,  shall  not  be  taken  off,  iin- 
less  in  the  cases  mentioned  in  Art.  IV.  until 
after  judgment  in  the  last  instance : ñor  then, 
unless  some  one  of  the  parties  demands  it ; 
alleging  for  the  ground  of  bis  demand,  par- 
tiaUty  on  the  part  of  the  jjidges,  or  some  one 
of  them,  through  whose  hands  it  has  passed. 
The  cause  shall  in  that  case  be  re-heard  pub- 
licly  before  a judge  of  equal  rank,  to  be  named 
by  the  supreme  court ; and  if  such  charge 
of  partiaUty  shall  have  been  deemed  rash  or 
malicious,  the  oíFender  shall  suflfer  as  well  for 
the  wound  given  to  the  peace  or  honour  of 
the  family,  as  for  the  calumny  against  the 
judge. 

Art.  IX.  — III.  In  certain  causes,  secresy 
shall  be  observed  at  the  outset,  to  prevent 
falsehood  from  gaining  instruction.  These 
are — __ 

1.  All  penal  causes  admitting  of  corporal 
punishment,  afflictive  or  ignominious,  or  im- 
prisonment,  or  banishment  for  any  longer 
term  than  a year. 

2.  All  causes,  civil  as  well  as  penal,  upon 
special  and  satisíactory  reason  given  for  ap- 
prehending  a confederacy  in  falsehood. 

In  the  latter  class  of  causes,  the  examina- 
tion  of  each  exammant,  whether  party  or  wit- 
ness,  may,  and  in  the  former  shall,  of  course, 
be  performed  in  secret ; and  such  secret  ex- 
amination  may  even  be  repeated,  so  long  as 
it  is  thought  proper  by  the  judge  to  examine 
them  separately : but  j udgment  shall  never 
be  given  until  the  minutes  of  secret  examU 
nation  have  been  read  in  public,  the  exami- 
nants  re-examined  in  public,  with  liberty  to 
object  to  the  verity  of  the  minutes,  and  con- 
frontation,  where  proper  and  possible,  per- 
formed, and  parties  and  advocates  on  both 
sides  heard  in  argument. 

Art.  X.  — Out  of  regard  to  pecuniary 
reputation,  certain  inquiries  shall,  at  the  re- 
quisition of  any  party,  be  made  in  the  secret 
mode,  in  the  course  of  whatever  cause  they 
come  to  be  made.  These  are  — 

1 . Inquiries  made  relative  to  the  pecuniary 
circumstances  of  both  or  either  of  the  parties, 
for  the  purpose  of  awarding  satisfaction  in 
case  of  an  oflfence  other  than  infamous. 

2.  Inquiries  made,  in  the  same  View,  rela- 
tive to  the  circumstances  of  the  party  injured, 
in  case  of  an  infamous  ofience. 

3.  Inquiries  made,  in  cases  of  debt,  into 
the  pecuniary  circumstances  of  either  party, 
for  the  purpose  of  ascertaining  whether  any 
and  what  respite  shall  be  granted  to  the 
debtor. 

Art.  XI Present  at  all  secret  husmeas 

shall  be  a pursuer-general  and  a defender- 
general  ; and,  if  necessary,  a secretaiy  of  tha 
court,  to  take  the  minutes,  sworn  to  secresy 
in  like  manner  as  the  magistrales  above  men- 
tioned. [See  Tit.  III.  § 4.] 
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Abt.  XIL — For  all  secret  business  a par- 
ticular regístér-boók  shail  be  kept  under  tbe 
ñame  of  tíie  secret  register~book. 

Abt.  XIII Secret  business,  ünless  in 

case  of  out-door  duty,  sball  be  transacted  in 
tbe  judge’s  chamber ; tbe  adjournraetit  being 
performed  only  for  tbe  moment  in  incidental 
inquiries,  and  tbe  auditory  left  sitting  in  tbe 
public  place  of  justice 

TITLE  XIV. 

PAOPERS. 

Ar't.  i The  judge,  if  upon  reportby  tbe 

pursuer-general  or  tbe  defender-general,  as 
tbe  case  is,  it  sball  appear  to  him  that,  for 
tbe  rendering  of  justice  in  any  cause,  certain 
expenses  are  necessary  on  tbe  part  of  either 
of  tbe  parties,  wbo  is  unable  to  defray  tbem, 
sball  draw  upon  [tbe  paymaster  of  tbe  ter- 
ritory]  in  favour  of  such  advócate,  to  tbe 
amount  of  sucb  expense ; and  so  from  time 
to  time,  as  often  as  there  sball  be  occasiob, 
dnring  tbe  continuance  of  tbe  cause. 

Art.  II.  — In  such  draugbt  sball  be  spe- 
cified  a particular  of  all  tbe  several  purposes 
for  wbich  tbe  money  sball  be  deemed  neces- 
sary by  computation  : and  it  sball  be  signed" 
by  tbe  public  advócate  of  tbe  pauper,  as  well 
as  by  tbe  judge. 

Art.  III.  — [Four]  times  in  every  year 
[viz.  on  tbe  quarter-day  in  each  quarter,] 
tbe  public  advocates  of  tbe  territory  sball 
eacb  deliver  in  to  [tbe  paymaster]  an  account 
of  tbe  disbursements  of  all  monies  so  drawn 
for  and  received,  distinguishing  under  tbe  bead 
of  each  cause,  tbe  monies  received  and  dis- 
bursed  on  account  of  that  cause ; and  stating 
eacb  Ítem  of  disbursement,  according  to  tbe 
time  on  wbich,  and  tbe  particular  Service  for 
wbich  it  was  made : and  sball.  at  tbe  time  of 
delivering  in  sucb  adcount,  refund  tbe  whole 
of  tbe  balance  wbich  tbe  account  admits  to 
be  in  their  hands. 

Art.  IV.  — If  tbe  adversary  of  tbe  pauper 
on  whose  account  money  has  been  drawn  for, 
as  above,  sbould  be  a solvent  person,  and  it 
sbould  be  tbougbt  fit,  by  tbe  judge,  to  cbarge 
bim  witb  costs,  tbe  amount  sball  be  paid  to 
tbe  pauper’s  public  advócate,  and  by  him  re- 
funded  to  tbe  [paymaster  ofthe  territory']  at 
tbe  next  periodical  time  of  settling  their  ac- 
counts. 


TITLE  XV. 

OF  TRIAL  BY  JURY. 

Art.  i Trial  by  jury  sball  be  awarded 

no  otberwise,  than  upon  requisition  made  by 
some  one  of  tbe  sets  of  persons,  at  whose  re- 
quisitior.  appeal  goes,  according  to  Tit.  VI. 
from  tbe  district  court  of  appeal  to  Ibe  me- 


tropobtan  court,  in  tbe  cases  not  regularly 
appealable : ñor  sball  requisition  be  made  for 
that  purpose,  until  tbe  judgment  of  tbe  me- 
tropolitan  court  has  been  sent  down  to  tbe 
immediate  district  court,  where  execution, 
if  awarded,  is  to  be  performed. 

Art.  II.  — In  tbe  following  cases  alone, 
requisition  for  such  purpose  may  be  made : 

1.  Where  tbe  judgmentof  tbe  metropolitan 
court  imports  sentence  of  death,  or  indelible 
corporal  punishment,  or  afflictive  corporal 
punishment,  or  ignominious  corporal  punish- 
ment, 01*  imprisonment,  or  banisbment  from 
tbe  kingdom  for  a longer  term  than  a year. 

2.  When  tbe  decisión  of  tbe  metropolitan 
court,  respecting  tbe  principal  question  of 
fact,  is  opposite  to  tbe  decisions  of  botb  tbe 
courts  below. 

Art.  III In  all  cases  where  such  requi- 

sition isadmitted,  tbe  judgment  of  tbe  me- 
tropolitan court,  after  having  been  publicly 
read  in  tbe  immediate  court,  by  wbich  exe- 
cution is  to  be  awarded,  sball  be  hung  up, 
in  conspicuous  characters,  in  a particular  part 
of  tbe  court  appropriated  to  that  purpose: 
and,  to  give  time  for  tbe  collection  of  signa- 
tUres,  [two]  days,  botb  exclusive,  sball  in- 
tervene in  such  case,  between  tbe  hanging 
up  of  sucb  judgment  and  tbe  execution  of 
tbe  sentence,  for  a preliminary  requisition, 
as  according  to  Tit.  VI.;  and  [seven]  en- 
tire days  more,  reckoning  from  tbe  time  of 
presentation,  for  a definitive  requisition. 

Art.  IV,  — Upon  a rehearing  tbus  laid 
before  a jury,  all  witnesses  ougbt  regularly 
to  be  re-examined : but  as  it  may  happen 
that,  in  a cause  ever  so  strongly  contested, 
there  may  be  certain  points,  tbe  evidence 
respecting  wbich  may  appear  to  every  one 
incontestible  ; and  that  tbe  abode  of  tbe  wit- 
nesses, relative  to  those  points,  may  be  in 
foreign  parts,  or  very  distant  parts  of  tbe 
kingdom;  tbe  persons  requiring  may,  in  their 
requisition,  distinguish  such  witnesses  from 
tbe  rest : in  wbich  case,  tbe  readiiig  of  tbe 
minutes  of  wbat  passed  on  tbe  examination 
of  such  witnesses  at  tbe  former  trial,  sball 
stand  in  tbe  place  of  their  re-examination. 
And  it  is  tbe  duty  of  tbe  judge  to  point 
out  to  tbe  subscribers,  when  attending  him 
witb  tbe  requisition,  all  jvitnesses  so  circuin- 
stanced. 

Art.  V The  manner  of  striking  a jury 

sball  be  as  follows  : — 

Forty-two  persons  sball  be  taken,  by  lot, 
out  ofthe  list  of  tbe  active  citizens  dwelling 
in  tbe  town,  or  in  any  parish  of  wbich  tbe 
church  is  not  more  than  one  great  league  dis- 
tant from  tbe  town-house : tbe  lottciy  being 
drawn  by  [the  keeper  of  ths  //sí,]  in  tbe  pre- 
sence  ofboth  parties,  or  theirrepresentafives. 
Of  tbese  forty-two,  tbe  piirsuer  and  tbe  de- 
fendant  sball  each  strikc  off  twelve:  tbe  rc- 
maining  eighteen  sball  be  bound  to  attend* 
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of  those  who  attend,  an  equal  number  shall 
agaiii  be  stricken  oflf  by  the  parties  (if  there 
remain  an  odd  one,  that  odd  one  by  the 
judge,)  till  the  number  be  reduced  to  twelve ; 
these  twelve  shall  sit  upon  the  trial. 

Art.  vi. — The  judge  to  try  the  cause 
shall  be  a j udge  of  appeal  of  some  one  of  the 
districts  contiguous  to  that  by  the  immediate 
court  whereof  the  sentence  would  have  been 
to  be  executed : the  cholee  to  be  determined 
by  a lottery,  drawn  in  presence  of  the  parties, 
or  their  representatives,  by  the  judge  of  such 
immediate  court  : .provided  that  the  judge  so 
chpsen  may  sit  by  deputy,  if  he  thinks  proper, 

Árt.  vil  — The  punishment  of  a juror, 
for  non-attendance,  shall  be  a fine  of  [12] 
livres : and  if  the  cause  should  be  delayed  for 
want  of  a sufficient  number,  the  absentees 
shall,  amongst  them,  be  chargeable  with  the 
costs  occasioned  by  such  delay. 

Art.  VIII To  prevent  such  delay,  the 

number  deficient  may  be  supplied  amongst 
the  bystanders,  to  be  named  upon  the  spot, 
by  the  judge;  and  each  person  so  named,  if 
possessed  of  the  qualifications  of  an  active 
Citizen,  shall,  unless  objected  to  by  either 
party,  for  specific  and  sufficient  cause,  be 
forthwith  aggregated  to  such  of  the  jury  raen 
as  appear,  until  the  full  number  be  completed. 

Art.  IX.  — Persons  who  have  once  served 
on  a jury,  or  attended  for  that  purpose,  shall 
stand  exempted  from  taking  their  chance  a se- 
cond  time,  until  the  number  remaining  liable 
shall  be  reduced  below  eighty-five. 

Art,  X.  — When  the  evidence  has  been 
gone  through,  the  arguments  heard,  and  the 
judge’s  charge  deliveredj  balloting-balls  shall 
be  delivered  to  the  jury,  three  to  each : one 
black  one,  to  denote  conviction ; one  white, 
to  denote  acquittal ; and  the  one  half  black 
and  half  white,  to  denote  uncertainty.  To 
^ve  their  votes,  each  shall  secretly  deposit, 
in  one  common  box,  provided  for  that  pur- 
pose, the  ball  expressive  of  the  state  of  his 
Opinión,  returning  the  two  others,  with  equal 
secresy,  into  the  common  box,  or  bag,  in 
which  they  were  brought. 

The  defendant  shall  stand  acqultted,  if 
more  white  balls  than  one  are  found  iii  the 
voting-box,  or  if  there  be  not  so  many  as 
seven  black  ones. 

. Art.  XI.  — If  in  the  course  of  this  rehear- 
ing  any  fresh  matter  comes  out,  tending  to 
aggravatc  or  extenúate  the  offence,  the  judge, 


in  case  of  conviction,  may  vary  the  punish- 
ment accordingly : but  if  not,  it  is  expected 
of  him  that  he  adhere  to  the  sentence  pfo- 
nounced  by  the  metropolitan  court. 

Art.  XII At  the  trial,  either  party 

may  object  to  any  juryman,  on  the  ground  of 
partiality : and  such  objectión  shall  be  allowed 
or  disallowed  by  the  judge,  according  as,  upon 
due  examination,  he  finds  reasonable.  But 
every  such  objection  shall  be  raade,  before 
the  parties  are  admitted  to  strike  off  jurors, 
without  cause  assigned : ñor  shall  either  party 
be  admitted  to  object  to  any  juror,  after  the 
numbers  have  been  reduced  to  twelve,  un- 
less he  show,  to  the  satisfaction  of  the  judge, 
that  good  cause  of  objection,  on  his  part,  lay 
to  all  those  whom  he  struck  off,  out  of  the 
whole  number  of  forty-two,  at  the  time  of  the 
drawing  of  the  lottery. 

Art.  XIII Causes  of  partiality  to  war- 

rant  the  challenging  of  a juror,  may  be  any 
of  those  specified  in  Tit.  IV.,  to  which  may 
be  added,  the  case  where  there  is  reason  to 
think  that  the  juror  challenged  is,  by  reason 
of  some  party  affection,  prejudiced  against 
the  challenger.  But  the  allowing  or  disallow- 
ing  the  challenge  rests,  in  all  cases,  upon  the 
discretion  of  the  judge,  determining  upon  the 
party’s  own  examination,  upon  oath,  and  any 
other  evidence  thatbappens  to  be  fortheoming 
upon  the  spot. 

Art.  XIV The  metropolitan  court  may, 

if  it  thinks  proper,  order  that,  in  the  event  of 
a requisition  made  for  a jury,  the  minutes  of 
the  former  trial,  as  well  as  of  the  proceedings 
in  the  appeals,  shall  be  printed,  at  the  ex- 
pense, and  sold  for  the  account,  of  the  dis- 
trict  where  the  trial  will  be : in  that  case,  the 
trial  before  the  jury  shall  not  come  on  till  the 
minutes  above  mentioned  have  been  printed, 
and  a copy  delivered  to  each  of  the  eighteen 
jurymen  remaining  after  the  lottery  has  been 
drawn.  and  the  jury  reduced  to  that  number, 
from  forty-two,  as  by  Art.  V. 

The  jury,  if,  upon  comparison  of  the  evi- 
dence upon  the  trial  before  them  with  the 
evidence  on  the  former  triáis,  they  should 
deem  the  requisition  of  a jury  to  have  been 
frivolous,  and  made  without  reasonable  cause, 
may,  if  they  think  fit,  decree  that  the  loss, 
if  any,  upon  the  publication  of  the  minutes 
above  mentioned,  shall  be  borne  jointly  by 
the  persons  by  whom  the  requisition  was 
signed. 
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CHAPTER  I. 

TIT.  i Of  CoURTS  OF  JoSTICE,  AND  OF 

JUDGES  IN  GENERAL.* 

New  Draught Art.  I.  The  fountain  of 

justice  is  the  nation,  through  the  diannel  of 

* Whether  my  draught,  had  it  come  first, 
would  have  included  under  this  head  all  the  to- 
pics  which  have  been  embraced  by  the  commit- 
tee’s  draught,  was  not  worth  inquiry.  Treading 
in  their  steps,  I have  made  a point  of  exhibiting 
a succedaneum  to  everything  in  their  plan  that 
seemed  susceptible  of  amendment 

The  following  short  analysis  of  die  contents 
of  their  draught  will  serve  to  show,  at  the  same 
time,  the  arrangement  I should  have  preferred. 

The  four  first  articles  have  for  their  subject,  the 
Bource  from  whence  judicial  authority  is  henee- 
forward  to  bederived:  namely,  a joint  choice  to 
be  made  by  the  body  of  the  people  and  the  king, 
not  by  a buyer  and  seller,  as  under  the  ancient 
System  of  venality. 

The  seventh,  eighth,  and  ninth  articles,  are 
oceupied  in  setting  limits  to  the  powers  which  in 
future  are  to  be  regarded  as  belonging  to  the 
judicial  branch  of  government ; as  is  the  tenth, 
in  establishing  the  independen  ce  of  some  of  the 
classes  of  persons  to  whom  those  nowers  are  to 
be  entrusted,  in  as  far  as  indepenaence  consists 
in  the  not  being  removable,  except  in  the  way 
of  punishment. 

In  articles  5 and  12.  is  contained  the  first  pro- 
visión of  any  efficacy  that  is  to  be  found,  perhaps, 
in  any  European  code,  for  letting  the  }>oor,  that 
is,  the  bulk  of  the  community,  into  a share  of  the 

firotection  afForded  by  the  law ; to  wit,  by  abo- 
ishing  courUfees  and  law-taxes,  and  admitting 
every  man  to  plead  in  his  own  cause. 

Articles  13,  14,  15,  and  16,  are  employed  in 
taking  care  that  that  share  shall  be  an  equal  one ; 
by  the  abolition  of  those  iniquitous  privileges, 
which  gave  to  certain  classes  advantages  over 
others,  with  regard  to  the  facility  of  obtaining 
justice. 

Ardele  11  has  for  its  subject,  the  publicity  of 
law  proceedings,  the  surest  and  indispensable 
safeguard  of  all  justice. 

The  two  last  articles,  17  and  10,  are  resolu- 
tions  relative  to  business  extraneous  to  the  sub- 
ject of  this  draught;  namely,  the  establishraent 
of  a code  of  procedure  in  civil  causes,  and  of  a 
penal  code. 

Articles  2 and  3 are  also  resolutions  rather 
than  laws;  the  contents  being  re-enacted  in 
detail,  and  superseded  under  subsequent  heads. 
Many,  if  not  most  of  the  others,  may  perhaps 
be  found  in  the  same  case.  Resolutions  should 
be  marked  as  such,  and  collected  togetherin  the 
VOL.  IV. 


the  legislature,  Justice  shall  not  be  admi- 
nistered  in  the  ñame  of  ihe  King,  or  any 
single  person.  (1) 

Committee’s  Draught.  — Art.  I.  Justice 
shall  be  administered  in  the  ñame  of  the 
King.  No  individual  subject,  no  body-cor- 
porate,  can  have  the  right  of  causing  it  to  be 
rendered  in  their  ñames,  (a) 

Observations.  — (1)  (a)  Justice  to  be  ad- 
ministered in  the  king’s  ñame  ? — Why  so  ? 
Avhy  in  the  ñame  of  any  one  ? What  is  the 
meaning  ofadministe ring  justice  in  this  or  that 
person’s  ñame  ? Whatever  is  done  in  the  way 
of  justice,  is  done  under  the  authority  of 
some  jiidge,  either  immediately  by  himself, 
or  by  some  person  under  his  controul.  In  this 
way,  as  in  every  other,  whatever  act  is  done 
by  any  man  ought  to  bear  the  ñame  of  him 
who  does  it,  that  the  title  it  Jias  to  obedience 
may  be  exactly  known,  and  that  he  whose 
act  it  is  may  be  responsible  for  the  conse- 
quences.  The  introduction  of  the  ñame  of 
any  person  other  than  the  judge,  in  acts  ex- 
pressive  of  the  will  or  opinión  of  a judge,  is 
of  evil  example,  and  tends  to  incúlcate  false 
and  mischievous  conceptions.  The  king’s 
ñame  ought  least  of  all  to  stand  as  an  excep- 
tion  to  this  rule : if  the  king’s  will  is  the 
cause  of  repdering  justice,  the  inference  is, 
that  the  king’s  will  ought  to  be  the  guide  in 
rendering  it.  Towhat  purpose,  then,  begin 
a body  of  laws  with  a figure  of  speech,  which 
has  no  precise  meaning,  which  has  no  use, 
and  which,  if  it  had  any  eflfect,  would  have 
a mischievous  one  ? 

The  idea  of  the  king’s  being,  as  the  lawyers 

front  of  the  body  of  laws  to  which  they  relate. 
They  are  a sort  of  scaffolding,  which  is  of  no 
use  when  the  building  is  up,  and  ought  not  to 
remain  mixed  with  it. 

Source  of  judicial  power,  limits  of  judicial 
power,  justice  to  everybody,  and  that  equal  jus- 
tice : such  are  in  brief  the  topics  touched  upon 
in  this  title. 

At  so  small  an  expense  of  paper,  seldom,  if 
ever,  havesuchlargeadvances  been  made  towarda 
the  point  of  perfection  in  any  public  line.  This 
tribute  of  applause,  suggested  by  a general  view, 
could  not  in  justice  be  withheld;  what  particular 
remarks  I may  have  occa.sion  to  present,  will  wear 
a diíFerent  complexión.  Unhappily,  where  Icgis. 
lation  is  the  subject,  commendation  is  waste  paper ; 
it  is  only  correction  that  can  be  of  use. 
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tonn  it,  the  fountain  of  justice,  is  a remnant 
of  feudal  barbarism  ; a braiich  of  that  poison- 
ous  tree  wbich  the  National  Asaembly  have 
alrcady,  to  their  immortal  honour,  rooted  iip.* 
Under  that  systeni,  that  justice  should  be 
adininistered  in  the  king’s  ñame  was  equally 
natural  and  proper : — Why  ? because  under 
that  System  it  used  actually  to  be  adininis- 
tcred  by  him : under  that  System  he  used 
actually  to  sit  as  judge.  It  was  equally  na- 
tural and  neccssary  he  should  do  so:  he  of 
all  nien  stood  the  best  chance,  though  a pre- 
carious  One  it  often  was,  of  seeing  his  decrecs 
respected : he,  whose  standard  was  followed 
In  time  of  war,  was  the  only  man  whose  voice 
would  be  listened  to  in  time  of  peace.  In 
that  short  interval,  justice  was  his  great  em- 
ployment.  Legislation  there  was  scarce  any ; 
forésight,  leisure,  intelligence,  power,  every 
requisite  for  it,  was  wanting,  Peace  was 
kept,  government  was  carried  on,  as  occasion 
started,  in  the  expost  /acto  inode  of  judiciary 
decrees.  Administration  there  was  next  to 
iionc  : no  public  purse  : towns  without  go- 
vernment, except  that  of  masters  over  slaves ; 
no  standing  army ; the  idea  of  colonies  and 
of  a navy  equally  unknown ; there  was  next 
to  nothing  to  adminístrate.  The  king  was 
inaintained,  and  a considerable  part  of  the 
small  expense  of  government  defrayed,  out 
of  the  king’s  private  estáte. 

As  the  business  of  legislation  and  admi- 
nistration increased,  not  to  mention  the  more 
important  business  of  luxury  and  pleasure, 
the  king  withdrew  himself  little  by  little 
from  the  judgment-seat : first,  judges  were 
called  in  to  his  assistance  : by  degrees  he  left 
them  to  sit  and  act  by  themselves,  with 
liberty  to  make  use  of  his  ñame.  In  that 
State  of  things,  there  was  a use  and  propriety 
in  introducing  the  king’s  ñame  into  the  pro- 
ceedings  of  courts  of  justice.  At  this  time 
of  day,  were  a king  to  take  a faucy  to  resume 
bis  long-abandoned  statiou  on  the  judgment- 
seat.  would  either  Frenchmen  or  Englishmen 
permit  it  ? They  know  better.  Court  is 
the  región  of  favour : the  very  air  of  it  is 
pestiferous  to  justice.  Then  why  give  the 
people  to  understand  that  the  king  is  judge, 
whcu  he  is  no  such  thing?  Leave  the  rattle 
of  tiction  to  such  children  in  legislation  as 
our  lawyers.  Y ou,  who  to  the  virtue  of  youth, 
add  the  intelligence  of  manhood,  what  use 
mn  such  toys  be  of  to  you  ? 

If.  for  the  sake  of  dignity,  you  wish  at  any 
time,  in  the  language  of  your  solemn  acts, 
to  throw  a sort  of  veil  over  the  personality 
of  the  judge,  a better  cannot  be  found  than 
what  all  nations  possess  in  the  abstract  term 
Justice:  instead  of  De  par  le  Hoi,  say  De 
par  la  Justice. 

The  king,  it  wül  be  said  on  the  other  side, 
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is  the  executive  power : it  is  in  bis  ñame, 
therefore,  that  the  decrees  of  justice  ought  to 
be  executed ; at  least,  if  not  originally  pro- 
mulgated.  This  comes  of  oíd  confused  Sys- 
tems and  ill-imagined  appellatives.  The  king 
is  not,  ñor  ever  can  be,  in  any  proper  sense 
of  the  word  execution,  the  executive  power : 
the  power  of  the  nation,  in  as  far  as  it  is 
employed  in  the  execution  of  the  decrees  ot 
judges  against  the  opponents  of  justice,  is 
not,  ought  notto  be,  cannot  be,  in  the  king’s 
hand.  It  must  be  in  the  hands  of  the  judges 
themselves,  each  acting  within  the  sphere  of 
his  jurisdiction,  and  under  the  controul  of 
his  superior,  up  to  the  supreme  court  of  ju- 
dicature,  whichacts  under  no  other  controul 
than  that  ot  the  representatives  of  the  nation. 
Suppose,  in  a settled  state  of  things,  a man 
ordered  into  custody  in  a regular  way  by  a 
court  of  justice  at  Antibes  or  Perpignan, 
and  rescued  by  a mob.  Is  justice  to  be  at 
a stand  till  Information  has  been  transmitted 
to  the  king  at  París,  and  orders  received  from 
him  for  a party  of  militia  or  regulars  to  assist 
in  the  recapture  ? The  king  of  England  is, 
at  this  moment,  a despot  in  comparison  of 
the  king  of  France;  yet  even  the  king  of 
England  is  not  to  this  purpose,  ñor  to  any 
purpose  biit  that  of  systematic  language,  the 
executive  magistrate.  Every  man  almost 
who  bears  the  ñame  of  a judge,  as  weU  as 
several  who  do  not,  may  command  íor  this 
purpvise  the  whole  power  of  tl’e  country  with- 
in the  limita  of  his  jurisdiction.  The  chief- 
justice  of  England  commands  to  this  purpose 
the  power  of  all  England  : citizens,  militia, 
regulars,  everything ; even  navy,  I suppose, 
if  there  were  occasion : the  king  cannot  to 
this  purpose  command  a single  man.  Charles 
II.  ordered  a man  into  custody,  for  what, 
had  the  order  been  issued  by  a judge,  would 
have  been  deemed good  cause:  the  order  was 
adjudged  illegal  because  it  waa  the  king's. 
If  an  order  signed  by  the  king  of  England 
were  to  be  delivered  to  a gaoler  anywhere  to 
release  a man  under  arrest  for  debt,  would 
it  be  held  lega!  1 No  certainly.  But  if  jus- 
tice m.ust  be  executed  without  the  king,  and 
even  in  spite  of  the  king,  in  what  sense  can 
his  power  be  termed,  to  this  purpose,  the 
executive  í 

The  truth  is,  that,  in  any  intelligible  sense 
of  the  woixl  executive,  he  is  not  the  execu- 
tive power  to  any  purpose.  What  is  it  that 
he  executesl  Not  the  decrees  of  the  legis- 
lature,  or  those  of  the  ministers  of  justice 
against  intemal  enemies:  those  decrees,  as 
we  have  just  seen,  are  executed  by  othera, 
without  his  intervention,  and  in  spite  of  it. 
Not  the  decrees  of  the  legislature  against 
external  adversarles : the  legislature  of  one 
country  does  not  make  laws  to  be  obeyed 
by  the  inhabitants  of  another  ; it  does  not 
make  laws  for  enemies  There  are  no  laws^ 
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then,  fbr  bifn  to  execute  against  enemies.  In 
his  hands,  indeed,  is  placed  the  forcé  destined 
to  act  against  foreign  enemies : in  his  hands 
is  vested  the  administration  of  that  forcé,  in 
all  its  various  branches.  Say  that  it  is  in 
virtue  of  a law  that  he  makes  war  against 
the  enemy.  He  then  executes  that  law  in  a 
certain  sense  if  he  obeys  it.  But  how  is  the 
law,  then,  executed?  only  in  as  far  as  it  is 
obeyed : but  not  in  the  sense  in  which  a law 
is  said  to  be  executed  upon  or  against  those 
who  withhold  or  refuse  obedience.  A man, 
by  obeying  a law  requiring  his  obedience, 
without  waiting  for  its  being  executed  upon 
him  for  disobedience,  may,  in  a certain  sense, 
be  said  to  execute  the  law : but  does  this 
render  his  obedience  an  exercise  of  executive 
power  ? If  it  does,  every  man  is  the  executive 
power,  and  king  and  subject  are  the  same 
thing.  The  king’s  power,  then,  may  be  term- 
ed,  if  you  please,  the  administrative  power : 
but  in  what  sense  is  it  the  executive  ? 

Words  in  themselves  are  of  no  sortof  con- 
sequence ; but  when  they  are  made  the  foun- 
dation  of  practical  institutions,  then  surely 
their  propriety  becomes  worth  investigation. 
Whether  the  practical  institutions  grounded 
on  this  verbal  theory  are  right  or  wrong  ; and 
whether,  if  wrong,  the  error  is  material  or 
otherwise,  may  be  seen  under  the  next  ar- 
ticle. 

yew  Dravght. — Art.  II.  Thejudges  shall 
in  general  be  elected  by  the  persons  subject 
to  their  jurisdiction ; and  that  in  manner 
hereinafter  specified.  (2) 

Committee' s Draught Art.  II.  Thejudges 

shall  be  chosen  by  the  proper  subjects  to 
their  jurisdiction,  in  manner  and  forra  here- 
inafter to  be  mentioned.  The  judges  shall 
be  appointed  by  the  king,  upon  a presentation 
to  be  made  to  him  of  two  candidates  chosen 
for  each  vacant  office.  (Ja) 

Observations (2)  (6)  The  share  here 

given  to  the  king  in  the  choice  of  the  minis- 
ters  of  justice,  seems  neither  consistent  with 
utility  in  the  abstract,  ñor  with  received 
principies. 

Were  the  matter  never  referred  to  the 
choice  of  the  people  at  all,  a choice  made  by 
the  king,  or  rather  in  the  king’s  ñame,  might 
pass  for  that  which  it  might  be  presumed  the 
people  would  have  made,  had  it  been  put  to 
them  to  make  a choice.  A presumption  of 
that  nature,  whatever  there  may  be  in  it,  can 
under  this  arrangement  no  longer  be  held  up. 
Two  candidates  are  presented  to  the  king 
by  the  people : one  who,  it  is  pro  ved,  is  the 
most  acceptable  to  them  of  the  two;  the 
other,  who  is  the  least  acceptable.  Shall  the 
king  8 minister  have  it  in  his  power  to  forcé 
upon  them  the  one  whom  they  like  least, 
■depriving  them  of  the  one  who  has  been  de- 
clared  to  have  their  preference  ? 
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What  is  the  good  that  is  to  result  from  so 
evil  an  example  ? As  a means  of  preservin^ 
the  people  from  an  imprudent  choice,  the 
efficacy  of  any  such  option  can  be  worth  but 
Uttle.  If,  in  virtue  of  any  cause  whatsoever, 
a body  of  people  are  likely  to  make  one  fool- 
ish  choice,  what  should  hinder  the  same  peo- 
ple from  making  two  ? Satisfy  yourself,  that 
the  choice  of  the  people  in  this  instance  ought 
not  to  outweigh  that  of  the  king’s  ministers ; 
and  it  must  be  by  such  arguments  as  ought 
to  satisfy  you,  that,  in  the  first  instance  at 
least,  the  appointment  ought  not  to  be  left 
in  any  way  to  their  choice.  To  be  consistent, 
you  should  give  the  nomination  to  the  king ; 
and  if  you  give  the  people  anything,  the 
option  only  to  them.  In  this  way  the  choice 
of  the  people  is  exposed  to  open  contempt, 
and  the  security  gained  by  it  is  not  woi^th  a 
straw.  In  the  mode  I have  ventured  to  pro- 
pose — (see  Tit.  III.  § 1 & 5) — the  highest 
security  is  given,  and  the  respect  due  to  the 
choice  of  the  people  preserved  inviolate. 

As  to  the  person  of  the  king,  it  is  on  all 
accounts  plainly  out  of  the  question.  I ask 
not  what  the  king,  but  what  the  king’s  mi- 
nister for  this  department,  can  know  about 
the  character  of  two  persons  chosen  by  the 
people  from  among  themselves,  in  a distant 
province,  more  than  the  people  themselves 
know?  Whatever  judgment  is  to  govern  in 
this  business,  will  have  been  formed,  not  by 
the  king’s  minister,  not  by  the  keeper  of  the 
seáis,  for  example,  but  by  some  inostensible 
whisperer,  some  intriguant  about  the  keeper, 
who  has  connexions  in  the  province. 

The  most  considerable  effect  such  an  ar- 
rangement seems  likely  to  have,  is  that  of 
strengthening  ministerial  influence.  It  will 
concern  every  candidate  to  be  well  at  court : 
that,  if  first,  he  may  not  be  rejected,  and 
that,  if  last,  he  may  be  preferred.  This  pro- 
perty,  howsoever  it  might  recommend  it  in 
England,  quadrates  but  ill  with  the  principies 
that  seem  to  be  universally  received  in  France. 
It  is  the  essential  property  of  command  to  be 
environed  with  a sphere  of  influence  much 
more  extensive  than  its  own.  The  king  must 
have  command;  therefore  he  cannot  be  di- 
vested  of  all  influence.  But  the  less  influence 
he  has  as  such,  the  better.  Here  we  have  a 
department  without  any  command,  consisting 
of  nothing  but  influence.  And  this  depart- 
ment is  not  so  much  as  a remnant  of  the  oíd 
System : it  has  not  usage  and  antiquity  to 
recommend  it.  The  King  of  France  is  not 
in  the  use  of  having  anytffing  to  do  with  the 
appointment  to  the  provincial  offices  of  jus- 
tice : they  have  been  always  bought  and  sold : 
the  seller  and  the  buyer  between  them  have 
chosen  the  buyer. 

Justice,  I have  already  said  it,  was  the 
proper  business  of  a feudal  king.  Justice, 
even  the  naming  of  the  persons  who  shall 
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admínister  it,  is  no  fit  business  for  a modern 
oiie.  The  military  department — that  depart- 
mcnt  of  which  tlíe  measures  depend  so  much 
for  their  success  upon  promptitude,  and  the 
complete  cornbination  of  a vast  multitudc  of 
scattered  Instruments — the  military  depart- 
ment is  the  proper,  and  only  proper  field  of 
action  for  a monarch.  It  is  essential  that 
every  branch  of  that  department,  everything 
that  inay  be  nccessary  to  complete  a body  of 
forcé  destined  to  act  against  an  enemy,  should 
be  at  the  disposal  of  a single  hand.  War-office, 
ordnance-oHice,  admiralty-board,  navy-board, 
fortresses,  dock-yards,  even  treasury-board, 
to  the  amount  of  the  sums,  and  with  restric- 
tion  as  to  their  application,  provided  by  the 
delegates  of  the  nation  — everything  of  that 
sort,  oiight  to  be  at  his  devotion.  But  we 
want  no  king,  to  sell  us  to  foreign  powers,  to 
throw  away  our  money  in  buying  the  useless 
and  pernicious  assistance  of  foreign  powers,  to 
inake  treaties  in  our  ñame  without  our  know- 
ledge,  to  insult  weaker  nations,  and  díctate 
laws  to  them  on  pretence  of  mediation,  or  to 
plunge  US  into  war  hefore  we  have  any  sus- 
picion  of  the  cause.  As  little  do  we  want  a 
king  at  the  Louvre  or  St.  James’s,  to  tell  us 
what  persons  are  best  deserving  of  our  con- 

fidence  in  Northumberland  or  Provence 

When  I search  for  the  advantages  expected 
from  this  power  among  the  details  of  its  ap- 
plication, my  embarrassment,  instead  of  being 
relieved  is  increased.  Where  the  election  is 
lodged  in  the  hands  of  picked  men,  men 
thought  worthy  to  be  entrusted  with  the 
choice  of  the  members  of  the  administrativo 
bodies,  and  of  the  sovereign  legislature,  or 
men  considered  as  still  more  select,  and  stiil 
bctter  entitled  to  confidence ; the  choice  made 
by  the  people  by  these  chosen  electora  is  put, 
I find,  under  subjection  to  this  over-ruling 
power.  Where  the  election  is  thrown  open 
to  the  lowest  order  of  citizens,  to  those  whose 
contributions  do  not  amount  to  more  than  half 
a Crown  in  the  year,  to  those  who  are  but 
the  electors  of  the  above-mentioned  picked 
electors,  the  choice  thus  made  is  left  wthout 
controul,  Where  ignorance  is  least  appre- 
hended,  an  expedient  is  employed  for  correct- 
ing  the  choice  that  may  be  made  by  ignorance : 
where  ignorance  is  most  apprehended,  the 
corrective  js  withheld. 

Nine  sorts  of  courts  are  comprised  in  the 
institution,  exclusive  of  the  High  National 
court  constructed  upon  principies  too  pecu- 
liar to  be  brought  here  into  the  account.  In 
five  of  these  instances,*  the  appointment 
follows  the  general  rule  laid  down  by  this 

“ 1.  The  district  court. 

2.  The  district  court  of  administration  and 

revenue. 

3.  The  department  court. 

4.  The  superior  court. 

The  supreme  court  of  revisión. 
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article : in  the  other  four  the  rule  is  departed 
from,  f and  the  choice  of  the  electors  stands 
uncontrouled.  Of  these  exceptions,  the  first 
that  presenta  itself  is  that  of  the  cantón  court, 
filled  bya  single  judge,  under  the  denomina- 
tion  of  a.  judge  of  thepeace.  This  example  aug- 
ments  my  embarrassment  still  further,  Where 
the  judges  are  to  sit  in  bodies  of  five,  ten, 
twenty,  and  six-and-thirty,  each  individual 
capable  of  making  up  for  any  deficiency  that 
may  be  exhibited  by  the  unfitness  of  another, 
the  remedy  provided  against  a bad  choice  Í9 
applied : where  the  person  chosen  is  to  act 
alone,  the  remedy  is  withheld.  And  to  the 
court  of  this  judge,  as  well  as  to  the  other 
courts,  is  given  a portion  of  jurisdiction  ex- 
empt  from  appeal. 

Will  it  be  said,  that  the  class  of  causes  in 
which  the  judge  is  exerapted  from  controul 
is  the  very  lowest  only  in  the  scale  of  im- 
portance  ? — causes,  I mean,  of  not  more  than 
fifty  livres  valué  ? This  indeed  is  what  I fear : 
for,  according  to  my  measure,  among  causes 
merely  pecuniary,  these  are  precisely  those 
which  stand  highest  in  the  scale.  But  of  this 
under  the  next  title. 

The  complication  introduced  by  this  Sys- 
tem of  royal  controul,  would,  of  itself,  forra 
a sufficient  ground  for  rejecting  it,  unless 
some  very  unequivocal  advantage  could  be 
sbotvn  to  flow  from  it.  Complication  infecís 
the  general  inode  cbalked  oiit  by  the  general 
article.  Further  complication  results  from 
the  discordance  between  the  instances  in 
which  the  general  rule  is  observed,  and  the 
instances,  almost  equally  numeroiis,  in  whidi 
it  is  departed  from.  One  useless  law  renders 
another  necessary ; for  the  provisión,  though 
redundant,  is  defective.  Along  with  the 
choice  of  two  candidates,  a negativo  is  un- 
awares  given  upon  both ; and  there  it  must 
continué,  unless  more  laws  are  made  to  take 
it  away.  Should  the  minister  disUke  both  the 
elected  candidates,  and  withhold  the  royal 
option  with  or  without  pretence  of  hesita- 
tion,  the  impediment  might  last  tUl  they  both 
died,  for  anything  there  is  in  this  code  to  put 
an  end  to  it. 

The  reasons,  which  plead  in  favour  of  the 
king’s  suspensive  power  in  matters  of  legisla- 
tion,  apply  not  in  any  degree  to  this  share  in 
the  creation  of  judicial  power.  To  exercise 
that  suspensive  power,  would  be  to  say  to 
the  agents  of  the  nation — “ I suspect  your  ma- 
turer  judgment  will  be  different  on  this  head 
from  your  present  opinión or  “ I suspect  that, 
were  the  opinión  of  the  people  for  whom  you 
act  to  be  known,  it  would  be  found  difiérent 
from  yours.”  To  exercise  this  elective  power, 

+ 1.  The  cantón  court. 

2.  The  reconciliation  office  of  the  district. 

3.  The  court  of  the  judges  of  trade, 

4.  The  cour*  ñ pólice  formed  by  the  muni» 

cipal  pft  ficUs  in  towns.  , 
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would  be  to  say»  “ The  ydsh  of  the  people, 
Isee,  is  to  ha  ve  Paul  to  judge  them ; but  I, 
disregarding  their  wishes,  choose  they  should 
have  Pcter.” 

For  this,  as  for  every  other  act  of  kingly 
power,  the  committee,  I suppose,  mean  to 
have  some  person  or  other  responsible.  But 
what  minister  would  have  the  courage  to 
take  upon  himself  the  responsibility  of  such  a 
choice  ? 

God  forbid  that  for  this  orfor  anything  else, 
I should  accuse  the  committee  of  intention- 
ally  betraying  the  cause  of  the  people.  Policy 
should  forbid,  though  truth  did  not,  so  unge- 
nerous  an  imputation.  Their  oíFences  against 
popularity  are  but  peccadillos,  in  comparison 
wdth  mine.  To  confess  the  truth,  even  in  this 
very  instance,  they  have  gone  farther  on  the 
popular  side  than  perhaps,  without  the  encou- 
ragementof  their  example,  I should  have  ven- 
tured  to  have  gone.  I have  been  distressed 
íbr  years  what  to  do  witli  the  appointment 
of  judges : whether  to  give  it  the  people  ; 
or  to  give  it  (or  as  in  England  it  would  be, 
to  continué  it),  to  the  king.  It  might  be  a 
matter  of  some  diíficulty  to  point  out  any 
specific  mischief  which  has  resulted  in  Eng- 
land from  this  part  of  the  king’s  prcrogative 
as  it  stands  at  present.  But  on  this  point, 
neither  do  the  past  usages  ñor  the  present 
views  of  the  two  kingdoms  afford  any'parallel. 
The  king  of  England  has  always  had  the 
noniination  of  almost  everything  that  goes 
by  the  ñame  of  a judge.  In  this  line,  except 
in  an  insignificant  office  or  two,  such  as  that 
of  coroner,  the  people  kiiow  not  what  it  is 
to  choose.  They  might  choose  for  chief-jus- 
tice  an  Hottentot,  or  an  ourang-outang : and 
our  profound  constitutionalists,  who  worship 
prccedent  as  the  test  of  excellence,  would 
expect  no  better  choice.  To  us,  a system  of 
local  j udicature,  distributing  justice  upon  the 
spot,  in  all  its  branches,  is  new,  not  only  in 
practice,  but  in  imagination.  With  us,  no 
man  has  yet  been  found  bold  enough  to  in- 
sinúate, that  fifty  pounds  may  be  too  high  a 
price  to  pay  for  five  shilUngs,  or  four  hundred 
miles  too  far  to  go  for  it.  TSTiile  the  trade  of 
justice  is  in  a manner  confined  to  Westminster 
Hall,  the  king  at  St.  Jaines’s  has  not  far  to 
look  in  order  to  choose  the  dcalers. 

It  is  surely  a bold  experiinent  this  of  trust- 
ing  the  people  at  large  with  the  choice  of  their 
judges : the  boldest,  perhaps,  that  ever  was 
proposed  on  the  popular  side.  My  thoughts 
were  dividedbetwixt  the  king  and  the  repre- 
sentative  assemblies.  I could  scarce  think 
of  looking  so  far  down  the  pyramid,  as  to 
the  body  of  the  people.  But  now  that  the 
committee  has  given  me  courage  to  look  the 
idea  in  the  face,  I have  little  fear  of  the  suc- 
cess,  My  wish,  however,  is  to  see  the  ex- 
periment  fairly  tried,  in  its  simplest  form,  and 
not  clogged  by  a tcmpcrairK-nt  in  which  1 sce  ¡ 
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thé  mischievous  éffects  I have  been  stating, 
and  in  which  I can  descry  no  use. 

What  I accuse  the  committee  of,  is  the 
instituting  this  fund  of  corruption,  not  for 
the  sake  of  the  king,  not  for  the  sake  of 
ministers,  but  for  the  sake  of  a word : and  I 
retract  immediately  if  their  own  candour  does 
not  plead  guilty  to  the  charge.  The  king  is 
the  executive  power : justice  is  a thing  which 
requires  to  be  executed;  being  a thing  to  be 
executed,  it  must  be  executed  by  him.  Soine- 
thing  at  ícast  he  must  be  seen  to  do  toward 
the  execution  of  it : and  this  is  the  way  in 
which  his  interference  will  do  least  mischief. 

I^ew  Draught Art.  III.  No  office  con- 

ferring  judicial  power,  or  the  exclusive  pri- 
vilege  of  ministering  by  particular  Services  to 
the  exercise  of  such  power,  shall  be  created 
hy  the  solé  aulhority  of  the  king  for  any  par- 
póse, much  less  in  order  to  be  sdld. 

Committee' sDraught. — Art.  III.  No  office 
conferring  judicial  power  can  henceforward, 
under  any  pretence,  be  created  to  be  sold.  (c) 

Ohservatvons (3)  (c')  The  addition  of 

the  passage  distinguished  in  my  draught  by 
italics  seems  necessary  to  fulíil  the  intention 
of  the  committee.  Jailors,  clerks,  bailiffs, 
criers,  &c.  are  within  the  reason  of  the  law ; 
they  are  not  viáthin  the  words  of  the  com- 
mittee’s  draught. 

In  condemning  the  venality  of  judicial 
offices,  without  limitation  — consequently  by 
whomsoever  sold,  on  account  of  whomsoever, 
and  on  whatsoever  térras  — the  committee 
goes  beyond  the  mark,  and  ties  the  hand  of 
the  legislature,  as  far  the  hands  of  a legisla- 
ture  can  be  tied.  In  a paper  on  the  Patriotic 
Auction,  proposed  under  Tit.  111.  § 2,  cf  my 
draught,  as  an  expedient  for  saving  sonie- 
thing  of  the  vast  expense  of  so  many  judges’ 
salaries,  preserving  the  right  of  election  in- 
violate,  I State  what  the  real  niischiefs  of 
venality  were  upon  the  oíd  plan,  and  show 
that  mine  stands  clear  of  thcin. 

New  Draught Art.  IV.  Justice  shall 

be  administered  gratis.  Provisión  shall  be 
made  for  the  ministers  of  justice  by  salaries. 
All  exaction,  or  acceptance  of  fees,  by  per»- 
sons  any  way  concerned  in  the  administration 
of  justice,  is  hereby  declared  illegal. 

Art.  V.  All  stamp  duties  or  other  dutics 
upon  law  proceedings  are  hereby  aholishcd: 
and  all  laws  made  to  ensure  the  collection  of 
such  duties,  are  so  far  forth  repealed.  (4) 

Committee' s Draught Art.  IV.  Justice 

shall  be  administered  gratis,  and  appointments 
for  the  judges  shall  be  provided  to  a sufficient 
amount,  proportioned  to  the  dignity  of  their 
stations,  and  the  importance  of  their  func- 
tions,  (e?) 

Observations.  — (A)  (<¡)  v'ío  much  mod 
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ha  ve  taken  upon  me  to  subjoin  reasons  forthe 
nieasure,  principally  with  a view  to  the  coun- 
try  in  which  it  will  be  scorned,  but  not  alto- 
gether  without  an  eye  to  that  in  which  it  will 
be  crowiied.  If  it  be  desirable  that  good  laws 
be  established,  it  is  not  altogether  super- 
ñuouy  that  it  should  be  generally  understood 
on  what  accounts  and  to  what  a degree  they 
are  so.  Power  gives  existence  to  a law  for 
the  moment,  but  it  is  upon  reason  that  it 
must  depend  for  its  stability.  The  discus- 
sion  being  thought  too  long  for  a note,  forms 
a sepárate  paper. 

The  concluding  part  of  this  article,  as  it 
stands  in  the  committee’s  draught,  is  rather 
a resolution  than  a law.  It  might  be  as  well 
perhaps  to  omit  it  in  this  place,  and  add  it  to 
the  string  of  rcsolutions  with  which  this  title 
concludes. 

The  concluding  part  of  the  fourth  article 
in  my  draught,  together  with  the  íifth  article, 
seemed  necessary  to  give  complete  effect  to 
the  general  provisión,  and  place  the  intended 
extent  of  it  beyond  the  reach  of  doubt. 

If  these  taxes  are  abolished,  a list  of  the 
laws  therewith  abolished  should  be  subjoined. 
This  is  a sort  of  appendix  that  should  be 
subjoined  as  soon  as  possible  to  every  decree 
of  the  new  legislation,  as  well  in  order  to  ob- 
víate doubts,  as  in  order  to  prune  off  so  much 
of  the  dead  wood,  and  reduce  the  bulk  of  the 
body  of  the  law. 

New  Draught.  — Art.  VI.  The  judges  have 
no  share  in  legislative  power.  Appointed  for 
the  express  purpose  of  enforcing  obedience  to 
the  laws,  their  duty  is  to  be  foreinost  in  obe- 
dience. Any  attempt  on  the  part  of  a j udge 
to  frústrate  or  unnecessarily  to  retará  the 
eHicacy  of  what  he  understands  to  have  heen 
the  decided  meaning  of  the  legislature,  shall 
be  punished  with  forfeiture  of  his  office.  (5) 

Committee’s  Draught.  — Art.  VI.  The  ju- 
dicial power  being  subordínate  to  the  legis- 
lative, the  courts  of  justice  shall  not  usurp 
any  of  the  functions  of  the  legislative  body, 
ñor  hinder  ñor  retard  the  execution  of  its 
decrees  sanctioned  by  the  king,  on  painof  for- 
feiture. (e) 

Observations (5)  (c)  Irt  these  nine  arti- 

cles  from  the  6th  to  15th  inclusive,  I have 
endeavoured  to  embrace  the  subject-matter 
which  the  committce  seein  to  have  liad  before 
their  eyes,  while  occupied  in  framing  the  Ist, 
6th,  7th,  andSth  articlesof  their  draught:  but 
to  a somewhat  greater  extent,  and  with  some 
difference  as  to  the  means  made  use  of. 

Three  objects  seemed  to  require  attention 
on  this  occasion  : 1.  The  setting  up  a bar  to 
usurpation  of  legislative  authority  on  the  part 
of  the  courts  of  justice  : 2.  The  providing  a 
reinedy  against  inconveniences  which  might 
arise  in  cases  unforeseen  by  the  law  from  the 
too  rigid  and  liberal  execution  of  it : and  3. 


^CmaTi  ' 

I The  settling  a plan  of  correspondence,  by 
I means  of  which  the  legislature  might  put  it* 

' self  in  possession  of  such  means  of  judging 
of  the  conformity  of  the  laws  to  their  design, 
as  the  opportunities  afibrded  to  the  judges 
by  local  situation  and  particular  experience, 
must  render  them  peculiarly  well  qualified  to 
supply. 

In  the  provisión  to  be  made  for  the  first  ol 
these  objects,  some  attention  seemed  neces- 
sary, in  order  to  avoid  throwing  down,  by  a 
side  wind,  the  whole  fabric  of  what  is  some- 
times  called  the  unwritten  law: — the  collec- 
tion  of  rules  of  law  deduced  upon  occasion 
from  the  observation  of  the  course  taken  by 
the  courts  of  justice  in  their  decisions.  This 
bastard  sort  of  law  cannot,  it  is  true,  too 
soon  be  made  to  give  place  to  the  legitímate ; 
but  there  must  be  some  law  in  the  country 
in  the  meantime.  A judge,  in  as  far  as  his 
decisión  in  one  case  serves  as  a rule  in  a sub- 
sequent  one,  is  in  eíFect  a legislator : and  a 
large  proportion  of  what  goes  by  the  ñame, 
and  has  the  effect  of  law,  has,  in  France  as 
well  as  England,  no  other  origin  than  this. 
In  refusing  to  these  new  judges  all  sha^e  in 
legislation,  it  may  be  necessary  not  to  extend 
the  stigma  of  reprobation  to  the  unwritten  or 
judiciary  law,  the  result  of  those  acts  of  in- 
direct  legislation,  which  have  been  exercised 
by  their  predecessors. 

In  virtue  of  decrees  already  passed  by  the 
assembly,  articles  of  law,  deemed  other  than 
constitutional  ones,  are  presentad  to  the  king 
for  his  consent,  and  sanctioned  by  him.  Ar- 
ticles of  law  deemed  constitutional,  are  de- 
clared  not  to  require  the  king’s  sanction.  In 
this  very  draught  of  the  coinmittee,  are  con- 
tained  many  which  I suppose  will  be  deemed  to 
come  under  the  latter  denomination.  A judge 
disregards  an  article  of  constitutional  law,  not 
sanctioned  by  the  king — is  it  the  design  ot 
this  article  to  leave  him  at  liberty  so  to  do  ? 
certainlynot:  then  why  confine  the  obligation 
to  the  decrees  “ sanctioned  by  the  king  ?” 

By  the  word  retard,  employedas  here,  with- 
out any  modification  annexed  to  it,  I doubt 
the  committee  will  be  found  to  have  gone  be- 
side  the  mark  in  some  degree,  to  have  put 
the  courts  of  justice  into  an  erabarrassing 
situation,  and  to  have  counteracted  their  own 
views.  The  retardation  they  meant  to  con- 
demn  was,  I suppose,  that  which  would  be 
the  consequence  of  an  address  to  the  people, 
or,  w’hat  might  come  üearly  to  the  same 
thing,  an  address  to  the  legislature,  circu- 
lated  among  the  people,  pointing  out  a law 
newly  issued,  as  unfit,  on  some  account  or 
other,  for  execution.  But,  to  take  time  to 
consider  of  the  true  meaning  of  a law,  when 
the  execution  of  it  is  called  for  by  an  action 
grounded  upon  it,  is  also  to  retard  the  execu- 
tion of  it.  This  is  what  can  hardly,  I think, 
have  been  meant  to  be  induded  undef  the 
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Tit.  lj  op  courts  of  justice, 

censure ; and  yet  for  this,  accoVding  to  the 
ietter  of  the  )^o visión,  a judge  would  stand 
liable  to  forfeiture. 

New  Draught Art.  VII.  But  rules  of 

law,  derivabU  from  decrees  of  judges  and  cus- 
toms  of  courts  in  times  past,  shall  still  be  in 
forcé.,  so  long  as  theg  remain  uusuperseded  by 
acts  of  the  legislature, 

Committee’s  Draught.  — Art.  VII.  The 
courts  of  justice  shall  be  bound  to  transcribe 
purely  and  simply  upon  their  registers,  the 
íaws  which  shall  be  sent  to  them,  within  three 
days  after  they  have  received  them,  and  to 
publish  them  within  eight  days,  on  pain  of 
forfeiture.  (f) 

Observations (f)  The  declared  object  of 

this  provisión  is  to  prevent  the  new  courts  of 
justice  from  exercising,  as  some  of  the  oíd 
ones  did,  a negative  upon  the  acts  of  the  le- 
gislature ; the  tendency  of  it,  as  far  as  it  tends 
to  anything,  is  to  enable  them  to  assume  this 
negative.  Require  that  such  or  such  a man 
shall  do  so  and  so,  before  an  instrument  of 
any  kind  shall  begin  to  have  validity,  you 
give  that  man,  how  inconsiderable  soever  in 
other  respects,  a virtual  negative  upon  the 
power  exercised  by  that  instrument.  Upon 
the  requisition  made  in  the  present  instance, 
the  construction  that  will  naturally  be  put  is, 
that  till  the  act  required  be  performed,  the 
validity  of  a law  is  not  to  commence ; for  such, 
it  seems,  has  been  the  case  hitherto  in  France. 

A decree  will,  upon  this  plan,  iif  every  one 
of  several  thousand  judicial  territories,  begin 
to  be  in  forcé  at  so  many  diíferent  periods, 
according  to  the  length  of  the  instrument, 
and  the  probity  or  improbity,  the  diligence  or 
negligence,  the  good  or  bad  health,  of  v^rious 
sets  of  persons:  — of  the  judge,  of  the  regis- 
ter  of  the  court,  and  of  the  copying  clerk  by 
whom,  under  the  immediate  inspection  of  the 
register,  the  business  is  to  be  done. 

Take  a written  copy  of  a printed  paper  ? 
Why?  Of  what  use  can  it  be  when  done? 
And  this  in  every  one  of  so  many  thousand 
courts!  To  what  purpose  this  enormity  of 
expense?  Wherein  has  the  art  of  pririting 
offended,  that  justice  is  to  disdain  to  avail 
herself  of  its  assistance  ? 

At  what  period,  too,  is  the  obligation  to 
obedience  to  commence?  At  that  of  the  pub- 
lication,  I suppose.  From  what  period,  then, 
is  the  week  to  be  reckoned,  at  the  end  of 
which  the  publication  is  to  take  place  ? — that 
of  the  receipt  of  the  original,  or  that  of  the 
completion  of  the  copy  ? From  the  latter  it 
should  be,  if  the  copying  were  of  any  use. 
What  if  a single  decree  amount  to  a large 
volume,  as  may  be  the  case  with  the  pro- 
mised  penal  code,  and  the  promised  code  of 
procedure?  Will  the  judges,  with  all  their 
power,  find  a man  who  shall  copy  it  into  the 
rcgister-book  in  eight  days  ? 
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Oh,  but  in  France  a law  is  no  law  until  it 
is  registered  : ñor  any  wbere  but  where  it  is 
registered : and  to  register  a law  is  to  copy  it 
into  a register-book.  And  so,  because  laws 
made  by  a despot  were  tobe  put  out  to  copy, 
that  parliaments  might  have  time  to  see  whe- 
ther  there  was  nothing  to  find  fault  with, 
no  loop-hole  at  which  they  might  steal  in  their 
negative  in  legislation,  laws  are  still  to  be 
put  out  to  copy,  now  that  there  are  no  des- 
pots, and  no  parliaments. 

There  was  a time  when  this  copying  busi- 
ness was  of  real  use. — Why?  Because  there 
was  a time  when  printing  was  unknown.  It 
is  the  delight  of  lawyers  to  go  on  plodding 
in  paths  w'hich  reason  has  never  visited,  or 
having  visited,  has  deserted.  But  is  it  for 
the  legislature  to  catch  this  propensity,  and 
convert  it  into  obligation  ? 

Oh,  but  printed  copies  of  laws  may  be 
forged  — they  have  been  forged.  Standard 
Instruments,  therefore,  are  neccssary  to  de- 
tect  the  forgery.  True : but  w'hat  written 
copy  can  be  so  good  a standard  as  the  printed 
original  ? The  true  standard  at  each  court  of 
justice  is  the  printed  paper  which  the  judge 
of  the  court  receives  from  the  proper  officer 
at  París.  Let  each  sheet  of  that  copy,  or,  to 
guard  against  interpolated  leaves,  each  leaf 
be  numbered  and  signed  by  him,  cote  et  pa~ 
ragraphe,  in  testimony  of  its  authenticity. 
This  will  be  the  work  of  a few  minutes : and 
by  this  work  of  a fcw  minutes,  the  purposes 
will  be  better  answered  than  by  the  proposed 
work  of  as  many  days. 

One  w'ould  think,  from  this  article,  that  a 
sort  of  tacit  persuasión  had  got  possession  of 
men’s  minds,  that  laws,  after  they  had  passed 
the  hands  of  the  legislator,  could  not  begin 
to  take  effect  till  after  somewhat  or  other  had 
been  done  for  that  purpose  by  other  people. 
Tile  king,  that  he  may  have  something  to  do 
in  the  business,  is,  besides  his  previous  con- 
sent  or  acceptance  to  the  law  vvhile  in  ma- 
niiscript,  to  take  charge  of  the  printed  copies 
for  the  purpose  of  dispersing  them : as  if  a 
clerk  to  the  assembly  could  not  as  w'ell  put 
a packet  into  the  post,  as  a clerk  in  an  office 
under  the  king.  The  courts  of  justice,  that 
they  may  have  something  to  do  in  the  busi- 
ness, are  to  set  clerks  to  work  upon  the  use- 
less  operation  of  copying  a printed  paper. 

The  separation  of  the  instrument  contain- 
ing  the  king’s  sanction,  from  that  containing 
the  decree  of  assembly  to  which  it  applies, 
is  attended  with  two  bad  effeets:  — it  gives 
ministers  an  indirect  and  insidious  negative, 
in  addition  to  the  one  avowedly  belonging  to 
the  king:  and  it  loads  the  text  of  the  law 
with  the  rubbish  of  letters-patent.  ^ 

Were  the  decree  to  run  in  the  joint  ñames 
of  the  king  and  the  assembly,  as  in  the  Bri- 
tish  statutes,  and  were  the  king’s  sanction 
given  by  his  seal  and  signaturc  applied  to  the 
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origiiKil  iiistriiment  of  the  decree,  that  in- 
striimont  iievcr  quitting  the  custody  of  the 
asscnihly,  and  the  business  ofdrculation  com- 
initted  to  the  assembly’s  printer,  or  some 
other  persoii  under  their  iminediate  autho- 
rity,  a deal  of  chicane,  and  negligence,  and 
anxiety,  and  time,  and  inoney,  and  paper, 
inight  be  savcd. 

It  is  highly  necessary  that  at  all  times,  and 
in  particular,  immediately  after  the  passing 
of  a new  law,  means  should  be  used  for  im- 
pressing  the  contcnts  upon  the  minds  of  those 
whose  conduct  is  to  be  governcd  by  it:  and 
the  anxiety  testified  by  the  committee.  on  this 
head  is  highly  laudable.  But  what  measure 
so  simple  or  so  effectual,  as  to  scnd  by  the 
post  a copy  to  the  ecclesiastical  minister  of 
every  parish,  under  a general  order  to  rcad  it 
to  the  congregation  the  next  church-day,  or 
the  two  next  church-days,  au  prone,  iinme- 
diately  after  divine  Service  ? 

In  England,  the  business  of  promulgation 
is  a very  simple  affair.  In  the  body  of  every 
act  of  parliament,  a day  is  specified  in  which 
it  shall  be  considered  as  being  in  forcé.  No- 
thing  is  done  to  circuíate  it  by  king,  or  judges, 
or  any  body  else : but  a copy  is  given  to  the 
king’s  printing-office,  wbere  it  is  printed  in 
an  obsolete  obscure  type,  and  inconvenient 
folio  forin,  and  sold,  as  may  be  expected  un- 
der a monopoly,  at  a dear  price ; and  there 
it  lies  for  the  use  of  any  one  that  has  money 
to  spare  to  buy  it,  and  thinks  it  worth  bis 
while  to  do  so.  Every  man  is  then  supposed 
to  know,  and  to  understand  the  law:  juries 
excepted,  who,  when  they  have  taken  upon 
thcm  to  pronounce  a man  guilty  of  having 
violated  the  law,  are  held  not  to  have  de- 
cided  upon  the  law,  it  being  impossible  they 
should  understand  it. 

New  Draiight. — Art.  VIII.  No  judge  has 
any  power  to  make  general  regulations ; not 
even  relative  to  the  mode  of  procedure  in  his 
own  court.  (6) 

Art.  IX But  should  any  case  arise  be~ 

fore  a judge,  in  respect  of  which  it  appears 
to  him  that  the  legislature,  had  the  same  been 
in  their  contemplation,  loould  have  made  a pro- 
visión different  from  that  which  the  letter  of 
the  law  imports,  he  is  hereby  authorised,  and 
even  requüed,  so  to  deal  therein  as  it  ap- 
pears to  him  that  the  legislature  would  have 
willed  him  lo  do,  had  such  case  been  in  their 
contemplation : tahing  such  mensures  withal, 
whcther  by  exacting  security,  or  sequestration 
tf  goods  or  persons,  cr  otherwise,  as  shall  be 
necessary  to  prevent  the  happening  of  any  ir- 
remediable miechief  in  either  event,  whether 
the  legislature  abide  by  the  law,  or  alter  it* 

Art.  X The  suspensive  power  hereby 

giren  exlends  even  to  such  laws  and  other  acts 
of  aulhority  as  shall  have  issued  from  the 
í'uUwrtal  Assembly,  or  from  any  subordínate 
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authority,  at  any  period  posterior  to  that  of 
the  convocation  of  the  present  National  As- 
sembly: andit  may  be  exercised  with  still  lesa 
reserve  with  regard  to  such  former  laws  and 
rules  of  law,  as,  thoughnot  expressly  abolished, 
may  appear  vnconformable  to  the  principies 
manifested  by  the  National  Assembly,  and 
especially  to  t)>  -se  contained  in  the  declaration 
of  rights. 

Art.  XI Provided  always  that  the  judge, 

as  soon  as  possible  after  the  case  calling  for 
the  exercise  of  such  suspensive  power  has  pre- 
sented  itself  to  his  notice,  shall  make  report 
thereof  to  the  National  Assembly. 

Art.  XII.  — Copies  of  such  report  shall 
also  be  sent  to  the  several  courts  of  justice  to 
which  his  court  is  subordinóte : so  that  the 
dispatching  of  the  original  report  be  not  de- 
laycd  OH  account  of  the  dispatching  of  such 
copies.  (7.} 

Art.  XIII. — In  such  report  shall  be  con- 
tained— ' 

1.  A statement  qf  the  matter  of  fact  which 
has  happened  to  cali  for  the  executibn  of  the 
law. 

2.  A quotation,  with  proper  references,  of 
the  passage  of  law  in  question. 

3.  A statement  of  the  mischief  which  in  his 
conception  would  ensue,  were  the  letter  of  the 
law  to  be  observed. 

4.  A statement  of  the  course  provisionally 
taken  by  him  for  avoidance  of  such  mischief, 
in  pursuance  of  the  power  given  to  him  by 
Art.  IX. 

5.  To  such  report  he  is  at  liberty,  and  is 
hereby  invited,  to  subjoin  a note  of  such  alte- 
ration  in  the  text  of  the  law,  as  appears  to  him 
most  proper  for  guarding  against  the  mischief 
in  question  for  the  f ature  ; whether  such  alte- 
ration  consist  in  defalcation,  addition,  or  sub- 
stitution ; pointing  out  the  very  words  in  which 
the  passage  üi  question,  after  the  alteration 
suggested,  ought  to  stand.  (8) 

Art.  XIV.  — The  true  and  only  proper  ob- 
ject  of  inquiry,  in  the  exercise  of  this  suspen- 
sive power,  as  far  as  it  regards  laws  posterior 
to  the  convocation  of  the  present  National 
Assembly,  is,  not  what  ought  lo  have  been  the 
intention  of  the  legislature  in  the  case  in  ques- 
tion, but  only  what  would  have  been  so,  had 
the  same  been  present  to  their  view. 

Art.  XV. — Aü  judges  and  other  mimsters 
of  justice  are  also  hereby  invited  to  make  re- 
port, at  any  time,  of  any  inconvenience  which 
appears  to  them  likely  to  ensue  from  the  literal 
execution  of  any  article  of  law,  even  although 
no  case  calling  for  such  execution  shall  have 
yet  arisen : as  also  to  propose  questions  rela- 
tive to  the  import  of  any  passage  in  the  law, 
which  may  have  appeared  to  them  ambiguous 
or  obscure. 

Committeé's  Draught Art.  VIII.  The 

courts  of  justice  have  no  power  to  make 
regulations ; they  shall  address  their  repre-. 
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sentations  to  thfe  legislative  body  as  often  as 
they  shall  deem  it  necessary  either  to  ínter- 
pret  the  douhtful  signification  of  a law,  or  to 
enact  a new  one.  {g ) 

Observatíans.  — (6)  (gr)  Tte  committ.ee,  I 
observe,  in  the  general  interdiction  passed 
upon  regulations  made  by  judges,  mates  no 
exception  in  favour  of  regulations  relativo  to 
the  mode  of  procedure,  made  by  those  magis- 
trates,  each  in  bis  own  court ; and  it  seems 
to  have  done  very  rigbt.  Were  this  permitted, 
the  modes  of  practice  in  the  different  courts 
would  graduaily  diverge ; diversities  would 
gain  ground  in  each,  and  complication  in  the 
whole.  Judges,  too,  from  caprice,  or  regard 
to  their  own  ease,  might  clog  the  system  of 
procedure  with  unnecessary  and  unbending 
restrictions  and  obligations. 

In  England,  courts  of  justice,  at  least  the 
more  considerable  ones,  have  always  holden 
this  power  within  their  competence ; though 
df  late  they  have  exercised  it  but  sparingly. 
The  public,  as  things  are  circumstanced  in 
England,  four  or  five  great  courts  exercising 
joint  and  immediate  jurisdiction  over  the 
whole  country,  owes  them  little  thanks  for 
this  reserve.  The  practice,  as  to  the  main 
part  of  it,  has  been  settled  somehow  or  other 
between  the  subordínate  officers  and  the  at- 
tomies;  nobody  knows  when,  ñor  by  whom, 
ñor  how,  ñor  for  what  reason.  It  is  accord- 
ingly,  in  the  language  of  lawyers,  like  every- 
thing  else  that  has  been  done  by  lawyers, 
“ the  perfection  of  reason that  is,  diíFerent 
in  all  the  different  courts,  repugnant  in  every 
óne  of  them  to  the  ends  of  justice,  but  ex- 
tremely  convenient,  and  not  a little  beneficial 
to  aU  parties  concerned,  except  the  suitors. 

The  phraseology  of  the  committee’s  article, 
where  it  speaks  of  the  power  of  interpreta- 
tion,  seems  not  to  be  altogether  so  clear  as 
one  would  wish  to  find  it. 

Interpreting  the  law,  is  what,  in  a certain 
sense,  a judge,  as  well  as  everybody  else, 
must  always  do,  as  often  as  the  authority  of 
it  is  appealed  to,  and  a man  is  called  upon 
to  act  accordingly  : hiterpreting  the  douhtful 
signification  of  the  law  is  what  he  cannot  do 
but  where  the  signification  of  it  is  douhtful. 
So  long  as  the  signification  of  a law  appears 
douhtful  to  a man,  he  can  neither  interpret 
it  himself,  nor  avoid  thinking  it  necessary 
that  somebody  else  should.  In  this  case,  if 
it  wears  the  same  appcarance  in  the  eyes 
of  the  legislature  for  the  time  being,  the  best 
thing  they  can  do  is,  not  to  give  a sepárate 
interpretation  of  the  law,  but  to  revoke  it, 
and  promúlgate  a new  one,  which  shall  stand 
clear  of  the  difficulty.  As  the  law  cannot 
conipress  what  it  has  to  say  into  too  small  a 
compass,  substitution  and  even  defalcation, 
wheresoever  it  will  equally  well  express  the 
meaning,  is  much  better  than  addition. 

Interpretation,  when  spoken  ofin  regard  to 
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any  spedes  of  composition  but  a law,  means 
attributing  to  it  the  sense  of  which  a man 
really  conceives  it  to  be  expressive.  Jnter- 
pretatiem  in  France,  it  seems,  as  well  as  in 
other  countries  where  the  law  language  on 
this  head  is  taken  from  the  oíd  Román  law, 
means  passing  another  law  rclative  to  the 
same  subject-matter,  \vith  or  without  the 
deceit  of  pretending  to  attribute  to  the  for- 
mer  a sense  which  a man  is  conscious  does  not 
belong  to  it.  In  the  former  sense,  that  is,  in 
the  original  and  natural  sense,  every  suhject 
not  only  has  a right  to  interpret  the  law,  hut 
is  forced  to  do  so,  in  as  far  as  he  is  bound  to 
square  his  conduct  by  it : in  the  technical 
sense,  if  the  right  of  interpreting  the  law  bc- 
longs  to  any  man,  that  man  is  a legislator  , 
and  a legislator  of  equal  authority  with  him 
who  made  it. 

• An  example,  quoted  by  PuíFendorf  and 
other  writers,  of  a law  actually  established 
in  sonie  Italian  State,  will  serve  to  make  this 
distinction  clear,  and  at  the  same  time  to 
manifest  the  necessity  of  such  a suspensive 
power  as  is  proposed : — 

Whosoever  draws  blood  in  the  streets  shall  he 
put  to  death. 

I put  three  cases  upon  this  law : — 

1.  A surgeon,  seeing  a man  drop  down  in 
a Street  in  a fit  of  apoplexy,  lets  him  blood 
and  saves  his  life.  Ought  he  for  this  to  lose 
his  own?  Yet  such  must  be  the  inevitable 
consequence  of  a strict  execution  of  the  letter 
of  the  law. 

2.  A man,  waylaying  his  adversary,  sets 
upon  him  in  a Street,  and  strangles  him  with- 
out shedding  a drop  of  blood. 

3.  A man,  waylaying  his  adversary,  aiid 
meeting  with  him  in  the  Street,  draws  blood 
from  him,  by  giving  him  a stab,  which  how- 
ever  does  not  prove  a mortal  one. 

The  j udge  possesses  a suspensive  power  gi  vtn 
him  in  the  words  proposed  in  niy  draught : 
What  courses  ought  he  respectively  to  take 
in  the  above  three  cases  ? 

1.  In  the  case  of  the  surgeon,  he  ought  to 
collect  all  the  evidence,  staying  judgment 
till  after  the  decisión  given  by  the  legislature 
in  answer  to  the  report ; and,  in  the  mean- 
time,  taking  such  security  as  appears  to  him 
sulíicient  for  the  defendant’s  forlhcoming,  ia 
order  to  abide  the  event  of  such  decisión. 

2.  In  the  case  of  the  strangler,  he  ought 
toi  proceed  in  the  same  manner : but  in  this 
case,  the  security  required  would  naturally  be 
stronger  than  in  the  other. 

3.  In  the  case  of  the  stabber,  he  ought  to 
proceed  to  sentence  and  execution.  He  might 
indeed  think  it  improperthat  a haré  attempt 
to  kill,  or  perhaps  merely  to  wound,  with  a 
special  care  not  to  kill,  should  recéis  e as 
heavy  a punishnient  as  actual  murder.  But 
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this  case  is  one  which  the  legislature,  it  is 
plain,  must  have  had  in  contemplation,  and 
they  have  decided  otherwise.  The  two  other 
cases  it  scems  equally  plain  they  had  not  in 
contemplation.  In  tbese  cases,  then,  to  ex- 
ercise  the  suspensiva  power,  would  be  only 
to  seek  out,  and  minister  to  the  intention  of 
the  legislature : in  the  third  case,  it  would 
be  to  censure  and  controul  it. 

Put  now  the  same  three  cases,  and  let  the 
article  as  it  stands  in  the  committee’s  draught 
be  the  law.  What  is  the  eonsequence  ? Let 
justice  go  on  in  its  ordinary  train,  the  bene- 
volent  surgeon  must  be  put  to  death,  and 
the  murderous  assassin  acquitted,  before  any 
answer  arrives  from  the  legislature.  A con- 
seientious  and  courageous  judge  might  per- 
haps  take  upon  him  to  exercise  a suspensive 
power  in  two  such  cases,  though  not  given 
bim  by  the  law.  Perhaps  so : but  all  judges 
may  not  be  conscientious : ñor  are  all  con- 
scientious  judges  courageous:  and  whatever 
good  quality  this  or  that  judge  may  chance 
to  possess,  affords  no  apology  for  the  defec- 
tiveness  of  a law.  Whatever  power  the  law 
means  to  perrait,  it  ought  openly  to  allow. 
Connivanee  pre-supposes  and  establishes  ar- 
bitrary  power. 

No  body  of  laws  ever  yet  made  its  appear- 
ance  anywhere,  which  does  not  afford  ampie 
field  for  such  a suspensive  power.  At  the 
commencement  of  a new  order  of  things,  such 
as  that  which  is  establishing  in  France,  the 
calis  for  such  a power  must  be  particularly 
abundant.  The  new  laws,  being  made  piece- 
meal,  must  leave  a multitude  of  cases  un- 
foreseen  and  unprovided  for : and  till  the  new 
System  is  compíeted,  the  ambiguous  state  of 
the  oíd  body,  half  living,  half  dead,  must 
increase  the  multitude  of  doubts  and  diffi- 
culties. 

A suspensive  power  thus  given  may  pos- 
sibly  be  productive  of  some  abuse.  It  is  just 
possible.  But  without  it,  abuse  is  certain  and 
universal.  Distress  to  individuáis,  and  that 
to  an  amount  not  to  be  conceived : open  dis- 
obedience  on  the  part  of  the  judges  to  the 
legislature;  and  that  in  the  infancy  of  its 
power : such  is  the  only  alternativo.  Shall  dis- 
obedience  be  foreseen  and  wilfully  allowed  ? 
Thus  to  allow  it,  is  to  invite  it. 

Reports  of  this  sort  pouring  in  upon  the 
legislature  from  all  the  courts  will  take  up  a 
good  deal  of  its  time.  Probably:  but  the 
inconvenience  cannot  be  avoided  but  at  the 
expense  of  a worse : ñor  is  the  door  which 
the  committee’s  article  opens  to  it  a hair's 
breadth  less  wide.  Both  laws  expose  the 
feelings  of  the  legislature  to  be  wounded  by 
tales  of  di  stress.  The  diíFerence  is  this : the 
one  remedies  the  mischief,  and  then  tells  of 
it ; the  other  tells  of  it  without  remedying  it. 

Oh  but,  says  the  committee,  the  represen- 
tations  you  speak  of  are  not  tbose  which  we 
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mean  to  allow.  When  we  speak  of  judges, 
we  think  of  our  oíd  parliaments.  When  was 
it  the  parliament  used  to  make  their  repre- 
sentatiuns,  if  they  chose  to  make  any?  When? 
why,  before  they  registered  it,  to  be  sure. 
When  they  had  registered  it,  they  had  passed 
it ; it  was  then  their  law : do  you  think  they 
would  have  found  fault  with  their  own  law  ? 
No,  no  : our  representations  have  nothing  to 
do  with  yours.  Have  not  they,  say  I ? So 
much  the  worse.  Observe  the  task  you  have 
given  to  y our  judges.  What  the  legislator 
professes  to  understand,  they  are  to  teach 
him : what  he  wants  to  know,  but  can  know 
from  nobody  but  them,  they  are  to  keep  to 
themselves.  They  are  to  speak  of  everything 
they  fancy,  and  of  nothing  that  they  see : 
they  are  to  report  from  imagination,  and  not 
from  evidence. 

(7)  A plan  for  giving  to  the  conveyance 
by  the  post,  the  exactness  requisite  for  this 
and  all  other  branches  of  judiciary  correspon- 
dence,  is  contained  in  the  draught  of  a code 
of  procedure,  designed  to  forra  a sequel  to 
the  present  publication. 

(8)  All  human  laws  will  have  defects: 
all  new  ones  more  particularly:  defects  to 
be  remedied  must  be  pointed  out  by  some- 
body : and  who  so  proper  to  point  them  out 
as  the  persons  engaged  by  duty  in  the  study 
of  them,  and  by  practico  in  the  observation 
of  the  incidents  that  bring  them  into  notice  ? 
No  legislator  can  as  such  possess  opportuni- 
ties  of  this  nature  equal  to  those  which  must 
present  themselves  to  every  judge. 

In  England,  no  invitation  of  this  sort  was 
ever  given  to  the  judges.  Those  magistrates, 
however,  have  always  had  the  right  of  making 
representations  of  this  sort,  since,  under  the 
ñame  of  petitions^  it  is  no  more  than  what 
all  subjects  in  general  have  enjoyed.  No 
nation  hitherto  whose  laws  have  such  large 
features  of  excellence  in  them  as  those  of 
England  : yet  none,  perhaps,  whose  laws  are 
more  abundant  in  particular  and  very  gross 
defects.  No  judge  can  well  sit  on  the  bench 
for  a day  together  without  being  witness  to 
numerous  exemplifications  of  them.  In  one 
of  the  houses  of  legislature,  all  the  judges 
have  always  had  seats,  and  at  all  times  some 
of  them  have  had  votes.  Yet  who  ever  heard 
of  a representation  of  this  sort  spontaneously 
given  by  a judge  to  the  legislature  ? and  how 
many  instances  do  the  annals  of  parliament 
afford  of  bilis  brought  in  by  law-lords  for  the 
amendment  of  the  law  ? Is  a bilí  of  this  sort 
attempted  to  be  stole  in  by  an  unlearned 
hand  ? learned  eyes  are  not  wanting  for  spy- 
ing  out  the  defects — not  of  the  law,  but  of 
the  bilí  which  seeks  to  remedy  it : and  scorn 
is  the  reward  which  public  spirit  gets  for  its 
temerity. 

Of  the  very  few  judges  who  in  our  time 
have  betrayed  any  symptoms  of  a suspidon 
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that  the  law  could  be  in  any  respect  better 
than  it  is,  or  of  a wish  to  see  it  so,  the  most 
eminent  have  gone  to  work,  as  if  their  object 
were  to  render  reformation  odious.  Refor- 
mation  of  the  law,  by  the  commissioned  legis- 
lator,  is  indeed,  what  Lord  Bacon  styles  it, 
an  heroic  work ; by  the  judge  it  is  usurpation, 
despotism,  and  confusión. 

Provisions  to  the  effect  above  mentioned 
would  be  insufficient  to  the  end,  without  some 
others,  of  which,  as  not  belonging  properly 
to  the  present  title,  I shall  contení  myself 
here  with  giving  a general  intimation. 

Provisions  for  the  elucidation  and  improve- 
ment  of  the  laws  by  the  help  of  lights,  sug- 
gested  by  persons  other  than  judges ; in  a 
Word,  by  the  citizens  at  large : — 

1.  General  liberty  to  any  subject  to  make 
Communications  of  the  same  sort  which  the 
judges  are  invited  to  make. 

2.  Special  liberty  to  persons  wishing  to 
engage  in  a contract  of  any  kind,  whether 
of  the  nature  of  a pact  or  of  a conveyance, 
of  the  validity  or  invalidity  of  which  r.o  de- 
claration  sufficiently  explicit  is  given  by  the 
law,  to  propose  questions  to  the  legislature 
relativa  to  such  validity.  Questions  of  this 
kind  might  pass  through  the  hands  of  the 
eeveral  ranks  of  judges,  who,  if  they  thought 
proper,  might  adopt  them  by  their  signature, 
and  might  eVen  on  certain  conditions  be  au- 
thorised  and  required  to  give  a decisión,  which 
should  be  binding  at  the  end  of  a certain  time, 
if  not  annulled  by  the  legislature. 

In  England,  wills  and  conveyances  are  made, 
agreements  entered  into,  on  which  the  for- 
tune and  condition  in  life  of  families  are  built, 
and  afterwards,  at  ten,  or  twenty,  or  thiity 
years  end,  comes  an  ex  post  fado  decisión, 
which  overthrows  everything,  and  reduces 
them  to  beggary.  Courts  of  justice  can  take 
no  cognizance  of  a question  that  does  not  come 
before  them  in  the  course  of  a cause,  and  if 
an  amicable  cause  were  instituted  for  the  sake 
of  getting  a decisión  on  a question,  before  the 
event  that  called  for  it  had  taken  place,  it 
w'ould  be  a crime  punishable  by  law.  Multi- 
tudes are  thus  doomed  to  inevitable  ruin,  for 
the  crime  of  not  knowing  a judge ’s  opinión, 
some  ten  or  twenty  years  before  the  question 
had  ever  entered  into  bis  head.  This  con- 
fusión and  injustice  is  of  the  very  essence  of 
what  in  England  is  called  common  law — that 
many-headed  monster,  which,  not  capable  of 
thinking  of  anything  till  after  it  has  happened, 
ñor  then  rationally,  pretends  to  have  prede- 
termined  everything.  Nebuchadnezzar  put 
men  to  death  for  not  finding  a meaning  for 
his  dreams : but  the  dreams  were  at  least 
dreamt  first,  and  duly  notified.  English  j udges 
put  men  to  death  very  coolly  for  not  having 
been  able  to  interpret  their  dreams,  and  that 
befare  they  were  so  much  as  dreamt. 

'ITie  rescripta  produced  by  the  questions 


put  by  Román  citizens  to  Román  empcrors, 
gave  nothing  but  a load  of  rubbish  to  the  law. 
Fabricated  in  the  dark,  by  some  unknown 
scribe  of  a despotic  sovereign,  they  reniain  in 
the  rude  State  in  which  they  were  emitted 
without  being  melted  down  into  the  text  of 
any  general  law.  How  should  they  have 
been  ? No  such  law  was  in  existen  ce.  Such 
will  not  be  the  fruit  of  questions  put  bv  the 
free  citizens  of  France  to  their  enlightened 
legislature. 

3.  A committee  to  receive  Communications 
of  this  sort,  to  publish  such  as  they  think 
worth  publishing,  and  tb  propose  to  the  as- 
sembly  any  such  alterations  as  they  think 
proper  to  be  made  in  the  text  of  the  laws, 
in  consequence.  Right  given  to  the  author 
of  any  rejected  communication  to  have  it 
printed  and  subjoined  in  form  of  an  appendix 
to  the  authoritative  collection,  upon  deposit- 
ing  the  expense. 

Other  provisions  relativo  to  the  elucidation, 
improvement,  and  preservation  of  the  text  of 
the  laws,  diverge  too  far  frora  the  subject  to 
be  mentioned  here. 

New  Draught Art.  XVI.  The  subordí- 

nate representativo  assemblies,  in  the  exercise 
of  the  powers  of  administration,  and  subordí- 
nate legislation,  lodged  in  their  hands  by  the 
supreme  legislature,  are  [not?]  accountable 
to  the  judicial  power.  The  members  of  them 
cannot  therefore  be  punished,  or  cited  to  ap- 
pear  before  it,  for  any  act  done  by  them  in 
their  quality  of  members.  Obedience  to  an 
act  of  any  such  assembly-,  acting  within  the 
sphere  of  the  auihority  committed  to  it  by  the 
sovereign  legislature,  is  to  be  enforced  by  the 
courts  of  justice  in  lihe  manner  as  to  an  act  of 
the  National  Assembly  itself  But  for  that 
purpose,  it  is  necessary  that  the  courts  of  jus- 
tice should  take  cognizance,  upon  every  occa- 
'sion,  of  the  question,  whether  in  such  instance  ■ 
the  subordínate  assembly  has  or  has  not  con- 
fined  itself  within  its  proper  sphere,  and  decide 
accordingly  upon  the  validity  of  its  act.  (9) 

Committee’s  Draught.  — Art.  IX.  As  the 
judicial  power  is  distinct,  and  ought  to  be 
kept  sepárate  from  the  power  of  administra- 
tion, the  courts  of  justice  have  no  power  to 
take  any  sort  of  part  in  matters  of  adminis- 
tration, ñor  to  give  any  sort  of  disturbance  tu 
the  operations  of  the  administrative  bodies, 
ñor  summon  before  them  the  members  there- 
of,  for  matters  done  in  the  exercise  of  their 
functions,  on  pain  of  forfeiture.  (A) 

Observations (9)  (h)  In  speakirig  of  the 

subordínate  representative  bodies,  care,  I ob- 
serve, seems  to  be  taken,  to  speak  of  their 
functions  as  confined  to  the  head  of 
tration,  without  any  share  in  legislation.  If 
administration  is  understood  to  inelude 
ordinate  legislation,  the  term  may  pass . it 
not,  the  language  here  held  rclative  to  the 
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fiinctions  of  these  bodies  is  contradicted  by 
tbe  functiona  themselves.  See  Decret  cáncer- 
nant  les  Municipalitcs.  Under  certain  restric* 
tions  they  are  to  possess  powers  of  taxation, 
and  tlie  municipal  governments  iti  towns  are 
to  have  power  of  establishing  regulations  of 
pólice,  which  as  such  must  frequently  be 
binding  upon  all  the  citizens.  If  this  be  not 
legislation,  it  will  be  difficult  to  say  what  is. 
All  that  can  be  said  to  distinguisU  it  from 
the  sort  of  legislation  exercised  by  the  Na- 
tional Assembly  is,  that  the  one  is  subordí- 
nate, the  otber  supreme:  and  this  surely  is 
sufficient.  The  acts  of  the  one,  if  valid,  and 
wbile  valid,  are  as  muca  laws  as  those  of 
tbe  otber : tbe  only  dilference  is,  that  the 
laws  of  those  subordínate  bodies  are  hable  to 
be  stopped  in  tbeir  forination,  or  overthrown 
when  formed,  by  the  acts  of  the  National 
Assembly:  vvhile  the  acts  of  the  National 
Assembly  can  be  retarded  only  by  the  king, 
and  can  be  overthrown  by  nobody  wilhout 
the  concurrence  of  the  National  Assembly 
itself.  If  legislation,  merely  by  being  sub- 
ordinate,  ceases  to  be  legislation,  j ndicature, 
by  being  subordínate,  should  cease  to  be  ju- 
dicature.  It  is  a sad  error  thus  to  confound 
legislation  with  supremacij — the  nature  of  the 
function  with  the  uependence  or  independ- 
ence  of  him  who  exercises  it.  Ñames  are 
certainly  of  little  importance,  so  long  as  men 
are  agreed  about  the  things  signified  by  them : 
but  the  danger  is  here,  lest,  when  these  re- 
oresentative  bodies  exercise,  as  they  must  do 
en  pain  of  inutility,  some  act  of  legislation, 
somebody  should  start  upand  say — “ No,  this 
is  what  you  ha\re  no  right  to  do ; for  this  is 
legislation : whereas  nothing  is  yours  but  ad- 
niinistration.” 

1 have  some  doubt  about  the  propriety  of 
this  Word  disturb,  [troubler,]  and  whether 
the  meinory  of  past  grievances  may  not  here 
have  carried  the  committee  rather  beyond  the 
mark.  A provincial  assembly  may  say  to  the 
court  of  judicatura  sittingin  the  same  town. 
If  you  adjudge  our  acts  void,  you  disturb  us 
in  our  operations : yet  this  is  what  the  court 
cannot  well  avoid,  if  it  judges  the  act  not 
conformable  to  the  powers  given  by  the  so- 
vereign  legislature  ; and  it  is  difficult  to  say 
what  the  harm  of  this  would  be,  or,  if  there 
were  any,  what  could  be  the  remedy. 

In  England,  the  meanest  court  that  sits 
would  take  upon  itself  to  jiídge  whether  any 
law  (by-law  the  word  here  is)  of  a Corpora- 
tion that  carne  beforc  it,  was  valid  or  no : 
and  the  Court  of  King’s  Bench,  a court  of 
mere  judicatura,  issues  orders  (mandamus’s) 
after  hearing  of  parties,  to  the  local  legisla- 
tures  to  exercise  their  functions,  and  even 
punishes  the  members  in  case  of  their  going 
beyond  them : and  no  inconvenience  ever  hap- 
pens  from  this  power.  The  Court  of  King ’s 
Bench,  it  is  true,  is  not  a French  parliament, 
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but  neither  will  these  new-created  courts  of 
justice  be  so.  Refuse  them  legislation  in  as 
positivo  terms  as  you  please : but  if  you  re- 
fuse them  j ndicature  in  any  case,  you  must 
lodge  it  somewhere  else : and  where  can  it  be 
lodged  with  less  danger  and  inconvenience  ? 
Whatever  judicial  power  you  take  away  from 
the  ordinary  courts,  you  must  institute  an  ex- 
traordinary  court,  a tribunal  of  exception,  to 
give  it  to : and  every  sepárate  court  set  up  to 
exercise  a fragraent  of  power,  that  can  as  well 
be  exercised  without  it,  introduces  unneces- 
sary  complication,  and  hecomes  a grievemee. 

New  Draught -Art.  XVII,  The  judges, 

elected  as  in  munner  hereafter  ordained,  shall 
enjoy  their  offices  for  Ufe,  unless  divested  there- 
af  in  manner  hereinafter  specified.  (10) 

Committee  s Draught.— Axt.  X.  The  judges, 
such  of  them  as,  having  been  lawfully  elected, 
shall  have  been  instituted  in  virtue  of  a com- 
inission  from  the  king,  shall  be  irremove- 
able ; ñor  can  they  be  deprived  of  their  places 
but  in  case  of  forfeiture,  and  after  judgment 
thereof.  (i) 

Observations (10)  (¿)  My  reasons  for 

proposing  amotion  in  certain  cases  without 
forfeiture  of  salary,  -or  of  re-eligibiUty,  being 
connected  with  various  provisions  of  detall, 
will  stand  more  commodiously  under  Tit.  III. 
Of  Judges. 

New  Draught.  — Art.  XVIII.  Judicial 
proceedings,  from  thefirst  step  to  the  last  in- 
clusive, shall,  in  all  cases  but  the  secret  ones 
hereinafter  specified,  be  carried  on  with  the 
utmost  degree  of  publicity  possible.  (11) 

Committee' s Draught.  — Art.  XI.  Judg- 
ments,  in  what  cause  and  in  what  form  soever 
given,  either  upon  argument,  or  upon  the  re- 
port  and  opinión  of  a judge-reporter,  shaU  be 
given  publicly : the  examinations  taken  in  the 
course  of  the  procedure  shall  also  be  pubUcly 
taken  in  criminal  causes.  In  all  cases,  the  par- 
ties,  pr  their  defenders,  shall  have  a right  to 
be  heard,  and  to  make  summary  observations 
upon  the  opinión  of  the  judge-reporter.  (A) 

Observations. — ^(11)  (A)  Publicity  is  the 
very  soul  of  justice.  It  is  the  keenest  spur 
to  exertion,  and  the  surest  of  all  guards  against 
improbity.  It  keeps  the  judge  himself,  while 
trying,  under  trial.  Under  the  auspices  of 
publicity,  the  cause  in  the  court  of  law,  and 
the  appeal  to  the  court  of  pubUc  opinión,  are 
going  on  at  the  same  time.  So  many  by- 
standers  as  an  unrighteous  judge,  or  rather 
a judge  who  would  otherwise  be  unrighteous, 
beholds  attending  in  his  court,  so  many  wit- 
nesses  he  sees  of  his  unrighteousness,  so  many 
condemning  judges,  so  many  ready  execution- 
ers,  and  so  many  iudustrious  proclaimers  of 
his  sentence.  By  publicity,  the  court  of  law, 
to  which  his  judgment  is  appealed  írom,  is 
secured  against  any  want  of  evidence  of  his 
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guilt.  It  is  throiigh  publicity  alone  tliat  jus- 
tice  becomes  the  mother  of  security,  By  pub- 
licity, the  temple  of  justice  is  converted  into 
a school  of  the  first  order,  where  the  raost 
important  branches  of  morality  are  enforced, 
by  the  most  impressive  means:  — into  a the- 
atre,  where  the  sports  of  the  imagination  give 
place  to  the  more  interesting  exhibitions  of 
real  life. 

Ñor  is  publicity  less  auspicious  to  the  ve- 
racity  of  the  mtness,  than  to  the  probity  of 
the  judge.  Environed  as  he  sees  himself  by 
a thousand  eyes,  contradiction,  should  he  ha- 
zard  a false  tale,  will  seera  ready  to  rise  np 
in  opposition  to  it  from  a thousand  mouths. 
Many  a known  face,  and  every  unknown  coun- 
tenance,  presents  to  him  a possible  source  of 
detection,  from  wbence  the  truth  he  is  strug- 
gling  to  suppress  may  through  some  unsus- 
pected  connexion  biirst  forth  to  his  confusión. 

Without  publicity,  all  other  checks  are  fruit- 
less : in  comparison  of  publicity,  all  other 
checks  are  of  sroall  account.  It  is  to  pub- 
licity, more  than  to  everything  else  put  to- 
gether,  that  the  English  system  of  procedure 
owes  its  being  the  least  bad  system  as  yet 
extant,  instead  of  being  the  worst.  It  is  for 
want  of  this  essential  principie,  more  than 
anything  else,  that  the  well-meant  labours  of 
Frederick  and  Catherine  in  the  ficld  of  jus- 
tice have  fallen  so  far  short  of  the  mark  at 
which  they  aimed.  División  and  subordina- 
tion  of  judicial  powers  are  no  otherwise  a 
guard  to  probity,  than  in  as  far  as  the  chance 
of  disagreement  and  altercation  presents  a 
faint  chance  of  occasional  publicity.  Appeals 
without  publicity  serve  only  to  lengthen  the 
dull  and  useless  course  of  despotism,  procras- 
tination,  precipitation,  caprice,  andnegligence. 

If  publicity  is  necessary  in  any  one  cause, 
80  is  it  in  every  other.  For  what  is  that  cause 
in  which  judges  and  wtnesses  are  not  liable 
to  prevaricato?  Give  a judge  any  sort  of 
power,  penal  or  civil,  which  he  is  to  be  al- 
\owed  to  exercise  without  its  being  possible 
ro  know  on  what  grounds,  he  may  exercise  it 
on  whatever  grounds  he  picases,  or  without 
any  grounds  at  all.  It  was  upon  these  terms 
that  the  tribunal,  erected  by  I forget  what 
Germán  emperor,  under  the  ñame  of  the 
Vehmic  Council,  exercised  the  power  of  life 
and  death : the  judges  of  that  council  became 
as  formidable  as  the  triumvirs  at  the  time  of 
their  proscriptions.  The  Inquisition  possess 
it  at  present,  upon  terms  not  very  dissimilar, 
in  Spain  and  Portugal.  The  lowest  power, 
penal  or  civil,  you  can  give  a judge,  is  that 
over  men’s  fortunes:  the  power  of  levying 
money  on  an  individual,  whether  on  the  score 
of  punishment,  or  in  satisfaction  of  a claim 
of  right  on  the  part  of  another  individual. 
Give  a judge  this  power  without  controul, 
thoiigh  it  extend  not  beyond  the  amount  of 
a shilling,  you  may  make  him  absoluto  master 
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of  men’s  properties,  and  by  that  means,  at  the 
long  run,  of  their  very  lives ; lower  the  sum, 
all  the  security  you  gain  is  the  putting  him 
to  the  trouble  pf  so  many  more  decrees  be- 
fore  he  can  effect  his  purpose. 

But,  essential  as  it  is  that  nothing  should 
ever  pass  in  justice  which  it  should  be  in  the 
power  of  the  judge,  or  cf  any  one,  ultimately 
to  conceal,  it  is  not  by  any  means  so  that 
every  incident  should  be  made  known  at  the 
very  instant  of  its  taking  place.  If,  then,  ¡71 
any  case,  things  should  be  so  circumstanced, 
that  the  unrestrained  publication  of  one  truth 
might  give  facllities  for  the  siippression  of 
another,  a temporary  veil  might  be  thrown 
o ver  that  part  of  the  proceedings,  without 
any  infraction  of  the  general  principie.  On 
this  consideration  is  grounded  one  división  of 
the  class  of  secret  cases  as  laid  down  in  Tit. 
XIII: — preliminai’y  examinations  in  criminal 
causes  and  others,  in  which  there  appcars 
ground  for  suspectii7g  a plan  of  concerted 
falsehood. 

Necessary  again  as  it  is  that  nothing  should 
ever  pass  in  justice  which  it  should  not  be  in 
the  power  of  every  one  who  had  an  interest 
in  bringing  it  to  light,  to  bring  to  light  if  he 
thought  proper,  it  is  not  so  that  anytliing 
should  be  brought  to  light,  the  disclosure  of 
which  would  be  prejudicial  to  some  and  bene- 
ficial  to  nobody.  It  is  on  this  considei  ation 
that  I ground  the  three  other  divisions  of  the 
class  of  secret  cases : causes  to  be  kept  secret 
for  the  sake  of  the  peace  and  honour  of  farni- 
lies  ; causes  to  be  kept  secret  for  the  salce  of 
decency ; and  incidental  inquiries  to  be  kept 
secret  out  of  tenderness  to  pecuniary  repu- 
tation. 

A word  nowas  to  the  committee’s  draught : 

And  is  it  then  only  in  criminal  matters  that 
the  proceedings  previous  to  judgment  are  to 
be  public  according  to  their  plan  ? And  is  it 
only  the  ceremony  of  pronouncing  judgment 
that  is  to  be  public  in  such  cases  as  are  termed 
civil?  But  on  what  possible  ground  admit 
publicity  in  the  one  case,  and  reject  it  in  the 
other  ? Do  the  terms  civil  and  criminal  indi- 
cate  any  fixed  line  of  scparation  between  the 
classes  they  are  meant  to  distinguish?  — do 
they  indicate  so  much  as  the  compai-ative  im- 
portance  of  the  cases  thus  classed  ? May  not 
four  or  five  livres  be  the  stake  in  a criminíil 
cause,  while  four  or  five  millions,  or  liberty, 
is  at  stake  upon  a civil  one  ? 

As  to  the  appendage  about  the  right  of 
being  heard — (a  provisión  very  distant  in  its 
import  from  that  contained  in  the  main  artí- 
cle) — I know  not  very  well  what  to  make  of 
it.  Take  it  according  to  the  letter,  it  scems 
to  put  a negativo  upon  all  provisionary  orders 
obtained  ex  parte  in  the  course  of  a cause, 
as  well  as  upon  provisionary  sentences  of 
condemnation  against  absconding  crimináis. 
These  usages,  however,  have  nothing  repug- 
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nant  in  them  to  the  general  right  of  not  being 
rondemned  unbeard — a right  surely  of  impor- 
tance  enough  to  detnand  an  article  to  itself. 
In  the  concluding  part  of  the  sentence,  the 
privilege  of  the  suitor  seems  to  lose  more  by 
the  implication  than  it  gains  hy  the  express 
terms. 

The  Opinión  of  the  judge-reporter  is  here 
spoken  of  in  the  singular  number  as  one  dis- 
course,  embracing,  as  it  should  seem,  the 
whole  body  of  the  evidence  that  has  been 
collected  by  him.  If  the  observations  here 
allowed  to  be  made  by  the  parties  are  to  wait 
till  the  cause  has  got  this  length,  that  is,  till 
the  examination  is  closed  and  the  witnesses 
are  gone  home,  complaint  is  stifled,  I cannot 
imagine  why,  till  the  remedy  is  out  of  reach. 
A witness,  suppose,  is  rejected,  or  liberty 
refused  of  putting  a question  to  him  which  is 
tliought  necessary : are  the  parties  or  their 
counsel  to  sit  by  and  see  this,  without  the 
liberty  of  being  heard  against  it? 

New  Draught Art.  XIX.  Every  sub- 

ject  has  a right  to  plead  his  otvn  cause,  in 
every  stage,  and  berore  every  court,  as  well 
by  Word  of  mouth  as  in  writing ; and  as  well 
hy  himself,  as  by  the  mouth  or  hand  of  any 
person  of  his  choice,  not  being  specially  de- 
barred  by  law.  (12) 

Art.  XX All  monopoly  of  the  right  of 

selling  advice  or  Service  in  mattcrs  of  law 
(saving  provisionally  the  profession  of  a no- 
tary)  is  aboUshed.  Any  advócate  may  practise 
in  the  capacity  of  an  attorney ; any  attorney 
in  the  capacity  of  an  advócate ; and  any  man, 
not  specially  debarred,  in  the  capacity  of 
either.  (13) 

Committee’s  Draught.  — Art.  XII.  Every 
Bubject  shall  have  a right  to  plead  his  own 
cause,  as  well  [viva  noce]  upon  a hearing,  as 
in  writing.  (Z) 

Observations — (12)  (Z)  The  right  of  plead- 
ing  one’s  own  cause  by  one’s  own  mouth,  or 
one’s  own  hand,  the  committee  have  esta- 
blished : the  right  of  pleading  one’s  cause 
by  the  mouth  or  the  hand  of  a friend  of 
one’s  own  free  choice,  they  have  not  esta- 
blished.  If  they  have  done  right  in  what 
they  have  granted,  as  I contend  they  have, 
they  have  done  wrong  in  what  they  have  re- 
fused. Both  rights  stand  upon  the  same 
basis : but  if  the  violation  of  either  of  them 
be  a grievance,  it  is  that  of  the  latter  that  is 
the  more  cruel  grievance. 

The  right  of  pleading  one’s  own  cause  in 
one’s  own  person,  and  without  the  obligation 
of  making  use  of  forced  assistance,  is  of  all 
rights  one  of  those  which  has  the  best  pre- 
tensions  to  be  considerad  as  a natural  and 
indefensibie  one.  To  refuse  a man  the  right 
of  speaking  in  his  own  behalf,  is  to  condemn 
hiña  unbeard  — to  condemn  unheard,  not  a 
fugitive,  but  a man  who  is  on  the  spot  de- 
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manding  to  be  heard.  To  render  a man’a 
fate  dependent  upon  the  endeavours  of  an 
assistant,  whom  if  left  at  liberty  he  would 
not  choose,  is  still  to  condemn  him  unheard ; 
it  is  adding  mockery  to  injustice.  To  com- 
pel  him  withal  to  pay  an  assistant  thus  forced 
upon  him,  is  adding  extortion  to  mockery  and 
injustice.  The  worst  of  all  taxes,  as  I show 
elsewhere,  and  the  most  cruel  of  all  oppres- 
sions,  is  the  tax  upon  law-proceedings.  The 
compulsión  here  in  question  carries  with  it 
all  the  oppression  and  iniquity  of  a tax  upon 
law-proceedings,  without  any  of  the  use.  It 
is,  to  a tax  upon  law-proceedings,  what  a 
forced  reduction  of  the  rate  of  interest  is,  to 
a tax  to  the  same  amount  on  money  lent  at 
interest.  It  is  a tax  upon  law-proceedings 
with  this  addition — that  the  produce,  instead 
of  being  carried  into  the  public  treasury,  to 
be  applied  to  the  public  service,  is  to  be  left 
in  the  bands  of  the  collector,  to  be  applied 
to  his  own  use. 

The  right  of  accepting,  for  the  purpose  in 
question,  the  assistance  of  whatever  friend 
may  be  disposed  to  furnish  it,  stands  upon 
the  same  basis  as  the  right  of  pleading  on 
one’s  own  behalf.  Without  the  latter  right, 
the  former  would  layall  those  who  are  most 
helpless  at  the  mercy  of  all  those  who  are 
most  able  to  manage  their  own  cause.  It 
would  condemn  unheard,  or  put  into  a situa- 
tion  as  bad  as  that  of  condemnation  without 
hearing,  the  weak  in  intellect,  the  raw  youth, 
the  bashful  maiden,  and  the  timorous  woman ; 
the  sick,  the  unavoidably  absent,  and  the 
dying.  It  would  entail  a peculiar  hardship 
upon  those  who  have  peculiar  claims  to  fa- 
vour  and  indulgence. 

Even  to  men  possessed  of  the  ordinarymea- 
sure  of  assurance  and  intelligence,  it  might 
be  diñicult  to  say  which  of  the  two  rights 
ought  to  be  deemed  most  valuable.  Few 
must  they  be,  who  in  the  whole  circle  of  their 
prívate  friends  may  not  upon  occasion  be  able 
to  fiiid  some  one  or  other  better  able  than 
even  themselves  to  do  justice  to  their  own 
cause.  Though  in  a man’s  own  cause,  the 
chances  are  greatly  in  favour  of  his  superior 
fitness  in  this  respect,  in  comparison  with  any 
other  single  man  taken  at  rairdora,  yet  the 
odds  of  the  field  against  one  may  surely  make 
up  the  diíFerence. 

(13)  The  provisions  exbibited  in  this  ar- 
ticle are  no  more  than  the  undeniable  conse- 
quences  of,  if  they  are  not  already  contained 
in,  those  of  the  preceding  article.  If  every 
man  may  be  his  own  advócate,  and  any  man 
the  advócate  of  any  other,  there  is  an  end  of 
the  monopoly  possessed  by  advocates.  But 
if  any  man  may  appear  and  speak  in  behalf 
of  any  man,  it  would  be  absurd  indeed  to  say 
that  he  should  not  appear  without  speaking. 
An  attorney  is  one,  whom  for  a certain  pul- 
póse, a man  puts  in  his  place : shall  it  be  said 
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that  a man  shall  not  put  himself  in  bis  own 
place  ? As  to  the  rest,  the  free  cholee  of  an 
attorney  stands  upon  at  least  as  favourable 
ground  as  that  of  an  advócate. 

One  very  important,  and  very  beneficial 
consequence  of  tbe  abolition  of  the  whole 
monopoly,  will  be  the  throwing  down  the 
legal  partition  which  separates  the  two  main 
branches  of  it.  It  is  in  a very  few,  out  of 
the  whole  number  of  causes,  that  it  can  be 
any  advantage  to  the  suitor  that  the  two 
functions  should  be  exercised  by  diíFerent 
persons : and  in  all  but  those  very  few,  the 
separation  of  them  is  equally  oppressive  to 
the  suitor,  and  repugnant  to  the  interests  of 
truth  and  justice. 

This  1 shall  take  occasion  to  demónstrate 
at  large  in  a sepárate  paper.  Treading  every- 
where  in  the  steps  of  the  committee,  I have 
insertad  thus  much  here,  in  order  to  show 
that  they  have  acted  right  in  going  thus  far, 
but  wrong  and  in  consisten tly  in  not  going  a 
step  farther.  This  is  the  place  which  they 
have  fixed  for  great  and  fundamental  prin- 
cipies. Advantages  of  detall,  resulting  from 
particular  applications  of  those  principies, 
belong  to  a subsequent  stage. 

As  to  the  Word  provisionally,  applied  to 
the  case  of  notarles,  l inserted  it  not  with  any 
view  of  advantage  to  be  hadby  abolishing  that 
branch  of  the  monopoly,  but  only  as  a warning 
against  the  prejudging  so  much  of  tbe  question 
as  concerns  their  case.  Their  branch  stands 
upon  very  different  ground  from  that  of  the 
two  others.  It  does  not  contribute  in  any 
shape  towards  either  the  denial  or  perversión 
of  justice.  The  functions  belonging  to  this 
purer  branch  are  two  : — the  penning  of  con- 
tracts  and  other  acts ; and  the  furnishing  evi- 
dence  of  their  authenticity  by  attestation.  To 
determine  the  question  respecting  notarles, 
would  be  to  determine  the  question  respect- 
ing register-offices : for  in  respect  to  so  much 
as  concerns  attestation,  the  functions  of  no- 
tarios and  those  of  register-offices  coincide. 

The  distinction  here  spoken  of  exists  no 
longer  inEngland : the  notary,  formerly  styled 
scrivener,  possessing  no  monopoly  as  against 
attornies,  has  been  swallowed  up  in  the  at- 
torney. 

In  the  Prussian  dominions,  by  a regulation 
of  not  many  years  standing,  all  professional 
advocates  are  put  to  silence : pensionad  ad- 
vocates,  appointed  by  the  king,  being  given 
to  the  suitors  in  their  room.  This  is  what  in 
the  language  of  despotism,  is  styled  reform. 
To  obvíate  the  inconveniences  of  a loose 
monopoly,  it  establishes  a cióse  one. 

New  Draught Art.  XXL  Jneverysuit, 

civil  as  well  as  penal,  both  parties  shall  attend 
in  person  at  the  commencement  of  the  cause, 
in  presence  of  each  other  and  of  the  judge : 
miess  in  as  far  as  they  may  stand  excused  by 
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special  reasons,  in  manner  hereinafter  speci- 
fied  ; and  so  from  time  to  túne  during  the  con- 
tinuance  of  the  cause : there  to  depose,  and  to 
be  interrogated,  at  any  time,  they  or  their  re- 
presentatives,  each  on  the  part  of  the  other, 
in  the  same  manner  as  untnesses.  (14) 

Observations.  — (14)  This  is  but  one 
feature,  though  that  certainly  a capital  one, 
in  the  System  of  natural  or  domestic  pro- 
cedure,  which  I adopt  in  all  its  points : all 
technical  ones  being  absurd  and  pernicious, 
as  I shall  show  in  due  time,  in  proportion  as 
they  depart  from  it.  I introduce  the  article 
here,  partly  as  having  an  intímate  connexion 
with  that  for  the  abolition  of  the  monopoly 
possessed  by  lawyers,  partly  for  the  occasion 
I shall  have  to  build  upon  it. 

It  is  not  enough  that  suitors  be  permitted 
to  attend  upon  their  own  buslness ; they  must 
be  bound  to  do  so,  at  least  at  the  outset, 
saving  such  exceptions  as  particular  neces- 
sities  may  suggest,  — a topic  of  detall  not 
worth  discussing  here. 

When  the  parties  are  brought  face  to  face, 
at  the  outset  of  a cause,  in  presence  of  the 
judge,  both  speaking  upon  oath,  upon  the 
same  footing  as  witnesses,  the  following 
advantages  are  the  natural  result  of  such  a 
meeting ; — 

1.  No  cause,  that  is  not  carried  on  boní 
fide  on  both  sides,  can  well  go  any  farther : 
the  suspicions  entertained,  by  each  of  each, 
being  reciprocally  communicated,  are  either 
removed  or  converted  into  certainty,  and  the 
plan  of  fraud  and  treachery,  whatever  it  be, 
being  rendered  hopeless,  is  abandoned. 

2.  The  same  thing  may  be  said  with  regard 
to  all  causes  founded  on  any  error  or  miscon- 
ception  on  either  side,  which  it  is  possible 
for  such  Information  as  the  other  party  has 
in  his  power,  or  the  sagacity  of  the  judge,  to 
remove. 

3.  If  the  cause  turns  solely  upon  the  evi- 
dence  of  the  parties,  or  upon  such  real  evi- 
dence  as  they  happen  to  bring  with  them, 
or  upon  the  question  of  law,  or  upon  all 
together,  it  may  receive  a decisión  upon  the 
spot.  And  why  not  then,  as  well  as  weeks, 
or  months,  or  years  afterwards  ? 

4.  The  cause,  if  not  terminated,  is  at  any 
rate  cleared  in  the  first  instance,  by  mutual 
admissions,  of  all  facts  on  each  side  which 
the  other  does  not  mean  to  contest.  By  this 
means  it  is  cleared  of  all  the  wtnesses  and 
written  or  other  real  evidence  relative  to 
those  facts,  of  all  expense  relative  to  the  pro- 
duction  and  examination  of  such  evidence, 
and  of  all  expense  relative  to  the  drawing  of 
instructions  for  such  production  and  examina- 
tion. If  the  costs  of  the  successful  are  thrown 
upon  the  unsuccessful  party,  a man  though 
ever  so  much  disposed  to  take  any  unfair  ad- 
vantage, will  make  no  difficulty  of  admitting 
aU  such’as,  if  not  proved  already,  he  is  satis- 
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fied  it  must  be  in  the  power  of  the  adversary 
to  prove. 

5.  Both  parties  speaking  upon  oath,  and 
like  witnesses  under  the  clieck  of  cross-ex- 
amination  adtninistered  upon  the  spot,  all 
such  false  allegations,  the  truth  of  which  he 
who  makes  them  has  no  hope  of  being  able 
to  maintain,  are  cut  oíf  at  a stroke. 

Thus  are  both  specics  of  insincerity,  false- 
hood  and  suppression  of  truth,  banished,  and 
that  at  the  outset,  frorn  every  cause  : at  least 
rendered  as  perilous  on  the  part  of  suitors 
as  by  the  best  mode  of  examination  possible 
they  are  already  on  the  part  of  witnesses. 
Insincerity  is  the  great  support  of  litigation. 
If  scope  were  not  left  íor  the  insincerity  of 
•'f  e Client,  the  insincerity  of  the  lawyer  would 
» ee  uin  without  employ.  Insincerity  has  ac- 
cordingly,  in  all  modes  of  procedure  dcvised 
by  lawyers,  at  least  by  English  lawyers,  been 
knowingly  and  wilfiilly  allowed,  protected, 
and  encournged. 

6.  If  the  cause,  for  want  of  sufficient  evi- 
dence,  is  not  yet  ripe  for  an  absolute  decisión, 
the  party  who  feels  himself  to  be  in  the  right, 
may  in  the  meantime  have  the  satisfaction 
of  receiving  a sort  of  conditional  decisión, 
which  to  him  may  be  little  less  tranquil! izing 
than  an  absolute  one.  It  w'ill  have  been 
thoroughly  understood,  even  at  tbis  early 
period,  upon  what  hinges  the  dispute  turns  : 
whether  it  is  the  matter  of  law  that  is  in 
question,  or  the  matter  of  fact ; what  the 
facts  are,  on  which  the  pursuer  grounds  his 
claim,  and  whether  the  defendant’s  rebanee  is 
upon  the  disputing  of  those  facts,  or  whether 
he  trusts  to  some  counterplea,  which  the  pur- 
suer disputes.  A perspective  view  is  thus 
gained  at  any  rate  by  both  parties,  of  the 
whole  field  of  inquiry  which  the  cause  can 
have  to  run  through : and  it  is  in  the  power 
of  the  judge  to  announce  to  them  bypotheti- 
cally,  what  his  decisión  will  be  in  any  event: 
what  if  the  law  or  the  facts  turn  out  this 
■way,  and  what  if  they  turn  out  the  otber. 

7 If  it  be  a case  íit  for  compromise,  now  is 
the  time  when  a compromise  may  be  brought 
about,  at  the  most  advantageous  period,  and 
nnder  the  most  advantageous  circumstances. 

There  are  two  cases,  and  but  two,  in  which 
a compromise  is  not  inconsistent  with  the 
ends  of  justice.  The  one  results  from  the 
State  of  the  law;  the  letter  of  the  law  lies 
open  before  both  parties ; and  the  manifest 
uncertainty  of  it  reduces  in  the  eyes  of  each 
the  valué  of  his  claim.  It  may  appear  to  each 
better  to  forego  a part  of  his  hopes,  and  rea- 
lizo the  other  part,  than  to  remain  exposed 
to  the  chance  of  foregoing  the  whole.  The 
other  case  results  from  the  circumstances 
that  attend  the  fact.  The  expense  of  inves- 
tigation  may  be  certaln  ; the  result  nncertain. 
The  expense  may  be  gteater  than  the  valué 
in  dispute.  This  may  even  remain  tlie  case, 
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after  all  artificial  expense  has  been  struck 
oíf  by  law,  and  of  the  natural,  none  left  but 
what  is  unavoidable;  witnesses,  for  instance, 
to  be  fetched  fromdistant  parts,  long  accounts 
to  be  sorted,  copied  out,  and  subjected  to  mi- 
nute discussion.  In  the  first  of  these  cases, 
it  is  true  the  compromise  can  derive  no  fa- 
cility  from  the  presence  of  the  judge.  It  i» 
his  duty  to  decide.  He  must  not  be  allowed 
to  profess  uncertainty,  lest  he  should  affect 
it.  Groundless  doubts  may  be  affected  with 
much  less  peril  of  character,  than  groundless 
decisión  given;  and  use  might  be  made  of 
them  to  extort  from  the  suitor  the  sacrifice  of 
a clear  right.  But  as  to  every  other  subject 
of  doubts,  there  is  nothing  to  restrain  the 
judge  from  assisting  the  parties  with  his  re- 
presentations  and  advice..  What  should  hin- 
der  him  ? Is  there  any  repugnaney  between 
the  functions  of  the  mediator  and  the  judge  ? 
There  should  seem  to  be,  in  the  eyes  of  the 
eommittee  ; for  they  institute  a set  of  courts 
upon  a sepárate  establishment,  ordained  to 
mediste,  and  impotent  to  decide.  See  the 
annexed  paper  on  the  reconciliation  offices 
proposed  by  the  eommittee. 

8.  If  delay  is  now  requested,  no  more  will 
naturally  be  granted  than  what  the  exigencies 
of  justice  really  demand.  For,  the  party  who 
applies  for  it  will  naturally  be  required,  not 
only  to  make  known  the  purpose  for  which 
he  wants  it,  but  to  satisfy  the  judge  that  it 
is  necessary  for  that  purpose. 

Under  the  current  syStems  of  procedure, 
delay  is  fixed  inexorably  for  all  causes,  be- 
cause  it  is  possible  that  it  may  be  necessary 
in  some.  A certain  measure  of  delay  every 
defendant  is  entitled  to,  whether  he  has  need 
of  it  or  no,  and  without  telling  any  lies  to  get 
it.  Another  measure,  upon  telling  certain 
lies,  which,  not  being  rendered  punishable,  are 
told  without  reserve  or  mystery.  Another 
measure  again,  upon  giving  such  reasons,  as, 
true  or  false,  shall  have  been  fortúnate  enough 
to  have  passed  the  test  of  examination.  So 
long  as  you  make  a point  of  keeping  suitors 
at  a distance  from  each  other,  and  from  the 
judge,  this  profusión  of  delay  is  unavoidable. 
When  you  cannot  tell  how  much  time  a man 
may  honestly  have  occasion  for,  you  must 
make  sure  of  giving  him  enough.  As  yon 
will  not  ask  anybody  that  can  tell  you,  it  is 
impojsible  you  should  know  how  much  he 
has  occasion  for.  You  must  therefore  give 
him  what,  in  ninety-nine  instances  out  of  a 
hundred,  will  be  too  much.  Such  ’s  the  con- 
sequence  of  unbending  rules  in  a system  of 
procedure. 

What  then?  Are  men  of  the  first  rank 
and  consideration — are  men  high  in  office  — 
men  whose  time  is  not  less  valuahle  to  the 
public  than  to  themsel  ves — are  such  men  to  be 
torced  to  quit  their  business,  their  functions, 
or  what  is  more  than  all,  their  pleasure, 
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tile  beck  of  every  idle  or  malicious  adversary, 
to  dance  attendance  upon  every  petty  cause  ? 
Yes,  as  fer  as  it  is  necessary,  tbey  and  every- 
body.  What  if,  instead  of  parties,  they  were 
witnesses  ? Upon  biisiness  of  other  people’s 
everybody  is  obliged  to  attend,  and  nobody 
complains  of  it.  Were  the  Prince  of  Wales, 
tbe  Arcbbishop  of  Canterbury,  and  the  Lord 
Higb  Chancellor,  to  be  passing  by  in  the 
same  coach,  while  a chimney-sweeper  and 
a baiTow-woman  were  in  dispute  about  a 
halfpennyworth  of  apples,  and  the  cbimney- 
sweeper  or  the  barrow-woman  were  to  think 
proper  to  cali  upon  them  for  their  evidence, 
could  they  refuse  it?  No,  most  certainly. 
Of  the  two  hardships,  then,  which  is  the 
greatest — to  attend  upon  other  people’s  busi- 
ness,  or  your  own  ? One  thing  is  certain, 
that  if  a great  man  who  sues  or  is  sued  does 
not  attend  the  judge,  he  must  attend  an  at- 
torney.  Of  the  two  attendances,  which  is 
most  humiliating  to  his  grandeur,  and  most 
consumptive  of  his  time  ? Another  thing  is 
equally  certain,  that  by  the  attendance  of  one 
person,  grea,t  or  small,  in  the  character  of  a 
party,  you  may  save  the  attendance  of  twenty 
such  persons  in  the  character  of  witnesses. 
What  by  confessions,  concessions,  or  propo- 
sals — what  by  narrowing  a cause,  or  putting 
an  end  to  it  altogether — no  expense  of  time 
can  be  thus  incurred  that  is  not  repaid  with 
usury. 

When  a suitor,  instead  of  attendinga  judge, 
attends  an  attorney,  what  is  there  saved  by 
it  ? The  Client  tells  his  story  to  the  attorney, 
that  the  attorney  may  tell  him  what  the  judge 
will  do,  if  the  story  turns  out  to  be  true. 
The  attorney  knows  nothing  about  the  mat- 
ter ; but  he  will  write  down  the  story,  and 
give  it  to  a counsel,  that  the  counsel  may  tell 
him  what  the  judge  will  do.  If  anybody  knew 
what  the  judge  would  do,  one  should  think 
it  should  be  the  judge.  But  the  judge  is  not 
ío  be  spoken  mth.  How  can  you  expect  he 
should  ? — a cause  would  be  put  an  end  to  as 
soon  as  begun  — he  has  not  been  for  some 
hundred  of  years ; ñor  ever  wiU  again,  if  he 
can  help  it. 

Convenient  as  this  meeting  would  be  to 
suitors,  the  opposite  arrangement,  it  must  be 
confessed,  is  by  much  the  most  convenient 
to  all  sorts  of  persons  upon  whom  the  option 
depends.  It  is  more  convenient  to  the  lawyer 
to  have  a great  deal  of  business,  than  a little. 
It  is  more  convenient  to  the  judge  to  do 
business  with  friends  and  gentlemen,  than 
with  low  people  and  strangers.  It  is  more 
convenient  to  the  legislator  to  listen  to  the 
wishes  of  those  who  would  save  him  from  aU 
trouble,  than  of  those  who  would  give  him  a 
great  deal.  I speak  of  British  legislators : 
not  of  French,  who  know  no  pleasure  but 
such  trouble. 

New  Draught.—ktt.  XXII.  All privilege 
Voi.  IV. 
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in  matters  of  jurisdiction  stands  abolished. 
All  subjects  stands  henceforward  upon  an 
equal  footing,  in  respect,  as  well  of  the  man- 
ner  of  pleading,  and  the  arder  in  which  their 
causes  are  to  be  heard  and  decided,  as  of  the 
choice  of  the  courts  before  which  they  are  to 
plead.  (15) 

Art.  XXIII.  — The  constitutional  order 
of  jurisdiction  shall  not  be  disturbad,  ñor  the 
subject  drawn  out  of  his  natural  court  by 
roi/al  commissions,  or  attributions  of  causes, 
or  arbitrary  evocations.  (16) 

Committee’s  Draught.- — Art.  XIII.  All  pri- 
vilege in  matters  of  jurisdiction  is  abolished. 
All  subjects  without  distinction  shall  plead 
in  the  same  form,  and  before  the  same  court, 
in  the  same  cases,  (m) 

Art.  XIV.  . — The  constitutional  order 
amongthe  jurisdicíions  shall  not  be  disturbad, 
ñor  subjects  called  out  of  their  natural  tri- 
bunals  by  commissions  or  attributions,  or  ar- 
bitrary evocations.  (n) 

Observations. — .(IS)  (ni)  Happy  France  ! 
where  aristocratical  tyranny  is  laid  low ; while 
in  England  it  is  striking  fresh  root  every  day. 
When  a peer  commits  a murder,  more  mis- 
chief  is  done  by  his  trial,  than  by  his  crime. 
The  time  of  the  legislature,  that  time  which 
is  the  property  of  the  nation,  and  which  ought 
to  be  employed  on  great  plans  of  national  re- 
form,  of  which  there  is  such  abundant  need 
— that  time  of  which  there  can  never  be 
found  enough,  even  for  the  routine  of  una- 
voidable  affairs  — is  wasted  upon. this  and  a 
thousand  other  petty  businesses,  which  could 
be  a thousand  times  better  transacted  else- 
where.  To  the  nation,  the  Ufe  of  an  idle 
peer  is  worth  as  much  as  that  of  an  idle 
porter,  but  not  so  much  as  that  of  an  indus- 
trious  one.  To  the  peers,  their  right  of  being 
tried  by  their  own  body  in  capital  cases  was 
of  use  when  peers  were  in  a state  of  perpe- 
tual hostility  with  the  crown,  and  juries 
were  at  its  devotion.  It  is  now  a burthen 
to  the  nation,  and  of  use  to  nobody,  unless 
it  be  to  the  Lord  Cbamberlain,  and  to  make 
a raree-show. 

(16)  («)  In  this  fourteenth  article,  as  in 
several  of  the  preceding  ones,  we  see  correc- 
tion,  as  is  natural  and  necessary,  treadirig  in 
the  fbotsteps  of  abuse.  But,  the  mischief  con- 
sisting  in  the  application  of  the  king’s  solé 
authority  to  these  purposes,  respect  should 
not  have  prevented  the  introduction  of  the 
king’s  ñame.  Commissions  given,  and  attri- 
butions made  by  the  authority  of  tlie  National 
Assembly  after  public  debate,  on  the  grounds 
of  public  necessity,  would  stand  upon  a very 
diíFereiit  footing.  Such  extraordinary 
tions  of  power  nothing  but  necessity  should 
extort  from  any  authority;  and  in  a settled 
government,  such  necessity^  is  not  hkely  tre- 
quently  to  arise.  But  that  it  may  sometiines 
arise  is  what  the  National  Assembly  can  have 
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no  doubt  of,  for  it  is  what  they  have  been 
acting  under  every  day,  thoiigh  in  the  chas- 
test  nianner,  and  with  the  most  exemplary 
regard  to  justice.  In  tying  up  the  king’s 
hands,  they  should  take  care  to  confine  the 
knot  there,  and  not  slip  it  unawares  upon 
their  o\vn. 

New  Draught.  — Art.  XXIV,  Resolved, 
That  this  assemhly  will,  with  all  convenient 
speed,  proceed  to  the  enactment  of  a law  to 
determine  in  what  cases,  and  how,  the  power 
of  evocation  nr.ay  he  lawfiilly  exercised.  (17) 

Committee' s Draught.  — Ajt.  XV.  A law 
shall  be  made  to  regúlate  the  laws  where 
evocation  may  lawfully  have  place,  (o) 

Ohservations.  — (17)  (o)  Of  the  future 
law  ahoiit  evocations,  as  here  announced,  I 
have  some  suspicions.  A lawsuit  carried  on, 
in  order  to  know  whether  a lawsuit  shall  be 
carried  on,  is  a bad  thing;  especially  a law- 
suit carried  on  in  the  capital  by  the  inhabi- 
tants  of  a remóte  province,  in  order  to  know 
whether  a lawsuit  is  to  be  carried  on  in  that 
or  a neighbouring  province.  In  the  cases 
where  it  may  be  proper  a cause  should  go 
out  of  its  ordinary  court  into  an  extraordi- 
nary  one,  it  would  be  much  better  if  it  could 
be  made  to  find  its  way  thither  of  itself,  Avith- 
out  any  one’s  interfering  extrajudicially  to 
evoke  it.  This  is  accordingly  what  I have 
aimed  at  in  a set  of  provisions  which  will  be 
found  in  Tit.  IV.  of  the  present  draught. 

This  article  is  nothing  but  a resolution ; in 
which  form  I have  accordingly  conceived  it. 

Committee’s  Draught.  — Art,  XVI.  All 
subjects  being  equal  in  the  sight  of  the  law, 
every  sort  of  preference,  even  respecting  the 
rank  and  order  in  which  a man  shall  be  judged, 
is  an  injustice,  In  every  court,  the  clerk  shall 
keep  a register-book,  of  which  the  leaves  shall 
be  numhered  and  signed  by  the  president,  in 
which  all  the  parties  who  demand  judgment 
shall  cause  their  ñames  to  be  set  down  in  the 
order  in  which  they  shall  have  appeared  and 
made  requisition  at  the  office.  The  president 
shall  form  three  lists ; in  which  shall  be 
distinguished  causes  upon  report,  causes  for 
hearing,  and  matters  of  a provisionary  and 
summary  nature.  Each  matter  shall  be  en- 
terad upon  the  list  to  which,  by  its  nature,  it 
belongs,  but  in  the  order  in  which  the  ñames 
of  the  parties  have  heen  entered  upon  the 
register-book  in  the  office:  and  this  order 
shall  be  followed  in  giving  judgment.  (p) 

Observations (p)  Of  this  16th  article 

the  first  sentence  seems  to  be  unnecessarily 
severed  from  the  13th.  The  great  principie 
it  lays  down  will  be  found,  I doubt,  to  be  but 
indifferently  pursued  in  the  details  that  fol- 
io w in  the  same  article — details  too  minute 
to  match  with  the  rest  of  the  contents  of  so 
general  a title.  The  technical  nomenclature 


of  causes  upon  report,  and  causes  for  hearing', 
citing  and  adopting  the  present  technical  prac- 
tice,  the  putting  of  these  dilatory  modes  of  ^ 
proceeding  before  the  summary  ones,  as  if 
delay  was  to  come  in  course,  and  expedition 
only  in  causes  that  were  not  worth  delaying, 
are  no  very  favourable  omens.  A fundamental 
position  with  me  is,  that  every  cause  should 
be  presumed  summary : none  taken  out  of 
that  class  without  special  reason.  Expedition 
is  the  good  to  be  aimed  at : delay  an  evil  to 
be  submitted  to  through  necessity,  and  only 
to  the  extent  of  the  necessity.  But  of  this 
hereafter  in  its  place. 

As  to  the  inviolability  of  the  order  of  the 
causes,  by  the  parties  whom  the  committee 
speak  of  as  demanding  judgment,  they  must 
surely  mean  the  pursuers  in  each  cause  ; for 
if  the  priority  depended  upon  the  defendants 
in  cases  where  the  defendant’s  object  is  de- 
lay, as  it  is  in  most  causes,  the  expedition 
gained  by  this  regulation  would  not  be  very 
great.  What  then  ? When  a cause  is  set  down 
for  argument,  and  the  person  who  should  ar- 
güe it  is  dead,  or  confined'  to  his  bed,  is  it 
to  be  decided  on  that  very  day,  and  without 
hearing?  If  not,  either  the  order  of  the  causes 
must  be  departed  from,  or  fifty  causes  must 
be  delayed  to  no  purpose  on  account  of  one. 
The  article,  by  the  terms  of  it,  does  not  ex- 
clude  any  sort  of  cause,  criminal  any  more 
than  civil.  A defiendan t guilty  of  a capital 
offence  is  not  likely  to  be  in  any  great  baste 
to  join  in  setting  down  his  cause. 

In  judicial  procedure,  every  rule  that  Is  not 
made  to  bend  will  be  sure  to  break,  or  still 
worse  must  ensue.  And  when  a rule,  laid 
down  by  the  legislatura,  is  made  to  bend  by 
the  authority  of  the  judge,  what  is  this  but 
the  power  of  interpretation  so  anxiously  pro- 
scribed. 

In  the  Court  of  King’s  Bench,  causes  are  in 
general  tried  in  the  order  in  which  they  are 
set  down  upon  the  paper.  Yet,  upon  special 
reason  given,  a cause  is  every  now  and  then 
brought  forward,  or  put  back.  But  as  this, 
if  opposed,  cannot  be  done  without  both  par- 
ties being  heard,  nobody  ever  dreamt  of  the* 
power’s  being  abused. 

New  Draught.  — Art-.  XXV.  Resolved, 
That  this  Assembly  will  proceed  with  all 
possible  expedition  to  frame  a new  code  oí' 
procedure,  of  which  the  object  shaU  be  to 
renderthe  administration  of  justice  as  simple, 
as  expeditious,  and  as  little  expensive,  as 
possible. 

Art.  XXVI.  Resolved,  That  this  assem- 
bly will  proceed  with  all  possible  expedition 
to  frame  a new  code  of  penal  law,  of  which 
the  object  shall  be  to  render  the  punishments 
in  every  case  as  proportionate,  as  mild,  and 
as  apposite,  as  possible;  never  losing  sight = 
of  the  maxim,  that  every  lot  or  degree  of 
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punisbment  which  is  not  necessary,  is  a 
violation  of  the  rigbts  of  man,  and  an  of- 
fence  committed  by  the  legisíator  against 
sodety. 

CommitUe  s Draught Art.  XVIL  The 

code  of  proeedure  in  civil  cases  sball  be  re- 
formed  without  delay,  so  as  to  render  the 
proceedings  more  simple,  more  expeditious, 
and  less  expensive. 

Art.  XVIIl.  The  penal  code  shall  be  re- 
formed  without  delay,  so  as  that  punishments 
may  be  better  proportioned  to  oíFences ; taking 
care  that  they  shall  be  mild ; and,never  losing 
sight  of  the  maxim,  that  every  punishment, 
which  is  not  necessary,  is  a violation  of  the 
riyhts  of  man,  and  an  offence  committed  by  the 
legisíator  against  the  cojiimunity. 

CHAPTER  II. 

Tit.  II Distribution  and  Gradation  of 

THE  CoDRTS  OF  JUSTICE, 

New  Draught Art.  I.  In  every  parish 

[or  cantón]  there  shall  be  a court  of  justice 
of  immediate  jurisdiction,  under  the  ñame  of 
the  parish  or  [canton~\  court,  composed  of  a 
single  judge ; saving  such  consolidations  or 
divisions  of  parishes,  as  may  be  made  for  this 
pui'pose,  in  virtue  of  the  powers  hereinafter 
given. 

. Art.  II.  In  every  district  there  shall  be  a 
court  of  justice  of  immediate  jurisdiction,  un- 
der the  ñame  of  the  immediate  district  court, 
composed,  in  hke  manner,  of  a single  judge. 

Art.  III.  In  every  department,  or  sub- 
department,  or  district,  there  shall  be  a court 
of  appeal,  under  the  ñame  of  the  provincial 
court  of  appeal,  composed,  in  like  manner,  of 
a single  judge. 

Art.  IV.  At  Paris  there  shall  be  a court 
of  appeal,  in  the  last  resort,  under  the  ñame 
of  the  metropolitan,  or  supreme  court,  com- 
posed, in  like  manner,  of  a single  judge. 

Art.  V.  The  decrees  of  the  metropolitan 
court  of  justice  shall  be  final,  except  such  on 
account  of  which  censure  shall  have  been 
past  on  the  judge,  by  a decree  of  the  National 
Assembly,  in  manner  hereinafter  specified. 

Art,  VI.  To  each  of  the  several  classes  of 
courts  above  mentioned,  is  given  authority 
over  all  sorts  of  persons,  and  in  every  sort  of 
cause,  throughout  the  kingdom : saving  only 
the  ditference  between  jurisdiction  immediate 
and  appellate,  and  the  authority  of  certain 
tribunals  of  exception,  in  as  far  as  the  same 
is  hereby  acknowledged,  and  provisionally 
confirmed. 

Art.  VIL  Theseare,  — 1.  Courts-martial 
in  the  land  service : in  as  far  as  the  powers 
of  such  courts  are  confined  to  the  maintenance 
of  discipline  among  military  men. 

Art.  VIII 2.  Naval  courts-martial:  in 

as  far  as  tbeir  powers  are  confined  to  the 


maintenance  of  discipline  among  men  en- 
gaged  in  the  naval  department  of  the  public 
Service. 

Art.  IX,  — 3.  Causes  relative  to  matters 
happening  at  sea,  on  board  private  vessels, 
belong  to  the  jurisdiction  of  the  courts  of  any 
territory  where  the  vessel  is  in  harbour  ; vis. 
to  the  immediate  courts,  if  no  regular  judg- 
ment  has  been  passed,  in  virtue  of  any  lawful 
authority,  on  board  the  vessel ; or,  if  there 
has,  then  to  the  courts  of  appeal. 

Art.  X 4.  Courts  ecclesiastical : in  as 

far  as  the  powers  of  such  courts  are  confined 
to  the  maintenance  of  ecclesiastical  discipline 
among  ecclesiastical  men. 

Art.  XI.  — 5.  All  representative  assem- 
blies : for  the  purpose  of  putting  a stop  to, 
and  punishing,  oíFences  committed,  by  mem- 
bers  or  others,  in  face  of  the  assembly. 

Art.  XII.  All  courts,  other  than  the  tri- 
bunals of  exception  as  above  specified,  shall 
be  comprised  under  the  common  appellation 
of  ordinary  courts. 

Art.  XIII.  In  every  ordinary  court  but  the 
parish  court,  and  in  every  parish  court  where 
there  is  a judge  specially  appointed,  as  in  Tit. 
V.  there  shall  be  a pursuer-general,  and  a 
defender-general. 

Art.  XIV.  Attached  to  the  authority  of 
the  judge,  as  well  as  to  that  of  the  pursuer- 
general  and  defender-general  of  every  ordi- 
nary court,  shall  be  the  power  of  appointing 
substitutes,  or  deputies ; viz.  one  permanent, 
and  occasional  ones  as  occasion  may  require. 

Art.  XV.  The  ñame  of  advócate-general, 
or  public  advócate,  shall  be  common  to  pur- 
suers  and  defenders-general ; and  the  ñame  of 
judicial  magistrate  to  judges,  advocate-gene- 
rals,  and  the  permanent  deputy  of  each. 

Committee's  Draught Art.  I.  In  every 

cantón  there  shall  be  a judge  of  the  peace, 
with  good-men-and-true  [prudhommes]  for 
his  assessors. 

Art.  II.  In  every  district  there  shall  be  a 
king’s  court,  under  the  appellation  of  the 
district  court. 

Art.  III.  In  every  department,  one  of  the 
district  courts  sball  bear  the  ñame,  and  exe- 
cute  the  functions,  of  a department  court. 

Art.  IV.  In  such  towns  as  sball  appear  to 
afford  the  most  convenient  situations,  there 
shall  be  established  superior  courts  of  justice, 
which  shall  have  for  their  field  of  jurisdic- 
tion, that  of  three  or  four  departments,  ac- 
cording  to  local  exigency. 

Art.  V.  O ver  the  superior  courts  of  jus- 
tice there  shall  be,  for  the  whole  kingdom, 
a supreme  court  of  revisión. 

Art.  VI.  The  high  national  court,  which 
shall  have  cognizance  of  impeachments  of 
ministers,  of  crimes  of  bigh-treason  against 
the  nation,  and  of  crimes  punished  with  for- 
feiture  on  the  part  of  courts  of  justice  and 
administrativo  bodies,  shall  sit,  wben  con- 
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voked,  jn  the  same  place  with  the  legislatures 
Taupréa  des  législatures']. 

Art.  VII.  Marters  of  pólice,  matters  of 
trade,  and  causes  relative  to  taxes  and  mat- 
ters of  administration,  shall  be  cognizable  in 
place  and  manner  hereinafter  to  be  explained. 

Observations,  — The  principal  diíferences 
beween  the  Committee’s  plan  and  mine,  turn 
upon  the  following  points  : viz. 

1.  The  number  of  the  judges  put  into  each 
court.  I put  but  one  into  any : they,  from 
three  to  eighty-eight. 

2.  The  principie  of  demarcation  employed 
for  the  parcelling  out  of  jurisdiction  among 
different  courts.  I employ  but  one  principie 
throughout,  the  geographical.  They,  after 
pursuing  the  geographical  principie  to  a cer- 
tain  length,  subjoin  a multitude  of  tribunals 
of  exception,  grounded,  as  it  should  seem, 
upon  no  fixed  principies. 

3.  The  number  of  degrees  of  appeal.  I 
establish  two,  and  no  more  than  two,  for 
every  sort  of  cause.  They  establish  appeals 
in  a number  which  it  is  not  easy  to  count : 
different  for  different  causes,  and  greater  in 
several  instances  than  they  seem  to  be  aware. 

4.  The  vesting  or  not  in  the  same  persons 
the  powers  of  a court  of  appeal,  and  those 
of  a court  of  immediate  jurisdiction.  I esta- 
blish this  unión  of  functions  in  no  instance : 
they  in  several. 

5.  The  nature  of  the  tribunal  standing  on 
the  summit  of  the  scale.  They  give  the  penal 
controul  over  all  other  tribunals  to  a court 
called  the  High  National  Court,  which  is  to 
be  altogether  independent  of  the  National 
Assembly,  and  is  to  do  a variety  of  other 
business.  I give  it  to  the  National  Assembly 
themselves:  not  thinking  it  fit  to  give,  to 
any  other  set  of  men,  a negative  upon  their 
laws. 

6.  The  subjoining,  as  the  committee  does, 
a species  of  tribunal,  with  an  authority  dif- 
ferent from  that  of  an  ordinary  court  of 
justice,  under  the  ñame  of  a reconciliation- 
otfice.  I admit  no  such  thing ; seeing  nothing 
in  a judge  to  hinder  him  from  recommending 
a compromiso,  where  such  a recommendation 
is  proper,  ñor  any  use  in  necessitating  a law- 
suit  for  the  chance  of  saving  a lawsuit,  or 
in  setting  up  a court  with  power  to  obstruct 
justice,  and  none  to  tender  it. 

7.  The  mode  of  filling  the  offices  of  judi- 
cature.  My  plan,  which  is  a new  and  parti- 
cular one,  has  for  its  object  the  unión  of  eco- 
nomy  on  the  part  of  the  establishment,  with 
responsibility,  intelligence,  experience  and 
that  of  the  most  suitable  kind,  on  the  part 
of  the  judge : without  prejudice  to  the  free- 
dom  of  election  on  the  part  of  the  people. 

8.  The  provisión  made  for  promptitude  of 
justice,  as  far  as  depends  upon  the  institution 
of  the  courts.  In  the  committee’s  I shall  have 
occasion  to  point  out  several  causes  of  retar- 
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dation:  in  mine,  several  expedienta  for  ac- 
celeration. 

9.  The  provisión  made  with  regard  to  pub- 
licity.  The  committee  make  the  publicity, 
or  non-publicity  of  the  proceedings,  depend 
upon  the  penality  or  non-penality  ofthe  cause. 
Rejecting  that  distinction,  I make  the  pro- 
ceedings public  in  general ; reserving  secresy 
only  for  such  special  cases  in  which  I can 
show  it  to  be  necessary,  and  in  them  no 
farther  than  it  is  necessary. 

Where  the  committee  mean  the  proceed- 
ings shoúld  be  public,  they  give  the  judge, 
for  witnesses  of  bis  conduct,  two  men,  leaving 
him  to  take  his  chance  for  more,  where  they 
allow  him  any  more.  I give  the  obscurest 
judge  a whole  congregation : employing  seve- 
ral expedients  for  securing  to  judges  in  more 
conspicuous  situations,  the  benefit  of  a super- 
intending  audience. 

10.  The  provisión  made  for  secresy,  on 
particular  occasions  on  which  secresy  is  not 
incompatible  with  the  ends  of  justice.  This 
seems  to  be  the  object  aimed  at  by  the  com- 
mittee, in  their  institution  of  the  family  tri- 
bunal. In  my  plan,  without  prejudice  to  the 
ends  of  publicity,  secresy  is  assured  in  all 
cases  where  anybody  would  wsh  for  it,  and 
just  so  far  as  they  would  wish  for  it,  and  no 
farther.  The  committee,  though  they  appear 
to  wish  for  it,  have  done  nothing  to  ensure 
it. 

1 1 . The  provisión  made  for  assistance  to 
be  given  to  the  poor,  to  enable  them  to  ob- 
tain  justice.  The  committee  establish  a soi-t 
of  court,  or  office,  on  purpose,  consisting  of 
members  distinct  from  the  courts  of  justice. 
I institute  for  the  same  purpose  a pursuer- 
general  and  defender-general,  with  this  and 
other  functions,  in  the  place  of  the  cominit- 
tee’s  king’s  attomey,  or  attorney-general. 

12.  The  use  made  of  the  institution  of 
juries.  The  committee,  in  compliance  with 
a general  and  not  ungrounded  prejudice,  make 
it  a fundamental  article  of  the  constitution. 
I give  it  to  those  who  choose  to  have  it,  in 
cases  in  which  they  choose  to  have  it,  and 
not  unless  they  insist  upon  having  it : looking 
upon  it  as  an  institution,  admirable  in  barba- 
rous  times,  not  fit  for  enlightened  times,  ne- 
cessary as  matters  stand  in  England,  of  use 
against  particular  mischiefs,  but  those  happily 
no  longer  possible  in  Jaranee.  The  grounds 
of  this  opinión  will  be  amply  set  forth  in  a 
dissertation  on  purpose. 

The  questions  concerning  the  number  of 
the  judges  to  be  put  into  a court,  the  prin- 
cipie of  demarcation  to  be  pursued  in  the 
multiplication  of  courts,  and  the  number  of 
degrees  to  be  permitted  in  the  business  of 
appeal,  being  topics  that  run  through  the 
whole  plan,  must  meet  with  some  degree  of 
consideration  under  the  present  title.  The 
remaining  ones  may  wait  for  the  several  tilles 
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I)y  wbich  they  will  be  respectively  brought 
to  view. 

I.  OfNumbers  in  Judicature Single  Judges 

preferable  to  many. 

The  question  as  to  the  number  of  judges 
acting  together  in  the  same  court,  seeined  of 
such  importance  as  to  require  a discussion 
too  long  to  appear  in  form  of  a note.  I have 
accordin¿ly  dismissed  the  full  consideration 
of  it  to  a sepárate  essay.  The  result  is, 
that  (under  the  auspices  of  publicity)  one 
judge  is  heyond  all  comparison  preferable  in 
every  instance  to  any  greater  number.  That 
this  will  be  found  to  be  the  case,  whether 
the  question  be  considered  with  regará  to  the 
properties  to  be  wished  for  on  the  part  of  an 
establiskment  for  the  administration  of  jus- 
tice — which  are,  rectitude  of  decisión,  promp- 
titude,  and  cheapness:  or  the  qualities  that 
in  that  view  are  to  be  wished  for  on  the  part 
of  a judge  — which,  as  far  as  they  are  con- 
cerned in  the  present  question,  are  probity, 
exertion,  and  intelligence.  That  probity  on 
the  part  of  a judge  is,  to  every  practical  pur- 
pose,  to  be  considered  as  exactly  proportioned 
to  the  sfcrictness  of  his  dependence  on  public 
opinión,  meaning  the  general  tenor  of  it.  That 
a single  judge  finds  nobody  on  whom  he  can 
shiftoff  the  odium  of  an  unjust  decree — no- 
body to  shar^  with  him  the  weight  of  that 
odium  — none  to  help,  sa/)/)orí  him  under  the 
apprehension  of  it,  by  the  encouragement  of 
their  countenance.  That  a single  judge  has 
it  not  in  his  power  to  give,  without  corn- 
initting  himself,  the  valué  of  half  a vote  to 
an  indefensibie  cause,  by  purposed  non-atten- 
dance.  That  the  reputation  of  a single  judge 
stands  upon  its  own  bottom : and  that  he 
finds  nobody  to  help  him,  as  numbers  help 
one  another,  to  raise  a schism  in  the  public, 
and  draw  after  them  the  sufFrages  of  the  un- 
reflecting  part  of  it,  in  spite  of  evidence,  by 
the  mere  forcé  oí  prejudice.  That  a judge, 
by  being  single,  exerts  himself  the  more  from 
his  seeing  no  resource  but  in  his  own  powers. 
That  in  a single  judge  most  intelligence  is 
likely  to  be  found,  in  as  far  as  intelligence  is 
the  fruit  of  exertion.  That  the  advantages 
obtainable  from  a plurality  of  heads  indepen- 
dent  of  exertion,  are  wanted  only  in  a small 
proportion  of  the  whole  number  of  cases : and 
may  be  had,  in  proportion  as  they  are  wanted, 
by  the  help  of  advocates  and  courts  oí  appeal, 
without  putting  more  judges  than  one  into 
the  same  court.  That  it  is  only  under  a single 
judge  that  the  quality  of  promptitude  can  be 
pushed  to  perfection.  That  a single  judge  has 
but  one  opinión,  and  one  set  of  reasons,  to 
give:  that  he  has  nobody’s  opinión  to  wait 
for : nobody  to  debate  with,  to  gain  over,  or 
to  quarrel  with:  nobody  but  himself  to  put 
unnecessary  questions,  suggest  unnecessary 
Bteps,  and  necessitate  useless  adjournments  : 
all  which  causes  of  delay  are  so  many  causes 


of  expense : ñor,  what  to  the  committee  seeins 
to  be  so  much  the  object  of  apprehension, 
anybody  to  form  a party  with,  and  rise  up 
in  opposition  to  the  authority  of  the  legis- 
lature.  That  the  addition  of  colleugues  in 
judicature  is  productivo  of  the  several  in- 
conveniences  alluded  to,  in  a degree  exactly 
proportioned  to  their  multitude.  That  all  the 
advantages  that  can  be  expected  from  a mul- 
tiplicity  of  judges  may  be  insured,  in  a much 
greater  degree,  by  a numerous  auditory,  with 
the  addition  of  tlie  whole  world  for  readers, 
as  to  everything  in  the  conduct  of  a judge, 
that  anybody  thinks  worth  their  notice : and 
that  any  advantage,  that  can  ever  have  re- 
sulted  by  accident  from  such  miiltiplication, 
can  be  imputed  to  nothing  but  the  chance  it 
affords  of  an  occasional  glimmering  of  pub- 
licity. That  what  constitutes  arbitrary  potoer 
in  judicature,  is  not  the  iinity  of  the  judge, 
but  his  exemption  from  the  controul  of  a su- 
perior, from  the  obligation  of  assigning  rea- 
sons for  his  acts,  and  from  the  superintending 
scrutiny  of  the  public  eye.  That  the  rcproach 
of  arbitrary  power  belongs,  on  all  the  accounts 
we  have  seen,  tothe  authority  of?«a«y  judges, 
especially  largo  bodies  of  judges,  in  contradis- 
tinction  to  that  of  one:  and  that  the  circum- 
stances  which  render  plurality  indispensable  iii 
sovereign  legislature  do  not  apply  to  judica- 
ture. That  in  Great  Britain  this  reasoriing  has 
received  the  fullest  confirmation  imaginable 
from  experience : that  the  probity  of  the  courts 
of  justice  there  runs  uniformly,  in  a ratio 
compounded  of  the  direct  proportion  of  the 
publicity  of  the  conduct  of  the  judges,  and  the 
inverse  proportion  of  their  numbers.  That 
imagination  cannot  conceive,  norheart  desire, 
greater  integrity  than  has  been  uniformly  dis- 
played  for  ages,  by  courts  composed  of  single 
judges,  without  juries,  under  the  auspices  of 
publicity,  though  in  a state  of  dependence  on 
the  Crown : while  courts  composed  of  large 
multitudes  of  judges,  and  those  occupying  the 
highest  ranks  of  life,  have,  either  virtually 
or  formally,  abdicated  their  authority,  on  the 
avowed  ground  of  their  profligacy  or  inapti- 
tude. 

If  these  principies  be  just,  the  savingthey 
will  produce  in  the  expense  of  the  establish- 
ment  is  prodigious.  In  the  expenses  attend- 
ing  the  collection  of  taxes,  in  the  terms  of 
loans,  in  the  adjustmentof  most  other  ¡dans 
of  economy  in  finalice,  a saving  of  a few  units 
per  cent,  i’s  thought  a great  matter : here  it 
runs  in  hundreds  per  cent.,  and  the  least  saving 
is  a hundred. 

A question  the  committee  do  not  appear  to 
have  taken  into  consideration  is,  whether  the 
number  of  judges  allotted  to  each  couit  are 
on  every  occasion  to  sit  together,  taking  every 
one  of  them  cognizance  oí  each  cause  in  e\  ery 
stage  of  the  proceedings ; or  whetlier  on  any 
and  what  occasions  they  are  to  divide  thein- 
selves,  one  part  sitting  upon  one  cause,  and 
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'•nother  part  silting  upon  anothcr  cause,  at 
tlie  same  time. 

For  this  question  my  plan  affords  no  room. 
On  thc  plan  of  the  coinraittee,  it  is  of  the 
highest  iinportance. 

I.  First,  Suppose  the  judges  never  to  se- 
parate.  In  this  case,  what  if  one  set  of  judges 
to  a territory,  to  a district,  to  a department, 
to  a super-depcrttnent,  should  not  be  sufficient 
for  the  business  ? What  follows  ? Either  a 
proportionable  part  of  the  causes  must  go 
without  justice,  or  more  such  courts  than  one 
must  be  cstablished  in  every  such  territory. 
My  notion  is,  that  there  will  scarcely  be  any 
one  such  territory  in  which  the  single  court 
allotted  to  it  will  suffice : and  that,  on  the 
contrary,  several  will  be  found,  in  which  a 
considerable  number  of  such  courts  will  be 
found  necessary.  If  so,  this  profuse  mui- 
tiplication  of  judges,  and  the  profusión  of 
expense  which  is  the  consequence,  must  be 
multiplied  in  proportion ; and  the  multipli- 
cation  will  increase  in  proportion  with  the 
facility  of  the  terms  upon  which  the  people 
obtain  justice ; that  is,  with  the  goodness  of 
the  plan — with  the  degree  of  its  subserviency 
to  its  end  in  other  respects. 

In  point  of  power  of  dispatch,  it  must  not 
be  supposed  that  five,  or  ten,  or  twenty,  or 
six-and-thirty  judges,  will  be  equal  to  one  ; 
they  will  be  much  less  than  one,  and  less  in 
proportion  to  their  multitude.  The  reasons 
of  this  have  been  already  intiraated,  and  are 
more  fully  stated  in  the  paper  alluded  to. 
Where  I should  want  three  or  four  courts  of 
concurrent  jurisdiction  in  the  same  territory, 
the  committee,  for  the  same  quantity  of  bu- 
siness, might  want  four  or  five. 

If  the  judges  were  not  to  sit  constantly  all 
together,  but  were  upon  occasion  to  distribute 
themselves,  then  — 

1.  In  proportion  as  the  distribution  took 
place,  the  principie  of  the  committee  would 
be  departed  from  ; and  whatever  advantagcs 
are  expected  from  the  multiplicity  of  judges 
would  be  given  up. 

The  distribution,  if  any,  would  be,  I sup- 
pose, for  the  purpose  of  dispatching  different 
causes  at  the  same  time.  It  is  not  very  na- 
tural, though  in  many  instances  it  would  be 
possible,  that  it  should  take  place,  for  the 
sake  of  dispatching  at  the  same  time  several 
points  relativo  to  tlie  same  cause.  Points  in 
a cause  prescnt  tlietnselves  generally  at  suc- 
cessive  periods,  according  to  the  stage  to 
which  it  has  advanced.  It  is  possible,  indeed, 
for  one  judge  to  be  cxamining  one  witness; 
another,  another;  while  a third  judge  is  oc- 
cupied  in  hearing  a debate  on  some  question 
of  Law.  But  this  is  not  the  usual  course,  ñor 
in  general  would  it  be  a very  eligible  one. 

ín  France,  the  custom  has  been  hitherto, 
if  I understand  right,  for  one  judge,  in  a court 
consisting  of  perhaps  twenty  judges,  to  take 
to  himself,  imder  the  ñame  of  judge-reporter, 


the  examination  of  all  the  witnesses  : while 
the  decisión,  whether  upon  the  conclusión» 
to  be  drawn  from  the  evidence,  or  upon  the 
questions  of  law,  is  given  afterwards  by  the 
whole  body.  According  to  my  notions,  if 
there  were  any  use  for  more  judges  than  one, 
it  would  be  much  rather  for  the  examination 
of  witnesses,  than  for  deciding  on  the  ques- 
tion of  law,  or  upon  the  whole  body  of  evi- 
dence, as  furnished  in  writing  by  other  hands: 
but  of  this  elsewhere.  Be  that  as  it  may,  if, 
while  one  judge  is  occupied  in  collecting  the 
evidence,  the  other  nineteen  are  to  stay  at 
home,  and  do  nothing,  nothing  is  gained  by 
the  separation.  Nineteen  j udges  out  of  twenty 
are  kept  idle,  mthout  any  reason : the  advan- 
tages,  real  or  imaginary,  of  a multiplicity  of 
heads,  are  sacrificed : and  nothing  gained  in 
dispatch,  except  what  depends  upon  the 
hitherto-unheeded  advantage,  in  this  respect, 
of  one  o ver  a multitude. 

If  this  matter  is  to  be  left  at  large,  as  I 
believe  it  is,  more  or  less,  in  France  as  well 
as  elsewhere,  then  comes  in  a world  of  com- 
plication : regulations  deciding  what  number 
of  judges  shall  be  necessary  in  one  case,  what 
sufficient  in  another  : adjournments  for  want 
of  the  sufficient  number : debates  on  the  ques- 
tion whether  a case  belongs  to  one  or  another 
of  these  heads.  This  is  one  out  of  the  thou- 
sand  ways  in  which  trouble  and  expense  are 
spun  out  of  nothing,  to  no  purpose. 

If  it  be  im  possible  to  know  beforehand,  with 
any  tolerable  exactness,  what  the  quantity  of 
business  will  be  in  any  judicial  territory,  and 
what  number  of  courts  it  will  require  to  go 
through  with  it,  the  fixing  beforehand  a pre- 
cise number  of  courts  for  any  such  territory 
must  be  impropcr : if  not  enough,  the  conse- 
quence is  a fiiilure  of  justice;  if  more  than 
enough,  an  unneccssary  expense.  This  must 
be  particularly  apt  to  be  the  case  under  a new 
System,  so  different  from  everything  that  has 
gone  before  it.  It  is  on  these  considerations 
that  I have  rendered  the  number  of  judges, 
that  is,  of  courts  of  concurrent  jurisdiction  in 
each  territory,  so  far  loose  as  to  be  able  to 
be  suited  with  tolerable  exactness  to  the  ex- 
perienced  demand:  viz.  by  the  powers  given 
to  each  judge  to  appoint  deputies  without 
salary,  and  the  powers  given  to  the  local  re- 
presentative  bodies  to  add  courts,  composed 
of  single  judges  with  salaries,  as  will  be  seen 
under  the  next  title : avoiding  every  expense 
on  this  account,  of  the  necessity  of  which 
there  can  be  any  doubt. 

This  sort  of  pliancy,  so  necessary  to  every 
new  establishment,  nothing  but  the  system 
of  unity  in  judicature,  and  the  extreme  sim- 
plicity  that  characterizes  it,  could  have  ren- 
dered  practicable. 

The  confidence  which  the  committee  have 
in  numbers  is  extreme.  No  consideration  but 
that  of  the  expense  seems  to  set  tbem  any 
limit  on  this  side : of  course,  the  more  im> 
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portánt  the  business  of  the  court,  the  more 
jiidges  they  put  into  it.  In  their  lowest  order 
of  courts,  as  there  are  to  be  so  many  of  them, 
(about  four  thousand)  they  put  but  one  judge, 
who  surely  must  be  paid  as  such,  though  no- 
thing  is  said  about  it— doubtless,  because  they 
could  aíFord  no  more ; but  to  him  they  add  two 
other  poor  men,  under  the  ñame  of  assessors, 
who  are  to  appear  to  cost  nothing,  because 
the  expense  is  to  be  thrown  upon  themselves. 
In  the  order  of  courts  next  above,  in  the  dis- 
trict  courts,  they  put  five.  In  the  courts  called 
Reconciliation  offices,  one  to  each  district, 
which  are  to  keep  men  from  going  to  the  dis- 
trict courts,  they  put  six,  of  whom  three  are 
to  appear  to  cost  nothing : the  other  three, 
being  lawyers,  are  to  be  paid : in  the  depart- 
ment  courts,  ten : in  the  courts  called  Supe- 
rior, twenty:  in  the  court  called  Supreme, 
thirty-six : in  the  High  National  Court,  which 
is  still  higher  than  the  supreme,  eighty-eight, 
out  of  whom  eiglity  - three  are  to  have  the 
ñame  of  jurors,  with  scarce  anything  but  the 
ñame. 

What  should  have  occasioned  this  predilec- 
tion  for  crowds,  I am  under  some  difficulty  to 
determine. 

l.st,  It  cannot  havebeen experience of advan- 
tage : the  testimony  of  experience  can  hardly 
have  been  so  opposite,  surely,  in  France,  to 
what  it  has  been  in  Great  Britain. 

‘¿dly,  Was  it  mathematical  reasoning  ? 
Perhaps  so,  in  some  degree.  I have  by  me 
a large  quarto  of  mathematics,  written  by  a 
niathematician  and  politician  of  deserved 
eininence,  in  which  the  utility  of  numbers, 
as  a security  for  good  judicature,  is  assumed. 
The  conclusions  of  mathemalicians,  though 
always  mathematically  just,  are  not  unfre- 
quently  physically  false : that  is,  they  would 
be  true  if  things  were  not  as  they  are.  Some 
nccessary  element  is  omitted  to  be  taken  in- 
to the  account : and  thus  the  only  effect  of 
the  operation  is  to  mislead.  Of  the  elements 
which  I have  ventured  to  suggest  as  proper 
to  be  taken  into  the  account  here,  unfortu- 
nately  there  is  not  one  that  has  been  taken 
into  the  account  I speak  of. 

Zdly,  Was  it  the  mere  forcé  of  habit?  Pro- 
bably  so,  in  no  inconsiderable  degree : the 
habit  of  seeing  numbers  put  to  the  .same 
business,  and  the  greater  numbers  commonly 
to  the  more  important  business.  But  of  this 
multitudinous  establishment  of  judges,  what 
was  the  final  cause  ? Was  it  the  advancement 
of  justice  ? was  it  that  they  who  raised  it, 
thought  that  justice  would  be  the  better  for 
it,  or  cared  whether  it  would  be  or  no?  No: 
but  because  the  kingwanted  money,  and  this 
was  found  a way  of  getting  it : the  more 
judges,  the  more  offices;  the  more  offices, 
the  more  money. 

In  the  decisión  of  this  question,  one  thing 
ought  not  to  be  forgotten.  Simplicity  and 


frugality  being  on  the  side  of  unity,  the  onus 
probandi  lies  altogether  on  the  other  side. 
It  is  for  those  who  contend  for  the  compli- 
cated  and  expensive  establishment,  to  show 
that  it  possesses  advantages,  and  those  so 
considerable,  as  to  outweigh  the  indisputable 
and  enormous  inconveniencesof  complication, 
and  miiltiplication  instead  of  addition,  of  ex- 
pense. 

Even  although,  upon  no  other  grounds,  the 
decisión  were  unfavourable  to  the  principie 
of  unity  in  judicature,  still,  if  it  were  not 
very  clear  and  peremptory,  the  prodigious  ad- 
yantage,  in  point  of  economy,  might  entitle 
it  at  least  to  a temporary  trial.  Should  the 
System  of  simplicity  fail  upon  the  trial,  no- 
thing would  be  easier  than  to  go  on  to  a more 
complicated  one,  and  add  complication  in  pro- 
portion  as  complication  were  adjudged  iieces- 
sary.  Begin  with  a complicated  one,  it  is  not 
so  easy  to  fall  back  into  the  line  of  simplicity. 
At  the  first  outset  you  may  give  your  scale 
of  expense  whatever  degree  of  contraction 
you  think  proper,  without  hardship  to  any 
one : but  a scale  of  expense  once  enlargcd 
cannot  be  contracted  without  real  hardship 
and  much  difficulty.  Before  any  one  is  naincd 
judge,  say  there  shall  be  one  judge  only,  in- 
stead of  six-and-tbirty,  and  you  hurt  nobody. 
But  suppose  six-and-thirty  chosen,  are  you 
then  at  liberty  to  strike  off  five  and  thirty  of 
them?  Not  justly,  without  continuing  them 
their  salaries : and  even  then,  loss  of  dignity 
and  power  is  a hardship,  for  which  you  have 
afíbrded  them  no  compensation. 

View  the  establishment  as  a subject  of 
economy : so  long  as  frugality  presents  but  a 
tolerable  chance  of  answering  the  purpose, 
who,  in  an  overburthened  nation,  would  give 
the  first  trial  to  profusión  ? Consider  it  in  the 
light  of  a means  directed  to  an  end ; better 
pay  the  price  of  the  complicated  establishment 
for  the  simple  one,  than  that  of  the  simple 
one  for  the  complicated  one. 

I could  suggest  temperamcnts  and  compro- 
mises — unity  below,  multiplicity  above,  where, 
fewer  tribunals  being  wanted,  it  would  cost 
less;  because  purity  above  insures  purity  bc- 
low;  and  the  certain  disappointment  of  all 
projects  of  injustice  is  a sure  preventative  of 
all  such  projects.  Numbers  in  the  last  resort, 
to  those  who  choose  to  bear  the  expense : as 
in  England  you  may  for  a guinea  a-hcad  have 
a special  jury,  if  you  choose  not  to  trust  to  a 
common  one.  But  why  look  out  for  tempera- 
ments,  to  spoil  simplicity  and  substitute  roe- 
diocrity  to  excellence?  Reason,  supported  by 
experience  on  one  side : prepossession  derived 
from  mere  habit  on  the  other  — can  the  most 
enlightened  of  nations  hesitate  ? _ _ 

The  strength  of  the  argument  against  single 
judges  and  summary  justice  liesin  an  epigram 
of  Montesquieu’s.  Single  judges  are  bashaws: 
summary  justice  is  Turkish  justice.  “ Tha 


328 

])ashaw  sees  bow  tlie  matter  stands  at  the  first 
word,  ordcrs  both  parties  a good  drubbing, 
and  there’s  an  end  of  it.”  Thf*  situations  are 
Dot  altogcther  parallel.  In  Turkey,  no  written 
law ; for  among  the  thousand  and  so  many 
pages  of  the  Koran,  there  are  scarce  ten  about 
law  ; and  they  migbt  as  well  have  been  about 
anything  else.  In  Turkey,  no  public,  no  press, 
no  newspapers,  no  National  Assembly,  no 
muniripal  or  administrative  bodies,  no  popular 
e.ections.  In  Turkisb  justice,  no  minutes  of 
proceedings,  no  appeals,  no  means  of  escaping 
from  the  jurisdiction  ofanexceptionablejudge, 
into  thíit  of  an  miexceptionable  one : an  es- 
cape which  the  committee’s  plan  hopes  in  vain 
to  eíFect  at  the  expense  of  a lavvsuit  on  pur- 
pose,  to  be  carried  on  in  the  metrópolis  ; and 
which  mine  insures  without  expense,  delay, 
or  difficulty. 

Thus  much  for  the  advantages  of  simpli- 
city,  in  relation  to  the  number  of  judges  to  be 
put  into  a court.  We  shall  find  them  equally 
indubitable,  and  little  less  considerable,  in 
relation  to  the  multitude  of  sorts  of  courts 
to  be  put  into  the  establishment.  I mean 
the  adoption  of  the  geographical  principie  of 
demarcation  to  the  exclusión  of  every  other, 
striking  off  without  mercy  all  manner  of  tri- 
bunals  of  exception,  as  well  those  which  the 
cominittee  create,  as  those  which  they  destroy: 
two  or  three  indispensable  ones  excepted, 
which,  as  presentingthemselvesto  everybody, 
they  have  not  thought  it  worth  their  while 
to  notice. 

CHAPTER  III. 

Title  II.  contínued On  the  Mode  of 

PARCELLING  OUT  JuRISDICTION. 

In  an  extensive  country,  such  as  France  and 
England,  more  tribunals  than  one  are  neces- 
sary. 

Two  causes  concur  in  the  production  of 
this  necessity : I.  The  time  which  the  business 
must  take  up  on  the  part  of  the  judge ; 2.  The 
time  and  expense  which  it  must  cost  the  suitor 
to  go  in  quest  of  justice. 

A necessity  of  this  kind  may  lesult  from 
the  first  of  these  causes,  where  it  would  not 
from  the  other.  Population  may  require  more 
tribunals  than  one,  where  mere  local  distance 
would  not.  In  a town  like  Paris,  it  is  not 
conceivable  that  the  time  of  one  tribunal 
should  be  sufficient  for  all  the  business : but 
if  it  were,  it  could  scarcely  be  worth  while, 
on  the  mere  account  of  local  distance,  to  set 
up  two.  In  the  largest  city,  were  the  situa- 
tion  of  the  seat  of  justice  at  all  centrical,  no 
inhabitant  could  have  more  than  two  or  three 
miles  to  go  to  it.  The  consumption  of  time 
would  be  little  worth  noticing,  and  the  ex- 
penso still  less. 

The  consideration  of  local  distance,  in- 
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cluding  that  of  the  time  and  expense  of  tra» 
velling,  tends  on  two  accounts  to  necessitate 
the  multiplication  of  tribunals;  on  the  acore 
of  economy,  and  on  that  of  promptitude.  Ex- 
pense attending  the  pursuit  of  justice  has  the 
effect  of  a denial  of  justice  to  all  who  have 
not  wherewithal  to  defray  the  expense : and 
consumption  of  time,  to  him  wüo  Uves  by  the 
sale  of  bis  time,  is  equivalent  to  expense. 
Distance  in  point  of  place,  making  a propor- 
tionable  distance  in  point  of  time,  is  produc- 
tive  of  a failure  of  justice,  in  all  instantes  in 
which,  the  business  of  j ustice  if  not  done  with- 
in  a certain  time  cannot  be  done  at  all,  and 
it  is  not  done  within  that  time ; as  if  a fugi- 
tive  thief  were  to  be  apprehended  no  other- 
wise  than  under  a warrant  from  the  judge, 
upon  the  application  made  by  the  party  rob- 
bed,  and  the  party ’s  residence  were  fifty  miles 
from  that  of  the  j udge’s. 

On  both  these  accounts,  if  the  considera- 
tion of  local  distance  requires  anywhere  the 
multiplication  of  tribunals,  it  is  by  requiring 
their  distribution.  There  must  in  the  whole 
be  severa!  tribunals,  that  everywhere  within 
a modérate  distance  of  the  remotest  suitor, 
there  may  be  one. 

The  advantage  to  be  gained  by  the  insti- 
tution  of  several  tribunals  at  a distance  from 
one  another,  could  not  be  insured  in  every 
instance,  unless  a boundary  line  of  some  sort 
or  other  were  drawn  between  them  some- 
where,  distinguishing  the  spots  over  which 
their  jurisdiction  should  respectively  extend. 
In  vain  would  you  give  a man  a tribunal  cióse 
to  bis  own  house,  if,  at  the  pleasure  of  an 
adversary  who  waited  for  nothing  but  an 
opportunity  of  distressing  him,  he  were  hable 
to  be  dragged  away  before  a tribunal  at  the 
farther  end  of  the  country. 

The  purely  local  ground  of  multiplication 
may  exist,  too,  without  the  temporal.  Few 
or  many,  distant  from,  or  contiguous  to  each 
other  — all  the  inhabitants  of  a country  must 
have  access  to,  all  must  be  accessible  to — jus- 
tice. Few  or  many,  every  one  of  them,  every 
two  of  them,  at  least,  must  have  within  a 
certain  distance  of  them  a judge.  For  want 
of  justice,  any  man  may  at  any  time  lose  his 
all;  not  to  mention  Ufe  and  hberty.  But  a 
very  small  portion  of  that  all  will  be  as  much 
as  his  share  of  the  sum  requisito  for  the  raain- 
tenance  of  a judge  can  possibly  amount  to, 
in  any  place  inhabited  and  worth  inhabiting. 
Though  the  quantity  of  business  arising  with- 
in a given  territory  took  not  up  an  half,  or 
even  a quarter  bf  the  time  of  the  judge,  yet 
if  the  territory  is  so  extensive,  that  any  per- 
sona Hving  beyond  the  circle  that  bounds  it 
would  find  themselves  beyond  that  greatest 
adraissible  distance,  the  territory  of  that  judge 
ought  not  therefore  to  be  enlarged,  much  less 
any  other  territory  tacked  on  it.  In  a very 
thinly  peopled  country,  such  as  is.the  Russian 
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empire  in  most  parta  of  it,  more  judges  may 
therefore  be  necessary  in  such  parta,  than  ful! 
employment  for  is  likely  to  arise. 

The  causes  which  contribute  to  render  the 
local  ground  of  mulliplication  a proper  one, 
serve  to  fix  the  mark  up  to  which  tbe  multi- 
plication  of  tribunals  (and  consequently  the 
división  of  territory  for  this  purpose)  ought, 
and  beyond  which  it  ought  not,  to  be  pushed. 

The  inconveniences  that  may  result  from 
occasional  failure  of  justice,  by  reason  of  want 
of  promptitude,  will,  it  is  true,  scarce  come 
under  calculation.  Those  resulting  from  the 
constant  denial  of  justice  are  easily  determi- 
nable  : and  on  this  ground  it  may  be  laid  down 
as  a rule,  that  tbe  area  of  a judicial  territory 
ought  always  to  undergo  a further  división, 
if  the  valué  of  the  time  that  would  be  saved 
on  the  part  of  all  the  suitors  by  such  further 
división  would  be  greater  than  what  it  must 
cost  to  save  it — which  is  the  valué  of  the  whole 
lime  of  an  additional  judge,  added  to  that  of 
the  subordinate  officers,  w'hose  Services  form 
a necessary  appendage  to  the  judicial  office. 

If  any  consideration  could  set  limits  to  the 
multiplication  of  tribunals  on  this  ground,  it 
would  be  that  of  publicity.  Publicity  has 
been  shown  to  be  the  sure  and  only  effectual 
pledge  of  probity  and  all  other  qualities  re- 
quisita on  the  part  of  the  judge.  Its  efficacy 
in  this  respect  will  be  proportioned  partly  to 
the  number  of  the  individuáis  of  whom  the 
public  consists,  but  still  more  to  the  measure 
of  intelligence  to  be  found  among  them.  On 
this  account,  for  the  sake  of  getting  a good 
public,  it  may  be  worth  while  to  send  the 
suitor  to  a greater  distance  than  he  need  have 
to  go  otherwise.  On  the  mere  account  of 
economy,  itmight  be  worth  while  to  cut  down 
every  section  of  territory,  such  as  tbe  commit- 
tee’s  districts,  into  six  or  eight  sub-sections, 
such  as  their  cantons  : yet  in  this  or  that  can- 
tón, there  may  be  so  indifferent  a public,  and 
in  the  chief  town  of  the  district  so  good  a one, 
that  in  many  cases  it  may  be  worth  while  to 
waive  the  advantages  of  nearer  j ustice  for  the 
sake  of  those  of  better  justice. 

But  of  this  consideration  alone,  w’hat  is  the 
result  ? Not  to  set  limits  in  any  respect  to  the 
multiplication  and  distribution  of  tribunals: 
but  only  to  suggest  the  expediency  of  per- 
mitting  recourse  to  a more  remóte  tribunal 
in  preference  to  a nearer  one. 

An  obvious  expedient  for  reconciling  the 
opposite  demands  thus  made  by  vicinity  and 
publicity,  is  that  of  appeal:  when  the  7iear 
justice  is  found  not  to  be  good,  let  a man  go 
farther  and  have  better.  Henee  the  use  of 
an  appeal  from  a cantón  court  to  a district 
court. 

But  double  litigation  is  double  expense  and 
trouble.  If  the  second  litigation  can  be  saved, 
in  any  instance,  without  any  extraordinary 
expense,  so  mucb  the  better.  If  the  time  re- 
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quired  by  the  quantity  of  business  is  sufficient 
to  find  employment  for  a district  court  of  im- 
mediate  juri^diction,  in  addition  to  the  cantón 
courts  within  that  district,  the  interests  of 
vicinity  and  publicity  may  thus  be  reconciled 
in  the  first  instance.  Where,  in  the  opinión 
of  either  party,  the  superior  chance  of  good 
justice  is  worth  paying  for,  by  the  trouble  of 
going  to  an  immediate  court,  seated  in  the 
capital  town  of  a district,  instead  of  a nearer 
cantón  court,  he  may  have  it.  Under  such 
an  arrangement,  causes  which  have  aiiything 
particular  in  them,  either  in  the  way  of  diffi- 
culty  or  of  importance,  will  naturally  find 
their  way  to  the  district  court : while  the  or- 
dinary  run  of  causes  will  stay,  at  least  in  the 
first  instance,  in  the  cantons.  Aird  in  this  way 
nature  will  effect,  in  the  most  perfect  man- 
ner,  and  without  any  inconvenience,  a sepa- 
ration  which  art  and  positivo  law  could  not, 
as  we  shall  see,  execute,  but  in  a very  im- 
perfect  manner,  ñor  attempt  without  very  sig- 
nal  inconvenience.  On  this  consideration  is 
grounded  in  part  my  establishment  of  imme- 
diate district  courts,  and  the  intercommunity 
of  jurisdiction  between  every  such  court  ana 
the  several  parish  or  cantón  courts  within  the 
district,  as  according  to  Titles  V.  and  VI. 

Under  the  restriction  thus  set  by  these  two 
considerations  of  economy,  it  is  evident  that 
the  multiplication  of  courts  upon  this  ground 
cannot  be  carried  too  far,  ñor  consequently 
theeXtent  ofeach  jurisdiction  confined  within 
too  narrow  bounds.  A tbing  much  to  be 
wished  is,  that  no  court  of  immediate  juris- 
diction .should  have  an  area  so  extensivo,  but 
that  an  inhabitant  situated  at  the  remotest 
point  of  it  from  the  seat  of  justice  might  tra- 
vej  thither,  do  his  business  there,  and  return 
in  the  course  of  the  day,  without  sleeping 
elsewhere  than  at  his  own  borne.  Travelling 
early  and  late,  this,  it  is  presumed,  he  may  do, 
if  the  distance  is  not  greater  than  ten  or  twelve 
miles.  This  measure,  not  only  the  cantons, 
but  even  the  districts,  if  the  seats  of  justice 
in  them  are  set  down  centrically,  will,  I hope, 
be  found  in  general  not  to  exceed.  Toa  man 
who  can  afford  no  other  means  of  conveyaiice 
than  what  nature  furnishes,  ten  or  twelve 
miles  very  early  in  the  morning,  and  the  same 
journey  late  in  the  evening,  would  be  no  in- 
tolerable hardship.  A man  who  has  more 
easy  means  of  conveyance  at  command,  has, 
at  the  same  time,  less  need  to  regard  the 
expense  of  a night’s  lodging  from  borne,  and 
Icss  occasion  to  incur  it.  But  the  persona 
not  thus  favoiircd  by  fortune  are  those  whose 
interest  ought  to  set  the  law ; for  of  such  is 
the  bulk  of  tbe  pcople  made. 

I speak  of  immediate  courts : for  as  to  courts 
of  appeal,  as  in  general  they  ought  not  in  their 
judgments  to  take  into  consideration  any 
other  materials  than  what  wcre  possessed  by 
tbe  court  below,  and  as  it  will  not  in  any 
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case  be  necessary  tbat  they  sboiild  engage  in 
nny  examination  of  personal  evidence  them- 
selves,  the  necessity  of  personal  attendance  of 
parties  does  not  extend  to  them.  But  of  this 
under  the  heads  of  appeals.  What  if  a district 
ehould  be  foutul  anywherc,  whose  funds  vvere 
insufficient  to  the  defraying  of  this  necessary 
expense  ? The  aid  of  more  opulent  districts 
niust  be  called  in.  Where  there  is  no  justice 
there  should  be  no  inhabitants.  And  that 
there  should  be  justice  in  every  territory  is 
scarcely  more  the  interest  of  the  inhabitants 
of  that  territory  than  of  all  its  neighbours. 

Expenses,  of  wliich  all  parts  of  the  king- 
dom  have  the  benefit,  should  be  defrayed 
oy  all.  It  is  not  therefore  mcrely  where  a 
district  is  unable,  but  where  it  is  less  able 
than  othcrs,  that  it  has  a daim  upon  others 
for  relief.  Thus  far,  then,  extends  that  least 
admissible  number  of  local  judicatures,  to  the 
expense  of  which  the  whole  wealth  and  popu- 
lation  of  the  kingdoin  should  equally  contri- 
bute. In  a territory  of  which  the  population 
requires  a further  división  of  territory  and  an 
additional  supply  of  tribunals,  the  same  cause 
that  creates  the  demand  will  afford  the  means 
of  satisfying  it.  The  more  people  there  are 
w'ho  want  j ustice,  the  more  there  are  to  pay 
for  it. 

The  case  above  put  must  surely  be  ideal 
in  a country  like  France ; unless  possibly  in 
the  neighbourhood  of  Bourdeaux.  But  in 
some  countries,  for  example  in  the  Russian 
empire  and  in  America,  it  may  have  its  ap- 
plication. 

As  to  the  number  of  courts  of  justice  tbat 
France  could  afford  to  maintain,  we  knovv 
thus  much,  that,  if  according  to  the  foregoing 
definition,  it  were  worth  w'hile,  she  could  af- 
ford as  many  as  she  contains  parishes.  For 
she  can  afford  to  maintain,  and  always  has 
maintained,  as  many  ministers  of  religión  as 
she  contains  parishes.  Better  justice  without 
religión  than  rebgion  without  justice.  Reli- 
pon  can  exist,  does  exist  without  ministers  : 
justice  never  can  exist,  never  has  existed, 
without  judges.  But  what  is  there  between 
justice  and  religión  so  incompatible,  as  that 
he  who  ministers  to  justice  might  not  minis- 
ter  to  religión,  or  he  who  ministers  to  reli- 
gión, might  not,  optionally  at  least,  minister 
to  j ustice  ? On  this  consideration  stand  the 
passages  in  Tit,  V.  of  my  draught  relative  to 
the  provisional  and  optional  use  to  be  made 
of  ecelesiastieal  ministers  in  the  capacity  of 
parochial  judges. 

The  purely  temporal  ground  of  multiplica- 
tion  may,  as  hath  already  been  observed,  re- 
quire  more  courts  within  a given  territory, 
than  it  would  be  very  material  on  the  purely 
local  ground  to  distribute.  Where  this  is 
the  case,  intercommunity  of  jurisdiction  may 
be  permitted  with  less  scruple ; and  from  in- 
lercommunity  of  jurisdiction,  in  as  far  as  other 
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considerations  allow  of  it,  very  material  ad- 
vantages  may  be  observed,  as  I shall  presently 
have  occasion  to  show. 

Taking  a country  throughout,  the  purely 
temporal  ground  of  multiplication,  and  the 
local  ground  of  distribution,  agree  however 
pretty  well  in  the  results  they  díctate.  It  is 
only  in  towns,  that  you  can  find  it  necessary 
on  account  of  the  quantity  of  business  to 
set  down  in  the  same  territory,  two  tribunals 
which  on  account  of  the  distance,  it  will  not 
be  erainently  advantageous  to  distribute. 

What  must  never  be  forgotten  is,  that 
though  the  grounds  for  multiplication  of  tri- 
bunals may  be  two,  the  ground  for  dispersing 
them,  and  in  consequence  for  parcelling  out 
jurisdiction  between  them,  is  but  one.  This 
simple  and  genuine  principie  of  demarcation 
I style  the  geographical  one,  in  contradis- 
tinction  to  certain  spurious  ones,  of  which 
presently. 

As  to  this  principie,  it  must  be  observed 
that,  though,  when  the  sections  of  territory 
that  have  been  the  result  of  it  are  very  small, 
for  example  less  than  the  area  of  the  largest 
towns,  the  benefit  to  be  obtained  from  pur- 
suing  it  still  further  be  not  very  consider- 
able, yet  that  benefit  is  always  something; 
so  that,  in  whatsoever  section  of  territory  the 
quantity  of  business  requires  the  placing  of 
two  tribunals,  it  is  better  to  place  them  at  a 
certain  distance  from  one  another  than  not : 
and  for  that  purpose  to  cut  down  the  section 
into  two,  how  little  rigour  soever  may  be 
thought  necessary  in  guarding  the  limits  be- 
tween the  two  sections  from  being  overleaped. 
Neglecting,  therefore,  the  purely  temporal 
ground  of  multiplication,  as  one  which  can 
never  present  any  tribunals  as  fit  to  be  erect- 
ed,  which  on  the  ground  of  local  convenience 
it  would  not  be  advantageous  to  distribute, 
we  may  consider  distribution  as  the  insepar- 
able accompaniment  of  multiplication,  and 
the  geographical  principie  of  demarcation  as 
presiding  throughout  over  the  establishment 
of  courts  of  justice. 

I seem  to  have  said  nothing:  in  fact,  Ihave 
said  everything.  So  long  as  any  more  courts 
can  be  set  down  to  advantage,  in  additionto 
such  as  may  already  have  been  set  down  upon 
the  geographical  principie,  so  long  ought 
more  courts  to  be  set  down,  but  still  upon 
the  same  principie. 

When  there  are  so  many  tribunals  erected 
upon  that  principie,  as  it  is  worth  while  to 
have  in  a territory,  more  tribunals  ought  not 
to  be  erected  on  any  consideration,  or  on  any 
pretence.  Add  but  a single  tribunal  more, 
on  the  suggestion  of  any  other  principie, 
what  is  the  consequence  ? As  a court  of 
justice  it  is  useless:  as  a source  of  expense 
it  is  pernicious. 

If  anything  prevented  the  application  of 
the  geographical  principies  of  demarcation, 
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other  principies  might  be  resorted  to,  and 
jurisdiction  might  be  carved  out  in  the  man> 
ner  presentad  by  such  other  principies.  No 
principie  for  this  purpose  has  ever  been 
adopted  in  an  extensiva  country : none  ever 
could  have  been  adopted  to  the  total  exclu- 
sión of  the  geographical  one.  Other  prin- 
cipies, however,  have  been  resorted  to  in 
concurrence  with  it,  sometimes  perhaps  bé- 
cause  something  prevented  carrying  the  geo- 
graphical principie  to  the  end  of  its  career, 
but  oftener  without  that  reason,  without  any 
good  reason,  and  without  any  cause  but  the 
propensity  to  imitation.  But  all  such  spu- 
rious  principies  are  very  bad  succedanea  to 
the  only  genuine  one,  having  no  advantage 
over  it  in  any  respect  whatsoever,  and  beiiig 
incurably  infected  with  many,  and  very  im- 
portant,  inconveniences,  as  will  presen tiy  be 
seen. 

These  principies  may  be  all  reduced  to  two ; 
the  metaphysical,  as  I take  leave  to  style  it, 
and  the  pecuniary,  The  metaphysical  prin- 
cipie of  demarcation  is  a bad  principie : the 
pecuniary  one  is  a bad  modification  of  that 
bad  principie. 

I term  metaphysical  the  principie  that  gives 
to  one  court  one  sort  of  cause,  to  another  court 
another  sort.  Geography  is  a study  as  plea- 
sant  as  it  is  simple ; it  is  one  of  the  sports  of 
children.  Metaphysics,  when  well  applied, 
though  a very  useful,  is  a very  dry  study ; 
end  here,  being  very  ill  applied,  it  is  a very 
pernicious  one. 

From  the  sensible  world  you  now  find  your- 
self  launched  into  the  intellectual.  Adhere  to 
the  geographical  principie,  the  map  of  France 
or  England  is  your  sufficient  guide.  A specu- 
lative  field  now  commands  and  tortures  your 
attention.  A new  map  is  now  spread  before 
you : a map  of  causes  of  action,  of  sorts  of 
rights,  of  sorts  of  wrongs,  or  of  offences  which 
are  the  infringement  of  those  rights.  Spread 
before  you,  did  1 say?  No  : the  legislator  has 
done  no  such  thing  for  you : he  knows  not 
how  to  do  it.  He  refers  to  objects  as  if  they 
were  to  be  found  in  such  a map:  but  the  map, 
if  there  be  any  such  thing  made,  it  must  be 
you  that  make  it.  It  is  for  want  of  under- 
standing  metaphysics  that  the  legislator  talks 
metaphysics  to  you,  and  calis  upon  you  to 
«nderstand  it.  On  pain  that  may  follow,  on 
pain  of  life,  liberty,  or  fortune,  he  commands 
you  to  understand  that  with  which,  had  he 
himself  understood  it,  he  would  have  known 
better  than  to  have  meddled. 

To  some  of  the  tribunals,  severed  by  the 
metaphysical  principie  of  demarcation  from 
the  body  of  those  set  up  upon  the  geographi- 
cal principie,  the  committee  give  the  ñame 
of  tribunals  oj  exception.  I give  it  to  all  of 
them.*  Tribunals  of  exception  are  productivo 

• Couris-martial,  ecclesiastical  courfc»,  tribu- 
nal», should  there  be  any,  on  board  of  prívate 
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of  various  inconveniences,  which  multiply  in 
proportion  to  the  number  of  such  tribunals. 
Spite  of  those  inconveniences,  the  very  few 
tribunals  of  exception  which  stand  in  my  plan 
under  that  ñame,  are  not  only  convenient  but 
necessary,  as  will  be  shown  further  on.  Ex- 
cepting  those,  of  which  the  committee  take 
no  notice,  no  others  are  attended  with  any 
advantage  whatsoever. 

An  estabbshment  constructed  exclusively 
upon  the  geographical  principie  of  demar- 
cation, and  that  pursued  to  the  utmost,  is 
chargeable  with  one  inconvenience,  which  is 
the  expense.  But  of  this  inconvenience  a cer- 
tain  measure  is  inseparable  from  the  establish- 
ment  upon  any  plan : it  is  inseparable  from 
all  establishments : and  by  the  supposition 
the  expense  is  not  laid  out  without  fruit.  It 
is  chargeable,  however,  with  no  other  ima- 
ginable inconvenience  whatsoever.  An  esta- 
blishment  into  which  the  other  principie  of 
demarcation  is  admitted,  is,  in  proportion  as 
that  other  principie  is  pursued,  attended  with 
no  less  expense,  and  with  the  following  in- 
conveniences, from  which  the  geographical 
one  is  free  : — 

1.  Superfluous  multitude  of  courts : henee 
money  wasted  to  pay  unnecessary  salaries.  So 
many  courts  as  it  is  worth  while  for  you  to  pay 
for,  so  many  does  the  geographical  principie 
require:  whatever  the  metaphysical  adds,  are 
just  so  many  which  it  is  not  worth  your  while 
to  pay  for.  Five  courts  the  committee  have 
taken  from  the  geographical  principie ; courts 
of  appeal  included ; the  cantón  court,  the  dis- 
trict  court,  the  department  court,  the  superior 
court,  and  the  supreme  court.  Four  others 
they  have  taken  from  the  metaphysical  prin- 
cipie : their  high  national  court,  their  court 
of  pólice,  their  court  of  trade,  their  court  of 
administration  and  revenue ; not  to  mention 
what  they  cali  a reconciliation-office,  and  I a 
court  for  obstructing  justice.f 

2.  ineonvenient  paucity  of  courts  : the  in- 
evitable consequence  of  such  a superíluity.  If 
five  ranks  of  courts,  one  above  another,  are 
necessary  in  any  one  sort  of  cause,  so  are  they, 
without  any  exceptions  worth  mentioning,  in 
each. 

Five  times  five  and  once  five  make  thirty : 
applying  the  geographical  principie  to  each 
división  made  of  the  metaphysical,  they  ought 
therefore  to  have  had  thirty  sets  of  courts, 
instead  of  thirteen.  Their  court  of  revenue, 
for  example,  has  cognizance  of  debts  due  to 
the  State  on  the  ground  of  taxes;  but  as  four 
thousand  of  these  courts  were  too  many  to 
distribute  among  the  cantons  in  addition  to 
the  four  thousand  courts  called  cantón  courts. 


ships  at  sea,  and  legalized  assemblics,  so  far  as 
concems  the  preserving  good  order  in  the  as- 

sembly.  , „ , , , 

f See  further  on,  a fuller  caUlogue  of  these 

courts. 
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the  cantons  are  deprived  of  the  benefit  of 
tliese  courts,  which  are  given  to  the  districts 
only,  to  the  amount  ol'  no  more  tban  five  or 
six  hundred.  But  if  it  be  inconvenient  to  a 
man  to  travel  from  one  side  to  another  of  a 
distriet,  to  answer  to  a demand  of  two  or 
three  livres  made  on  him  on  the  part  of  an 
individual,  it  is  not  at  all  less  so  when  the 
demand,  instead  of  being  made  on  the  part 
of  an  individual,  is  made  on  the  part  of  the 
Crown. 

3.  Uselcss  addition  made  to  the  volumi- 
Tiousncss  of  the  laws,  with  which  increases 
niways  the  difficulty  of  apprehending  and  re- 
taining  thcm ; and  the  chance  that  a given 
disposition  of  law  will  in  each  given  instance 
be  ineffectual  to  its  object  — eíFectual  only 
To  the  purpose  of  drawing  down  punishment 
or  other  une.xpectcd  hardships,  for  want  of 
having  becn  apprehended  or  retained. 

4.  Dirticulty  of  knowing  which  of  so  many 
sorts  of  courts  to  resort  to.  How  happy  tlie 
suitor  where  there  isbut  one  court,  the  court ! 
the  simplest  of  all  clowns  would  not  mistake 
his  way  to  it.  Cut  courts  out  of  another  with 
metaphysical  sheers,  a Science  of  that  which 
ought  not  to  have  had  existence  is  thus  cre- 
ated  out  of  nothing.  To  the  necessary  Science 
of  knowing  whether  you  have  a right  and  a 
remedy  for  it,  is  added  the  unnecessary  one 
of  knowing  to  what  sort  of  a judge  you  are 
to  go  in  order  to  get  your  remedy.  In  vain 
have  you  re-enacted  your  indefeasible  law  of 
iiature,  and  proclaimed  the  maxim,  Every  man 
his  own  lawycr.  The  hireling  laughs  at  your 
maxim,  and  sits  down  in  tranquil  certainty  of 
his  prey.  He  knows  that,  in  the  very  first 
step  in  the  road  to  justice,  you  have  built  a 
iabyrinth,  to  which  no  man  has  a certain  clue, 
and  to  which  no  man  but  a lawyer  can  pre- 
terid to  have  any.* 

As  to  the  coinmittee,  the  foundation  of 
their  Iabyrinth  is  laid ; but  who  shall  say, 
when,  or  by  whom,  it  shall  be  finished? — 
Out  of  the  first  parcel  of  metaphysics  come 
forth  doubts : then  comes  more  metaphysics 
to  solve  those  doubts;  and  out  of  the  fresh 
metaphysics  arise  fresh  doubts.  At  a mo- 
inent’s  glance,  I see  doubts  enough  to  fill  a 
volumc ; — but  who  would  thank  me  for  it  ? 


* In  considering  the  necessity  of  advice  as  re- 
eulting  from  the  complication  of  the  system  of 
tribunals,  I speak  witn  reference  to  the  current 
Systems  of  procedure,  and  such  as  the  plan  of  the 
committee  seems  to  promise.  According  to  mine, 
even  this  cause,  powerful  as  it  is,  could  not  pro- 
duce any  such  necessity.  The  suitor  having  a 
right  to  go  into  any  court,  and  claim  the  atten- 
tion  of  the  judge,  the  first  moment  he  sees  him 
unoccupied,  to  his  demand,  whatever  it  was,  and 
to  the  facts,  (whatever  they  were)  on  which  he 

frounded  it  it,  would  lie  upon  the  judge  to  tell 
im  whether  it  had  any  foundation  in  law ; if  so, 
in  what  part  of  the  law,  and  to  what  other  judge, 
if  not  to  himself,  it  belonged  to  make  it  good. 


5.  Subservience  to  the  purposes  of  publi- 
city  is  not  the  least  among  the  advantages  of 
the  principie  of  universal  competence.  Tri- 
bunals of  exception  cut  oíf  the  attention  of 
the  public  from  the  principal  courts,  and  from 
each  other,  and  break  down  the  superintend- 
ing  part  of  it  into  portions  too  small  to  be 
sufficiently  respectable. 

In  England,  as  in  France,  a thousand  he- 
terogeneous  tribunals,  armed  with  scraps  and 
fragments  of  jurisdiction,  distract  the  atten- 
tion of  the  public,  not  less  than  they  dcfuriR 
the  face  of  justice.  Gather  up  these  frag- 
ments, put  them  into  one  great  receptacie,  no 
part  of  the  publicity  will  be  lost.  This,  and 
that,  and  t’other  court,  escape  from  observa- 
tion  ; but  the  court,  an  object  deriving  great- 
ness  from  its  simplicity,  lifts  up  its  head  like 
a landmark,  and  extorts  attention  from  the 
most  incurious  eye. 

Ask  for  the  advantages  of  this  complica- 
tion : they  are  absolutely  none.  No,  not  the 
smallest  partióle  ; not  a shadowof  advantage. 
A particular  branch  of  the  law,  it  will  be  said, 
will  in  a particular  spot  find  of  itself  constant 
employment  for  a court  of  justice.  Be  it  so. 
What  follows?  That  you  ought  to  have  a 
court  empowered  to  take  cognizance  of  that 
branch,  and  no  other?  By  no  means.  By 
denying  to  that  court  all  other  branches  of 

jurisdiction,  what  do  you  gain?  Nothing 

Oh!  but  the  judge  may  not  understand  the 
other  branches  so  well  as  that  particular  one. 
Why  so  ? what  should  hinder  him  ? Does 
not  every  advócate  thát  practises  understand 
every  branch  ? The  knowledge  which  you 
make  sure  of  finding  in  every  advócate,  why 
should  you  doubt  of  finding  it  in  a judge? 
The  judge  has  the  advócate  to  prompt  him : 
who  is  there  to  prompt  the  advócate?  When 
the  book  of  the  law  is  opened  before  him,  as 
you  intend  it  shall  be,  will  it  be  more  difíi- 
cult  for  him  to  read  one  page  of  it  than  an- 
other ? No : if  the  law  has  anything  in  it 
more  difficult  than  another,  it  is  this  very 
Science,  A^hich  you  create  out  of  nothing, 
under  the  notion  of  solving  difficulty.  What 
belongs  to  him,  and  what  does  not,  is  one  of 
the  most  difficult  points  which  the  judge  of 
a tribunal  of  exception,  or  the  judge  from 
whose  jurisdiction  a tribunal  of  exception  is 
severed,  has  to  solve. 

The  particular  branch  of  business,  you  say, 
will  be  sufficient  of  itself  to  fill  up  the  time 
of  one  tribunal.  So  it  certainly  may  be,  just 
sufficient  to  take  up  the  time  of  one  court, 
and  no  more  ; just  sufficient  to  take  up  the 
time  of  two  courts,  and  no  more ; and  so  on. 
All  this  is  possible : but  the  chances  against 
its  being  fact  are  infinity  to  one.  Is  one  of 
these  peculiar  courts  not  quite  sufficient? 
Two  such  courts  will  be  sufficient,  and  a great 
deal  more.  Institute  but  one  of  them,  all 
men  are  delayed,  and  some  go  xvithout  jus- 
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tice.  Institute  two,  the  judges  of  one  or 
both  sit  idle  a great  part  of  their  time.  I ask, 
what  is  the  use  of  their  heing  kept  idle,  sur- 
rounded  as  they  are  hy  fellow-citizens,  who, 
for  rights  relative  to  other  hranches  of  the 
law,  are  lingering  without  remedy  ? 

Bad  as  the  metaphysical  principie  of  demar- 
cation  is,  the  ■pecuniary  is  still  worse.  Why  ? 
Because  to  all  the  had  qualities  of  the  meta- 
physical, it  adds  others  of  its  own.  To  such 
a court  shall  helong  the  cognizance  of  such 
and  such  sorts  of  causes,  says  the  metaphy- 
sical principie : provided  they  are  not  heyond 
such  or  such  a valué,  suhjoins  the  pecuniary. 
What  follows  ? That,  hesides  being  plagued 
ahout  the  sort  of  cause,  you  are  plagued  ahout 
the  valué.  What  if  the  valué  of  the  thing 
change  in  the  course  of  the  cause  ? What,  if 
there  he  several  who  claim  shares  in  it,  or 
against  whom  shares  are  claimed  ? What  if 
one  claimant  gives  up  his  share,  and  makes 
the  thing  heyond  valué  ? Does  the  addition 
of  interest  to  principal,  or  of  costs  of  suit  to 
hoth,  raise  it  heyond  valué?  The  douhts, 
that  sprung  out  of  the  institution  of  assessors 
to  criminal  examinations,  are  nothing,  in  com- 
parison  with  the  unobviated  ones  that  might 
he  drawn  out  of  this  single  word. 

But  the  worst  charge  against  the  pecuniary 
principie  is  yet  behind.  It  is  the  heing  con- 
nected,  as  it  is  inseparably,  \vith  a false  estí- 
mate of  imporíance:  in  consequence  of  which, 
causes  of  chief  moment  have  been  treated  in 
various  ways,  as  ifthey  were  of  little  moment, 
or^none  at  all. 

To  detect  the  false  mensure,  we  must  lay 
down  the  true.  View  a cause  through  the 
médium  of  public  concern,  the  importance  of 
a class  of  causes  has  two  mensures ; its  im- 
portance to  the  interest  of  each  individual 
person  concerned  in  each  individual  cause,  and 
the  number  of  individuáis  so  concerned. 

On  both  accounts,  the  importance  of  a class 
of  causes  relative  to  a sum  nominally  small, 
instead  of  being,  what  the  pecuniary  principie 
always  supposes  it  to  be,  less  than  that  of  a 
class  of  causes  relative  to  a sum  nominally 
large,  is  greater.  The  importance  of  a sum 
to  the  interest  of  a given  individual,  is  in  its 
ratio  to  his  income.  It  is  but  a small  propor- 
tion  of  the  people,  for  example,  in  France,  that 
have  each  so  much  as  200  livres  a-year  to  Uve 
on  : a very  small  proportion,  indeed,  if  women 
and  children  are  to  be  taken  into  the  account  :* 
the  king’s  brothers  are  to  have  each  exactly 
20,000f  times  that  sum  ; 2,000,000  of  livres. 
One  Uvre  is,  therefore,  of  at  least  equal  impor- 
tance to  the  one,  with  what  20,000f  livres  is 
of  to  the  other.  It  is,  in  fact,  of  much  greater 
importance : for  superfluity  will  bear  retrench- 

• M.  Claviere,  in  a late  publication,  makes  the 
average  expenditure  of  an  individual  in  France, 
rich  and  poor  taken  together,  146  livres  a-year. 

•f  Perhaps  this  should  be  10,000  üvres. — Ed. 


mcnt,  atid  that  in  proportion  as  it  is  super- 
fluous : a bare  subsistence  will  bear  none. 
Take  from  a king’s  brother  half  his  income, 
he  still  remains  an  opulent  prince.  Take  from 
an  ordinary  day-labourer  half  his  income.  he 
starves. 

Taking  this  for  the  true  measure  of  pecu- 
niary importance,  the  importance  of  a cause, 
taken  indiscriminately,  is  rather  in  the  inverse 
than  in  the  direct  ratio  of  the  sum  ; for  as  the 
classes  of  men  are  more  numerous  as  they  are 
poorer,  and  the  most  numerous  of  all  is  tiie 
poorest  of  all,  a cause  about  a small  sum  is 
more  likely  to  be  the  cause  of  a poor  man, 
than  a cause  about  a large  one. 

The  médium,  through  which  the  question 
of  importance  has  usually  been  viewed,  is  of 
a different  tinge.  That  cause  is  a cause  of 
importance  in  the  eyes  of  a legislator,  that 
would  be  so  to  a man  of  his  opulence,  that  is 
of  his  digiiity,  and  to  the  great  men,  that  is, 
to  the  rich  men  he  is  wont  to  Uve  withi — of 
whom  alone  he  is  wont  to  think  with  any  de- 
gree  of  complacency,  and  who  alone  are  de- 
serving  of  his  care.  That  cause  is  a cause 
of  importance  in  the  eyes  of  a lawyer,  which 
will  afford  a lawyer  such  a fee  as  aman  of  his 
dignity  may  stoop  to  take.  Such  a cause  is 
to  be  summoned  up  to  those  superior  courts 
where  men  of  such  dignity  do  not  disdain  at- 
tendance.  A cause  of  no  importance  is  a cause 
that  will  afford  no  such  fee.  What  becomes 
of  such  cause,  or  of  the  class  of  people  likely 
to  be  concerned  in  such  a cause,  is  a question 
not  worth  caring  about.  The  cause  and  the 
parties  are  turned  over,  without  appeal,  to 
some  obscure  and  inferior  jurisdiction  which 
does  with  them  what  it  picases. 

From  the  notions,  just  and  unjust,  that  have 
prevailed  respecting  the  importance  of  diífer- 
ent  classes  of  causes,  two  principal  distinctions 
have  heen  deduced ; one  respecting  the  inode 
of  juíUcature  to  be  respectively  allotted  to 
them  ; the  other  respecting  the  treatment  tt> 
be  given  to  them  in  the  way  of  appeal.  The 
latter  consideration  belongs  to  the  next  head : 
a few  w'ords  relative  to  the  former  may  come 
in  here. 

When  the  subject  thrives,  it  is  sometimes 
by  the  care  of  his  keepers,  and  not  unfre- 
qucntly  by  their  neglect.  Regular  justice,  as 
it  is  called,  is  the  justice  which  the  reverence 
of  lawycrs  has  provided  for  important  suitors 
and  important  causes.  Summary  justice  is 
that  with  which,  in  their  disdain,  they  have, 
in  some  few  instances,  prevailed  upon  thern- 
selves  to  indulge  the  vulgar  herd.  Regular 
justice  — that  is,  dilatory,  expensive,  refined, 
justice,  and,  in  every  respect,  and  every  in- 
stance,  the  worse  for  its  refinement.  Sum- 
mary justice — thatis,  cheap,  expeditious,  and 
substantial.  The  división  having  been  inai'e, 
the  distribution  could  not  have  been  more 
happy.  But  the  plain  truth  is,  that  no  such 
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distinction  ought  to  have  existence.  Good 
justice,  it  is  not  less  in  the  power  of  legisla- 
tors  to  bestow,  if  siich  is  their  pleasure,  upon 
the  most  important  causes  than  upon  the  most 
triding  ones : upon  the  rich  than  upon  the 
poor.  Justice  in  itself  is  simple : it  is  the 
same  for  one  man  as  for  another  : it  is  only 
legislators  who,  by  the  advice  of  lawyers, 
have  complicated  it,  and  toni  it  into  shreds. 
It  is  ncither  above  ñor  below  any  man’s  level, 
unless  where  removed  out  of  his  reach  by  the 
interested  cunning  or  blundering  anxicty  of 
those  whose  province  it  is  to  dispense  it. 

That  siimmary  j ustice  is  really  the  genuine, 
and  regular  the  counterfeit,  is  what  any  one, 
who  has  read  the  observations  of  Art.  21  of 
the  preceding  Title,  has,  I trust,  found  some 
cause  to  suspect.  To  convert  his  suspicions 
into  complete  assurance  belongs  not  to  the 
present  work,  but  to  the  subject  of  procedure. 

If  these  principies  of  demarcation  have  no 
foundation  in  utility,  how  carne  they,  say 
you,  to  be  adopted?  Just  as  so  many  other 
principies  carne  to  be  adopted  in  legislation, 
at  first  from  some  narrow  pri.vate  interest,  or 
some  narrow  view  of  public  good,  afterwards 
from  imitation.  Forcé  alone  decided  geo- 
graphical  boundaries : forcé  and  cunning  to- 
getiier  decided  metaphysical  ones.  In  the 
war  of  all  against  all,  while  barón  and  barón 
were  íighting  for  territory,  lawyer  and  lawyer 
were  scrambling  for  jurisdiction.  The  king’s 
lawyer  seized  what  he  could  from  the  ba- 
ron’s  lawyer  : the  baron’s  lawyer  retaliated  as 
well  as  he  was  able : the  priest  stole  what 
he  could  from  both.  This  was  the  case  all 
over  Europe.  In  France,  this  precious  branch 
of  metaphysics  derived  peculiar  encourage- 
ment  from  royal  indigence:  jurisdiction  was 
cut  in  slices  to  be  sold ; and  the  discovery  of  a 
new  branch,  capable  of  being  stripped  oíf  any- 
how  from  the  oíd  trunk,  was  like  the  disco- 
very of  a gold  mine.  New  laws  would  cause, 
cvery  now  and  then,  fresh  branches  to  sprout 
out : and  then,  what  was  to  be  done  with 
them?  Distributcd  among  the  sets  of  judges 
in  being?  Their  hands  were  full  already. 
New  remedies  would  now  and  then  be  thought 
of  for  oíd  subsisting  rights:  the  oíd  judges 
could  not,  or  would  not  apply  them : and 
new  workmen  were  appointed  to  the  new 
work.  Tired  of  being  without  justice,  in 
countries  where  the  extravagance  of  the  price 
threw  it  out  of  people’s  reach,  parts  of  the 
people  would  grow  clamorous : their  demand 
would,  every  now  and  then,  be  complied  with, 
as  to  a few  sorts  of  causes,  to  a valué  too 
small  to  be  worth  a lawyer’s  notice : and  thus 
the  pecuniary  principie  carne  to  be  grafted 
upon  the  metaphysical  in  these  and  several 
other  ways.  The  artíñcial  principies  of  de- 
marcation hnd  got  so  far  the  ascendant  as 
almost  to  hide  the  natural  one  from  view. 

The  committee  found  this  system  of  com- 


plication  in  fuU  vigoar.  What  did  they? 
They  did  as  every  body  must  do : go  to  work 
upon  the  oíd  stock  of  ideas,  when  time  for 
the  discovery  of  new  and  better  ones  is  not 
to  be  had.  When  the  treasury  of  error  is 
exhausted,  then  at  last  comes  truth : when 
the  stores  of  complication  are  expended,  then 
at  last  comes  simplicity. 

I have  spoken  of  certain  tribunals  of  ejt- 
ception  under  the  ñame  of  necessary  ones. 
Their  bare  ñames  might  perhaps  be  received 
by  most  men  as  sufficient  proof  of  their  title 
to  that  epithet.  But  a legislation  ought  not 
in  the  niinutest  article  to  rest  upon  the  naked 
grounds  of  prejudice.  Error  lurks  among 
unquesiioned  propositions. 

1.  Courts-Martial.  — Among  military  me.n 
the  necessity  of  the  strictest  discipline  is  ob- 
vious  to  every  body.  Such  discipline»  could 
not  he  maintained  without  military  courts. 
All  is  lost,  if  obedience  does  not  follow  in- 
stantaneously  upon  command.  A soldier 
might  as  well  be  out  of  the  reach  of  com- 
mand as  out  of  the  reach  of  instant  judica- 
ture.  In  such  a Service  itinerant  suitors  must 
be  accompanied  by  itinerant  judges.  In  such 
a Service  no  one  can  so  well  judge  of  the 
importance  of  an  order  as  he  who  gives  it. 
While  the  ordinary  judge  was  learning  so 
much  of  the  art  as  would  be  necessary  to  en- 
able  him  to  form  his  judgment,  the  Service 
would  be  going  to  ruin.  Happily  they  who 
command  soldiers  will  serve  to  judge  them, 
so  that  the  nation  will  not,  on  the  score  of 
this  part  of  the  judicial  establishment,  be 
loaded  with  any  additional  expense. 

2.  Tribunals,  if  anything  of  that  sort  there 
be  on  board  of  vessels  in  private  Service,  as 
surely  there  might  and  ought  to  be,  would 
scarcely  come  to  be  mentioned  under  the 
head  of  tribunals  of  exception,  were  it  not 
for  the  State  of  subordination  into  which 
their  j udgments  might  be  put  in  the  way  of 
appeal,  with  relation  to  the  ordinary  courts. 
While  at  sea,  if  any  jurisdiction  is  exercised 
over  the  class  of  persons  in  question,  it  must 
be  by  a tribunal  of  exception : for  a judge 
carinot  be  on  land  and  out  at  sea  at  the  same 
time.  While  in  harbour,  the  necessity  for 
the  tribunal  of  exception  exists  no  longer ; 
for  the  harbour  is  within  the  reach  of  ordi- 
nary justice.  But  in  this  instance  nothing 
hinders  but  that  the  judgment  given  by  the 
tribunal  of  exception  out  at  sea  might,  when 
the  vessel  returns  into  harbour,  be  subject 
to  review  of  an  ordinary  court.  If  so,  that 
court  ought,  for  the  reasons  given  under  the 
head  of  appeal,  to  be  a court  of  puré  appeal, 
and  not  an  immediate  court. 

3.  Ecclesiastical  courts,  in  as  far  as  their 
jurisdiction  is  confinad  to  the  maintenance  of 
ecclesiastical  discipline  among  ecclesiastical. 
men,  I have  added  provisionally  to  the  num- 
ber  of  tribunals  of  exception,  merely  to  avoid 
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prejudgíng  a delicate  question  at  an  imma- 
ture  period.  This  atable  will  surely  be  taken 
by  Hercules  for  the  scene  of  one  of  bis  la- 
bours,  but  surely  it  will  be  the  last  scene. 
The  reason  grounded  on  tbe  supposition  of  a 
peculiar  sort  of  skiU  not  likely  to  be  pos- 
sessed  by  ordinary  judges — this  reason,  if  not 
altogether  so  cogent  in  this  as  in  the  military 
department,  is  at  least  at  a distant  view  as 
plausible.  This  is  no  place  for  giving  that 
plausibility  any  disturbance. 

4.  Representative  bodies  and  other  lega- 
lizad assemblies,  for  the  purpose  of  preser  ving 
good  order  during  the  continuance  of  the  as- 
sembly — To  deny  an  assembly  a tribunal 
for  this  purpose,  would  be  to  refuse  it  the 
right  of  self-preservation.  Without  the  means 
of  quelling  disturbance,  and  that  at  the  very 
instant  the  disturbance  was  offered,  it  might 
never  act,  for  it  might  be  constantly  dis- 
turbad. A negativa  upon  all  its  acts  would 
thus  be  in  the  power,  not  only  of  every  sin- 
gle member,  but  of  every  idle  or  malicious 
stranger. 

Cast  an  eye  over  the  several  heads  of  in- 
convenience  which  plead  against  the  estab- 
lishment  of  tribunals  of  exception  in  general, 
you  will  find  them  either  apply  but  faintly 
in  these  instances,  or  vanish  altogether.  But 
any  farther  discussion  relative  to  points  so 
clear  would  scarcely  be  of  use. 

To  these  tribunals  of  exception,  of  which 
the  committee  take  no  notice,  but  which  they 
certainly  Lave  no  idea  of  abolishing,  they  add 
the  following  ones,  which  they  either  create 
or  preserve.  I mentioned,  I believe,  but  five 
of  them  in  a preceding  paragraph : for  the 
stores  of  sucb  a mine  were  not  to  be  exhausted 
by  a first  glance. 

1.  New  Tribunals  of  Exception,  erected  under 
the  express  character  of  Courts  of  Justice. 

I Family- Tribunal  for  civil  cases.  Tit.  IX. 
Art.  11. 

2.  A diflferent  Family  - Tribunal  for  penal 

cases  Tit.  IX.  Art.  12. 

3.  High-National  court.  Tit.  XI. 

4.  Municipal  Bodies,  under  the  ñame  of 

Judges  of  Pólice.  Tit.  XIII. 

5.  Courts  of  Trade.  Tit.  XIV. 

6.  Immediate  Courts  of  Administration  and 

Taxes.  Tit.  XV.  Art  1. 

7.  Appellate  Courts  of  Administration  and 

Taxes,  formed  out  of  the  Superior 
Courts.  Tit.  XV.  Art.  4. 

8.  Appellate  Mint-Courts.  Tit.  XV.  Art.  13. 

II.  New  Tribunals  of  Exception,  or  Imw- 
Offices  of  a particular  kind,  designed  to 
block  up  the  entrance  into  the  Courts  of 
Justice. 

1.  Canton-Courts,  set  up  in  the  character  of 
Reconciliation-Offices,  in  the  way  of  the 
District- Courts.  Tit.  IX.  Art.  4. 


2.  District-Reconciliation-Oñices.  set  up  in 

the  way  of  the  District-Courts.  Tit.  IX 
Art.  4. 

3.  District- Reconciliation-Offices,  set  up  in 

the  way  of  the  Department- Courts. 
Tit.  IX.  Art.  5. 

4.  District- Reconciliation-Offices,  set  up  in 

the  way  of  the  Superior  Courts.  Tit. 
IX.  Art.  5. 

5.  District- Directories,  set  up  in  the  cha- 

racter of  Reconciliation-Offices,  in  the 
way  of  the  immediate  Court  of  Admi- 
nistration and  Taxes.  Tit.  XV.  Art.  5. 

6.  Department  - Directories,  set  up  in  the 

character  of  Reconciliation-Offices,  in 
the  way  of  the  immediate  Courts  of 
Administration  and  Taxes  sitting  on 
special  matters.  Tit.  XV.  Art.  6 & 7. 

7.  Municipal  Bodies,  set  up  in  the  character 

of  Reconciliation-Offices,  in  the  way  of 
the  immediate  Courts  of  Administration 
and  Taxes  sitting  on  other  special  mat- 
ters. Tit.  XV.  Art.  8. 

III.  New  Tribunals  of  Exception,  or  Law- 
Offices  of  a particular  kind,  designed  to 
smooth  the  road  to  the  Courts  of  Justice. 

1.  District -Reconciliation- Offices  attached, 

in  the  character  of  Charitable-Law- Of- 
fices to  the  District-Courts.  Tit.  IX. 
Art.  6. 

2.  Charitable-Law- Offices,  attached  to  the 

Department- Courts.  Tit.  IX.  Art.  7. 

3.  Charitable-Law-Offices,  attached  to  the 

Superior  Courts.  Tit.  IX.  Art.  7. 

IV.  Oíd  Tribunals  of  Exception  preserved. 

1.  Transit-Duty-Courts.  Tit.  XV.  Art.  5. 

2,  Mint-Courts.  Tit.  XV.  Art.  13. 

Intercommunity,  I have  already  observed, 
is  not  inconsistent  with  demarcation.  It  is 
necessary  there  should  be  boundary  lines. 
Were  there  none,  a plaintiff  would  not  kiiow 
ÍTom  what  judge  he  was  entitled  to  assist- 
ance : a defendant  would  not  know  to  what 
judge  he  was  generally  amenable  : the  judge 
would  not  know  to  what  suitors  his  Services 
were  principally  due.  No  man  would  know 
how  far  he  might  have  to  go  for  justice  : no 
man  could  be  secure  of  finding  justice  any- 
where.  Boundary  lines  once  traced,  it  is 
not  necessary  that  men  should  be  rigorously 
confined  within  them.  Convenience  was  the 
final  cause  of  tracing  them : the  cause  ceasing, 
so  should  the  effect. 

Upon  the  application  that  may  be  made  of 
the  principie  of  intercommunity  of  jurisdic- 
tion,  depend  several  very  essential  advantages: 

1.  Convenience  in  respect  of  distance.  ^ In 
general,  the  court  of  a man’s  own  parish, 
cantón,  district,  or  whatever  the  división  be. 
will  be  nearer  to  him  than  that  of  any  other 
circumjacent  one : but  if  not,  why  tie  him 
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down  to  it  ? In  general,  it  will  be  more  con- 
vcnient  to  a man  to  stay  at  borne,  than  to  go 
elscwhere : but  if  business,  or  pleasure,  cali 
him  elsewhere,  why  make  borne  a prison  to 
him  ? The  place  most  convcnient  to  the  one 
party,  is  not  always  so  to  the  other : when 
interests  thus  clash,  it  is  for  the  less  to  give 
way  to  the  greater.  The  convenience  of  both 
may  point  to  a spot  which  is  the  home  of 
neither:  if  the  judge  can  spare  them  any  of 
bis  time,  without  prcjudice  to  those  who  have 
a preferable  right  to  it,  why  should  the  law 
grudge  it  them  ? 

2.  Giving  the  greatest  number  the  benefit 
of  the  best  judicatiire.  In  England,  lindera 
decline  offaculties,  this  facility  has  more  than 
once  afforded  a palliative  to  the  inconvenience 
of  an  irremovable  judge. 

3.  Keeping  up  emulation  among  judges. 
Judgesof  the  same  rank,  especially  neighbour- 
iiig  ones,  will  be  rivals  for  confidence.  A sort 
of  perpetual  election  will  then  be  kept  up,  but 
that  a quiet  one : and  the  honour  of  a judge 
will  be  measured,  as  the  profit  of  a shop- 
keeper,  by  the  number  of  his  customers. 

The  influence  of  the  principie  in  this  line 
has  been  thought  to  be  not  altogetlier  imper- 
ceptible, certainly,  if  so,  it  is  not,  at  this  time 
of  day,  otherwise  than  salutafy,  in  English 
judicatura.  Though  probity  requires  causes 
of  a more  powerful  textura,  exertion,  and  the 
subordinate  qualities  of  affability  and  good 
temper,  may  derive  from  a circumstance  like 
this,  no  inconsiderable  assistance.  Shortly 
after  the  Conquest,  ignorance  drew  at  random 
various  boundary  lines  of  the  metaphysical 
kind,  in  the  upper  regions  of  justice  :*  mutual 
fraud,  spurred  by  sordid  motives,  struggled, 
at  various  periods,  to  overleap  them  : the  war 
ended  in  a sort  of  uti  possidetis,  productive 
of  a larga  measure  of  intercommunity  in  va- 
rious quarters.  If  anything  remains,  at  this 
time  of  day,  of  all  that  warfare,  it  is  a certain 
dignified  emulation,  covered  by  decorum,  and 
no  otherwise  perceptible  than  in  the  good 
qualities  that  flow  from  it. 

4.  Preventingconflictsof  jurisdiction.  When 
everything  that  is  not  fixed  in  this  way  by 
geometry,  is  made  to  follow  liberty,  there  is 
no  room  for  rapiñe. 

I ivill  ventura  a prophecy:  it  can  be  no 
ordinary  measure  of  virtue,  as  well  as  good 
fortune,  that  can  suffice  to  disfulfil  it.  No 
sooner  are  the  committee’s  magistrates  in- 
stalled,  if  peradventure  they  should  be  in- 
stalled,  than  they  will  fall  together  by  the 
ears.  Serpent’s  teeth  are  the  seed  : íighting 
judges  will  be  the  harvest:  the  metaphysi- 
cal entrenchments  thrown  up  by  the  com- 
mittee  invite  attack,  rather  than  repel  it. 
Convenience  will  find  them  adamant:  doubt 
^d  chicane  will  find  them  shadows. 

* Splittingthe.í4MZaüCjgM  into  theKing’sBench, 
Couimon  Pleas,  Exchequer,  and  Chancery, 


The  committee  have  gone  before  me  in  my 
prophecy.  One  of  the  functions  of  their  su- 
premo court  (Tit.  X.  Art.  9,)  is  to  keep  re- 
pairing  these  entrenchments  as  the  earth 
crumbles,  and  to  quash  judgments  that  over- 
leap them. 

I have  a singularity  on  this  head.  Quash- 
ing,  the  favourite  pastime  of  English  judges, 
has  no  licence  from  me.  Nullity,  the  dioicest 
instrument  of  fraud  and  chicane,  is  not  upon 
my  list.  I care  not  by  whom,  or  in  what  way, 
justice  be  done,  so  what  is  done  be  justice. 
In  my  system  is  neither  dispensing  power  ñor 
vicarious  punishment.  I give  to  no  lawyer’s 
clerk,  to  no  hackney-writer,  a negative  upon 
the  laws.  I set  up  in  no  garret,  ñor  in  any 
cellar,  an  office  for  selling  pardons.  With  me, 
judgments  are  alterable  or  reversable,  always 
for  injustice,  never  for  irregularity.  If  there 
be  blame,  I punish  the  author  of  the  mis- 
raanagement,  not  the  innocent  who  suffer  by 
it. 

5.  Insuring  the  suitor  against  partial  and 
suspected  judicatura.  The  suitors  will  have 
nothing  left  to  wish  for  on  this  head,  if,  as 
often  as  it  happens  to  the  judge  to  find  him- 
self  exposed  to  the  action  of  any  cause  of 
partiality,  weak  or  powerful,  visible  or  in- 
visible, he  is  not  only  at  liberty,  but  bound, 
either  to  dismiss  them  to  another  near  tribu- 
nal, or  to  disclose  to  them  his  situation,  asked 
or  unasked,  that  the  party  concerned  may 
take  his  choice. 

Such  are  the  considerations  which  dictated 
the  principie  of  intercommunity  as  developed 
in  the  series  of  provisions  that  form  the  fourth 
table  in  my  draft. 

The  committee  have  their  remedy  for  this 
too.  If  an  inhabitant  of  Pro  vence  or  Navarre 
has  his  suspicions  of  a judge,  he  has  but  to 
take  a walk  to  the  supreme  court  at  París. 
(Tit  X.  9.)  At  the  end  of  a lawsuit  carried 
on  in  due  form,  he  will  get,  or  he  will  not 
get,  a judge  that  he  likes  better : and  then 
the  lawsuit,  which  is  to  give  him  what  he 
wants,  or  save  him  from  what  he  fears,  is  at 
liberty  to  begin. 

The  institution  of  circuits  has  been  spoken 
of  as  a master-piece.  Great  men  travelling 
round  the  country  twice  a-year,  staying  two 
whole  days  in  a place,  and  carrying  justice 
home  to  the  very  doors  of  little  men.  What 
condescension ! Justice  at  thirtyorforty  miles 
distance  is  certainly  better  than  at  three  or 
four  hundred.  Justice  four  days  out  of  the 
365  is  certainly  better  than  no  justice  at  all 
on  any  day.  The  worst  possible  plan  that 
could  be  contrived  is  certainly  four  times  as 
bad  an  one  as  this  elabórate  contrivance : but 
the  most  simple  and  most  obvious,  which  is 
to  put  judges  where  they  are  wanted,  and  to 
let  them  stay  where  they  are,  is  just  ninety-  , 
one  times  as  good  an  one. 
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English  drcuits,  I understand,  have  parti- 
Eans  in  a respectable  assembly  in  France. 
What  follows  is  a tribute  of  respect  to  those 
honourable  gentlemen. 

The  deniaí  of  justice  is  no  evil  — assume 
but  this  one  postúlate,  and  you  may  prove 
that  the  institution  of  drcuits,  as  it  stands  in 
England,  has  some  colour  of  advantage.^ 
1 . It  gives  you  no  bad  chance  of  not  having  a 
partial  judge.  Staying  but  a day  or  two  in  a 
county,  a judge  has  no  time  to  forra  connec- 
tions  in  it.  If  country  gentleraen  never  carae 
qp  to  town,  and  if  barristers  never  went  cir- 
cuits  before  they  were  judges,  ñor  ever  went 
the  same  circuit  twice  after  they  carne  to  be 
judges,  they  might  have  no  such  connexions. 
Whatever  antiseptic  virtue  there  may  be  in 
mobility,  there  is,  happily,  rather  more  in 
paudty,  responsibility,  and  publicity,  or  judges 
W’ould  not  be  what  they  are.  It  gives  you  a 
cheap  establishment.  Send  a judge  to  a place 
four  days,  he  will  cost  you  but  a ninety-first 
part  of  what  it  would  cost  you  to  keep  him 
there  at  the  same  enormous  salary  for  365. 
Keep  no  judge  anywhere,  and  your  establish- 
ment will  be  still  cheaper.  One  thingthe  argu- 
ment  forgets : that  what  you  save  in  judges, 
you  spend  ten  times  over  in  counsel  and  attor- 
nies.  Instead  of  having  one  j udge  to  pay  for 
all  causes,  you  have  two  or  three  counsel  of 
as  many  different  sorts,  and  two  or  three  at- 
tornies,  of  so  many  diíFerent  sorts,  to  pay  in 
every  cause.  No  cause  but  what  must  travel 
backwards  and  forwards  between  town  and 
country  several  times,  without  reckoning  ap- 
peals ; and  causes  do  not  travel  from  thirty 
to  three  hundred  and  odd  miles  for  nothing. 
You  have  a country  counsel  to  pay,  a non- 
travelling  town-counsel,  and  aset  of  travelling 
town-counsel:  you  have  a country  attorney 
to  pay,  and  a town  attorney.  This  is  part  of 
what  you  get  by  not  paying  your  share  to- 
wards  the  expense  of  a country  judge. 

If  motion  be  necessary  to  honesty,  nothing 
hinders  your  putting  your  judges  into  a round- 
about,  so  long  as  you  put  a seat  into  it  for 
every  county,  or  whatever  else  the  división 
be,  with  a judge  in  every  seat.  Complication 
precedes  simplicity.  Invention  begins  in  imi- 
tation.  I had  made  a model  of  a roundabout  ior 
my  judges — I settled  my  principie  of  inter- 
community  of  jurisdiction,  I moulded  it  into 
the  form  represented  inTit.  IV.  of  my  draught, 
and  I threw  my  roundabout  into  tbe  fire.  I 
invite  the  committee  to  dispose  of  tbeir  twenty 
sets  of  tribunals  of  exception,  in  the  same 
way.  I may  show,  perhaps,  more  at  length, 
what  they  will  be  gainers  by  such  sacrifice. 
My  roundabout  would  have  cost  money,  for 
judges  do  not  dance  for  nothing.  My  prin- 
cipie of  intercommunity  costs  not  a farthing. 
V^en  improbity  is  rendered  impossible,  con- 
trivances  for  rendering  it  somewhat  less  pro- 
bable may  be  spared. 

VOL.  IV. 


Another  thing  the  argument  f 
drcuits  keep  defendants  in  criminal  causes  íñ 
jail,  six  months  in  some  places,  twelve  in 
others,  before  trial.  Oh  I but  if  they  had  not 
been  guilty , they  would  not  have  been  put 
there.  Perhaps  so  ; and  if  so,  there  is  no  use 
intryingthemby  Circuit  judges.  Several  other 
things  the  argument  forgets — that,  between 
Circuit  and  circuit,  evidence  vanishes,  wit- 
nesses  are  tampered  with,  justice  flies  away  in 
a pet,  if  a witness’s  watch  happen  to  go  "too 
slow  : causes  lose  the  best  part  of  their  fea- 
tures  by  being  squeezed  into  a nutshell : time 
digs  a great  gulph  betwixt  delinquency  and 
punishment.  But  what  need  can  there  be  to 
remember  more  ? 

If  you  will  haye  drcuits  to  be  good  things, 
keep  to  metaphors.  Córruption  breeds  in 
stagnant  waters.  Assume  that  judges  are 
waters,  and  the  thing  is  done. 

Three  courts,  with  twelve  judges  in  them, 
serve,  by  the  help  of  drcuits,  for  as  many  jury 
causes  as  all  England  supplies.  I will  tell 
gentlemen  how  they  may  make  twelve  judges 
go  as  far  in  France.  Enact  a law  that  no  man 
shall  sue  another  for  a sbilling,  without  spend- 
ing  thirty  pounds  before  he  knows  whether 
he  shall  get  it  or  no,  and  as  much  more,  up  to 
three  or  four  hundred,  as  circumstances  may 
require.  The  last  shilling  I have  happencd 
to  hear  of  as  got  in  this  way,  cost  the  plaintiff 
130  pounds,  of  which,  however,  by  the  help 
of  the  judge’s  certificate  in  his  favour,  he  got 
back  all  but  the  odd  thirty.  This  shilling  had 
nothing  to  distinguish  it  from  other  shillings. 
When  you  give  £150  for  a shilling,  you  may 
set  down  the  exchange  as  something  above 
par,  accordingto  the  course  of  English  jus- 
tice. After  this,  let  Frenchmen  sendto  Eng- 
lish practica  for  models  of  justice. 

Do  gentlemen  suppose  that  the  uses  that 
have  been  found  for  drcuits  Ayere  the  consi- 
derations  that  produced  them  ? The  interest 
of  the  individual,  or  the  moment,  produces 
laws  in  a dark  age  : ingenuity  finds  uses  for 
them  in  a more  enlightened  one.  Do  they 
consider  what  it  was  for  that  circuits  were 
set  a-going  ? It  was  to  enable  the  great  ty- 
rant  to  swallow  up  the  little  ones.  While 
the  feudal  tree  was  in  full  bloom,  and  castles 
sprung  up  like  mushrooms,  eaeh  castle  en- 
closed  a giant,  w'ho,  growling  treason  at  the 
king,  sat  banqueting  on  the  favourite  food  of 
giants,  the  blood  of  the  people.  For  this  de- 
licacy  he  was  beholden  to  his  dwarf,  who  with 
a lawyer’s  gown  upon  his  back,  sat  squcezir.g 
the  blood  out,  and  conveying  it  into  the 
monster’s  mouth.  The  arch-giant,  whose 
dwarfs,  wth  all  their  squeezing,  could  not 
supply  him  fast  cnough,  bethought  himself 
at  last  of  di.spatching  giants-errant  to  kill  tbe 
little  giants,  that  he  might  get  their  share. 
As  tbese  hunting  giants  required  to  be  fed 
till  they  could  find  game,  it  was  only  now 
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and  then  thafc  such  hunting  parties  could  be 
íitted  out.  At  first  it  was  once  in  seven  years, 
and  this  was  counted  a “ stupendous  eíFort 
of  magnanimity  and  benevolence,”  by  tbe 
romancers  of  that  time.  At  last  it  carne  to 
twice  in  one  year,  where  it  stands  at  present. 
The  little  giants  were  killed,  but  the  giant- 
killers,  instead  of  filling  their  places  with 
good  men,  went  on  their  rounds,  as  they 
continué  to  do  to  this  day. 

When  a piece  of  clock-work  is  set  agoing, 
and  heads  to  look  after  it  are  wanting,  it 
keeps  on  going,  whether  it  be  of  use  or  whe- 
ther  it  be  of  none.  The  oíd  clock-work  of 
revolving  judges,  having  kept  on  going  for 
so  many  years,  is  admired  to  this  day  : partly 
because  it  was  of  use  when  new,  but  much 
more  because  it  is  so  oíd,  that  greatest  of  all 
merits  in  the  eyes  of  lawyers. 

The  National  Assembly  of  France  has  been 
charged  with  madness  for  pulling  down  es- 
tablishments : and  because  they  have  done 
so,  the  nation,  it  is  said,  is  miserable.  Those 
who  entertain  themselves  so  much  with  the 
idea  are  yet,  it  seems,  to  learn,  that  if  you 
would  have  a good  house  in  the  site  of  a bad 
one,  you  must  pulí  down  your  bad  one.  Were 
the  French  legislature  as  careless  for  the 
moment,  as  the  English  legislature  has  been 
ever  since  it  has  been  a legislature,  there 
might  be  some  foundation  for  the  charge. 
While  the  local  judicatures  of  the  barons, 
courts  subsisted,  justice,  such  as  it  was,  was 
to  be  bad  for  everything.  The  short  proof 
lies  in  the  period  of  the  first  circuits : for  if 
men  could  have  lived  seven  years  %vithout 
justice,  so  might  they  until  seventy  times 
seven.  With  much  ado,  those  judicatures 
were  demolished.  Feeling  the  want  of  them 
every  hour,  we  have  been  sitting  upon  the 
ruins  for  so  many  centuries,  without  so  much 
as  a thought  of  rebuilding  anything  in  their 
room. 

Had  I the  honour  of  a seat  in  that  house 
where  the  miseries  of  preparatory  demolition 
were  so  pathetically  expatiated  upon,  I could 
find  in  my  heart  to  propose  the  restoration 
of  these  local  judicatures.  On  what  ground? 
Not  under  the  notion  of  putting  a period  to 
oppression : — not  under  the  notion  of  ren- 
dering  it  possible  for  the  body  of  the  people 

to  have  justice; rl  feel  full  well  the 

weakness  of  all  such  arguments. No. 

But  for  the  pleasure  of  demolishing  the  work 
of  innovation,  and  re-edifying  that  most  ex- 
quisita of  all  structures,  the  oíd  English  com- 
mon  law. 


CHAPTER  IV, 

Tit,  II,  continued On  Courts  of  Appeai,. 

§ 1.  Plan  of  the  Chapter. 

Courts  of  Appeai  form  the  subject  of  this 


chapter,  Under  this  head,  answers  will  be 
expected  to  the  following  questions : — 

\.  Whether  any  such  courts  are  necessary, 
and,  if  necessary,  on  what  account  ? 

2.  To  what  causes  their  jurisdiction  ougbt 
to  extend  ? 

3.  At  what  places  tribunals  of  this  nature 
ought  to  be  erected  ? 

4.  How  many  ranhs  of  such  tribunals  there 
ought  to  be  erected  one  above  another?  In 
other  words,  How  many  degrees  of  appeai 
ought  to  be  allowed  ? 

5.  Of  what  description  Úie  judges  seated  in 
such  tribunals  ought  to  be  ? Whether  in  the 
description  of  this  sort  of  judge  there  ought 
to  be  any,  and  what  diíference,  distinguishing 
him  from  a judge  of  an  immediate  court? 

6.  Whether  the  functions  of  an  immediate 
court,  and  those  of  a court  of  appeai,  ought 
in  any  instance  to  be  lodged  in  the  same 
hands?  In  other  words,  Whether  appellate 
jurisdiction  ought  in  any  instance  to  be  joined 
with  immediate  ? 

7.  What  ought  to  be  the  proportion,  in 
point  of  number,  between  immediate  courts 
and  courts  of  appeai  ? 

The  answers  to  these  questions  will  depend 
in  great  measure  upon  the  inconveniences 
hable  to  result  from  the  allowance  of  appeals, 
and  upon  the  remedies  that  can  be  provided 
against  those  inconveniences.  But  the  pro- 
visions  by  which  those  remedies  are  adminis- 
tered  are  most  of  them  so  many  provisions 
of  procedure.  This  consideration  renders  un- 
avoidable  the  anticipating  on  the  subject  of 
procedure  in  some  degree.  Not  a branch  in 
legislature  but  what  is  intertwined  with  every 
other.  Not  a twig  can  be  managed  as  it 
should  be  by  him  who  does  not  bear  in  mind 
a picture  of  the  whole.* 

§ 2,  Grounds  for  the  Allowance  of  Appeals, 

Allow  appeals,  you  suppose  misconduct  on 
the  part  of  the  judge.  Suppose  no  such  mis- 
conduct, rehearing  answers  every  purpose. 

The  uses  of  this  allowance  are  two:  I.  To 
correct  wrong  decisión,  whether  intention- 
ally  so  or  unintentionally ; 2.  To  prevent  de- 
cisión intentionally  wrong,  by  rendering  the 
accomphshment  of  its  purpose  hopeless. 

Undue  decisión  is  not  the  only  means  where- 

* Other  questions,  though  relative  to  appeals 
themselves,  not  being  necessary  to  consider  with 
reference  totheestablishmentof  courts  of  appeai, 
will  have  no  place  here 

1.  What,  if  any,  are  the  orden  from  which 
appeals  may  be  made,'  over  and  above  the  definí* 
ti  ve  decree  ? 

2.  What  are  the  changos  which  it  should  be  in 
the  nower  of  the  appellate  court  to  make  in  terms 
of  tne  original  decree  ? 

3.  Wliether  in  penal  causes  the  door  shall  be 
equally  open  to  changes  made  to  the  disadvan- 
tage  of  the  defendant^  as  to  changes  made  to  hís 
advantage  ? 
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by  the  object  of  tindue  decisión  is  capable  of 
being  accomplished : it  might  equally  be  so 
in  many  cases  by  delay,*  or  by  suppression  of 
evidence.  f 

Suppression  of  evidence  may  be  effected 
either  in  a direct  way,  or  indirectly  by  undue 
precipitation,  or  refusing  the  time  necessary 
for  the  collection  of  the  evidence.  J 

Appeals,  properly  so  called,  have  therefore 

• The  mischief  of  delay  admits  of  the  foUow- 
ing  modifications:  — 

I.  In  civil  cases; 

1.  Solong  as  it  lasts,  it  is  productive  of  the  effect 
of  undue  decisión,  to  the  prejudiceof  the  plaintifF. 

2.  Itmay  be  definitively  productive  of  the  same 
efiect,  by  operating  a suppression  of  evidence. 

3.  — or  by  staving  ofF  the  decisión  tiU  the  only 
means,  or  the  most  proper  means,  of  administer- 
ing  satisfaction,  are  out  of  the  reach  of  justice. 

II.  In  penal  cases: 

4.  So  long  as  it  lasts,  it  is  productive  of  undue 
impunity  on  the  part  of  a guilty  defendant,  and 
of  undue  anxiety  and  impaimient  of  reputation 
on  the  nart  of  an  innocent  one ; to  which  is  to 
be  addea  imprisonment,  or  other  undue  coerción, 
in  cases  which  render  the  application  of  such 
afflictive  expedienta  necessary  before  conviction, 
lest  in  case  of  conviction  execution  should  be 
eluded. 

6.  By  effecting  a supression  of  evidence,  it  may 
be  definitively  productive  of  undue  impunity  on 
the  part  of  the  guilty,  or  undue  conviction  and 
punishment  on  tne  part  of  the  innocent. 

6 or  of  undue  impunity  in  another  way,  by 

staving  ofF  the  decisión  till  the  only,  or  most 
proper  means  of  satisfaction,  or  the  most  proper 
means  of  paying  the  debt  of  punishment,  are  out 
of  the  reach  of  justice. 

+ Suppression  of  evidence  may  be  effected  in 
several  djíFerent  ways:  for  example, — 

1.  By  refusing  or  delayiiig  to  compel  the  ap- 
pearance  of  a person  whose  evidence  is  wanted. 

2.  By  refusing  to  sufFer  hira  to  be  examined. 

3.  By  forbidding  him  to  make  answer,  or  by 
refusing  to  oblige  him  to  make  answer,  to  a par- 
ticular question. 

4.  By  refusing  to  sufFer,  or  to  compel,  the  pro- 
duction  of  an  article  of  written  or  other  real  evi- 
dence. 

5.  By  refusing,  in  the  case  of  immoveable  evi- 
dence, to  repair  to  the  spot  at  which  alone  it  can 
be  collected  s for  instance,  to  take  a view  of  land 
or  buildings,  orto  take  the  examination  of  a bed- 
ridden  par^,  or  other  witness. 

6.  By  refusing  to  enter  upon  the  record  astate- 
ment  of  the  evidence,  of  what  nature  soever, 
when  collected  ; or  by  making  a fallacious  or  im- 
perfect  entry  of  it 

In  Bnglish  jurisprudence,  the  doctrine  of  evi- 
dence has  furnished  matter  for  several  volumes. 
The  greater  part  of  them  is  taken  up  in  settling 
in  what  cases  evidence  shall,  and  in  what  cases  it 
shall  not,  be  suppressed.  On  this  head  there  is 
Bcarce  a rule  in  it  that  is  notopposite  to  common 
sense,  contradicted  by  practico,  and  repugnant 
to  every  end  of  justice.  For  penal  cases,  you 
would  swear  them  penned  by  malef  ictors ; for 
civil  ones,  by  debtors,  to  enable  them  to  cheat 
their  creditors. 

f Precipitation  may  opérate  a suppression  of 
evidence,  and  thence  be  productive  of  undue  de- 
cisión in  several  ways:  for  example, — 
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for  their  necessary  adjuncts:  1.  Compluints  of 
delay ; 2.  Complaints  of  suppression  of  evi- 
dence : of  which  latter  a particular  modifica- 
tion  is,  3.  A complaint  of  undue  precipitation, 
productive  of  a suppression  of  evidence.  || 

It  is  evident,  therefore,  that  a court  of  ap- 
peal,  in  order  to  answer  the  purpose  of  its 
institution,  reqiiires  to  have  cognizance  ofthe 

1.  By  proceeding  to  decisión,  instead  of  waiting 
to  receive,  or  proceeding  to  compel,  evidence. 

2.  By  proceeding  to  hear  arguments,  or  to  col- 
lect  evidence  that  might  as  well  have  been  col- 
lected at  a future  time : in  a word,  by  taking  any 
other  step  that  might  as  well  be  taken  at  a future 
time,  instead  of  proceeding  to  collect  an  article 
of  evidence  which,  if  not  collected  at  the  mo- 
ment,  may  never  be  to  be  had  at  all ; for  instance, 
the  testimony  of  a dying  man,  or  a man  on  the 
point  of  setting  out  upon  a long  voyage. 

In  a word,  smee  the  bringing  forward  one  step 
in  a cause  may  be  the  delaying  of  another,  what- 
ever  mischief  may  be  operated  by  delay  in  the 
way  of  suppression  of  evidence,  may  be  equally 
effected  by  precipitation. 

3.  So  íikewise,  whatever  mischiefs  may  be 
operated  by  delay,  in  the  way  of  placing  out  of 
the  reach  of  justice,  the  most  proper,  or  the  only 
means  of  yielding  satisfaction,  or  paying  the  debt 
of  punishment. 

ÍFor  the  mischief  of  delay,  the  remedy  is  an 
er  for  expedition : for  the  mischief  of  suppres- 
sion  of  eviaence,  measures  taken  for  filling  up 
the  deficieney  in  the  body  of  the  evidence. 

Of  a complaint  of  delay,  the  necessary  conco- 
mitant  is  therefore  a petition  for  expedition : of 
a complaint  for  suppression  of  evidence,  a peti- 
tion for  filling  up  an  alleged  deficieney  in  the 
body  of  evidence,  or  more  snortly,  a petition  for 
supply  of  evidence. 

As  to  precipitation,  it  has  no  sepárate  and  pe- 
culiar mischief  of  its  own ; neither  can  what  has 
been  done  in  this  way  be  undone : there  can 
therefore  be  no  particular  petition  correspondent 
to  the  complaint  made  upon  this  ground : if  the 
mischief  be  that  of  suppression  of  evidence,  the 
petition  will  be  a petition  for  supply  of  evidence : 
tf  the  mischief  be  the  placing  the  means  of  satis- 
faction or  punishment  out  of  reach,  the  petition 
wiU  have  tor  its  object  such  measures  as  may  be 
best  calculated  for  bringing  the  qbjeets  in  ques- 
tion within  the  reach  of  justice  : if  the  mischief 
be  of  any  other  kind,  the  petition  will  fall  under 
the  general  notion  of  an  appeal : such  precipita- 
tion being  only  a particular  mode  of  bringing 
about  an  undue  decisión. 

A petition  for  expedition  is,  if  there  be  any 
difference,  still  more  necessary  than  an  ordinary 
appeal  properly  so  called.  By  delay,  that  is,  by 
indecisión,  a judge  might  not  only  do  to  the  pre- 
judice  of  the  pursuer’s  claim,  all  the  mischief 
that  could  be  done  on  the  same  side  by  undue 
decisión,  but  he  might  do  it  without  conimitting 
himself  in  any  shape.  Let  a decisión  be  but 

fiven,  if  it  be  totally  groundless,  its  very  absur- 
ity  may  present  of  itself  a suflicient  grouml, 
not  only  mr  the  reversal  of  the  decree,  but  for 
the  punishment  of  him  who  made  it:  silence,  if 
allowed,  will  affbrd  a shelter  equally  secute  to 
the  grossest  absurdity  and  the  blackest  guilU 
Without  the  means  of  compelling  a decisión, 
the  most  perfect  contrivances  for  relorming  un- 
due  decisions  would  therefore  be  of  uttle  use. 
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neveral  sorts  of  complaints  jiist  inentioned. 
It  u ill  be  found  equally  true,  that  it  can  re- 
qiiirc  a cognizance  of  nothing  more. 

The  institution  of  appeals  is  not  merely 
ttxeful  to  the  two  purposes  that  have  been 
rneiitioned ; it  is  absolutely  necessary  to  hoth 
those  purposes : neither  the  superintendence 
of  the  puMic  eye  exercised  through  the  mé- 
dium of  publicity,  ñor  the  estahlishing  of  re- 
sponsihility,  civil  or  criminal,  on  the  part  of 
the  judgc,  ñor  both  these  securities  put  to- 
gether,  can  supersede  to  either  purpose  the 
nccessity  of  appeals. 

As  to  publicity,  the  virtues  of  it  are  trans- 
cendent ; but  they  are  not  all-sufficient.  1 . 
They  are  manifestly  insuflicient  to  the  cor- 
rection  of  undue  decisión,  whether  intention- 
ally  wrong  or  unintentionally : they  are  even 
insufficient  to  the  prevention  of  it.  What- 
ever  security  they  may  afford  against  a want 
of  prohitij,  they  afford  none,  no  immediate  one 
at  least,  against  a want  of  intelligence.  They 
tend  unquestionably  to  increase  the  measure 
of  intelligence,  in  as  far  as  intelligence  is  the 
fruit  of  exertion : but  in  this  way  their  effi- 
eacy  is  unhappily  precarions,  as  well  as  slow: 
they  will  render  him  who  has  talents  more 
carcful  to  improve  what  he  has;  but  they 
will  not  absolutely  give  talents  to  him  who 
has  none.  Neither  can  the  security  they  af- 
ford against  want  of  probity,  powerful  as  that 
security  is,  be  depended  upón  as  being  in  all 
circumstances  proof  against  all  temptation. 
The  sophistry  of  the  passions  may  flatter  a 
man  with  the  hopes  of  eluding  the  scrutiny 
of  the  public  eye ; the  violence  of  the  pas- 
sions may  steel  him  against  the  public  cen- 
sure : there  are  treasures,  in  competition  with 
which  reputation  itself  may  appear  to  have 
lost  its  valué.  It  was  not  for  want  of  pub- 
licity to  guard  it,  that  the  virtue  of  Appius 
sunk  under  the  shock  it  met  with  from  the 
beauty  of  Virginia. 

The  security  which  responsibility  alone,  to 
whatever  extent  it  be  carried — the  security 
which  responsibility,  civil  or  criminal,  affords 
against  undue  decisión,  is  equally  short  of  the 
mark.  Against  wnintentional  error  it  is  no- 
thing : to  this  cause  of  undue  decisión  it  never 
can  apply.  Kcnder  a judge  liable  to  answer, 
though  it  wore  with  bis  fortune  only,  for  a 
merp  error  in  judgment,  that  is,  for  an  opi- 
nión different  frpin  that  pf  him  who  is  to 
judge  overhim;  no  pnap,  upless  perhaps  a 
man  of  desperato  fortune,  w'ould  take  upon 
him  the  office  of  a judge,  The  mere  weak- 
ness  of  the  inteUecíual  facuities  is  what  you 
can  never  punjsh:  you  can  pupish  for  no  ibis- 
conduct  in  which  you  canpot  charge  thg  wiU 
with  having  had  in  some  way  or  other  a shpre  ? 
you  may  punish  for  improbjty ; you  may  even 
punish,  so  it  be  lightly,  for  mere  want  of  at- 
tentiop  well  demonstrated;  but  for  mere  want 
of  natural  tiUent  you  can  never  punish, 
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Agmnst  even  intentional  misconduct  in  thiá 
way,  the  efficacy  of  punishment  alone  is  al- 
most  equaUy  uncertmn  and  deficient.  Innu- 
merable are  the  occasions  in  which  mischief 
may  be  done  — infinite  is  the  mischief  which 
may  be  done,  in  this  Kne,  without  leaving  any 
traces  of  such  criminality  as  punishment  can 
lay  hold  of.  Innumerable  are  the  instances 
in  which,  lest  you  should  pumsh  hlameless 
error  or  excusable  inattention,  you  will  find 
yourself  ohliged  to  let  go  inexcusable  guilt. 
The  efficacy  of  legal  punishment  in  this  way, 
though  eapable  of  greater  strength  than  that 
of  the  censure  of  public  opinión,  is  still  more 
limited  in  its  extent.  Ignominy  will  scent 
out  many  a lurking-place  to  which  punish- 
ment can  never  penétrate. 

Add  publicity  and  legal  responsibility  to- 
getherj  still,  without  appeal,  the  measure  of 
security  is  incomplete.  Expatriation  will  save 
a man  at  once  from  the  gripe  of  punishment, 
and  from  the  sting  of  ignominy.  Expatria- 
tion, though  to  some  an  intolerable  punish- 
ment, is  to  others  a pleasure.  Expatriation 
for  an  ignominious  cause  would  indeed,  to  a 
judge,  be  a loss  of  salary,  as  well  as  of  repu- 
tation. But  how  often  may  it  not  be  in  the 
power  of  a wealthy  delinquent  to  afford  to  a 
judge  an  indemnification  more  than  equiva- 
lent  for  the  loss  of  salary,  as  well  as  for  every 
other  inconvenience  of  expatriation?  espe- 
cially  if  the  judge,  through  misfortune  (ar 
misconduct,  should  happen  at  the  time  of  the 
temptation  to  find  himself  straitened  in  his 
circumstances.  And  the  sort  of  judge  whose 
virtue  stands  exposed  is,  it  must  be  remem- 
bered,  of  the  lowest  rank,  and  commonly  fn 
circumstances  assorted  to  that  rank.  A de- 
linquent, with  a hundred  thousand  pounds  in 
his  pocket,  is  under  trial  for  a crime,  the 
legal  consequences  of  which  would  absorb  hís 
whole  fortune : a sacrifice  of  half  of  it  would 
be  a gaining  bargain.  Who  shall  say  that  no 
judge,  and  that  in  the  lowest  rank,  shall  ever 
be  found,  who  would  prefer  such  a ¡útdi  of 
opulence  in  a neighbouring  country,  to  hard 
duty  and  a modérate  salary  in  his  own?*  How 

* In  the  case  of  undue  decisión,  erverythirig 
tums  upon  the  State,  that  is,  upon  the  apparent 
State,  of  the  conscience  of  the  judge  ; upon  tfie 
questionj  Whether  he  was  or  was  not  conseions 
of  its  being  undue ; exceptin  the  case  of  a fixéd 
principie  of  honest  error,  or  general  incajMdm 
Particular  hardshipis  but  a drop  of  water  in  rae 
political  ocean : a general  sense  of  insecurity 
raises  an  universal  storm,  This  intolerable  sen- 
sation,  this  universal  storm,  a single  decisión,  so 
it  do  but  appear  to  be  the  result  of  known  and 
intentional  injustice,  is  sufficient  to  excite.  Had 
it  been  through  mere  misapprehension  that  the 
daughter  pf  yirginius  had  been  dooroed  to  servi- 
tude,  the  ityustice  would  have  passed,  like  amil- 
lign  pf  pfhej  imustices,  without  notice;  and  tüe 
Depepivirs  piignt  have  been  reigning  to  this  day. 
It  was  Bacon’í  apolo^  against  the  charge  of  cor- 
rwption,  that,  wnat^y»  be  roight  have  made  mía 
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often  in  England  might  not  a supposition  of 
this  Bort  be  realized  by  the  plunder  of  the 
Eastt 

pay  foiMust  decrees,  he  had  never  sold  uiyust 
ones.  The  exciise,  true  or  false,  was  litde  to  the 
purpose;  fbr,  as  it  was  nototious  that  he  took 
money  for  bis  decrees,  and  disputable  whether 
they  were  just  or  no,  the  Court  of  Chancery  wore, 
in  the  eye  of  the  public,  the  appearance  of  a great 
auction-room,  in  which  all  the  fortunes  or  the 
kingdom  wete  selling  to  the  best  bidder,  for  the 
benefít  of  the  judge. 

Motives,  even  of  the  purest'kind,  if  they  pre- 
sent  to  the  public  eye  the  prospect  of  insecurity, 
may,  in  this  way,  produce  to  a certain  degree  the 
evií  consequence  of  corrupt  ones.  Such  is  the 
case  where  the  judge  takes  it  into  his  head  to 
tum  legislatoT,  and  to  substituto  to  the  bad  laws, 
yrhich  it  is  his  business  to  execute,  better  ones  of 
bis  own  making.  Everybody  knows  in  England 
what  an  alarm  was  taken  by  lawyers,  and  through 
them  by  a considerable  partof  the  public,  on  ac- 
count  of  two  or  three  decisions  given,  not  a great 
many  years  ago,  more  conformable,  it  was  sup- 
posed,  to  reason  than  to  law.  Conveyancers  were 
up  in  arras;  JVbí  a will  ñor  a settlement  can  •we 
retend  to  drawy  said  they,  which  this  man  with 
is  improvements  may  not  turn  into  waste paper. 
Shall  absurdity  have  been  worshipped  in  my  pre- 
decessors,  and  shall  not  reason  and  good  sense  be 
tolerated  in  me  ? He  had  miscalculated.  The 
times  are  over,  when  judges  might  decide  ab- 
surdly,  or  rationaUy,  as  they  pleased.  Something 
of  a public  is  formed  in  England ; and  a public 
which,  with  all  its  fondness  for  oíd  abuses,  will 
not  submit  to  new. 

To  this  head  may  be  referred  one  of  the  chief 
advantages  attending  the  institution  of  juries. 
The  most  sanguine  admirer  of  that  institution 
can  never  seriously  suppose  that,  on  the  part  of 
a random  assemblage  of  uneducated  men,  un- 
used  to  judicature,  the  chances  of  erroneous  de- 
cisión can  in  each  instance  be  less  than  on  the 
art  of  a man  of  education  who  has  made  it  the 
usiness  of  his  life ; but,  as  the  composition  of 
this  tribunal  changes  at  every  cause,  men  ftatter 
themselves,  vainly  flatter  themselves,  that  in  so 
fluctuating  an  assembly  no  fixed  principie  of  er- 
ror can  perpetúate  itself. 

In  the  case  of  undue  decisión,  which  has  for 
its  source  neither  a corrupt  principie,  ñor  a prin- 
cipie of  any  other  kind  that  threatens  a repetition 
or  the  erievance,  the  mischief  may  in  most  cases 
be  setdown  as  nothing.  It  mayin  all  civil  ones. 
Take  into  the  account  the  interests  of  the  parties 
merely,  and  suppose  the  expectation  of  success 
equal  on  both  sides ; decide  as  you  will,  you  do 
just  as  much  good  and  just  as  much  harm  by  de- 
ciding  one  way  as  the  other.  A decisión  has  been 
given,  erroneously  suppose,  though  upon  the  me- 
rits,  to  the  prejudice  of  the  plaintifF.  What  harm 
has  been  done  by  this  upon  the  whole?  Not  any. 
Whatever  suíFering  the  plaintifF  has  undergone 
in  consequence,  so  much  suffering  has  been 
saved  to  his  successful  adversary.  This,  it  is 
true,  would  not  have  been  the  case,  upon  the 
supj^sition  that  the  expectation  of  success  on  the 
part  of  the  winner  had  been  less  strenuous  than 
on  the  partof  the  loser ; as  it  may  be  supposed  to 
have  been,  if,  without  any  opinión  of  tnemerits, 
the  defence  had  been  made  merely  through  a 
tcmporary  inability  to  comply  with  the  demand, 
or  in  order  to  stave  off  the  evil  day  of  compliance. 
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True  enough  it  is,  and  not  undeserving  of 
remembrance,  that  were  it  not  for  the  secu- 
rity  afforded  against  intentional  misconduct, 

But  this,  in  the  instance  put,  cannot  be  supposed 
to  be  the  case.  The  defendant’s  cause  has  appcar- 
ed  j ust  in  the  eyes  of  an  impartial  j ud  ge : is  it  likely 
that  it  should  have  appeared  less  so  in  liis  own  ? 

In  penal  cases,  it  is  true,  the  mischief  of  erro- 
neous decisión  is  of  a more  substantial  nature. 
If  to  the  prejudice  of  the  defendant,  undue  and 
useless  suffering  is  the  consequence.  Happily, 
this  misfortune,  inproportion  asitis  importan t,  is 
unfrequent.  Whatever  may  be  said  by  honcst 
concern  or  hypocritical  aífectation,  the  propen- 
sity  of  human  nature  lies  the  other  way.  No  man, 
however  depraved,  does  mischief  without  partí- 
calar  reasons  for  doing  it:  still  less  a judge,  who 
risks  so  much  by  doing  it.  If  an  incident  of  this 
kind  be  but  suspected,  it  makes  an  event,  and 
the  whole  country  rings  with  it.  In  a country 
like  Frailee,  I should  be  much  surprised  to  find 
that  the  whole  number  of  unjust  sentences  of  all 
kínds,  exclusive  of  such  as  may  have  been  meant 
; to  be  80,  had  ever  amounted  to  ten  in  the  com- 
. pass  of  a year. 

; Errors  on  the  other  side  are  beyond  compari- 
I son  more  natural,  and  more  numerous,  even  un- 
der  the  harshest  system  of  justice.  And  errors 
on  this  latter  side  are,  in  some  of  the  most  fre- 
quent  as  well  as  mischievous  of  crimes,  in  fact, 
more  pernicious  than  on  the  former.  Punish  a 
I man  erroneously  as  for  a homicide  committed  in 
prosecution  of  a design  of  robbery,  you  punish 
that  one  man.  Acquit  erroneously  a man  guilty 
of  the  same  crime,  you  sacrifice  the  lives  of  all 
those  whom  destiny  has  marked  out  for  victims 
to  his  future  enterprises.  The  English  proce- 
dure,  favourable  to  malefactors  as  it  is  harsh  and 
ruinous  to  honest  men,  has  forgot  to  provide  cor- 
rection  for  the  most  palpable  errors  on  this  side : 
and  this  forgetfulness,  or  this  blindness,  has 
obtained,  from  a deluded  public,  the  praise  of 
humanity  and  wisdom. 

Such  being  the  case,  the  chance  of  error  on 
this  side  will  not,  in  England  at  least,  and  by 
the  admirers  of  English  judicature,  be  added  to 
the  list  of  the  reasons  that  cali  for  the  institu- 
tion of  appeals : in  my  estímate,  it  would  tell  as 
one,  though  that  not  of  itself  a sufficient  one. 

Thus  stands  the  matter  where  the  point  in  con- 
troversy  has  been  the  matter  of  fact.  For  on  deci- 
sions relativo  to  the  mere  matter  of  fact,  suppose 
every  source  of  undue  decisión,  and  thence  all 
ground  fbr  a public  sense  of  insecurity,  out  of 
the  question,  none  but  the  parties  and  their  im- 
mediate  connexions  are  at  all  concerned. 

Let  the  decisión  turn  upon  the  point  of  law, 
and  suppose  no  such  provisión  made  as  that  sug- 
gested  in  the  text,  the  case  is  otherwise.  Every 
decisión  made  upon  the  question  of  law  has,  in 
as  far  as  it  is  known,  the  eíFect  of  a new  law ; 
which-  in  this  case,  being  unconfomiable  to  the 
will  OI  the  legislator,  is  bythe  supposition  a bad 
one;  it  leads  the  judicial  power,  and  on  pain  of 
worst  consequences  comnels  them,  to  give  simi- 
lar bad  decisions  in  all  future  cases  of  that  sort. 
Adopt  the  institution  above  suggested,  s^op  the 
current  of  future  bad  decisions  by  the  hand  of 
the  legislature,  the  mischief  of  the  bad  decisión, 
though  a decisión  on  the  point  of  law,  is  no 
longer  general  but  particular,  and  stands  on  no 
wider  basis  than  if  the  decisión  had  been  given 
on  tile  mere  question  of  fact. 
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the  bcnefit  to  be  reaped  from  the  institution 
of  appeals,  aa  a corrective  to  unintentional 
error,  would  hardly  pay  for  tbc  expense. 
The  only  considerable  mischiefs  liable  to  flow 
from  the  latter  source,  might  be  cured  by 
other  means  at  a much  cheaper  rate.  The 
utmost  miscfaief  that  can  result  from  a single 
decisión  so  circumstanced,  abstraction  made 
of  the  influence  that  decisión  may  have  upon 
future  ones,  is  of  small  account.  Whether  it 
shall  or  shall  notin  that  waycast  any  preju- 
dicial influence,  dependsupon  the  legislature. 
If  it  was  the  matter  of  fact  only  that  was  in 
qiiestiun,  no  such  influence  can  have  place : 
if  it  were  the  matter  of  law,  a word  from  the 
legislature  is  sulficient  to  put  a stop  to  it. 
Of  a decisión  on  the  point  of  law,  the  effect 
is,  to  declare  what  on  the  point  in  question 
is  the  wll  of  the  legislature.  If  the  declara- 
tion  be  right,  there  is  no  error  in  the  case:  if 
wrong,  afalse  law  is  given  as  to  that  sort  of 
case,  instead  of  the  true  one.  But  it  is  the 
faiilt  of  the  legislature,  if  laws  that  are  none 
of  theirs  are  suffered  to  be  given  under  their 
ñame.  A committee  of  revisión,  to  watch 
over  the  interpretations  given  of  the  acts  of 
the  legislature  by  the  courts  of  justice,  and 
to  report  such  as  appear  to  have  erred  from 
the  mark,  that  their  influence,  as  to  the  fu- 
ture,  may  be  stopped,  is  a remedy  equally 
cominodious  and  indispensable.  For  a com- 
mittee of  this  sort  some  work  is  already  found 
by  Articles  1 1,  13,  and  15,  of  Tit.  I.  in  my 
Draiight.* 


Whether  the  question  turned  upon  the  written, 
or  upon  what  is  called  the  unwritten  law,  so  long 
as  that  most  pestilent  of  all  nuisances  is  suffered 
through  necessity  to  continué,  need  make  in  this 
respect  no  sort  of  difference.  The  disease,  it  is 
true,  is  always  more  apt  to  break  out  in  this  bas- 
tard  sort  of  law  than  in  the  legitímate : but  the 
cure  is  notless  easy  to  apply  in  theone  case  than 
in  the  other.  If  a sore  place  is  observed  in  the 
unwritten  law,  put  a patch  of  written  law  upon 
it,  and  as  far  as  the  patch  extends,  the  inconve- 
nience  is  no  more. 

All  this  proceeds  upon  the  supposition  of  a 
legislature  constantly  awake,  such  as  that  of 
France,  since  the  broad  day-light  it  has  cast 
upon  the  face  of  the  political  world,  can  never 
cease  to  be : not  of  a legislation  like  the  Britisb, 
habitually  asleep,  unless  when  roused  by  the  spur 
of  some  paltry  prívate  interest,  or  momentary 
public  one. 

* I say,  as  to  the  future:  to  extend  the  effect 
of  the  interpretation  to  the  past,  would  be  to  turn 
the  legislative  assembly  into  a court  of  appeal, 
and  the  time  of  the  legislature  would  be  con- 
sumed  in  judicature.  In  the.  one  way,  the  only 
cases  about  which  the  legislature  wiU  be  occu- 
pied,  will  be  those  in  which  the  interpretation 
^iven  in  the  courts  below  has  appeared  erroneous 
in  the  eyes  of  the  committee : in  the  other  way, 
the  legislature  would  be  troubled  with  all  the 
ca.ses  in  which  the  unsuccessful  party  thought  it 
erroneous,  or  for  the  purpose  of  delay  found  his 
account  in  preiending  to  think  so 


§ 3.  Inconveniences  of  Appeal,  with  their 
Remedies, 

If  courts  of  appeal  were  any  thing  lesa 
than  necessary,  the  institution  would,  it  is 
evident,  be  far  from  eligible.  Expense  to  the 
public  is  interwoven  with  the  estábil shmeiit : 
expense  and  delay  to  the  suitor,  and  thence 
frequently  a failure  of  justice,  is  inseparable 
from  the  proceedingsi  Institute  more  ranks 
than  one,  the  mensure  of  these  inconveniences 
is  increased  in  a great  degree,  though  not 
absolutely  doubled,  at  each  rank.  In  what 
places  courts  of  this  sort  oughtto  be  set  down, 
and  thence  how  many  ranks  of  them,  in  a 
country  like  France,  there  ought  to  be,  are 
questions  that  will  meet  us  farther  on.  Thus 
much  in  the  mean  time  is  evident,  that  the 
efficacy  of  the  remedies  that  can  be  found  for 
these  inconveniences  is  a consideration  by 
which  the  number  of  these  courts  to  be  pro- 
vided,  and  the  stations  to  be  allotted  to  them, 
connot  but  be  influenced  in  a considerable  de- 
gree; a general  view  of  these  remedies  must 
not  therefore  be  omitted  here.  In  all  the  es- 
tablished  systems,  large  tribes  of  causes  are 
excluded  from  the  benefit  of  appeal,  on  cob- 
sideration  of  the  expense.  Is  the  exclusión 
a necessary  or  justifiable  one?  To  this  ques- 
tion no  ansvver  can  well  be  given,  till  after 
consideration  had  of  the  reductions  that  are 
capable  of  being  made  in  the  expense. 

All  the  inconveniences  above  mentioned 
must  have  place,  in  a greater  or  less  degree, 
although  appeals  were  never  to  be  prefersed 
any  otherwise  than  hon&  fide;  that  is,  accom- 
panied  with  a sincere  persuasión  of  right,  and 
suggested  by  a puré  desire  of  justice.  To  su«h 
only  can  the  institution  propose  to  itself  will- 
ingly  to  give  admittance.  The  misfortune  is, 
that,  along  with  boná  fide  appeals,  malá  fide 
ones  will  be  liable  to  slip  in  : appeals  in  the 
preferring  of  which  a man  is  conscious  he 
is  in  the  wrong,  and  which  he  prefers  with 
no  other  view  than  that  of  gaining  some  un- 
due  advantage.  Allow  this  privilege,  you 
must  expect  to  see  it  oftentimes  made  use  of 
to  no  other  end  than  to  the  staving  off  the 
evil  day,  when  satisfaction  is  to  be  made  or 
punishment  undergone : you  must  expect  to 
see  it  made  use  of  for  the  sake  of  loading  the 
adversary  with  expense,  and  what  by  the  de- 
lay, and  what  by  the  expense,  producing  a 
fiiilure  of  justice.  Such  are  the  uses  which 
you  may  be  sure  will  be  made  of  it,  in  as  far 
as  ignorance  or  negligence  has  left  room.  To 
the  listof  remedies  against  the  inconveniences 
of  appeals  in  general,  must  therefore  be  added 
another  list  of  remedies,  calculated  to  prevent 
not  only  the  inconveniences  resulting  from, 
malá  fide  appeals,  but  the  appeals  themselves. 

First  Remedies  against  the  Inconvenience  of 
Appeals  in  General. 

1.  Atthe  head  of  the  fírst  of  these  listS|| 


Tit.  II.:  ON  COURTS 

may  be  placed  the  establisbment  of  tbe  maxim, 
that  theappellatecourt  shallreceiveas  grounds 
for  its  judgment^  no  other  documents  ihanwhat 
hace  been  submitted  to  the  observation  qf  the 
court  appealed  front. 

This  maxim  ¡s  in  a manner  a necessary 
consequence  of  the  use  and  definition  of  an 
appeal.  An  appeal  supposes  error  on  the  part 
of  the  judge  appealed  from : suppose  no  such 
error,  there  is  neither  ground  ñor  use  for  it. 
A rehearing  would  have  been  the  more  simple 
and  equally  effectual  remedy.  But  it  is  no 
error  in  a man,  not  to  have  profited  by  docu- 
ments  not  within  his  reach.  Add  any  one 
document  whatsoever  to  those  which  he  had 
before  hiip,  his  judgment  might  have  been 
altogetherdifferent.  Undersuch  circumstan- 
ces,  judgment  in  appeal  would  be  correction 
where  there  has  been  no  mistake. 

From  this  maxim,  if  steadily  adhered  to, 
result  several  capital  advantages: — 

It  gives  liberty  to  choose  the  fittest  situ- 
ation  for  the  court  of  appeal,  with  little  or 
no  regard  to  distance.  Were  a set  of  wit- 
nesses  to  have  to  travel  fiveor  six  hundred 
miles  lipón  every  sixpenny  cause,  fromanim- 
mediate  court  at  Perpignan  to  a court  of 
appeal  at  París,  or  a judge  of  appeal  to  travel 
from  the  judgment-seatat  Paris  to  the  abodes 
of  the  witnesses  at  Perpignan,  the  grievance 
would  be  intolerable.  But  when  aíl  there  is 
to  convey  is  a parcel  of  papers,  when  once 
they  are  put  into  the  post,  whether  they 
have  sixty  miles  to  go  or  six  hundred,  makes 
in  comparison  but  little  difference. 

It  saves  the  expense  and  delay  of  a re- 
peatcd  collection  of  the  evidence.  By  the 
virtue  of  this  single  rule,  the  burthen  is  thus 
leduced^lmost  a half.  * 

The  operation  of  this  fundamenta  ¡neasure 
of  economy  may  be  made  to  receive  consider- 
able assistance  from  several  subsidiary  provi- 
sions. 

2.  Transmission  of  the  record  f from  the 


• In  Eneland,  in  civil  cases,  an  appeal  is  al- 
lowed,  unner  the  ñame  of  a new  trtal,  from  one 
jury  to  another,  at  the  discretion  of  the  judges 
from  whose  court  the  action  was  sent  to  be 
tried,  unon  hearing  the  report  of  the  judge  who 
presidcu  at  the  first  trial,  and  the  arguments  of 
counsel  upon  the  report.  But  the  evidence  must^ 
aU  be  delivered  over  again,  and  the  labour  of  the 
first  trial  is  all  lost  upon  the  second.  Whether 
the  trial  is  meant  to  answer  the  purpose  of  an 
appeal,  or  of  a rehearing  merely,  or  of  a supply 
of  evidence,  makes  no  difference ; ñor  is  any  no- 
tice  taken,  upon, the  second  trial,  ofwiiat  had 
passed  upon  the  first. 

By  the  word  record,  I beg  once  for  all  to  be 
understood  to  mean  what  a record  ought  to  be ; 
a complete  history  of  the  proceedings_  in  the 
cause,  including  the  whole  body  of  the  evidence : 
not  the  hodge-podge  called  in  English  law-jar- 
gon  a record,  a mess  made  up  of  one  grain  of 
truth  to  ten  or  twenty  of  lies  and  nonsense.  The 
reading  of  an  English  record  is  a felicity  to  which 
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court  below  to  tho'  court  above,  by  the  post, 
and  that  gratis,  and  without  passing  through 
mercenary  hands. 

3.  Power  to  either  party  to  take  the  judg- 
ment  of  the  court  above  in  the  first  instance, 
upon  mere  view  of  the  record,  without  argu- 
ment;  but  without  being  precluded  from  the 
right  of  arguing,  if  the  decisión  given  on  the 
mere  view  of  the  record  be  not  satisfactory. 

4.  Like  power,'  upon  subjoining  to  the 
record  a written  argument. 

An  appellant  or  respondent  may  by  this 
means  take  two  chances,  if  he  picases,  for  a 
decisión  in  his  favour,  before  he  puts  himself 
to  the  expense  of  engaging  an  advócate  to 
plead  vivá  voce  at  the  court  above.  The 
decisión  not  to  be  conclusive  against  either 
party,  till  he  has  been  at  liberty  to  be  heard 
by  an  advócate ; but  to  be  conclusive  against 
him  in  the  first  instance,  if  he  has  availed 
himself  of  that  liberty. 

In  all  this  there  is  no  expense  but  the  mere 
copying  of  the  record ; an  operation  which 
the  appellant  himself  might  be  allowed  to 
perform,  if  he  were  able,  and  thought  it  worth 
bis  while.  I mean,  except  an  advócate  be 
employed ; and  then  there  is  no  need  of  an 
attorney.  The  pursucr  or  defender-general, 
as  the  case  is  (see  Tit.  XI.  and  XII.  of  my 
Draught,)  at  the  court  above,  upon  the  fee’s 
being  paid  to  the  corresponding  advócate- 
general  at  the  court  below,  may  be  charged 
with  the  transmission  of  it  to  the  profes- 
sional  advócate.  Whether  this  advócate  be 
employed  in  the  metrópolis,  or  in  a country 
town,  need,  in  point  of  expense,  make  little 
difference. 

5.  Interdiction  of  all  appeals  from  interlo- 
cutory  orders ; in  other  words,  from  decrees 
other  than  definitive,  on  any  other  ground 
than  that  of  irreparable  mischief : as  if  the 
eíFect  of  the  interlocutory  order  complained 
of  would  be  an  irrecoverable  deperition  of 
indispensable  evidence.  It  is  evident  that 
where  an  interlocutory  order  would  be.  at- 
tended  with  any  such  effect,  it  stands  upon 
the  footing  of  a definitive  decree. 

From  an  interdiction  of  this  sort,  no  pre- 
jiidice  to  justice  can  arise.  If,  notvvithstand- 
ing  the  interlocutory  order  complained  of, 
the  definitive  decree  is  such  as  the  complain- 
ant  would  have  vvished,  the  appeal  would 
have  been  of  no  use  : if  otherwise,  it  is  then 
time  enough  to  appeal ; and  one  appeal  at 
that  ultímate  stage  answers  every  purpose  of 

no  Frenchman  who  is  not  master  of  English,  must 
presume  to  aspire:  for  in  the  French  translations 
of  Blackstone’s  romances,  the  formularles,  con- 
taining  the  marrow  of  the  science,  are  barba- 
rously  omitted.  The  predilection  which,  with  a 
degree  of  readiness  peculiar  to  that  generous  na- 
tion,  has  been  so  generously  conceived  in  favour 
of  English  jurisprudence,  ñas  therefore  no  other 
basis  Ulan  a mutilated  copy  of  a tawdry  and  de» 
ceitful  picture. 
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twcn  ty  appciJs  at  so  many  intermedíate  stages. 
Wcll  or  ill  groundcd,  appeals  from  interlocu- 
tory  orders  are  therefore  equally  useless. 

lii  the  case  of  a coinplaint  of  dclay,  or  a 
coinplaint  of  suppression  of  evidence,  the 
inaxiin  forbiddiiig  the  adinission  of  fresh  do- 
cuinents  cannot,  it  is  true,  be  adhered  to. 

In  the  case  of  delay,  the  very  foundation 
of  the  complaint  is,  that  no  documenta  at  all 
havc  beeii  collected  by  the  court  below,  or 
at  least  not  enougb  to  form  a just  basis  for 
decisión. 

In  the  case  of  suppression  of  evidence,  the 
complaint  is,  that  certain  documents  which 
oiight  to  have  been  collected,  and  without 
which  the  collection  would  be  incomplete 
and  fallacious,  have  not  been  collected. 

In  both  these  instances  the  grievance  is, 
that  documents  which  ought  to  have  been 
siibmitted  to  the  observation  of  the  court 
below,  have  not  been : so  that,  were  the  ap- 
pellate  court  not  to  rcceive  as  grounds  for 
its  jiuiyinent  any  other  documents  tkan  what 
at  that  stage  of  the  cause  have  heen  submitted 
to  the  observation  of  the  court  appealed  from, 
its  judgment  niust  be  ill-grounded. 

In  these  cases,  thcii,  one  of  three  things 
must  be  done ; the  court  above  must  itself 
interpose,  and  collect  the  deficient  evidence, 
or  it  must  reimpose  that  task  upon  the  court 
appealed  from,  or  it  must  transfer  it  to  some 
other. 

1.  To  employ  the  first  expedient  would  be 
employing  the  court  of  appeal  about  the 
biisiness  of  an  immedLate  court ; a confusión 
of  powers  wbich,  as  we  shall  see  more  parti- 
cularly  a little  farther  on,  would  be  attended 
with  sevcral  inconveuiences  : — 1.  It  would 
necessitate  the  institution  of  courts  of  appeal 
as  ncar  to  the  sevenil  scenes  of  action,  and 
consequently  in  as  great  number,  as  the  im- 
inediate  courts.  2.  It  would  occasionally 
surcharge  the  courts  with  an  extraordinary 
load  of  business.  3.  It  would  deprive  the 
suitor,  as  to  so  much  of  the  proceedings,  of 
the  benefit  of  appeal.  4.  It  would  enable 
the  judges  of  appeal  to  make  approaches  to 
arbitrary  pow'er,  by  swallowing  up  the  func- 
tions  of  the  immediate  courts,  and  substi- 
tutiiig  in  the  rooin  of  an  authority  subject  to 
appeal,  a power  exempt  from  that  controul. 

2.  Committing  to  the  judge  appealed  from, 
the  business  of  repairing  his  own  errors,  is 
w’bat  certainly  muy  be  done,  if  no  fault  of 
the  will,  no  improbity,  no  proud  or  capri- 
cious  pertinacity,  is  attributed  to  him.  But 
the  great  necessity  for  instituting  appeals  and 
complaints  of  this  nature  results,  as  wc  have 
seen,  from  the  danger  of  a vice  of  this  sort 
that  might  otherwise  introduce  itself  into  the 
character  of  the  judge.  This  resourcc  can 
never  therefore  be  trusted  to  as  the  only  one. 

3.  There  rcmains  that  of  giving  the  com- 
inission  to  a judge  of  some  neighbouring 
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court.  This  is  an  expedient  free  from  all 
objections,  and  forms  but  one  out  of  many 
instances  of  the  application  of  the  principie  of 
intercommunityoí  jurisdiction,  theadvantagea 
of  which  have  already  been  represented.  ( See 
Chap.  III.)* 

The  less  the  expense  of  the  proceedings 
in  the  courts  below,  the  less  heavy  will  the 
small  portion  of  expense  which  we  have  found 
to  be  inseparable  from  the  business  of  appeal, 
press  upon  the  suitors.  The  following  sketch 
will  afford  a glimpse  of  the  means  that  may 
be  employed  for  reducing  the  expense  in  the 
íirst  instance : — 

1.  Abolition  of  all  lawtaxes,  as  proposed 
by  the  committee.  See  Tit.  I.  Art.  5,  Com- 
mittee's  Draught. 

2.  Abolition  of  all  court  fees  — of  all  dues 
paid  by  suitors  to  persona  employed  by  the 
public  in  the  administration  of  justice.  This 
also  seems  to  be  proposed  by  the  committee. 
Ibid. 

3.  Confinement  of  the  expense  of  merce- 
nary  law-assistance  to  the  instances  where  it 
is  absolutely  necessary,  by  the  admission  of 
unmercenary.  See  Chap.  I.  Ohservations  on 
Tit.  I.  Art.  20,  New  Draught. 

4.  Reduction  of  the  expense  of  mercenary 
assistance,  where  it  is  necessary,  by  the  abo- 
lition of  the  distinction  between  advócales 
and  attomeys.  Ibid.  Art.  21, 

5.  Abolition  of  the  expense  of  taking  mcr- 
cenary  opinions,  by  ohliging  the  judge  to  give 
a categorical  opinión  in  the  first  instance  upon 

* A ramplaint  of  delay,  or  su^ressiou  of  evi- 
dence, it  may  oceur,  is  a sort  ot  cause  within  a 
cause ; and  every  cause  must  have  its  evidence, 
its  grounds,  to  go  upon.  But  the  very  complaint 
here  is,  that  the  judge  below  will  not  collect  evi- 
dence. What  remedy  ? Severa!.  In  defanlt  of 
the  judge,  the  pursuer-general  may  be  lequired 
to  collect  the  evidence  relative  to  tuis  incidental 
cause ; in  his  default,  the  defender-general.  In 
default  of  both  those  public  officers,  the  prívate 
individual,  the  appellant  himself,  must  cenainly 
try  his  own  credit  with  the  court  above.  This  he 
may  do,  either  in  person,  or,  if  the  distance  be 
too  great,  by  letter,  provided  it  be  under  the 
sanction  of  an  oath,  in  manner  hereinafter  men- 
tioned : but  in  a case  like  this,  he  can  be  in  no 
want  of  witnesses : as  to  whatever  allegations>or 
other  documents  he  demanded  to  have  trans- 
mitted  in  forra  of  a record,  and  to  which  the 
magístrates  in  question  refused  to  give  that  au- 
thenticatiou,  he  has  but  to  cali  in  the  attestation 
of  any  bystander. 

These  are  cases  just  possible,  but  not  at  all 
supposable.  A public  magistrate  wül  not  ventare 
upon  an  act  of  misbehaviour,  which  admits  of  no 
colour  of  defence.  A jud^  may  have  good  rea- 
soiis  for  delaying  a cause ; he  may  have  plausible 
reasons  for  suppression  of  evidence:  but  for  re- 
fusing  to  give  his  attestation  to  allemtions  on 
either  side,  which  the  law  expressly  oraered  him 
to  record,  he  can  have  no  excuse.  It  wiU  be  a 
crime  on  his  part ; and  the  proceedings  against 
him  will  follow  the  course  marked  out,  with  re- 
lation  to  other  crimes. 
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a State  of  facts  agreed  upen  by  all  parties  in- 
terested,  and  an  hypotbetical  one  upon  a State 
of  &cts  dispúted  on  any  side.  Ibid. 

6.  Tefmination  of  the  cause  at  the  same 
hearing  in  whiéh  it  cOmmences,  whenever  it 
happensto  be  ripe  for  decisión  at  tbat  period : 
as  it  will  be,  if  the  parties  attend  in  person, 
and  the  cause  rests  solely  up'on  th'é  evidence 
of  the  parties,  or  upon  súch  reál  evidence,  or 
the  evidence  of  Such  witnesses,  as  they  hap- 
pen  to  bring  \vith  them,  or  upon  the  mere 
question  of  law,  or  upon  all  or  any  of  these 
grounds.  Ibid. 

7.  Clearing  the  cause,  by  mutual  admis- 
sions,  at  that  early  period,  oí  all  facts  on  each 
side  which  are  not  meant  to  be  contested  on 
the  other : — another  consequence  of  the  j oint 
appearance  of  the  parties  in  the  first  instance 
in  presence  of  the  Judge.  Ibid. 

8.  Clearing  the  cause  of  all  false  allega- 
tions,  the  truth  of  which  he  who  makes  them 
has  no  real  hope  of  being  able  to  make  good, 
and  of  all  proof  relative  to  such  allegations  : 
— another  consequence  of  the  personal  ap- 
pearance of  the  parties,  speaking  upon  oath. 
Ibid. 

9.  Confining  the  quantity  of  delay  granted 
to  the  quantity  absolutely  and  hoiiestly  re- 
quisito for  each  particular  purpose  in  each 
particular  cause: — another  consequence  of 
the  personal  appearance  of  the  parties,  speak- 
ing upon  oath,  and  of  the  avoiding  to  lay 
down  general  rules  of  procedure  relative  to 
time.  Ibid. 

10.  Facility  given  to  the  compromising  of 
the  cause  in  that  stage,  with  the  advice  and 
assistance  of  the  judge,  if  it  be  a case  fit  for 
compromise.  Ibid. 

11.  Reduction  of  the  expense  of  the  at- 
tendance  of  witnesses,  by  powers  for  the  ex- 
amination  of  them  each  in  the  court  of  his 
own  territory,  so  far  as  confrontation  is  not 
necessary : and  for  appointing  confrontation, 
where  necessary,  at  the  court  where  it  can 
be  performed  at  least  expense. 

12.  By  confining  the  territorios  of  imme- 
diate  courts  to  such  an  extent  as  admits  of 
witnesses  and  suitors  attending  in  court  du- 
ring  the  juridical  day,  without  being  obliged 
to  sleep  elsewhere  than  at  their  own  homes. 

13.  By  managing  the  biisiness  of  exami- 
nation  of  witnesses  in  distant  courts,  by  in- 
structions  sent  from  court  to  court  gratis, 
by  the  post,  without  the  necessity  of  passing 
through  mercenary  hands. 

14.  Saving  of  the  delay  of  waiting  for  par- 
ties  or  witnesses  lying  under  a temporary  in- 
ability  of  personal  appearance,  by  powers  for 
admitting  them  to  correspond  with  the  court 
in  writing,  in  the  style  of  an  ordinary  letter, 
and,  though  under  the  sanction  of  an  oath, 
without  the  obligation  of  calling  in  merce- 
nary assistance  to  put  it  into  form : or  else  re- 
quiring  the  judge  to  examine  them  at  their 
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own  homes,  according  to  the  importance  and 
urgeney  of  the  case. 

15.  Reduction  of  the  expense  of  copying, 
with  regard  to  sundry  sorts  of  papers,  such  as 
acts  of  the  parties  and  of  the  court,  by  pro- 
viding  concise  and  printed  formularles  for 
every  such  paper,  as  far  as  the  case  admits, 
settled  by  the  legislatura,  and  furnished  at 
the  pubhc  expense. 

16.  By  measures  to  be  taken  to  prevent 
any  body’s  having  an  interest  in  adding  un- 
necessarily  to  the  bulk  of  such  instruments 
as  do  not  admit  of  settled  formularles. 

17.  Transmission  of  law-papers  in  general 
by  the  post,  carriage  free,  from  court  to 
court,  through  the  judge,  or  one  or  other  of 
the  public  advocates,  without  passing  through 
mercenary  hands. 

Second  División  of  Remedies  against  the  In- 

conveniences  of  Appeal — Remedies  for  the 

prevention  of  mala  fide  Appeals. 

I.  In  civil  cases: 

1.  Execution  notwithstanding  appeal,  on 
finding  security. 

This  salutary  expedient  is  made  use  of 
by  the  committee,  though  only  in  certain  in- 
stan ces. 

2.  Allowing  extra  interest  upon  the  valué 
claimed,  payable  of  course,  but  susceptible  of 
being  remitted,  upon  certificate  of  opinión,  on 
the  part  of  either  judge,  that  the  appeal  was  a 
boná  fide  one. 

Confine  the  quantum  of  interest  to  the 
ordinary  rate,  you  give  a dishonest  suitor  the 
povver  of  borrowing  money  at  that  rate  of  a 
man  who  does  not  choose  to  lend  it  him — of 
a man  whom  he  has  injured.  Wliat  can  be 
more  iniquitous,  or  more  encouraging  to  ini- 
quity  ? — allowing  under-interest,  or  no  inte- 
rest at  all,  in  the  manner  of  the  English  law. 

There  are  cases  where,  in  this  way,  after 
fighting  the  plaintiff  with  his  own  money,  a 
defendant  is  secured  in  the  quiet  possession 
of  a considerablé  part  of  the  remainder.  The 
profit  allowed  by  the  law  to  be  made  in  this 
way  is  in  proportion  to  the  quantum  of  the 
capital  the  defendant  has  in  his  hands  ; that 
is,  to  the  enormity  of  the  injury  the  plaintiff 
is  sufFering  from  the  want  of  it.  The  sorts 
of  appeals  called  writs  of  error  have  seldom 
any  other  object. 

3.  Obliging  the  unsuccessful  party  to  reim- 
burse  to  the  successful  one  the  amount  of  his 
costs,  in  course,  subject  to  reduction  in  case 
of  certificate  of  hona  fides,  as  above. 

4.  Refusing  the  appellant  the  liberty  of 
enjploying  a mercenary  advócate  on  the  ap- 
peal, but  on  the  terms  of  transmitting,  to- 
gether  with  the  fee  for  his  own  advócate,  a 
fee  to  equal  amount  for  an  advócate  to  be 
chosen  by  the  respondent.  The  condition 
liable  to  be  dispensad  with,  where  the  pecu- 
niary  circumstances  of  the  formar  ara  ami 
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neiitlv  and  notoriously  inferior  to  those  ofthe 
latter. 

If  onc  man  could  get  a better  chance  tor 
jiisticc  than  another  by  paying  money  to  the 
Jiidgc,  who  would  not  cry  out^ainst  the  ini- 
quity?  But  is  there  less  iniquity  in  allowing 
justice  to  be  put  up  to  auction  in  this  man- 
iier,  for  the  benefit  of  advocates? 

A fee  that  is  not  too  iriuch  for  the  appel- 
lant’s  advócate,  cannot  be  too  much  for  the 
rcspondent’s:  for  the  record  vvhich  contains 
all  the  instriiction  tbey  either  ofthem  ought 
to  llave,  is  one  and  the  same  to  both. 

Objeclion.  — Yon  destroy  all  emulation,  all 
motives  to  exertion,  on  the  part  of  the  ad- 
vocatcs  at  the  appellate  courts. — Answer. 
The  necessity  of  exertion  is  produced  as  ef- 
fectually  by  the  superior  chance  of  obtaining 
lees,  jis  by  the  siiperiority  of  fees.  What  ex- 
tinguishes  emulation  is,  not  limitation  of  pro- 
lit,  but  monopoly. 

5.  Obliging  the  party  at  whose  instance 
evidence,  deemed  impertinent  by  the  judge, 
is  notwithstanding  collected,  to  advance  the 
costs  on  both  sides  of  so  much  of  the  proceed- 
ings : such  part  of  the  costs  not  to  be  re- 
fiinded  to  him,  though  the  cause  should  be 
decided  in  his  favour. 

6.  Allowing  the  plaintiff,  of  course,  a satls- 
faction  for  so  much  of  his  time  as  has  been 
consumed  in  the  course  of  the  cause ; subject 
to  abatement  in  consideration  of  . éona  fides  on 
the  part  ofthe  defendant,  or  of  the  state  of 
pecuniary  circumstances  on  both  sides. 

7.  Allowing  the  defendant  satisfaction  for 
time  thus  consumed  by  unnecessary  proceed- 
ings  carried  on  at  the  instance  of  the  pursuer, 
though  the  latter  should  gain  his  cause. 

The  fifth  and  seventh  of  these  expedients 
are  calculated  to  prevent  vexation,  as  wcU  on 
the  part  of  a plaintiíf  as  a defendant.  In  ge- 
neral, mala  fides  will  at  least  be  fifty  times 
as  frequent  on  the  part  of  the  latter,  as  on 
that  of  the  former : for  the  great  demand  for 
compulsive  justice  is  produced  by  the  defen- 
dant’s  unwillingness  to  comply  with  the  de- 
mands  of  justice,  or  his  inability  to  comply 
with  them  without  inconvenience : cases  of 
doubt  are  comparatively  but  rare ; and  if 
doubt  were  all,  everything  would  be  done  by 
arbiters;  there  would  be  no  need  of  judges. 

As  the  defendant  has  nothing  to  gain  by  a 
decisión,  and  everything  to  lose,  it  is  his  in- 
terest  to  prevent  a decisión,  whether  he  be 
or  be  not  in  the  right,  unless  the  law  has 
taken  care  to  make  it  otherwise:  whereas  the 
plaintiff  has  nothing  to  hope  for,  as  far  as 
benefit  to  himself  ishis  only  object,  but  from 
u decisión.  But  the  heart  of  man  has  affec- 
tions  in  it,  of  the  dissocial  kind  as  well  as  of 
the  self-regarding;  and  views  of  mere  vexa- 
tion may  instigate  the  pursuit  of  an  unjust  or 
frivolous  claim,  as  well  as  thenon-compliance 
with  a jiist  demand,  if  no  remedy  is  provided. 
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A small  latitude  in  this  way  will  be  suf- 
ficient  to  lay  the  poor  at  the  merey  of  the 
rich.  If  one  man,  by  spending  from  a huii- 
dredth  to  a hundred-thousandth  part  of  bis 
own  fortune,  can  be  the  destruction  of  an- 
other’s,  malice  or  the  lust  of  dominión  may 
purchase  gratification  at  a cheap  rate.  The 
English  law,  by  the  matchless  enormity  of  the 
artificial  burthens  it  has  thrown  upon  justice, 
and  the  ingenuity  it  has  shown  in  their  dis- 
tribution,  has  insured  this  gratification  to 
every  man  who  can  afford  to  give  a handsome 
price  for  it.  In  doing  so,  it  has  conferred  on 
every  man  an  arbitrary  power  over  every 
other  man  less  favoured  than  himself  by  for- 
tune': a tyranny  which  nothing  has  prevented 
from  being  intolerable,  but  the  influence  of 
public  opinión  — that  sacred  power,  against 
which  English  judges,  by  the  laws  they  have 
made  in  matters  of  libel,  wage  undissembled 
war,  and  which,  from  the  days  of  Lord  Coke 
to  the  present,  they  have  never  ceased  doing 
their  utmost  to  destroy. 

II.  In  penal  cases  : 

1.  In  caseof  pecuniary  punishment,  adding 
interest  from  the  time  of  the  sentence  in  the 
immediate  court. 

As  to  the  committee,  they  too  have  their 
contrivances  for  keeping  down  expense.  In 
one  court,  causes  are  to  be  carried  on  with- 
out writing  ;*  in  two  others,  by  nothing  but 
writing:  j and  from  these  opposite  causes  the 
same  good  consequence  is  to  follow.  They 
have  another  expedient  for  preventing  ex- 
pense ; which  is,  to  say  there  shall  be  none ; 
but  the  expedient,  being  a choice  one,  is  to 
be  produced  but  rarely.J  In  this  place,  I 
must  beg  a word  with  the  committee.  So, 
then,  it  is  you  that  vve  have  to  thank,  and 
not  nature,  for  whatsoever  there  is  oppres- 
sive  in  the  expense  of  justice  ? A word  from 
you  would  ease  us  of  it  altogether:  and  this 
M'ord,  except  in  the  instance  of  two  sets  of 
courts  out  of  about  five-and-twenty,  and  in 
them  only  in  a few  inconsiderable  cases, 
you  refuse  to  speak  for  us.  Look  over  your 
list  of  law  expenses : take  any  article  in  it 
you  please ; either  it  is  preventible  or  unpre- 
ventible.  If  unpreventible,  how  can  your 
saying  there  shall  be  no  expense,  save  the 
expense?  If  preventible,  why  will  you  not 
prevent  it  ? 

To  make  the  more  sure  of  having  no  ex- 

• In  the  cantón -court.  See  committee’s  draught, 
Tit.  III.  Art.  2.  “ Les  parties  seront  entendues 
devant  le  juge  de  paix,  sans  qu’elles  puissent, 

fburnir  aucunes  écritures ’’ 

In  the  court  of  administration  and  taxes. 
Ibid.  T'it.  XV.  3.  “ Si  l’afFaire  ne  peut  pas  étee 
conciliée,  elle  sera  portée  au  tribunal  d’aaminis- 
tration,  qui  décidera  en  dernier  ressort,  mr  sim- 
ples mémoires,  sans  forme  de  procédure  et  sans 
frais."  So  in  Üie  superior  courts;  ibid.  Art.  4» 
but  in  both  courts,  omy  in  particular  cases, 
í Only  in  the  instances  just  quoted. 
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pense,  they  will  bave  no  form  of  procedure 
üi  these  cases. 

In  this  place  lurks  another  confession,  not 
less  valuable  than  the  formen  The  form  of 
procedure  they  mean  to  give  us,  being  of 
the  regular,  and  not  of  the  siimmary  kind,  I 
pronounce,  very  summarily,  to  be  good  for 
'nothing.  Rash  will  they  cali  me,  for  thus 
speaking  of  their  work  ? No ; I am  obse- 
quious : for  such  is  their  own  opinión  of  it. 
Else  why  deny  men  the  benefit  of  it  in  any 
single  instance? 

Is  it  that  truth  is  material  in  one  sort  of 
cause,  immaterial  in  another  ? material,  when 
the  money  is  due  upon  a contract ; immate- 
rial, when  it  is  due  on  the  score  of  taxes  ? 
Is  it  that  the  System  is  good  for  finding  out 
truth  in  the  one  case,  and  not  so  in  the 
other?  That  your  system  is  good  for  nothing 
in  one  case,  I prove  by  yourselves,  for  yon  are 
ashamed  to  use  it : that,  being  so,  it  is  pos- 
sible  it  should  be  good  for  anything  in  any 
other,  lies  upon  you  to  prove. 

Whence  all  this  inconsistency  ? I have  put 
the  question : I will  give  the  answer. 

General  prejudice  dictates  general  rules : 
prívate  importunity  squeezes  in  exceptions. 
The  careless  and  submissive  suíFer ; the  re- 
fractory  grumble,  and  get  relief.  Such  is  the 
general  history  of  the  creation  of  laws.  Ex- 
pensive  justice  is  what  gentlemen  have  been 
used  to.  Justice,  of  course,  is  in  general  to 
he  expensive.  I see  them  going  the  rounds 
of  their  five-and-twenty  sorts  of  courts,  with 
a waggon-load  of  it  in  their  train,  dropping 
a budget  of  it  at  each  court.  In  other  places, 
all  well:  but  when  they  come  to  their  court 
of  administration  and  taxes,  they  hear  grum- 
blings.  Heyday ! what  is  all  this  for  ? what 
do  you  do  vvith  your  budget  here  ? What ! do 
you  think  we  will  be  saddied  with  it  ? Nay, 
good  gentlemen,  dear  gentlemen,  all  a mis- 
take,  a mere  mistake,  if  you  will  helieve  us 
— the  budget  was  not  meant  to  have  been 
left  here  — say  no  more,  gentlemen ; you  shall 
see  no  more  of  it. 

Do  they  think  to  get  oíT so?  They  are  mis- 
taken.  There  is  a voice  that  shall  follow  them 
through  all  their  courts,  and  cry  out  in  every 
córner,  Away  with  your  budget ! None  of  your 
hurthens  here  ! 

' § 4.  In  what  Causes  Appeals  ought  to  be 

allowed. 

In  what?  The  simple  answer  is  — inall. 
It  is  not  less  just  than  simple.  For  where  is 
that  cause  which  may  not  give  birth  to  error  ? 
Where  is  that  cause  which  may  not,  by  some 
unfortunate  coincidence,  furnish  inducements 
to  prevarication  ? The  prínciple  of  intercom- 
munity  of  jurisdiction,  and  the  sort  of  con- 
fessional  in  which  I have  placed  my  judge, 
might  he  suñicient,  in  my  own  opinión,  to 
protect  his  virtue : but  so  long  as  more  are  ¡ 
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to  be  had,  it  is  not  two  ñor  twenty  strings 
that  should  be  deemed  sufficient  for  the  le- 
gislator’s  bow. 

Two  considerations  have  heen  relied  on  as 
grounds  of  difference : importance  and  diffi- 
culty.  The  more  important  the  cause,  the 
greater  the  mischief,  in  case  of  wrong  deci- 
sión : the  more  difficult  the  cause,  the  more 
probable  that  mischief.  Neither  are  sufficient: 

I.  Not  importance ; and  that  for  several 
reasons. 

1.  Importance  in  causes  varies  not  betwcen 
class  and  class,  but  between  individual  and 
individual.  Classes  may  be  pieked  out  in 
which  you  may  be  sure  of  finding  importance 
in  every  individual  instance  :*  but  none  can 
be  pieked  out,  in  which  you  are  sure  of  find- 
ing none.  With  regai'd  to  pecuniary  concerns, 
this  has  already  been  shown  to  be  the  case. 
There  the  vulgar  reckoning  has  been  shown 
to  be  doubly  in  fault,  in  supposing  the  exist- 
ence  of  unimportant  causes,  and  in  attributing 
the  least  importance  to  those  which  possess 
the  most.  Yet  it  is  in  the  pecuniary  class 
that  unimportant  causes  should  be  to  be  found, 
if  anywhere. 

2.  If  importance  sufficient  to  cali  for  ap- 
peal  is  not  w^anting  in  the  least  important 
sort  of  civil  cause,  still  less  can  it  be  iu  the 
least  important  penal  one.  Puré  from  mala 
fides,  a slight  injury  is  of  slight  importance. 
Envenomed  by  that  alarmingaccompaniment, 
the  most  trifling  one  becomes  serious.  It  be- 
tokens  an  affection  which,  if  neglected,  might 
prove  an  inexhaustible  mine  of  all  sorts  of 
injuries.  Pounds  are  made  of  farthings : leave 
farthings  unprotected,  you  leave  pounds  in  the 
same  case.  Gutta  cavat  lapidem.  Sprinkled 
on  a man’s  head  by  the  hand  of  undesigning 
nature,  a drop  of  water  is  but  a drop  of  water : 
raultiplied  by  the  malice  of  cruel  man,  it 
creates  what  is  said  to  be  one  of  the  most 
excruciating  of  tortures.  In  corporal  injuries, 
then,  as  well  as  pecuniary,  importance  rises 
and  falls  not  more  between  class  and  class, 
than  between  individual  and  individual.  Thus 
shallow  is  the  policy  which,  under  pretcnce  of 
aversión  to  litigiousness,  refuses  to  look  at 
injuries  till  they  have  ripened  into  crimes. 

3.  Degrees  of  importance,  if  any  such  ex- 
isted,  would  require  metaphysical  Unes  to 
mark  them  : and  all  such,  we  have  seen,  are 
naught. 

II.  Difficulty  is  a ground  equally  insuffi- 
cient : for,  in  point  of  difficulty,  too,  the  va- 
riation  is  not  between  class  and  class,  but 
between  individual  and  individual. 

W'here  should  the  Une  be  drawri  ? 

1.  On  the  point  of  law?  But  who  shall 
say,  heforehand,  in  what  quarter  there  shall 

• Causes,  for  example,  relative  to  the  con - 
dition  in  lite  of  an  individual,  in  respect  of  the 
relations  of  husband  or  wife,  parent  oí  cbild, 

I &C. 
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be  obscurity  in  the  penning  of  the  law,  and 
in  what  quarter  there  shall  be  none  ? 

2.  In  the  unwritten  law?  Obscurity  is 
indeed  of  the  very  essence  of  that  suppositi- 
tious  kind  of  law:  but  who  shall  draw  the 
line  betwixt  its  lightest  and  itsdarkestshades? 
Sooner  might  the  obscurity  be  dispelled,  tban 
the  degrees  of  it  marked  out  and  circum- 
scribed. 

3.  In  the  point  of  fact?  But  who  shall  say 
in  whíit  sorts  of  causes  there  shall  be  obscu- 
rity of  evidence,  and  in  what  others  there 
shall  be  none  ? ’ 

But  were  it  even  as  easy  to  draw  the  line 
between  unimportantand  important,  between 
plain  and  diflicult,  as  it  is  impossible,  what 
pretence  can  there  be  for  depriving  of  the 
henefit  of  a revisión  the  plainest  and  least 
iin|)ortant  cause,  after  the  view  that  has  been 
given  of  the  facility  of  reducing  the  expense 
of  a decisión  in  the  first  instance  to  so  modé- 
rate a scantling,  and  that  of  appeal,  on  the 
side  of  the  respondent,  absolutely  to  nothing  ? 
(Sce  § 3.)  j . 

These  considerations  have  not  found  fa- 
vour  in  the  sight  of  the  committee.  To  the 
merey  of  their  cantón  judge  they  commit 
without  controul  fifty  livres  at  a time  ;f  al- 
inost  a third  part  of  a Frenchman’s  annual 
expenditure  a sum  equal  to  666,000  livres 
in  the  first  class  of  income.  Single  as  he  is, 
I cannot  reconcile  myself  to  this  judge.  I 
have  looked  at  him  again  and  again,  and  I 
can  see  no  bridle  in  bis  moutb.  Singleness 
in  a judge  gives  tightness  to  a good  bridle, 
but  it  will  not  do  instead  of  one.  I see  him 


• The  antique  distinctions  taking  away  appeals 
in  ca.scs  of  infangthcf  and  rcd-hiind  were  as  ill- 
grounded  as  the  i>hraseology  is  uncouth.  M^hat 
becomes  of  infangthef  and  outfangthef,  when 
threc  or  four  pickpockets  shift  a handkerchief 
from  hand  to  hand  in  the  twinkling  of  an  eye, 
and  all  are  seized  for  it  ? What  has  red-hand 
to  do,  when  prison,  not  the  sword,  is  the  instru- 
ment  of  deatli  ? And  in  the  marks  of  guilt  in 
general,  who  shall  mark  out  the  limit  between 
fresh  and  stale  ? Yet  these  are  among  the  clearest 
distinctions  in  point  of  difficulty. 

Difficulty  may  subsist — 

I.  As  to  the  nuestion  of  law  : — 1.  Under  the 
written  law,  ¡f  tne  text  of  the  law  be  ambiguous 
or  obscure : if  there  be  an  incongruity  between 
one  part  of  that  text  and  another.  2.  In  the  un- 
written law,  if  dccisions  clash : if  there  be  a want 
of  decisions  in  cases  of  near  analogy  to  that  in 
question_a  deficieney  of  which  the  natural  effect 
is  to  draw  in  a proportionable  abundance  of  de- 
cisions of  remóte  analogy. 

I I.  As  to  the  question  of  fact : — If  the  evidence 
of  different  persons  is  contradictory : if  the  tes- 
limony  of  a nrincipal  witness  is  inconsistent  or 
obscuro : if  tne  c.ause  furnishes  difierent  pieces 
of  rcid  or  circumstantial  evidence  pointing  to 
opposite  conclusions. 

+ Tit.  III.  Art.8. 

♦ Ulavicre  de  la  Foi  Publique  p.  161 : 8 sous 
10  den.  a-day,  gives  161  liv.  4 sous  a-year. 


busying  himself  among  the  peasantry,  like 
king  stork  among  the  frogs.  His  good-men- 
and-true,  whom  the  committee  have  given 
him  for  company,  may  croak  tales  of  him  if 
they  picase,  but  they  can  do  no  more  : they 
are  no  less  helpless  than  their  brethren.  He 
is  required  to  take  their  .opinión : but  what 
is  opinión  against  will  ? 

To  the  merey  of  the  five  yudges  of  their 
distriet  court,  or  of  any  three  of  them,  they 
commit  more  than  a year  and  six  months  of 
a man’s  expenditure ; ||  a sum  more  than 
equal  to  3,333,000  livres  in  the  first  class  of 
income. 

To  the  merey  of  their  high  national  court 
they  trust  the  Uves  and  fortunes  of  the  whole 
natíon,  in  I kiiow  not  what  new  and  imde- 
fined  cases ; and  this  not  cmly  without  the 
check  of  appeal,  but  without  the  check  of 
any  kind  of  responsibility,  civil  or  criminal, 
in  case  of  prevaricaron  : trusting  to  the  title 
of  high,  to  the  ñame  of  jurymen,  and  to  the 
inexhaustible  virtues  of  numbers,  as  a secu- 
l ity  for  good  judicature.  But  of  this  a Uttle 
farther  on. 

§ 5.  To  what  Place  Appeals  ought  ultimatelg 
to  be  carried. 

May  the  line  of  appeal  stop  in  difierent 
parts  of  the  kingdom,  or  must  it  be  carried 
on  from  all  parts  to  a common  centre  ? To 
a common  centre ; and  this  for  two  reasons  : 

1 . To  get  the  best  public  that  is  to  be  got ; 

2.  For  the  sake  of  uniformity.  Both  these 
reasons  concur  in  fixing  upon  the  metropoUs 
for  that  common  centre.  The  metrópolis  has 
the  best  public  : the,  metrópolis  is  but  one. 

Simplicity  on  the  part  of  the  law ; cer- 
tainty,  facility  of  being  known,  understood, 
obeyed,  inspected,  and  improved,  all  concur 
in  manifesting  the  importance  of  uniformity 
in  the  constructions  put  upon  it.  From 
diversity  results  uncertainty  : and  uncertain 
justice  and  no  justice  are  the  same.  At 
Orleans  a general  law  of  property  has  been 
construed  one  way ; at  Chartres,  another. 
What  follows  ? That,  as  far  as  the  diversity 
extends,  nobody  knows  what  is  his  own, 
what  another’s,  at  Orleans,  at  Chartres,  or 
anywhere  else.  One  man  claims  the  ritual 
ef  Orleans ; another,  that  of  Chartres : and 
the  judge,  without  committing  himself  in  the 
smallest  degree,  may  give  the  thing  to  which 
of  them  he  pleases. 

I hear  objections : — 

li  “ The  necessity  of  uniformity  in  legis- 
lation  does  not,”  it  may  be  said,  “ require  a 
common  centre  in  judicature.  It  is  by  a de- 
tachment  of  the  legislature,  by  your  commit- 
tee of  review,  that  you  propose  everything  for 
the  insurance  of  uniformity  should  be  done. 
But  this  being  one  body,  and  that  seated  in 


U 269  Uv.  Tit.  IV.  Art.  9. 


Tit  ii.j  on  coürts 

the  metrópolis,  why  might  not  the  line  of  ja- 
dicature  end  any where  else  ? ” That  it  might 
do  so,  without  absolutely  giving  up  the  point 
of  uniformity,  is  not  to  be  denied.  Bitt  I see 
considerable  disadvantage  in  such  an  arrange-  i 
ment,  and  I see  no  adequate  advantage.  Seat- 
ed  in  tfae  metropoUs,  the  courts  of  appeal 
will  be  under  the  eye  of  the  committee  of  re- 
view,  and  under  the  eye  of  the  same  public  by 
■which  that  committee,  and  the  assembly  from 
which  it  emanates,  are  themselves  inspected. 
Scatter  the  ultímate  courts  of  appeal  up  and 
do\vn  the  country,  it  would  be  a sepárate 
M'ork  to  collect  together  in  the  metrópolis 
the  reports  of  their  decisions,  and  a sepárate 
expense.  In  different  places,  this  branch  of 
duty  might  be  discharged  wúth  different  de- 
grees  of  punctuality  : from  one  place,  reports 
might  come  in  speedily ; from  anotlier,  tar- 
dily ; from  another,  not  at  all.  Send  all 
appeals  up  to  the  metrópolis  at  once  ; punc- 
tuality is  placed  under  the  guardiansbip  of 
private  interest : each  appellant,  in  sending 
the  record  up  to  the  court  of  ajipeal  for  ju- 
dicature,  sends  it  within  reuch  of  the  coin- 
mittee  of  review,  in  readiness  for  whatever 
use  they  may  think  fit  to  make  of  it  in  the 
W’ay  of  legislation. 

In  point  of  expense  of  conveyance,  nolhing 
is  gained  : nothing  worth  reckoning,  though 
the  records  were  to  stop  at  the  proposed 
courts  of  appeal  in  the  provinces  ; for,  as 
already  observed,  when  once  a packet  is  in 
the  post,  whether  it  stops  at  a country-town, 
or  comes  on  to  Paris,  makes  in  this  respect 
but  little  difference  : still  less,  when  they 
must  all  come  to  Paris  at  the  long  run,  or 
the  object  of  uniformity  be  given  up. 

2.  “ The  demand  for  uniformity,”  it  may 
ferther  be  objected  to  me,  “ extends,  accord- 
ing  to  your  own  showing  [§  2,]  to  no  other 
decisions  than  those  which  tiirn  upon  the 
point  of  law.”  True : but  since  all  deci- 
sions of  this  nature  must  come  up  to  the 
metrópolis,  why  not  the  others  with  them  ? 
The  separation  would  produce  diversity  and 
complication  to  no  use.  The  separation,  too, 
supposes  the  distinction  between  the  point  of 
law  and  the  point  of  fact  to  be  understood 
by  everybody  s unfortunately  it  is  tne  very 
thing  that  is  understood  by  nobody.  It  being 
too  much  for  judges,  it  being  too  much  for 
legislators,  juries  are  to  be  set  up  to  make 
it : and  by  their  superior  skill  and  experience 
all  difficulties  are  to  be  overeóme. 

3.  “ In  point  of  publicity  at  least,”  it  may 
be  said,  “ nothing  will  thus  be  gained.  The 
public  at  the  metrópolis  is,  it  is  true,  a better 
one  than  could  be  had  in  any  one  country- 
town,  or  in  several  country-towns.  But  is 
it  better  than  is  to  be  had  in  all  of  them  put 
together  ? The  breaking  down  the  superin- 
tending  part  of  the  public  into  fractions  too 
small  to  be  respectable,  is  an  inc  snvenieuce 
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you  yourself  point  out  as  resulting  from  the 
multiplication  of  tribunals  of  exception.” 
([Ch.  III. 3 I answer—  This  will  depeud  in 
some  measure  upon  the  number  of  the  towns 
in  which  the  ultímate  courts  of  appeal  in  ques 
tion  would  he  placed.  Shall  we  say  sixteen  ? 
That  would  be  a great  many.  But  are  there 
any  sixteen  towns  in  the  kingdom,  of  which 
the  population  put  together  would  equal  that 
of  Paris  ? I doubt  it.  But  laying  aside  this 
intricate  consideration.  I resort.  to  a much 
shorter  one.  Placed  in  the  metrópolis,  the 
courts  of  ultimate  appeal,  he  the  number  of 
them  what  it  may,  will  naturally  be  collected 
under  one  roof,  or  at  least  under  a very  few 
Being  courts  of  appeal,  and  not  of  immediate 
j urisdiction,  there  is  no  reason  why  they  should 
not.  But  it  is  in  proportion  to  their  importance 
that  causes  stand  in  need  of  the  public  inspec- 
tion,  and  it  is  m the  same  proportion  that  they 
are  likely  to  get  it.  The  best  public  will  na- 
turally go  to  the  most  interesting  cause ; and 
the  most  interesting  and  the  most  importnnt 
are  the  same.  But  on  the  least  importnnt 
cause,  no  judge  can  make  sure  for  two  mi- 
nutes together  of  not  having  a public  sutfi- 
ciently  respectable  to  show  him  the  rod  of 
censure  hanging  over  bis  head.* 

§ 6.  JVb  Intcrmediate  Appeals. 

Appeals,  then,  there  ought  to  be  in  cvery 
case,  as  many  in  one  as  in  another,  and  in 
every  case  to  the  metrópolis.  So  far  we  are 
arrived.  Ought  there  to  be  any,  and  wliat 
number,  of  intcrmediate  ones  allowed  else- 
where  ? 

Unquestionably  not  three : not  four  degrees 
of  j urisdiction.  This  is  surely  more  than  any 
one  could  propose  designedly:  whatever  the 
committee  may  have  done  undesignedly,  and 
under  other  ñames. 

1.  Take  two,  and  what  would  be  the  con- 
sequence?  Sometimes  to  settle  men’s  opi- 
nions : sometimes  to  imsettle  them.  If  the 
two  courts  of  appeal  concur  in  condemning 
the  decisión  of  the  immediate  court,  it  is  well : 
so,  if  the  ultimate  court  agrees  with  the  iin- 
mediate  court,  condemning  the  intcrmediate 
court  of  appeal ; in  both  cases  there  is  the 
weight  of  two  opinions  against  one  : and  let 
that  of  the  ultimate  be  supposed  of  more 
weight  than  that  of  either  of  its  subordinates. 
But  let  the  intermedíate  court  approve  of  the 
decisión  of  the  immediate  one,  and  the  iilti- 
mate  condemn  both.  On  which  side  sliall 
public  Opinión  fix  itself  now?  On  the  one 
side,  number;  on  the  other,  weight:  but  who 

• A repórter  by  authority  might  be  appointcd 
at  each  court,  to  give  suminary  accounts  of  ita 
proceedings  day  by  day.  The  profit  of  the  sale 
could  haruly  fail  of  covering  the  expense:  ana 
the  activity  of  voluntary  news-wntóre  would 
furnish  a natural  check  upon  the  goou  lailh  anu 
accuracy  of  this  oíKcial  scribe. 
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shall  adjust  the  pre-eminence  between  weight 
and  number? 

2.  Is  rectitude  of  decisión  the  object? — - 
Having  got  tbe  best  chance  for  it  at  the 
metrópolis  that  is  to  be  had  anywhere,  what 
more  could  yon  have  anywhere  else  ? In  the 
metrópolis  you  get  the  best  public,  the  best 
judges,  the  best  advócales : the  best  securi- 
ties  of  all  kinds,  as  well  for  probity  as  for 
intelligcnce.  What  use  of  any  intermediate 
degree  ? It  would  be  only  botching  a better 
judicature  with  a worse. 

3.  Can  it  be  the  saving  of  time  ? Not  that, 
surely.  What  you  save  upon  the  single  ap- 
peals  will  be  more  than  spent  upon  the  double 
ones. 

4.  Can  it  be  the  saving  of  expense  ? Delay 
and  expense  are  linked  together : the  expense 
is  doubled  at  least,  as  certainly  as  the  time ; 
and  with  it,  the  advantage  of  the  rich  over 
the  poor,  and  thence  the  danger  of  a denial 
of  justice.  Minute  indeed  it  would  he  at  the 
worst,  after  the  reductions  above  pointed  out, 
in  comparison  of  the  measure  hitherto  accus- 
tomed : but  still  that  little  would  be  doubled. 

5.  Ñor  should  the  evil  of  complication  tell 
fornothing:  delay  would  be  doubled;  expense 
to  suitors  would  be  doubled ; expense  of  the 
establishment  would  be  doubled ; complica- 
tion would  be  more  than  doubled.  Three 
degrees  of  jurisdiction  give,  as  has  been  just 
seen,  variety  of  results : you  must  ring  the 
changes  upon  them,  and  provide  laws  for  all 
the  changes.  Complication  is  no  objection 
to  necessary  laws : for,  if  it  were,  it  would 
malee  an  eiid  to  all  laws : but  it  is  a fatal  one 
to  all  unnecessary  ones. 

Intermedíate  courts,  if  anywhere,  would 
be  in  the  provinces : for  it  is  distance  that 
affords  the  most  plausible  plea  for  the  inter- 
polation.  Plausible  it  may  well  be  termed ; 
for,  were  it  not  for  the  maxim,  Nothing  above 
but  what  has  been  exhibited  below,  it  would  be 
irresistible.  Fresh  evidence  supposes  fresh 
attendance : and  how  few  are  the  purses  that 
could  bear  the  expense  of  travelling  from  the 
circumference  to  the  centre  of  the  French 
empire?  But  for  this,  wealth  would  enjoy 
undisturbed  the  monopoly  of  justice.  But  for 
this,  you  must  in  the  provinces  have  mang 
courts  of  appeal,  thateach  maybenertr;  and 
in  the  metrópolis  you  must  absolutely  have 
none ; for  if  personal  attendance  of  parties 
and  witnesses  is  necessary  in  any  one  rank  of 
courts  of  appeal,  by  the  same  reason  is  it  in 
every  rank,  if  there  were  half  a dozen  of  them. 
But  the  nearer  you  have  them  tomen’shomes, 
the  more  you  increase  the  danger  of  local  par- 
tialities : unless  you  make  them  so  numerous 
that  the  remedy  aflbrded  by  the  principie  of 
intercommunity  of  jurisdiction  may  be  re- 
sorted  to  without  inconvenience.  The  me- 
trópolis is  not  only  in  no  neighbourhood  with 
the  provinces,  but  in  no  ncighboíirhood  with 
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itself : in  such  a throng,  contiguity  creates  no 
source  of  partiality,  no  bond  of  connexion, 
scarce  a channel  of  intercourse. 

An  obvious  middle  course  is,  the  giving 
these  interpolated  intermediate  courts  to  the 
remóte  provinces,  and  not  to  the  near  ones : 
but  this,  to  the  mischiefs  which  have  been 
just  shown,  would  add  those  of  inequality 
and  further  complication.  If  the  additional 
degree  is  an  advantage,  why  deprive  a man  of 
it,  only  for  living  near  the  capital  ? if  a bur- 
then,  why  saddle  him  with  it  only  for  living 
at  a distance  ? 

“ The  distant  provinces,”  it  may  be  said, 
“ will  lie  under  a disadvantage : justice  \vith 
them  cannot,  after  appeal,  be  quite  so  speedy 
as  in  the  nearer  ones.”  Lament  the  inconve- 
nience as  much  as  you  picase ; but  if  you  cure 
it,  it  will  be  by  a worse.  This  is  a pnce 
which  justice  pays  for  security  against  foreign 
injury:  this  is  a price  which  distant  parts 
must  pay  for  belonging  to  a large  whole.  One 
comfort  is,  that  the  limits  of  the  inconvenience 
are  not  to  seek : about  three  weeks  delay  in 
the  remotest  córner : advance  from  thence,  it 
diminishes,  till  at  last  it  vanishes.  It  confines 
itself  to  penal  cases : for  in  civil  ones,  the 
maxim  of  execution  notwithstanding  appeal, 
dispels  it.  And  even  in  penal  cases,  what 
do  you  lose  by  it  ? A slight  and  question- 
able  advantage,  suggested  by  a theory  which 
could  hardly  have  meant  to  apply  to  such  a 
case : the  advantage  of  bringing  punishment 
into  contact  with  delinqueney.  Where  wit- 
nesses are  numerous  or  distant,  it  is  unat- 
tainable:  where  attainable,  it  is  dangerous. 
From  precipitation  may  arise  injustice,  and 
that  irreparable:  from  the  delay  in  question, 
the  worst  that  can  happen  is  I know  not  what 
speculative  difference  in  point  of  impression 
between  a punishment  inflicted  this  day  or 
this  day  three  weeks.  Delay  interposed  be- 
tween delinqueney  and  the  exhibition  of  the 
evidence,  as  under  the  English  circuits,  is  a 
real  grievance  ; for  the  marks  of  truth  may 
vanish  in  the  meantime,  and  at  any  rate  the 
colours  of  it  will  fade ; but  the  delay  here 
does  not  come  in  til)  after  the  complete  exhi- 
bition of  the  evidence.  Seldom  indeed  will 
defendants  complain  of  it : for  in  at  least 
ninety-nine  cases  outof  ahundred,  it  will  have 
their  malafides  for  its  solé  cause.* 

• A malefactor  whose  guilt  is  indubitable,  and 
who  has  made  no  defence,  will  appeal  to  the  me- 
trópolis for  the  sake  of  staving  on  for  three  weeks 
the  evil  day  of  punishment ; mis,  in  that  case,  is 
the  utmost  possible  extent  of  the  abuse:  but  this 
being  inevitable,  must  be  looked  for.  A defen- 
dant,  if  unjustly  condemned  by  the  immediate 
court,  has  so  much  the  longer  to  wait  for  his  re- 
léase from  jeopardy : an  appeal  from  acquittal,  if 
admitted  into  the  code,  may  keep  an  innocent 
defendant  in  jeopardy  so  much  the  longer.  These 
are  two  possible  cases:  I mention  them,  resolving 
to  omit  nothing:  but  nothing  less  than  such  » 
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Tit.  IL]  ON  COURTS 

If  the  opinión  oí  the  committee,  as  given 
in  Tifr.  XL  of  their  plan,  were  to  decide,  the 
questipn  would  be  at  an  end.  Not  only  one 
appeal  is  sufficient,  biit  none  at  all  is  neces- 
sary.  Appeal  is  unnecessary  in  the  most 
important  class  of  causes,  and  these,  if  not 
more  diñicult  than  others,  at  least  not  less 
80  : can  it  be  more  necessary  in  cases  of  less 
difficulty  and  importance  ? Appeal  is  un- 
necessary in  the  causes  which  they  attribute 
to  their  high  national  court.  True  itis,  that 
this  is  the  finest  court  thal  ever  was  made ; 
a court  with  five  judges  in  it  under  the  ñame 
of  judges,  and  fourscore  and  three  other 
j udges  in  it  under  the  ñame  of  j ury  men.  But 
if  the  reasons  I have  given  under  the  head  of 
numbei's  are  worth  anything,  the  court  is 
just  so  much  the  worse,  and  so  much  the  less 
to  be  depended  upon,  for  all  this  finery.  In- 
stead  of  being  eighty-eight  times  as  good  as  a 
court  with  a single  judge  in  it,  it  is  eighty- 
eight  times  as  bad : 1 mean,  on  the  score  of 
numbers  only : besides  its  particular  vices, 
with  which  we  have  nothing  to  do  here.  True 
it  is,  on  the  other  hand,  that,  in  causes  com- 
paratively  of  no  moment,  they  give  five  or  six 
degrees  of  appeal,  nominally  or  virtually,  in 
short,  in  the  common  run  of  causes.  But  svhy 
do  they  so  ? It  reraains  for  them  to  tell  us.  * 

resolution  could  introduce  suppositions  which  un- 
der the  harshest  Systems  are  so  rarely  verified. 

• When  a cause  is  said  to  be  begun  in  a dis- 
trict-court,  to  say  nothing  of  the  canton-court 
below,  the  foUowing  is  a map  of  the  journey  it 
has  to  take : — 

1.  Into  the  peace-office  of  the  district;  or  into 
a canton-court  under  the  ñame  of  a peace-oflice. 
Tit  IX.  1,  4. 

2.  Into  the  district-court.  Ibid. 

3.  Back  again  into  the  peace-oífice  of  the  dis- 
tríct.  Ibid.  3. 

4.  Into  the  department-court  Ibid. 

5.  Back  again  a thiid  time  into  the  peace-office 
of  the  district.  Ibid.  Quaere. 

6.  Into  the  superior  court.  Ibid. 

7.  Into  the  supreme  court  of  revisión.  Tit.  X.  9. 

A defendant.  whose  object  is  delay,  may  meet 

and  fight  thepíaintiíf  through  all  these  diíFerent 
Btages,  and  that  in  any  cause : for  what  should 
hinder  him  ? and  these  six  or  seven  degrees  for 
anything  above  260  livres  valué. 

Gentlemen,  it  should  seem,  do  not  care  how 
many  degrees  of  jurisdiction  there  ar^  so  as  yoU 
do  not  cali  them  by  that  ñame.  M.  Duport, 
whose  plan  has  just  reached  me,  and  who  declares 
war  against  appeals  (p.  56,)  is  fond  of  quashing 
and  revisión  (p.  59,)  and  is  in  raptures  with  the 
committee’sjwg'eí  de  paix,  and  their  “ tribunaux 
de  conciliation,”  p.  60.  He  gives  a judgment 
which  he  calis  “ definitive”  hy  grand  judges, 

“ after  three  judgments  by  judges  of  assize,” 
p.  78.  He  sends  his  judges  a circuiting,  he  clogs 
them  with  jurics,  and  his  only  fear  for  his  plan 
is  grounded  on  its  extréme  simpliclté  (p.  65.) 

Having  dealt  thus  freely  with  others,  it  is  time 
I should  do  justice  upon  myself.  I take  once 
more  a leaf  out  of  the  book  oí  the  self-condemn- 
ing  pope.  Judico  me  cremari.  I sentence  to  the 
flaines  my  department-court  of  appeal,  my  dis- 
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§ 7.  Of  Judges  of  Appeal. 

What  sort  of  persona  should  judges  of  ap- 
peal be  ? Persona  who  enjoy  a still  higher 
measure  of  the  people’s  confidence  than  their 
brethren.  Of  this  superiority  in  point  of 
confidence,  there  are  two  very  simple  proofs : 
length  of  Service,  a presumptive  one : fre- 
queney  of  election,  a positivo  one. 

A judge  of  appeal  ought,  therefore,  to  be 
taken,  not  from  among  new  men,  but  froin 
j udges  of  the  immediate  court : under  that  li- 
mitation,  he  ought  to  derive  histitle  from  the 
immediate  choice  of  the  people.  What  more 
conclusive  titles  to  superiority,  what  other 
proofs  of  superiority,  can  be  derived  from  any 
other  source?  He  has  been  selected  from 
among  the  select : he  has  twice  rcceivcd  the 
most  unequivocal  declarations  of  the  confi- 
dence of  the  people,  and  of  the  advantage  he 
possesses  in  that  respect  over  all  concurrents. 

On  a first  election,  the  proof  of  superior 
confidence  eannot,  it  isevident,  rest  precisely 
upon  this  ground.  Judges  of  all  ranks  being 
to  be  chosen  together,  you  can  neither  have 
experience,  ñor  repeated  approbation  testified 
upon  experience.  You  must  put  up  with  a 
simple  preference  expressed  by  a superiority 
upon  the  poli. 

§ 8.  Appellate  Judicature  ought  not  to  be 
United  to  Immediate. 

1.  If  the  same  court  acts  in  both  charac- 
ters,  one  of  two  absurdities  must  ensue : — 
Either  there  is  a reciprocity  in  this  respect 
between  two  courts,  or  there  is  not.  If  there 
is,  what  do  you  gain  by  your  appeal  ? The 
two  courts  stand  upon  the  same  footing  in 
point  of  confidence.  The  first  opinión  is  not 
wider  from  the  second,  than  the  second  is 
from  the  first.  “ The  one,”  say  you,  “the  one, 
as  Corning  after  the  other,  is  maturer  than  the 
other.”  So  would  it  equally  in  case  of  a re- 
hearing  before  the  same  judge,  which  would 
take  less  trouble.  f 

trict-court  of  appeal,  and  in  consequence  Titles 
VII.  and  VIII.  of  my  draught,  with  the  greatest 
part  of  Tit.  VI.  Obsequiousness  drew  me  into 
the  snares  of  complication : refleciion  has  restored 
me  to  simplicity.  I l^eld  the  nation  entran ced, 
as  I thougnt,  with  visions  of  hierarchies,  long  as 
Jacob’s  ladder.  Fresh  packets  are  come  in : and 
it  seems  as  if  prejudices  of  all  kinds  had  lost 
their  power  in  France. 

-f-  The  incongruity  of  a reciprocation  of  supe- 
riority between  two  courts  seems  to  have  made 
the  same  impression  upon  them  as  upon  me.  To 
get  rid  of  it,  they  have  hit  upon  an  expedienl 
which,  I must  own,  would  not  have  oceurred  to 
me.  They  have  invonted  a new  species  of  ma- 
thematics.  If  B,  say  they,  is  greater  than  A,  to 
make  A greater  than  B would  be  absurd.  rakeC 
then,  and  make  C as  much  greater  than  B,  as  B 
is  than  A ; then  may  A be  greater  in  its  turn  than 
C,  without  absurdity.  From  a department-court, 
acting  in  its  capacity  of  a district  court,  appeal  is 
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If  there  is  no  such  reriprocity,  what  is  the 
conscqiience  ? Useless  profusión,  or  denial  of 
justice.  If  one  out  of  a set  of  immediate 
courts  Las  time  to  spare  for  the  business  of 
a court  of  appeal,  all  the  rest  have  time  to 
spare  for  idleness : you  pay  them  for  their 
whole  time,  and  you  get  but  half  of  it.  If 
it  has  no  time  to  spare  for  this  additional 
business,  one  or  both  businesses  must  be  left 
iindone.  * 

“ Oh,  but,”  say  you,  “ out  of  all  the  im- 
mediate courts,  we  will  take  that,  for  our 
court  of  appeal,  which  has  the  least  business 
«pon  its  hands.”  If  so,  so  much  the  worse. 
The  Court  which  has  the  least  business  upon 
its  hands,  is  the  court  of  the  least-peopled  and 
of  the  worst-peopled  territory  ; of  the  terri- 
tory  which  has  the  smallest  capital  town : it 
is  the  court,  of  all  others,  which  gives  you 
the  worst  public,  and  the  raost  peregrination. 
Such,  then,  is  the  dilemma;  a court  of  the 
most  business  is  least  able  to  accept  of  the 
additional  charge  : a court  of  less  business  is 
less  fit  for  it. 

All  this  supposes  intermediate  courts  of 
appeal  and  split  jurisdictions,  as  upon  the 
committee’s  plan.  Upon  my  plan  of  universal 
competence  and  no  intermediate  courts,  a 
junction  of  this  sort,  wthout  reciprocation, 

to  go,  not  to  another  district-court  in  the  same 
department-court,  but  to  the  department-court 
of  another  department,  within  the  jurisdiction  of 
the  same  superior  court;  and  to  avoid  the  incon- 
gruity  of  a airect  reciprocation  of  superiority  be- 
tween  two  such  courts,  an  indirect  and  still  more 
incongruous  chain  of  reciprocation  is  established 
among  the  whole  number  of  such  courts,  in  man- 
ncr  above  explained.  [Sce  Tit.  V.  9.1  In  all 
this  there  is  great  ingenuity,  but  to  wnat  end  ? 
Perhaps  that  of  preventing  the  ill  humour  liable 
to  be  bred  by  a course  of  reciprocal  correction, 
What  a pity,  that  instead  of  giving  their  own 
reasons,  tney  should  have  left  the  tasa  to  adver- 
sarles! 

• These  considerations  seem  not  to  have  pre- 
sented  themselves  to  the  committee.  To  make  a 
department-court,  they  take,  we  see,  one  of  the 
district-courts,  and,  in  addition  to  the  business 
of  an  immediate  court,  which  it  possesses  in  that 
character,  they  load  it  with  as  much  of  the  busi- 
ness of  an  appellate  court,  as  all  the  other  dis- 
trict-courts in  the  same  department  can  supply. 
The  same  courts,  too,  thaipre  thus  doubly  loaded 
with  business,  are  douKy  loaded  with  judges. 
Five  serve  for  an  ordinary  district-court ; but  it 
is  to  have  ten,  when  raised  to  the  dignity  of  a 
department-court  If  five  judges  will  tínd  them- 
selves  in  one  another’s  way,  as  most  certainly 
they  will,  ten  judges  will  find  themselves  as 
inuch  more  so.  Eighty-three  departments,  and 
five  hundred  and  thirty-eight  distriets,  give  up- 
on  an  average  somewhat  more  than  six  districtó 
to  a department  The  situation  of  the  commit- 
tee’s judges  calis  for  pity.  In  every  department 
I see  five-and-twenty  of  them  spoilt  with  idle- 
ness,  ten  expiring  with  fatigue.  Sad  also  is  the 
lot  of  every  suitor,  upon  whom  the  honour  of 
uving  under  the  dominión  of  a department-court 
does  not  pass  as  an  equivalen!  for  justice. 
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would  be  impossible.  To  give  the  same  man 
immediate  jurisdiction  in  every  tbing,  and  ap- 
pellate jurisdiction  in  everything,  would  be 
to  take  away  appeals,  and  leave  nothing  but 
rehearings. 

2.  Keep  the  two  stations  sepárate,  you  gain 
a collateral  advantage : the  superior  becomes 
a fund  of  reward  for  merit  manifested  below. 
The  nation  has  thus,  upon  my  plan,  a treble 
hold  upon  its  inferior  line  of  judges.  By  the 
punishment  of  forfeiture,  it  secures  itself 
against  criminal  misbehaviour : by  the  faculty 
of  amotion,  against  unfitness  short  of  crimi- 
nal: by  the  power  of  promotion,  it  bolds  out 
encouragement  for  extraordinary  merit.  It  of- 
fers  to  declining  years  an  honourable  retreat 
from  a course  of  more  active  Service.  Courts 
of  immediate  jurisdiction  mtistbe  often  ambu- 
latory.  Where  evidence  is  immoveable,  eithet 
the  judge  mustgo  to  the  evidence,  or  justice 
lose  the  benefit  of  it.  Such  is  the  case  where 
bed-ridden  witnesses  are  to  be  examinad; 
houses,  lands,  or  other  immoveable  objeets, 
to  be  viewed.f 

§ 9.  Number  of  Appellate  Courts,  in  propor- 
tion  to  that  of  Immediate. 

Upon  the  plan  of  intermediate  provincial 
courts,  this  topic  of  inquiry,  however  intri- 
cate,  would  have  been  a necessary  one.  Keep 
to  metropolitan  courts,  and  the  difficul^  is 
at  an  end.  Set  up,  at  a venture,  a few  to 
begin  with.  If  a demand  arises  for  more,  add 
them  one  by  one,  as  they  are  wanted.  Calcu- 
lation,  with  regard  to  proportional  numbers, 
is  a matter  rather  of  curiosity  than  use. 

The  sketch  given  in  § 3,  of  the  expedients 
for  reducing  the  evils  of  litigation,  may  be 
worth  attention  in  this  view.  The  quantlty 
of  time  requisito  for  dispatching  the  business 
liable  to  come  before  a court,  will  depend 
partly  upon  the  quantity  of  time  demanded 
by  each  cause,  partly  upon  the  number  of 
causes.  In  the  former  way,  the  reduction 
eífected  by  the  plan  of  summary  justice  may 
be  expected  to  be  very  great.  Of  malá  fide 
causes,  nineteen  perhaps  out  of  twenty  would 
either  be  strangled  as  soon  as  born,  or  de- 
stroyed  in  embryo  by  despmr.  The  latter 
would  be  the  certmn  fate  of  all  malá  fide  ap- 
peals in  civil  causes.  The  expedients  levelled 
against  malá  fide  causes  and  appeals  would 
act  with  no  inconsiderable  eflFect  against  rash 
ones.  In  penal  ones,  especially  in  the  higher 
classes,  the  reduction  would  be  inconsider- 
able. On  the  other  hand,  boná  fide  causes, 
and  those  exempt  from  rashness,  would  mul- 
tiply  in  a proportion  perhaps  equally  large. 

+ Accordingly,  under  the  French  systein  of 
procedure,  boui  these  contingencies  areprovided 
for : under  the  English,  the  latter  only,  and  that 
imperfectly.  But  what  malters  it  ? Au  the  harm 
is,  a failure  of  justice,  the  never-failing  resource 
under  all  ditficulties. 
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AIl  wLom  poverty  and  the  iniquity  of  ex- 
pensive  procedure  had  excluded  from  justice, 
would  now  be  flocking  in  for  their  share. 

The  case  is  the  same  with  hond  Jide  ap- 
peals  : though  the  means  of  explanation  and 
instruction,  thrown  open  by  the  removal  of 
the  Wall  built  up  by  lawyers  between  the 
suitors  and  the  judge,  might  here  too  be 
expected  to  effcct  a considerable  reduction. 
The  introduction  of  so  many  new  laws,  the 
ambiguous,  half-dead,  half-living  state  of  so 
many  of  the  oíd,  and  the  clashing  of  oíd  with 
new,  must  under  any  system  of  procedure  be 
a great  and  sudden  cause  of  increase,  though 
happily  a temporary  one.  But  the  searing 
of  the  heads  of  the  hydra  of  unwritten  law 
will  opérate  as  a gradual  cause  of  reduction, 
in  proportion  as  Hercules  advances  in  his  ca* 
reer.  Boná  Jide  disputes,  relative  to  matters 
of  fact,  remain  the  indestructible  patrimony 
of  mercenary  lawyers,  and  the  incurable, 
though  very  tolerable  distemper,  to  which 
the  utmost  improvement  of  the  laws  can  afford 
no  remedy. 

§ 10.  Historical  Sketch. 

If  at  the  top  of  a long  ladder  of  appeal 
yon  happen  to  meet  wth  justice,  thank  for- 
tune, rather  than  wisdom  or  benevolence,  for 
the  prize.  Anarchy  and  despotism  joined  in 
setting  up  the  ladder,  little  heeding  where 
it  led,  For  every  link  in  the  feudal  chain, 
there  must  be  a degree  of  jurisdiction  ; at 
least  a tendency,  if  possible,  to  make  one. 
Tribunals  within  tribunals  grew  necessarily 
out  of  sovereignties  within  sovereignties. 
Subjection  was  the  object  and  the  final 
cause  : peace  and  justice  were  collateral  and 
unintended  acquisitions  ; if  the  people  were 
ever  to  be  kept  quiet,  it  was  for  the  reason 
honestly  given  in  the  language  of  the  oíd 
English  law — that  the  monarch  might  not 
suffer  disturbance  by  their  noise.*  Look  to 
Germany,  where  feudality  is  in  all  its  beauty, 
you  will  find  exemption  from  appeal  the  pri- 
vilege,  not  of  the  people,  but  of  the  chief- 
tain  : usurped  by  powerful,  usurped  from 
weaker  ones. 

In  ancient  Greece  and  ancient  Rome,  the 
feudal  cause  being  wanting,  the  feudal  effect 
did  not  exist.  Appeal  you  find  in  plenty : 
but  seldom,  if  ever,  more  stages  of  it  than 
one.  So  it  strikes  me  upon  recollection  : but 
to  what  purpose  the  research  ? 

Under  the  English  chaos,  to  speak  of  ap- 
peals  with  tolerable  accuracy,  would  require 
a volume.  Simple  objects  admit  of  simple  de- 
scriptions ; take  complication  for  your  theme, 
truth  must  be  sacrificed  to  simplicity,  or  sim- 
plicity  to  truth.  In  some  instances,  no  appeal 

• “ JVe  amplius  clamorem  audiamus,"  Vide 
Rcg'utrum  Brevium,  passtm. 


at  all : in  others,  three  or  four  degrees  of  ju- 
risdiction where  there  is  as  little  need  of  it. 
In  many  instances,  whether  there  shall  be 
more  or  fewer  appeals,  depends  not  upon  the 
nature  of  the  cause,  but  upon  the  mode  of 
its  commencement.  Many  appeals  which 
have  not  the  ñame  : f as  indeed,  in  general, 
appeals  there  have  not  that  ñame. 

In  general,  the  ground  of  appeal  pretenda 
not  so  much  as  to  have  anything  to  do  with 
the  merits.  Dccisions  grounded  on  the  me- 
rits,  and  decisions  which,  though  equally  le- 
gal, have  nothing  to  do  with  the  merits,  is  a 
distinction  familiar  as  any  in  the  whole  circle 
of  the  law : and  a counsel  says,  with  equal 
simplicity  to  the  judge,  My  argument  does 
or  does  not  turn  upon  the  merits.  The  ap- 
peals that  are  frequently  taken  away,  are  the 
appeals  upon  the  merits  : appeals  from  a bad 
public  to  a better  one : from  Icss  learned  to 
more  learned  magistrates.  J The  appeals  that 
are  carefully  preserved,  are  those  from  one 
side  of  Westminster-hall  to  another:  from 
four  judges  to  four  judges,  or  to  nine  or  ten 
judges  of  the  same  class  and  standing:  from 
the  puré  judicatures  of  the  judges,  so  called, 
to  the  w'orst  constituted  of  all  judicatures 
except  the  House  of  Commons,  the  House  of 
Lords.|| 

Along  with  appeals,  so  called  or  not  so 
called,  you  have  in  various  shapes  the  fa- 
vourite  resource  of  pretended  tenderncss  and 
real  oppression,  a suit  carricd  through  in  order 
to  know  whether  a suit  shall  be  begun  ; § a 
long  series  of  proof,  on  which  no  decisión  can 
follow,  except  a decisión  that  proof  shall  or 
shall  not  be  exhibited  over  agaiii : a cause 
tried  in  the  worst  way  possible,  ^ in  order 
to  know  whether  it  shall  or  shall  not  be 
tried  in  a better  : inquiries  carried  on  in  the 
dark,**  in  order  to  know  whether  prosecution 
shall  be  begun  against  a man  for  a crime, 
six  months  after  he  has  been  in  jail  for  it.  ff 
One  might  fill  pages  in  this  way ; but  to  what 
purpose  drudge  on  further  in  the  mine  of  pre- 
cedent  without  principie? 

Writs  of  Error — Motions  to  quash  convic- 
tions — Motions  for  new  trial. 

:{:  Appeals  from  single  justices  of  the  peace  to 
the  quarter-sessions:  appeals  from  the  quarter- 
sessions  to  the  King’s  Bench.  The  artificial  evil 
of  expense  aíFords  the  plea  of  necessity  to  this  in- 
justice. 

[I  From  the  Common  Pleas,  or  the  inferior 
judicatures,  through  the  King’s  Bench,  to  the 
House  of  líords:  from  the  King’s  Bench,  or  Ex- 
chequer,  through  the  Exchequer-chamber,  to  the 
House  of  Loros.  . 

§ Motion,  supported  and  opposed  by  amdavits, 
for  leave  to  lile  an  information. 

By  written  aífidavits  on  both  sides. 

• • Pi’ef0ri‘ing  of  a bilí  of  indictmcnt  to  the 

grand  jury.  . . . 

-f-f-  By  a warrant  from  a justice  of  peace. 
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CHAPTER  V. 

TiT,  III. Of  Jüdges  of  THE  Obdinaby 

COÜBTS.* 

§ I.  Appointment — Continuance  in  Office  — 
Power  and  Rank. 


Abt.  L — a rjudge»]  (principal)  shall  be 
elected  by  tlie  electors  chosen  by  the  active 
citizens  oí  the  territory,  over  vvbich  he  is  to 
be  [judge,®]  in  the  same  manner  as  a member 
of  iJie  adininistrative  body  of  that  territory ; 
parochial  [judges  excepted,  of  whom  in 
Tit.  VII.  and  metropolitan  [judges.*’]  f 

Art.  II.  — Onthe  first  election,  to  be  eli- 
gible  to  tbis  office,  a man  must  be  seven-and- 
twenty  years  of  age,  and  must  have  exercised 
the  functions  of  a man  of  law  for  three  years, 
in  a superior  court,  or  for  five  years  before 
an  inferior  tribunal.® 

Under  the  denomination  of  men  of  law, 
are  comprised,  forthis  purpose — 1.  Judges  of 
every  description.  2.  King’s  advócales  and 
attornies,  and  their  substitutos.  3.  Advo- 
cates.  4.  Attornies.  [5.  Secretarios  of 
Courts  ? Greffiers  ?]  [6.  Notarios  ?] 

Art.  III.  — No  vacancy  in  any  [judicial 
office  ‘‘]  but  the  lowest  shall  be  filled,  but 
out  of  the  same  rank  of  [judges*’]  or  that 
next  below : but  [judges**]  in  those  ranks 
all  over  the  kingdom  are  alike  eligible 

Art.  IV.  — No  vacancy  in  the  lowest  rank 
of  [judges  *■]  principal  shall  be  filled  but  by 
some  one  who  has  served  in  the  station  of 
[judge®]  depute  permanent,  and  that  for  at 
least  [three]  years,  on  elections  posterior  to 
the  year  [1793.] 

Art.  V The  [judge®]  principal  of  every 

court  (except  the  parish  [or  cantón]  court, 
and  the  metropolitan),  shall  hold  bis  office 
for  life,  unless  divested  of  it  in  one  or  other 
of  the  following  ways  : — 

1.  Resignation. 

2.  Forfeiture,  judicially  pronounced, 

3.  Amotion,  pronounced  by  the  suffrages 
of  a majority  of  the  whole  number  of  the  elec- 
tors, entitled  to  vote  at  the  last  preceding 
election,  general  or  particular,  holden  for  the 


* With  the  variations  indicated  by  the  en- 
sumg  notes,  the  contenta  of  thís  will  serve  foi 
Tit.  IV.  Of  Pursuer-Generals,  and  Tit  V.  O] 
Defender -Generáis. 

^ f PuBs.  Gen.  Pursuer-General. 

I Def.  Gen.  Defender-General. 

. í PuRS.  G.  Pursuer-Generals. 

( Def.  G.  Defender  Generáis. 

+ In  both  instances  upon  the  same  principies, 
with  only  a slight  modification  indicated  by  local 
differences. 

® This  article  is  copied  from  Tit  IV.  Art  5, 
of  the  committee’s  draught,  relative  to  the  disi 
trict-courts.  The  specification  I have  subjoined 
Bcems  requisite,  tojprevent  uncertainty. 
d I Rurs.  G.  Office  of  Pursuer-General. 
i Def.  G.  Office  of  Defender-General. 


cboice  of  a magistrate,  or  of  a member  of  the 
administrative  body  of  his  territory. 

4.  Amotion,  pronounced  by  a majority  of 
the  whole  number  of  members  of  the  admi- 
nistrative body  next  in  rank  above  that  of 
the  territory  of  which  he  is  [judge.“] 

Art.  VI.  — By  amotion,  without  forfeiture, 
a [j  udge  ®]  loses  his  rank  as  such,  but  not  his 
salary,  ñor  the  capacity  of  being  re-chosen, 
even  immediately. 

Art.  VII * Every  judge,  for  the  enforce- 

ment  of  his  decrees  judicially  given,  has,  in 
case  of  necessity,  the  command  over  all  per- 
sons,  without  distinction,  vrithin  the  bounds 
of  his  territory,  the  king  only,  and  judges  of 
equal  or  superior  rank,  excepted. 

Art.  VIH When  a [judge,®]  in  the  ex- 

ercise  of  his  function,  goes  out  of  his  own 
proper  territory  into  another,  he  takes  his 
[rank  and  power  ^]  with  him,  subject  only  to 
the  [rank  and  power^]  of  the  co-ordinate  and 
superior  [judges  *’]  of  that  territory. 

Art.  IX. — ® A judge  principal  shall  have 
precedeney  of  all  persons  over  whom  he  has 
power,  as  according  to  Art,  XI.  ; a judge  of 
appeal  taking  place  of  a judge  of  iramediate 
jurisdiction  for  the  same  territory,  and  judges 
of  the  same  court,  according  to  the  priority 
of  their  appointment. 

Art.  X B Judicial  duty  ought  not  to  be 

neglected  for  any  other.  Acceptance  of  a ju- 
dicial office  vacates  every  other,  judicial  or 
not  judicial ; and  acceptance  of  any  office  not 
judicial,  vacates  every  judicial  one,  Much  less 
shall  a judge  exercis,e  any  other  profession, 
such  as  that  of  notary,  advócate,  or  attorney. 
This  extends  to  judge-deputes  permanent, 
but  not  to  judges  natural,  of  whom  in  Tit.  V. 

Art.  XI [.A  judge  ought  to  stand  clear  of 

offience,  and  oj  suspiaon  of  partiality.^'\  No 
[judge®]  shall  give  his  vote  at  any  election ; 
ñor  use  any  means,  direct  or  indirect,  to  in- 
fluence  the  votes  of  others. 

§ 2.  Pay. 

Art.  I — The  expense  of  the  salary  of  an 
[instituted  judge®]  of  the  parish  court  shall 
be  defrayed  by  the  parish : 

[Of  a canton-court,  by  the  district:] 

Of  a district-court,  by  the  district : 

Of  a metropolitan  court,  by  the  nation. 

Art.  II — On  the  [ day]  preceding  the 
day  of  election,  an  auction  shall  be  held  be- 

« PiiRs.  G.  and  Def.  G.  Omit  this  árdele. 

F Purs.  G.  and  Def.  Authority. 

* Pues.  Gen.  and  Def.  Gen.  To  this  Ar- 
dele  substitute — Aeceptance  of  the  office  of  Pur- 
suer  [or  Defender]  General  at  any  Court,  vacates 
every  other:  and  acceptance  of  any  other  office, 
vacates  that  of  Pursuer  [br  Defender]  General. 
Ñor  shaU  a Pursuer  [or  Defender]  General  ex- 
ercise  the  profession  of  notary,  advócate,  or  at- 
tomey.  Tnís  extends  to  Pursuer  [or  Defender} 
Generáis  and  Deputes  permanent. 

**  PuHs.  G.  and  Def.  G.  Omit  this  dsus^ 


Tit.  III.] 

fore  the  directory  of  the  administrative  body 
of  the  territory  charged  with  the  expense  of 
the  salary,  under  the  ñame  of  the  patrioíic 
auction : at  which  the  candidates  shall  be  at 
liberty  to  attend,  in  person  or  by  proxy,  in 
order  to  declare,  each  of  them,  what  he  is 
willing  to  give,  if  anything,  to  the  common 
fund  of  the  territory,  in  the  event  of  his  being 
elected  to  the  office.  And  thereupon  the  office 
shall  be  put  up  by  the  president,  each  bidder 
being  at  liberty  to  advance  as  often  as  he 
thinks  proper,  in  the  manner  of  a common 
auction. 

Art.  III.  — As  soon  as  it  appears  that  no 
candidato  will  make  any  farther  advance,  each 
shall  give  in  an  undertaking  in  writing,  in 
which  shall  be  specified  what  he  binds  him- 
self  to  give,  in  the  event  of  his  being  elected. 

Art.  IV.  — At  the  same  time  each  candi- 
date  shall  give  in  an  inventory  of  his  estáte, 
as  well  in  possession  as  in  expectancy,  to- 
gether  with  all  charges  thereupon,  with  an 
estimate  of  the  clear  valué  thereof  in  ready 
inoney : the  whole  being  signed  by  the  can- 
didate  himself,  and  veriñed  by  his  oath. 

Art.  V.  — At  the  same  time  each  candidato 
shall  give  in  a paper  stating  his  pretensions, 
of  what  nature  soever,  on  which  he  grounds 
his  hopes  of  being  chosen ; such  as  his  age, 
the  time  during  which  he  has  acted  in  the 
capacity  of  a man  of  law,  in  what  branch  of 
the  profession,  before  what  courts,  and  the 
like ; and  such  paper  shall  also  be  signed  by 
the  candidate  himself,  and  verified  by  his  oath. 

Art.  VI.  — The  above  inventory  may  either 
be  open,  or  sealed : if  sealed,  the  declaration 
of  its  verity,  concluding  with  the  signature, 
shall  be  on  the  outside : and  it  shall  be  re- 
served  unopened  till  the  event  of  the  election 
is  declared : at  which  period,  if  he  whose  act 
ít  is  should  prove  the  successful  candidate, 
it  shall  thereupon  be  broken  open ; if  not,  it 
shall  be  returned  to  him  unopened. 

Art.  VII The  above-mentioned  under- 

takings  and  declarations  shall  forthwith  be 
printed  together  on  the  same  paper,  and  a 
copy  given  to  every  elector  [ ] days  be- 

fore the  election. 

Art.  VIII If,  the  election  having  fallen 

upon  one  of  the  bidders,  he  should  fail  in  com- 
plying  in  any  particular  with  the  terms  of  his 
engagement,  his  right  to  the  office  shall  there- 
upon cease : and  upon  a vacancy  declared  by 
the  competent  court,  at  the  instance  of  the 
procurator-syndic  of  the  administrative  body, 
a new  election  shall  be  decreed : but  time  may 
be  allowed  him  for  performing  his  engage- 
ment,  or  an  equivalent  accepted  by  the  court 
on  his  applicatlon,  the  procurator-syndic  being 
heard  on  the  other  side. 

Art.  IX The  penalty,  in  case  of  false- 

hood  in  a declaration  given  in  as  above,  shall 
be,  if  the  falsehood  were  wilful,  forfeiture  of 
the  office,  together  with  the  purchase-money. 
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if  any  were  paid : if  the  falsehood  happened 
through  inadvertence  coupled  with  temerity 
or  negligence,  a discretionary  fine. 

Art.  X. — From  the  salary  of  every  [judge®] 
shall  be  deducted  [25]  per  cent,  upon  the  in- 
terest  of  the  capital  representing  bis  private 
fortune : yet  so  as  that  the  remainder  shall 
not  be  less  than  [one  fourth]  of  the  whole : 
unless  in  as  far  as  any  farther  deduction  may 
have  been  comprised  in  the  undertaking  he 
has  delivered  in. 

Art.  XI. — Inthe  case  where,  his  salary  not 
having  undergone  the  utmost  deduction  of 
which  it  is  thus  susceptible,  any  accession 
happens  to  his  fortune  by  succession,  dona- 
tion,  or  bequest,  to  the  valué  of  [12,000] 
livres  or  upwards,  he  shall,  within  [half  a 
year]  after  effects  to  that  amount  have  been 
received,  give  in  a supplemental  declaration 
of  the  particulars  of  such  accession ; and,  upon 
an  accoiint  settled  with  the  officer  who  stands 
charged  with  the  payment  of  such  salary,  a 
proportionable  deduction  shall  take  place, 
from  the  day  when  such  supplemental  decla- 
ration was  given  in. 

Art.  XII.  — The  contribution  offered  at 
the  auction  may  be  either  in  ready  money,  or 
in  any  other  shape : and  in  particular,  it  may 
be  in  the  shape  of  a release  of  the  whole,  or 
any  part  of  the  appointed  salary ; and  in  this 
case,  the  deduction  prescribed  by  Art.  X. 
shall  be  understood  to  be  included : but  no 
offer  shall  be  deemed  valid,  which  would  re- 
duce the  income  of  the  candidate  below  the 
amount  of  the  appointed  salary. 

Art.  XIII. — On  the  day  when  the  success- 
ful candidate  is  sworn  in,  and  previously  to 
his  being  sworn  in,  any  member  of  the  cor- 
porate  assembly,  before  which  he  is  sworn 
in,  shall  be  at  liberty  to  put  to  him  all  such 
questions  as  may  tend  to  ascertain  the  truth 
and  sufficiency  of  the  several  declarations  he 
has  given  in : and  whoever  exerciscs  the  func- 
tions  of  procurator-syndic,  is  specially  charged 
with  this  duty,  and  responsible  for  the  neglect 
of  it. 

Art.  XIV.  — That  time  and  opportunity 
for  scrutinizing  the  accuracy  of  the  inventory 
above  mentioned  may  not  be  wanting,  the 
[judge  elect^]  shall  not  be  sworn  in  till  [ ] 

days  after  it  has  been  broken  open,  ñor  till 
[ ] days  after  it  has  been  published  in  [íAe 

newspaper  most  current  in  the  place.^ 

Art.  XV In  case  of  amotion  without 

forfeiture,  the  salary  paid  shall  be  the  ap- 
pointed salary,  without  deduction  : and  any 
contribution  that  has  been  given  in  conse- 
quence  of  the  patriotic  auction  shall  be  re- 
funded,  but  without  interest. 

Art.  XVI In  case  of  resignation,  the  con- 

tribution shall  in  like  manner  be  refunded, 
but  no  salary  continued^ 

f PuRS.  O.  Pursuer-GeneraL 
G.  Defender-GeneraL 
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§ 3.  Attendance. 

\Vhen  liijustice  slecps,  Justice  may  do  the  same. 

Art.  I.— The  [judgment-seat‘]  oughtneycr 
to  be  empty,  during  any  part  of  the  juridical 
day,  throughout  the  year : in  an  immediate 
court,  never;  in  a court  of  appeal,  never 
where  there  is  any  cause  on  the  paper,  ripe 
for  hearing. 

Art.  II.  — The  juridical  day  shall  be  of 
[twelve]  hours:  viz.  from  [eight]  to  [eight,] 
allowing  only  [onej  hour  within  that  time, 
viz.  hetween  [two]  and  [three,]  for  refresh- 
inent.  This  extends  not  to  the  judges  terraed 
natural. 

Art.  III A [judge  immediate,'']  when 

absent  from  the  íixed  judgment-seat  upon 
out-duty  (as  upon  a view  or  the  examination 
of  a sick  person,)  ought  to  take  care  that  it 
be  filled,  if  possible,  by  some  [judge  ®]  depute 
perinanent  or  occasional ; on  pair  of  being  re- 
sponsible  for  the  failure. 

Art.  IV A [judge’s']  salary  shall  be  rec- 

koned  by  the  day,  and  paid  him  every  [week] 
by  [íAe  paymaster .-]  it  shall  be  paid  him  no- 
where  but  upon  the  [judgment]  seat ; or,  in 
case  of  sickness,  in  bis  ovvn  apartment : a 
day’s  pay  being  deducted  for  every  day  of 
absence,  othervvise  than  upon  duty ; except 
vacation-days  which  he  is  allowed  to  take, 
[sixty]  in  the  course  of  the  year,  at  his  choice : 
provided  that  the  [judgment]  seat  be  not  at 
any  time  leffc  vacant. 

Art.  V The  day’s  pay  thus  to  be  re- 

ceived  shall  be  a day’s  pay  of  the  appointed 
salary : the  difference,  if  any,  between  that 
and  the  olear  salary  remaining  after  the  con- 
tribution  furnished,  according  to  § 2,  shall 
be  made  up  by  quarterly  advances,  which  the 
[judge “]  shall  make  on  [the  usual  quarter- 
days~\  to  [the  paymaster  ñor  shall  he  be 
reimburseü  any  deficiencies  occasioned  by  un- 
allowed  days  of  absence. 

Art.  VI — Declaration  to  be  taken  by  every 
[judge®]  every  time  he  receives  his  salary: 

I,  A.  J.,  solemnly  declare,  that  since  the 
last  time  of  my  receiving  salary,  I have  not 
at  any  tirtie,  during  juridical  hours,  been  ab- 
sent  from  the  duty  of  my  office,  except  during 
the  following  days,  viz.  f ;]  ñor  absent 
from  the  [judgment-seat*]  except  the  fol- 
lowing days,  when  I was  out  upon  duty,  at 
the  places,  in  the  causes,  and  for  the  purposes 
following,  viz.  [ ] 


i/  Pnns.  G.  Seat  of  the  Pursuer-General. 
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Art.  VII A copy  of  every  such  decla- 

ration, signed  by  the  [judge  “]  shall,  on  the 
same  day  on  which  it  was  made,  be  hung  up 
in  a conspicuous  manner  near  the  judgment- 
seat,  there  toremain  till  the  next  quarter-day. 

Art.  VIII. — A [judge®]  is  to  be  under- 
stoüd  to  have  been  absent  from  duty  on  any 
day,  if,  in  the  course  of  that  day,  he  has  not 
sitten  at  least  [one  hour]  ; and  if,  during  the 
rest  of  the  day,  he  has  not  been  within  [an 
hour’s]  cali  of  the  judgment-seat,  except 
when  out  upon  distant  duty:  word  being  left 
with  [ ] where  he  was  to  be  found. 

Art.  IX [Judges  *’]  of  immediate  courts 

are  also  bound  to  go  upon  duty,  in  cases  of 
necessity,  at  all  hours,  in  manner  hereinafter 
specified. 

§ 4.  Oath  of  Office.  ' 

Art.  I The  following  oath  shall  be  taken 

by  every  [judge  ®]  upon  his  entrance  into 
office.  While  pronouncing  it,  he  shall  stand 
up  befóte  the  judgment-seat,  in  open  court, 
with  his  left  hand  on  his  bosom,  and  his  right 
lifted  up  to  heaven  : — 

I,  A.  J.  being  raised  by  the  choice  of  my 
fellow-citizens  to  the  office  of  [ . ]» 

do  solemnly  pro  mise  and  swear  — 

[Art.  II. — 1.  Thatsolongas  I continué 
in  possession  of  my  said  office,  I will,  to  the 
best  of  iny  ability,  administer  justice  to  all 
men  aKke,  to  bigh  and  to  low,  to  rich  and  to 
poor : not  suffering  myself  to  be  biased  by 
interest,  or  by  indolence,  by  hope  or  by  fear, 
by  favour  or  by  aversión  towards  any  indivi- 
dual, or  class  of  men,  or  party  in  the  State.] 

Art.  III 2.  That  I will  not  endeavour 

to  keep  secret,  but  on  the  contrary  study  by 
all  suitable  means  to  render  public,  the  pro- 
ceedings  belonging  to  my  office,  in  all  cases 
in  which  the  law  ordains  thera  to  be  public, 

Art.  IV 3.  That  I will  keep  secret,  to 

the  utmost  of  my  power,  the  proceedings 
belonging  to  my  office,  in  as  fai'  as  the  law 
ordains  them  to  be  secret. 

Art.  V 4.  That  I will  not  on  any  ac- 

count,  out  of  the  regular  course  of  justice, 
give  ear  to,  but  indignantly  reprove,  any  ap- 
plication  that  may  be  made  to  me  concerning 
any  cause,  in  contemplation  of  its  depending 
or  Corning  to  depend  before  me,  much  less 
give  any  opinión  or  advice  relativa  thereto  : 
and  that,  shonld  any  such  application  be  made 
to  me  in  writing,  I will  forthwith  produce 
and  read  the  same  in  open  court,  although  it 
should  be  contained  in  a private  and  confi- 
dential  letter, 

Art,  VI.  — 5,  That  I will  at  no  time  ac- 
cept  any  gift  or  favour  that  shall  have  beeii 

. í PuRS.  G.  Pursuer-Generals, 
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offered  to  me,  in  tbe  view  either  of  influ- 
encing  or  recompensing  my  conduct  on  any 
particular  occasion  in  tbe  discharge  of  tbe 
functions  of  my  office  : and  that,  in  case  of 
my  suspecting  any  favour  to  have  been  done 
or  offered  me  with  any  sucb  view,  I will 
fortbwitb  declare  and  make  public  my  sus- 
picion;  ñor  will  I knowingly  and  wittingly 
suffer  any  sucb  oflfer  or  recompense  to  be 
made,  on  any  sucb  account,  to  any  person 
dependen!  upon  or  connected  with  me  ; but 
that,  on  suspicion  of  any  sucb  oífer  or  recom- 
pense, I will  fortbwitb  make  public  sucb  my 
suspicion,  together  with  tbe  grounds  thereof, 
and  tbe  ñames  of  all  parties  concerned. 

Art.  VII 6.  That  I will  not,  on  tbe 

occasion  of  any  pecuniary  or  other  bargain, 
directly  or  indirectly  avail  myself,  or  endea- 
vour  to  avail  myself,  of  tbe  influence  or  au- 
thority  of  my  station,  to  obtain  any  advan- 
tage  to  myself  or  any  other. 

Art.  VIII. — 7-  That  I will  not  take  any 
part  whatsoever  in  any  election  : ñor  use  any 
means,  direct  or  indirect,  to  influence  tbe 
vote  of  any  other : excepting  only  tbe  public 
statement  of  my  pretensions  according  to  law, 
on  any  election  in  which  I sball  myself  be 
candidate. 

Art.  IX 8.  That  I will  not  willingly 

absent  myself  from  duty,  except  to  tbe  ex- 
tent  of  tbe  time  allowed  me  by  tbe  law,  or 
in  case  of  unavoidable  necessity,  resulting 
from  sickness  or  otherwise : ñor  then,  with- 
óut  making  tbe  best  provisión  in  my  power 
for  keeping  my  place  supplied. 

Art.  X 9.  That  I will,  as  far  as  depends 

upon  me,  give  to  every  cause  that  comes  into 
my  hands  tbe  utinost  dispatch  that  sball  ap- 
pear  to  me  consistent  with  tbe  purposes  of 
j ustice  : ñor  will  I "*  put  off  any  cause,  or 
give  to  any  cause  tbe  priority  over  another, 
but  for  special  reason  publicly  declared. 

Art.  XI 10.  That  I will  at  no  time, 

tbrough  impatience  or  otherwise,  knowingly 
cause  or  permit  justice  to  suffer  by  undue 
precipitation : and,  in  particular,  that  I will 
not  bestovv  less  attention  upon  tbe  cause  of 
tbe  poor  than  of  tbe  rich : considering  that 
wbere  small  rights  are  seen  to  be  contemned, 
great  ones  will  not  be  deemed  secure ; and 
that  importance  depends  not  upon  nominal 
valué,  but  upon  tbe  proportion  of  tbe  matter 
in  dispute  to  tbe  circumstances,  and  its  rela- 
tion  to  tbe  feelings,  of  tbe  parties. 

Art.  XII. — II.  That  1 will  not,  tbrough 
favour  fo  those  wbo  profit  by  tbe  expense  of 
tbe  administration  of  justice,  connive  at,  much 
less  promote,  any  unnecessary  expense  : but 
On  tbe  contrary  study,  as  much  as  in  me  lies, 
to  confine  sucb  expense  witbin  tbe  narrowest 
bounds  compatible  with  tbe  purposes  of  jus- 
fice. 
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Art.  XIII.  — 12.  That  I will  not,  tbrough 
impatience,  or  favour  to  tbe  professional 
advócate,  show  discountennnee  to  him  wbo 
pleads  bis  own  cause,  or  to  him  wbo  pleads 
gratuitously  tbe  cause  of  bis  friend,  but  rather 
show  indulgence,  and  lend  assistance  to  their 
weakness. 

Art.  XIV.  — 13.  That  I will,  in  all  thinga 
touebing  tbe  execution  of  my  office,  pay  obe- 
dience  to  tbe  law : and  that " I will  do  my 
utmost  to  carry  tbe  same  into  execution,  ac- 
cording to  what  sball  appear  to  me  to  be  tbe 
intent  of  tbe  legislature  for  tbe  time  being : 
not  presuming  to  set  my  own  prívate  will 
above  tbe  will  of  tbe  legislature,  even  in  sucb 
cases,  if  any,  v.nere  tbe  provisions  of  tbe  law 
may  appear  to  me  inexpedient ; saving  only  “ 
tbe  exercise  of  sucb  discretionary  suspensive 
power,  if  any,  with  which  tbe  legislature  may 
llave  thougbt  proper  to  entrust  fmc.i’] 

Art.  XV.  — 14.  That  I will  not  either 
make  or  revoke  any  appointmcnt  of  a depute, 
permanent  or  occasional,  with  a view  to  fa- 
vour or  prejudice  any  suitor  otherwise  tban 
according  to  justice,  but  for  tbe  common 
convenience  of  suitors,  and  only  to  tbe  ex- 
tent  of  tbe  number  which  sball  appear  to  me 
requisite  to  that  end. 

All  these  engagements  I hold  myself  so- 
lemnly  pledged  to  fiilfil,  by  all  tbe  regard  I 
owe  either  to  tbe  displeasure  of  Almighty 
God,  or  to  tbe  indignation  and  contempt  of 
my  fellow-citizens. 

Art.  XVI A copy  of  tbe  above  oath, 

printed  in  tbe  largest  type,  and  on  one  side 
only  of  tbe  paper,  with  tbe  signatiire  of  tbe 
[judge“]  at  length  to  every  clause,  and  at 
tbe  end  tbe  date  of  tbe  day  wheu  sigiied, 
sball  be  kept  hung  up  in  a conspicuous  situ- 
ation  near  tbe  [‘judgment  "i]  seat,  so  long  as 
he  sball  continué  in  office. 

§ 5.  Dejmtes. 

Art.  I.  — The  duty  of  tbe  penna/ient 
pudge  ®]  depute  sball  be  to  take  tbe  place  ot 
bis  principal,  and  with  tbe  same  [powers,^] 
whensoever  tbe  principal  sball  bappen  to  be 
absent  from  duty,  or  preoccupied  tberein. 

Art.  II The  [power  f]  of  tbe  [judge*] 

depute  permanent  sball  last  as  long  as  bis 
principal  continúes  in  tbe  same  office,  and 
until  a vacaney  in  tbe  office  is  filled  up  : un- 
less  tbe  appointmentbe  sooner  revoked,  which 
it  may  be  at  any  time,  or  terminated  in  any 
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of  tile  ways  in  which  tlie  office  of  a judge 
principal  niay  be  vacated. 

Art.  III.  — To  the  stalion  of  [judge  »]  jie- 
pute  permanent,  no  einolument  oí  any  kind 
shall  be  annexed ; except  a habit  of  office  to 
be  worn  while  on  duty,  and  a mark  of  honour 
to  be  worn  at  all  times  dnring  bis  continu- 
ance  in  the  station  : and  in  raiik  he  shall  take 
place  next  his  principal. 

Art.  IV A [judge®]  principal  is  civilly 

responsible  for  the  acts  of  bis  deputes,  per- 
manent  or  occasional,  having  recoiirse  to  them 
for  his  indemnity  : also  criminally,  in  case  of 
his  concurring  witb,  or  barely  conniving  at, 
any  behaviour  known  to  him  to  he  criminal 
on  their  part. 

Art.  V A [judge®]  depute  permanent 

shall  pronounce  and  sign  the  same  oath  as  a 
[judge®]  principal,  and  in  the  same  manner : 
excepting  only  the  words  [permanent  o?-]  in 
the  14th  clause ; and  making  the  reqiiisite 
change  at  the  commencement  relative  to  the 
style  of  office. 

Art.  VI.  — A permanent  [judge®]  depute 
is  bound  to  the  same  attendance  as  his  prin- 
cipal . except  that  he  is  allowed  half  as  many 
vacation  days  in  the  year  again  (taking  them 
only  when  his  principal  is  upon  his  duty), 
and  that  he  is  not  liable  to  be  called  to  night 
duty  while  his  principal  is  in  the  way. 

Art.  VII.  — Attached  in  like  manner  to 
the  office  of  [judge*]  principal,  shall  be  in 
the  power  of  appointing  occasional  [jiidges**] 
deputes  for  the  purpose  of  performing  duty  in 
any  particular  cause,  or  relative  to  any  par- 
ticular point  in  any  particular  cause. 

Art.  VIII To  the  function  of  occa- 

sional [judge®]  depute  shall  belong  neither 
emolument  ñor  permanent  honour : but  for 
distinction  sake,  he  may  wear,  while  on  duty, 
a medallion,  or  other  sucb  mark  of  office. 

Art.  IX — An  occasional  [judge®]  depute 
shall,  previously  to  the  first  time  of  his 
taking  upon  him  that  function,  pronounce 
and  sign,  in  the  presence  of  the  judge  who 
appoints  him  [an  oath  the  same  as  the  above, 
mutatis  mutandis ;]  and  entry  of  his  having 
done  so  shall  forthwith  be  made  in  the  re- 
gister-book  of  the  court. 

Art.  X.  — A permanent  [judge®]  has  in 
like  manner,  and  under  the  same  responsibi- 
lity, power  of  appointing  occasional  [judges'’] 
depute.  But  it  is  to  be  expected  that  he 
exercise  it  only  in  case  of  necessity,  and  for 
the  reason  that  such  appointment  cannot  be 
made  by  the  [judge®]  principal:  and  such 
appointment  is  at  any  time  revocable  by  the 
[judge*]  principal. 

Art.  XI.  — Any  person  having  exercised 
the  function  of  judge-depute,  may,  by  either 
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of  the  bodíes  to  whom  the  power  of  amotion 
is  attributed  by  § l,  Art.  V.  be  incapacitated 
from  exercising  within  the  limits  of  their 
respective  authorities,  the  like  functions  in  fu- 
ture:  but  such  incapacitation  may  be  revoked 
at  any  time,  either  by  the  same  authority,  or 
by  any  to  which  it  is  subordínate. 

Art.  XII.  — As  often  as  any  act  is  done  by 
orbefore  a [judge®]  depute,  either  permanent 
or  occasional,  mention  shall  be  made  as  well 
upon  the  face  of  the  act,  if  written,  as  upon 
the  register-book,  by  or  before  whom ; and 
if  in  the  instance  of  a [judge*]  depute  occa- 
sional, by  whom  appointed. 

Art.  XIII Care  ought  to  be  taken  to 

avoid,  as  much  as  conveniently  may  be,  the 
shifting  of  the  same  cause  to  different 
[judges,’’]  unless  when  the  points  of  which 
they  respectively  take  cognizance,  happen  to 
be  totally  independent  of  each  other:  that 
[the  judge  who  gives  judgmenff]  may  be  as 
little  as  possible  under  the  necessity  of  taking 
the  grounds  of  his  [opinión*]  at  second-hand, 
from  another  man. 

§ 6.  Responsihílity. 

Art.  I The  punishment  of  a [judge®]  for 

misbehaviour  in  relation  to  bis  office,  may  be 
toall  or  any  of  the  effects  following: — 

1.  Injunction  to  be  more  circumspect  in 
future. 

2.  Suspensión  from  office. 

3.  Deprivation. 

4.  Incapacitation  for  any  office,  or  for  cer- 
tain  offices. 

5.  Fine. 

6.  Imprisonment. 

7.  Obligation  to  make  satisfaction,  in  the 
way  of  pecuniary  coinpensation,  or  otbérwise, 
to  the  party  injured. 

8.  When  the  effect  of  the  misbehaviour  has 
been  to  produce  death,  or  any  other  corporal 
suffering,  on  the  part  of  any  one,  in  the  way 
of  punishment,  or  otherwise ; such  offence, 
if  unaccompanied  with  evil  conscience*  [mau- 
vaisefoQ,  shall  be  punished  as  if  committed 
with  the  offender’s  own  hands. 

Art.  II — Judges,  pursuer-generals,  de- 
fender-generals,  and  their  respective  depu- 
ties,  being  privy  to  any  misbehaviour,  accom- 
panied  >vith  evil  conscience,  on  the  part  of 
each  other,  and  not  informing  in  due  time, 
are  punishable,  as  for  connivance. 

OBSERVATIONS. 

§ 1.  Power  of  Amotion. 

Popular  Election,  Power  of  Amotion,  Per- 
manence  of  Siluation  in  as  rar  as  is  compa- 

' PuRS.  G.  and  Def.  G.  each  Person. 

• PuKs.  G.  and  Def.  G.  Proceedings. 

• A full  defínition  of  the  expression,  evil  con- 
scíence,  [mauvaise  fot,  malafdes'i  is  absolutely 
necessary : but  ics  place  is  in  the  Penal  Cod& 
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tibie  with  that  power,  Permanence  qf  Sahry 
notwithstvnding  nmotiotiy  Power  qf  Deputa- 
tion^  Cfmdual  Promotion,  and  the  Patriotic 
Auction — all  these  principies  are  so  many 
parts  of  one  whole : each  of  them  is  necessary 
or  useful  in  that  character:  most  of  them 
have,  besides,  their  sepárale  good  effects. 

1.  Without  power  of  amotion,  the  people’s 
right  of  election  would  be  very  inadequate 
to  its  end.  By  whom  should  offices  be  filled  ? 
By  those  who  have  had  their  confidence? 
No;  but  by  those  who  have  it.  Join  the 
power  to  the  right,  every  instant  a man  con- 
tinúes in  bis  place  is  a fresh  proof  of  his  fit- 
ness  for  it.  Withhold  the  power,  what  would 
the  right  amount  to?  What  the  right  of 
conferring  Starosties  amountcd  to  in  the 
hands  of  the  king  of  Poland  — the  right  of 
converting  patronage  into  a nursery  of  in- 
gratitude. 

2.  On  this  occasion,  as  on  all  others,  pc- 
pularity  is  to  be  considered  as  a solid  and 
substantial  good,  unpopularit^as  a solid  and 
substantial  evil,  independently  of  all  consi- 
derations  of  good  and  ill  desert.  Two  pro- 
perties  are  indispensable  on  the  part  of  a 
magistrate  of  this  sort:  that  he  be  a good 
one,  and  that  he  be  thought  to  be  so.  W'ith- 
out  he  be  so,  he  will  hardly,  it  is  true,  be 
thought  so  long : but  so  long  as  it  is  possible 
to  be  in  either  case  without  being  in  the  other, 
better  he  should  be  thought  to  be  good  with- 
out  being  so,  than  be  so  without  being  thought 
so.  A judge  may  be  bad  in  a thousand  re- 
specta : he  may  be  corrupt  or  ignorant  in  the 
extreme,  and  yet,  so  long  as  his  corruption 
or  bis  ignorance  do  not  transpire,  no  very 
material  suffering  may  ensue  from  it : let  him 
be  generally  thought  so,  whether  he  be  or  be 
not  so,  is  a matter  of  small  moment,  other- 
wise  than  to  his  own  conscience.  An  alarm, 
an  opinión  of  insecurity,  equally  general,  is 
the  necessary  consequence : and  where  there 
is  no  opinión  of  security,  as  well  might  there 
be  no  justice.  Insecurity  unapprehended  is 
but  a lateut  source  of  contingent  misfortune 
to  the  few:  insecurity  perceived  or  supposed 
is  a fund  of  actual  and  present  uneasiness  to 
the  many.*  Possessing  the  confidence  of 
the  people,  then,  is  the  first  requisite  in  this 
line:  deserving  it,  is  but  a secondary  one. 
This  in  England  is  one  of  the  great  argu- 
menta for  juries. 

Fit  or  unfit  to  make  the  choice  in  the  first 
instance,  the  propriety  of  the  people’s  pos- 
sessing the  power  of  amotion  will  be  equally 
indisputable.  The  danger  is  much  greater 
of  their  failing  in  the  right  of  choosing,  than 
in  the  exercise  of  the  power  of  correcting  a 
bad  choice.  The  right  they  will  have  to  ex- 
ercise before  trial ; the  power,  not  till  after 
trial : the  right  they  may  make  an  improper 
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use  of,  without  either  cruelty  or  injustice ; 
the  power  they  cannot  make  an  improper  use 
of,  without  incurringboth  those  imputations. 
Give  them  the  power  of  amotion,  the  same 
source  afiTords  the  mischief  and  the  remedv : 
deny  it  them,  the  mischief  of  an  unfort  uñat  e 
exercise  of  the  right  of  choosing  remains  with . 
out  remedy. 

3.  It  concerns  the  reputation  of  the  people, 
it  concerns  the  general  reputation  of  their 
fitness  to  bear  a part  in  government,  that  a 
door  should  be  left  open,  and  that  as  easy  a 
one  as  possible,  to  the  correction  of  any  mis- 
takes  they  may  chance  at  first  to  fall  into, 
especially  at  the  outset  of  their  career.  The 
people  have  their  ill-wishers : the  people,  not 
less  than  individuáis,  have  their  enviers,  who 
will  not  be  unvigilant  in  discovering,  ñor  un- 
industrious  in  magnifying  and  trumpeting  any 
such  mistakes.  To  pronounce  them  misei- 
able,  and  to  wish  to  see  them  make  themselves 
so ; to  prophecy  evil,  and  to  wish  to  see  the 
prophecy,  however  calamitous,  verified ; are 
propensities  unhappily  but  too  nearly  allied 
in  human  nature.  Their  power,  like  that  of 
individuáis,  must  depend  upon  their  reputa- 
tion : and  those  who  wish  well  to  the  one 
cannot  be  too  careful  of  the  other. 

On  this  occasion,  as  on  so  many  others, 
mark  well  the  excellence  of  popular  govern- 
ifient,  and  the  solution  it  aflfords  to  difficulties 
which  under  any  other  would  be  insuperable. 

Lodged  in  any  other  hands,  the  power  of 
amotion  would  be  tyrannical  and  full  of  dan- 
ger : the  exercise  of  it  would  seldom  deserve 
to  command  the  confidence  of  the  people,  and 
still  seldomer  command  it.  Arbitrary  power 
on  the  part  of  the  censor  would  reduce  to 
the  condition  of  tools  and  slaves  those  who 
had  the  misfortune  to  be  subject  to  the  cen- 
sure : what  they  did  for  justice’  sakc,  would 
be  attributed  to  fcar : they  might  as  well  be 
corrupt,  since  they  would  be  as  unpopular  as 
if  they  were. 

When  the  question  as  to  the  disposal  of 
power  is  only  betweeii  individuáis,  or  bodies 
of  men,  not  dependent  upon  the  people,  a 
known  policy  is,  not  to  lodge  the  right  of 
nomination  and  the  power  of  amotion  in  one 
and  the  same  hands.  Why?  Because  what- 
ever  were  the  causes  of  a man’s  making  a bad 
choice,  pride  and  self-love  would  join  with 
them  in  preventing  his  making  a better. 
Against  the  people,  this  policy  has  no  ground 
to  stand  upon.  Upon  the  people,  especially 
upon  a people  voting  by  ballot,  those  pas- 
sions  have  no  hold.  The  persons  called  upon 
to  correct  the  mistake,  will  not  be  numeri- 
cally  the  same  wúth  those  who  made  it.  So- 
ciety  in  error  would  relieve  them  under  the 
uneasiness  of  shame : but  the  secresy  which 
covers  their  acts  would  save  them  irom  so 
much  as  feeling  it.  The  people  are  accord- 
ingly  as  noted  for  their  readiness  to  recogmse 


• See  Ch.  IV. 
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their  errors,  askings  andother  individuáis  in 
high  office  have  been  for  their  averseness. 

If  you  will  not  give  the  people  both,  bet- 
tcr  deny  them  the  right  of  election  than  the 
power  of  amotion.  In  what  respect  is  the 
right  of  any  valué  to  them?  Only  as  a means 
of  lessening  the  danger  of  such  a choice  as 
would  give  them  reason  for  wishing  they  had 
the  power.  Of  what  use  to  them  to  have  the 
filling  of  the  station  with  a man  who  pos- 
sesses  their  confidence  at  the  time,  unless  it 
be  that  they  may  pitch  upon  one  who  will  con- 
tinué 30  to  do  ? But  will  he  ? That  is  the 
quustion : upon  the  inducements  that  are 
given  him,  dependí  the  answer.  To  an  indi- 
vidual, the  right  of  nomination  lias  quite  an- 
other  valué : it  is  patronage ; it  is  homage, 
flattery,  Services  of  all  kinds,  marketable,  and 
unmarketable ; it  is  whatever  sort  of  sugar- 
plum  the  grown  child  finds  most  to  his  pa- 
late.  To  the  people  as  a body,  it  has  no  such 
properties : they  have  no  pride  to  gratify, 
no  personal  interest  to  pursue.  Individuáis 
among  them  may  have  ; but  in  as  far  as  they 
have,  their  interest  stands  opposed  to  that 
of  the  collective  body ; and  the  object  of  the 
laws  on  this  head  should  be  to  smother  such 
affections,  not  to  parnper  them. 

Unpopularity  outof  the  question,  remedies 
will  be  requisite  against  the  several  species 
of  unfitness,  to  the  existence  or  imputatioh 
of  which  unpopularity  may  owe  its  birth,  as 
to  its  most  natural,  as  well  as  only  rational, 
rauses.  All  these  would  afford  so  many 
distinct  grounds  for  the  institution  of  this 
power,  under  any  System,  and  in  whatever 
hands  the  power  were  thought  proper  to  be 
lodged : whether  it  were  given  to  the  people, 
or  to  pcrsons  out  of  their  dependence ; and 
whether  in  the  view  of  securing  their  con- 
tentment  and  repose,  or  under  any  fantastic 
notion  of  fitness  without  reference  to  that 
end.  In  these  several  cases  it  must  be  con- 
sidered  in  the  double  character  of  a cure,  and 
of  a preventative.  Where  it  would  seem  most 
harsh  as  a cure,  the  power  of  applying  it  in 
that  character  is  not  the  less  necessary,  since 
upon  its  capacity  of  being  so  applied  depends 
its  power  of  operating  in  the  character  of  a 
preventative. 

1.  At  the  head  of  these  species  of  unfitness 
stands  improbili/.  I mean  here  that  lesser  or 
more  questionable  measure  of  improbity  that 
would  elude  the  grasp  of  punishment.  For* 
feiture  is  no  remedy : for  the  distinction  be- 
tween  forfeiture  and  the  power  of  amotion 
is,  that  the  former  can  only  be  applied  judi- 
cially,  that  is,  upon  specific  and  conclusive 
evidence,  and  inthewayof  punishment.  But 
a judge  may  have  lost  all  character  a thou- 
sand  times  over,  and  even  be  universally 
deemedguilty  in  a thousand  specific  instances, 
without  its  being  possible  to  find  evidence  for 


punishment  to  fix  upon.*  Appeal  is  no  suf- 
ficient  remedy.  Appeal  administers  a corree- 
tive  in  each  particular  instance:  but,  besides 
that  the  corrective  applies  not  to  judges  of 
the  highest  rank,  amotion  may  be  necessary 
to  eífect  a radical  cure,  when  the  demand  for 
a repetition  of  the  corrective  becomes  so  fre- 
quent  as  to  be  troublesome. 

Under  the  reign  of  unwritten  law,  there 
are  two  cases  in  which  a judge,  under  the 
single  condition  of  keeping  his  own  secret, 
may  decide  which  way  he  picases,  and  give 
the  most  corrupt  affections  the  fullest  gratifi- 
cation : one  is,  where  past  decisions  clash  with 
each  other;  the  other  is,  where  they  clash 
with  reason.  In  the  English  law,  would  it 
be  ditficult  to  find  examples  ? The  diíficulty 
would  be  rather  to  avoid  meeting  with  them. 
If  improbity  has  so  seldom  taken  this  advan- 
tage,  thank  the  men,  or  thank  publicity ; but 
do  not  thank  the  unwritten  law,  and  least  of 
all  the  legislator,  who  sits  with  his  hands  be- 
fore  him  in  vi^  of  such  a nuisance. 

2.  Next  st^ds  the  want  of  intelliyence ; 
and  especially  where  it  has  a decline  of  facul- 
ties  for  its  cause.  In  a failure  of  justice,  the 
degree  only  is  material;  the  cause  no  other- 
wise  than  as  it  influences  the  degree.  The 
power  of  iunotion  is  still  more  necessary  where 
blameless  incapacity,  than  where  improbity, 
is  the  cause.  Improbity  may  bring  a man 
under  the  law  of  forfeiture  ; and  a sure  eflfect 
of  it  is  to  excite  indignation,  and  provoke 
men  to  cali  for  the  execution  of  that  law. 
Blameless  incapacity,  especially  where  it  is 
the  result  of  age,  has  the  contrary  effect  of 
exciting  compassion,  and  disposing  men  to 
forget  the  intei-est  of  the  public  in  their  sym- 
pathy  for  the  individual.  Here,  then,  comes 

• How  can  you  punish  a man  merely  for 
judging  wrong,  if  with  a colour  of  right,  with- 
out knowing  bis  motive  ? And  if  his  motive  be 
a partiality  which  betrays  itself  by  no  expres- 
sion,  how  are  you  to  discover  it  r A judge  has 
exercised  a legal  discretion  in  a particular  way, 
through  a corrupt  motive — How  are  you  to 
punish  him,  when  the  act  itself  is  not  illegal  ? 
The  motive  isbut  partiality,  and  a man,  without 
being  partía!,  may  have  exercised  the  discretion 
in  the  same  way  ? In  order  to  screen  a friend  by 
suppression  of  evidence,  he  refuses  to  reprove  a 
man  legally  convicted  of  a capital  offence — Who 
can  say,  with  the  confidence  necessary  for  in- 
flicting  punishment,  that  this  was  his  motive, 
when  it  is  of  the  essence  of  a rrarieve  to  be 
granted  or  refused  at  pleasure  ? Read  the  re- 
ports  made  to  the  House  of  Commons  in  1781 
and  1782,  and  see  how  ^ssible  it  is  for  hearts 
hardened  and  understandings  depraved  by  Eng- 
lish jurisprudence,  to  tum  a coimtry  upside  down, 
and  make  a people  miserable,  without  giving  a 
hold  to  punishment.  Accordingly,  the  power  of 
amotion,  exercised  in  one  instance,  seems  to  have 
administered  some  check  to  the  mischief:  thou^ 
unishment,  after  having  been  attempted,  has 
cen  abandoned  as  impracticable. 
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in  one  use  of  the  permanency  of  sdary  not- 
withstanding  amotion. 

Age  will  not  draw  the  line:  one  man’s 
faculties  serve  him  better  at  eighty  than  an- 
other’s  at  threescore.  The  lust  person  to 
ackno\vledge  them  deficient,  will  commonly 
be  the  man  himself.  They  will  be  good 
enough  for  otber  men’s  biisiness,  when  they 
suffice  no  longer  for  his  own.* 

3.  Thirdly  may  be  mentioned  karskness  and 
ill-humouT: — the  failings  that  stand  opposed 
to  the  niinor  virtues  of  affabiliti/,  patience,  and 
condesceusion.  111-humour  tends  to  precipita- 
ron : and  the  variety  of  ways  in  which  pre- 
cipitation  may  opérate  injustice,  have  been 
already  stated:f  a man  might  as  well  judge 
without  documents,  as  not  allow  himself  time 
for  considering  them,  and  giving  them  their 
due  w'eight.  Harshness  and  ill-humour  tend 
to  injustice  in  another  way:  by  intimidating 
the  suitor,  preventing  him  from  displaying 
his  case  to  its  best  advantage,  and  thus  sacri- 
ficing  the  modest  and  the  timid  to  the  bold 
and  resolute ; those  who  have  the  best  title 
to  favour,  to  those  who  have  least  need  of 
it.  It  is  rather  difficult  to  conceive  a judge, 
unexceptionable  in  other  respects,  removed 
for  this  single  cause : but  it  is  still  more  diflfi- 
cult  to  conceive  that,  with  the  power  of 
amotion  hanging  over  his  head,  a man  should 
in  this  way  expose  himself  to  the  exercise 
of  it;  especially  when  the  injuring  his  pros- 
pect  of  promotion  would,  in  every  raiik  but 
the  highest,  be  a still  more  certain  conse- 

quence.J 

• 1 avoid  insuring  to  a man  the  continuance 
of  his  salary  upon  resignation,  for  the  obvious 
reason  of  not  turning  the  establishment  into  a 
nest  of  sinecures.  When  a judge  desires  a re- 
treat,  he  has  but  to  get  a friend  to  prense  his 
amotion  on  the  ground  of  a decline  of  faculties, 
and  signify  his  concurrence.  In  the  same  way 
he  may  sol'ten  the  harshness  of  amotion,  when 
the  proposition  does  not  originate  with  himself. 
Pensions  of  retreat,  as  given  in  England,  opérate 
much  more  effectually  as  a fund  of  peculation 
and  corruption,  than  as  a remedy  to  tnis  griev- 
ance.  The  cases  where  the  pensión  is  granted 
are,  where  a lazy  judge  has  a minister  for  his 
friend,  and  where  the  minister  has  a friend  whom 
he  wants  in  the  judge’s  place.  The  cases  where 
the  pensión  is  not  granted  are,  where  the  judge 
is  too  incapable  to  pretend  to  do  business,  and 
where  he  (loes  it  so  badly  that  his  not  pretending 
to  do  it  would  be  a blessing.  Examples  of  both 
th'jse  cases  are  fresh  enougn  in  memory. 

The  power  of  amotion,  lodged  in  the  King 
upon  a(idress  from  the  two  houses,  is  in  such  a 
case  a remedy  only  in  ñame.  M^ho  cares  enough 
for  justice,  to  maíce  an  invidious  motion  against 
an  obnoxious  judge  ? How  could  such  a deter- 
mination  be  fonned  without  evidence  ? and  how 
could  evidence  be  had,  without  trpng  over  again, 
and  that  in  each  house,  tiie  causes  in  the  courae 
of  which  his  incapacity  is  supposed  to  have  dis- 
played  itself  ? 

+ Ch.  IV.  § 1. 

f In  English  judicature,  notwitlistanding  the 
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4.  Under  the  general  term  of  hastihess 
lurks  a particular  yice  in  judicature,  that  has 
scarcely  yet  obtained  a ñame— a sure  sign 
that  the  importan  ce  of  the  opposite  virtue 
has  never  been  noticed  as  it  deserves.  It 
consists  in  the  judge’s  taking  for  his  solé 
object  his  own  private  satisfaction  relativo  to 
the  merits  of  each  question  and  the  rectitude 
of  each  act : not  staying  to  inquire  of  himself 
whether  the  whole  proceeding,  if  spread  open 
before  the  public  exactly  as  it  took  place, 
would  wear  the  same  face  of  propriety  in  the 
public  eye.  He  makes  up  his  own  mind : and 
W'hat  other  people  may  think  about  the  mat- 
ter,  is  what  he  forgets  or  disdains  to  ask  him- 
self. His  own  mind  is  made  up  — and  those 
of  other  men,  if  they  will  be  impertinent 
enough  to  intermeddle,  are  left  to  make  them- 
selves  up  as  they  can.  It  is  by  this  faculty 
of  annihilating  the  public,  and  putting  self 
into  the  vacaney,  that  some  men  have  got  a 
ñame,  by  trying  causes,  as  if  for  a vvager, 
against  time ; so  many  causes  within  the  hour ; 
as  men  of  inferior  ambition  run  miles,  drink 
pots  of  beer,  and  ring  bob-majors.  Under  a 
System  of  judicature  in  which,  after  six  months 
spent  in  doing  nothing,  the  longest  cause  is 
squeezed  into  a day,  and  as  many  as  a pro- 
vince  can  afford  in  half  a year  into  two  days, 
this  talent,  so  long  as  it  confines  itself  to  the 
theatre  -which  thus  calis  for  it,  is  neither 
without  its  apology  ñor  without  its  use  : and 
admiration  is  divided  between  the  master 
that  can  see  such  work  done,  and  the  work- 
man  that  can  go  through  with  it.  But  under 
a rational  system,  all  thesc  modes  of  self- 
satisfaction  would  be  ranked  together,  with 
no  other  difference  than  what  the  effcct  upon 
public  satisfaction  may  prescribe.  To  the 

purity  so  justly  edebrated  in  the  higher  class  of 
judges,  a deticieney  in  these  minor  virtues  has 
been  no  unfrequent  failing.  The  difference  in 
this  respect  is  said  to  have  been  remarkable 
between  single  judges,  and  courts  in  which  four 
judges  sit  together.  The  same  man  who  has 
been  complained  of  as  stern,  hasty,  and  dogma- 
tical,  when  sitting  alone,  has  been  observed  to 
have  assumed  the  opposite  virtues,  and  that  not- 
withstanding  a rise  of  rank,  when  checked  by 
the  presence  and  co-ordinate  authority  of  three 
colleagues.  This  has  been  represented  as  a 
palliative  to  the  indisputable  inconvenienccs  of 
numbers  in  judicature : the  more  so,  as  from 
such  hastiness  injustices  have  not  unfrequently 
been  observed  to  arise,  though  without  irnpro- 
bity,  because  without  any  intention  or  conscious- 
ness  of  injustice.  Certain  it  is  also,  that,  though 
since  the  days  of  Lord  Bacon  there  has  been  no 
such  thing  as  a corrupt  chancellor,  there  has 
been  no  want  of  rough  and  surly  ones.  This 
use  of  numbers,  whatsoever  may  be  its  imm>rt- 
ance  under  the  English  system,  would  be  nothing 
under  mine.  Under  the  English  system,  no  nght 

of  election no  power  of  amotion  in  the  people 

— no  dependcnce  on  the  people  for  promotmn  -- 
appeal  too  expensive  to  be  within  the  reach  of 
an  ordinary  purse. 
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pood  eíTccts  of  the  power  of  amotion,  may 
thprefore  be  added  the  natural  tendency  it 
híis  to  put  a check  upon  velocity  in  judica- 
tuic,  haVing  such  forgetfulness  for  its  cause. 
Shoiild  a judge  look  upon  his  own  satisfac- 
tion  as  cverytbing,  and  that  of  the  people  as 
nothing,  they,  with  somewhat  hetter  reason, 
inay  look  upon  his  as  nothing,  and  their  own 
US  everything.  But  a judge  amenable  to  the 
people,  and  rcinovable  by  the  people,  will 
knovv  hetter  than  to  put  them  to  the  trial. 
The  sort  of  instinct  created  by  an  habitual 
sense  of  interest,  will  teach  him  upon  the 
hench,  what  reflection  and  investigation  may 
teach  the  philosopher  iji  his  closet — that  ap- 
parent  justicc  is  everything,  and  that,  iníhe 
civil  branch  at  least,  real  justice,  except  as 
prod active  of  apparent,  is  of  no  use. 

“ Oh,  but  independence  ! What  becomes, 
nt  this  rate,  of  your  judge’s  independence?” 
What  care  I ? The  thmg  necessary  to  a judge 
is  probity : and  probity,  we  have  seen,  is  the 
result,  not  of  independence,  but  of  its  oppo- 

sitc “ What,  then,  is  independence,  after 

ttll,  of  no  use  ?”  Oh,  yes : of  great  use,  under 
a despotic  or  corrupt  constitution ; and,  for 
the  same  reason,  of  worse  than  none,  under 
a sound  and  popular  one.  In  the  former  in- 
stance,  it  is  independence  that  has  received 
the  praise,  but  in  every  instance  it  is  depend- 
ence  that  has  earned  it.  Independence  is  a 
felative  term : according  to  the  object  yon 
refer  to,  so  is  your  doctrine  about  independ- 
ence tnie  or  false.  Independence,  as  against 
individuáis,  is  favourable  to  probity.  Why? 
Becausc  it  leaves  a man  more  dependent  than 
he  would  be  otherwise  on  the  opinión  of  the 
people.  Independence,  as  against  a despot, 
is  favourable  to  probity.  Why?  Because  it 
not  only  alloios  a man  to  obey  those  influ- 
ences  which  strengthen  the  bands  of  his  de- 
pendence  on  the  people,  but  ohliyes  him : for 
under  a despot,  the  strength  of  the  people 
is  the  only  prop  that  independence,  as  it  is 
callcd,  can  have  to  lean  on.  It  is  depend- 
ence,  then,  dependence  in  the  true  and  abso- 
lute  sense  of  the  word,  that  is  the  cause  and 
ineasure  of  that  relative  quality,  which  has 
been  so  much  magnified  under  the  ñame  of 
independence.  Is  independence,  true  and  ir- 
relative  independence,  favourable  to  probity? 
Then  so  is  despotism : for,  what  is  sueh  in- 
dependence but  despotism  ? Independent 
would  yon  have  your  judge?  Ofwhom?  Of 
a despot,  doubtless.  But  why?  only  that  he 
himself  may  be  one  ? If  a despot  had  no- 
thing amiss  about  him,  where  would  be  the 
harm  of  being  his  tool?  When  you  fly  to 
independence  for  protection,  what  is  it  you 
are  afraid  of?  Is  it  not  despotism?  and  do 
vou  think  to  save  yourself  from  it,  by  running 
into  its  mouth  ? What  mean  you  by  the  word 
despot  9 What,  but  a man  on  whom  others 
are  dependent,  while  he  himself  is  independ- 
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ent  of  every  one?  On  a judge,  all  men  are 
dependent,  as  far  as  they  are  subject  to  his 
jurisdiction.  Have  you  made  him  on  his  part 
independent  of  every  one — independent  of  the 
people  ? He  is  then  the  very  thing  you  mean 
by  a despot,  or  the  word  despot  has  no  mean- 
ing.  Is  your  despot  to  make  a good  judge, 
merely  because  there  is  nobody  above  him, 
or  on  one  side  of  him,  to  make  him  other- 
wise  ? Ñero,  Caligula,  Commodus,  and  Ca- 
racalla,  would  then  have  made  good  judges. 
Set  a man  above  the  people,  let  him  be  above 
caring  for  what  they  think  of  him,  indolence 
alone,  without  any  other  tempter,  is  quite 
enough  to  make  him  an  abominable  judge: 
he  will  come  upon  the  bench  constantly  drunk, 
as  in  former  days  English  chancellors  have 
done  every  now  and  then : he  will  hear  a 
cause  between  sleeping  and  waking,  and,  as 
he  opens  his  eyes,  yawn  out,  Judgment  for 
the  plaintiff,  or  Judgment  for  the  defendant, 
as  the  one  or  the  other  phrase  happens  to 
come  uppermost : he  will  order  the  traveller 
to  be  hanged  instead  of  the  highwayman,  and 
then  laugh  at  the  mistake. 

Under  the  former  government  in  France, 
the  courts  of  judicature  called  parliaments 
were  as  independent  as  anything  could  be 
under  the  shadow  of  an  arbitrary  sceptre. 
What  carne  of  the  independence  ? Good  and 
bad  at  the  same  time : good,  as  far  as  it  was 
dependence ; bad,  as  far  as  it  was  independ- 
ence : good,  as  far  as  it  was  independence  with 
reference  to  the  monarch ; bad,  as  far  as  it 
was  independence  with  respect  to  the  people. 
Virtue  and  courage,  derived  from  legitímate 
dependence,  made  them  the  heralds  of  the 
States- General;  corriiption,  derived  from  the 
dream  of  independence,  made  them  rebels  to 
the  National  Assembly. 

“ What,  then,  would  you  make  your  judge 
the  sport  of  every  gust  of  passion  which  may 
overbear  for  a moment  the  reason  of  the 
people  ? ” No,  certainly  : and  I take  caie 
he  shall  be  so  in  no  case.  But  why  not  ? — 
That  he  may  be  independent  of  their  opinión  ? 
No,  surely : but  that  his  dependence  on  it 
may  be  the  more  genuine  and  the  more  se- 
cure.  Individuáis  or  bodies,  speak  of  their 
Opinión,  what  mean  you?  The  opinión  of 
the  moment  ? No  : but  the  opinión  of  their 
Uves.  Their  opinión  in  a storm  ? No : but 
their  opinión  in  fair  weather.  The  opinión 
that  has  been  stolen  from  them  by  the  lie  of 
the  day  ? No  : but  the  opinión  that  succeeds 
it,  when  time  and  detection  have  condemned 
the  lie  of  the  day  to  silence.  Speak  of  the  opi- 
nión of  a body,  what  mean  you  ? — The  opinión 
of  a smaller  part  of  it,  or  of  the  majority  of 
a moment  ? No  : but  of  that  majority  which 
keeps  the  field  and  governs.  It  is  for  this 
cause  amongst  others  I preserve  the  salary, 
should  the  office  be  withdrawn  without  spe- 
cifíc  delinqueney  judicially  pronounced. 
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But  though  I could  find  for  my  jiidge  no 
K>rt  ot  shelter,  much  sooner  would  I commit 
him  even  to  the  mercy  of  the  storm,  than 
run  any  risk  of  seeing  him  either  a deapot  or 
a despot’s  journeyman.  Hovv  much  better 
tbat  the  one  shoiild  suffer  now  and  then 
through  the  fault  of  the  tnany,  than  the  many 
be  continually  sufFering  through  the  fault  of 
one  ! Will  such  dependence  be  hurtful  to 
bis  probity  ? No  : for  though  even  the  most 
upright  conduct  should  be  no  absolute  secu- 
rity,  yet  upright  conduct  will  be  ahvays  his 
best  chance. 

But  I have  not  that  horror  of  the  people. 
I do  not  see  in  them  that  savage  monster 
which  their  detractors  dream  of.  The  in- 
j ustices  of  the  Athenians,  had  they  been  ten 
times  as  frequent  as  they  were,  would  not, 
in  my  view  of  things,  be  much  to  the  present 
purpose.  Had  the  Athenians  representative 
bodies  ? — had  they  the  light  of  two  thousand 
years  of  history  to  guide  them  ? or  the  art  of 
printing  to  diíFuse  it  ? When  the  Athenians 
were  cruel  and  unjust,  were  the  Dionysiuses 
and  Artaxerxeses  less  so  ? In  the  people,  in- 
justice  has  at  least  been  followed  by  repent- 
ance : acting  in  bodies,  and  especially  under 
the  veil  of  secresy,  they  have  not  that  pride 
which  keeps  men  from  growing  better  : a 
despot,  when  he  has  injured  a man,  hates  him 
but  the  more.  As  little  would  my  notion  of 
the  probable  conduct  of  the  people,  that  is,  of 
select  men  chosen  by  select  men,  in  the  exer- 
cise  of  an  unquestioned  right,  in  quiet  times, 
be  taken  from  the  conduct  of  a few  unknown 
individuáis  among  a vast  multitude,  in  the 
heat  of  a revolution  brought  on  by  excess  of 
despotism.  Much  sooner  would  I look  to 
America,  where  the  people  bear  undisputed 
sway,  and  ask,  in  so  many  years  of  popular 
government,  what  violences  or  injustice  to 
the  prejudice  of  their  servants  have  ever  yet 
been  presented  by  the  history  of  thirteen 
commonwealths  ? 

But  if  the  people  are  not  fit  to  exercise 
jiidgment,  in  a case  of  necessity,  and  that  a 
case  which  may  never  happen,  what  shall  we 
say  of  the  system  which  puts  them  to  judge 
constantly  and  in  all  cases  ? If  chosen  men 
among  them  are  not  fit  to  judge,  what  shall 
we  say  of  men  taken  without  choice  ? If  the 
uiajority  of  a body  so  selected  is  in  so  rare  a 
case  no  safe  rebanee,  what  shall  we  say  to 
them  when  taken  at  random  in  so  small  a 
number  as  twelve  ? Yet  such  a system,  be- 
cause  an  oíd  one,  is  looked  upon  as  the  causa 
sine  quá  non  of  all  possible  security,  by  those 
who  for  the  opposite  reason  would  tremble 
at  the  thought  of  committing  to  any  assembly 
that  could  be  called  a popular  one,  the  power 
of  ridding  themselves  of  a had  judge.  But 
of  this  under  the  head  of  juries. 
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§ 2.  Inconvenhnces  of  Periodical  Election 
without  power  of  amotion,  andwith  or 
without  intervals  of  exclusión. 

That  judges  ought  to  be  in  a state  of  de- 
pendence with  regard  to  the  people,  is  a pro- 
position  that  in  the  National  Assembly  seeras 
to  have  met  with  very  general  acceptance. 
But  for  the  efficient  cause  of  this  dependence, 
instead  of  a power  of  revocation,  short  leases 
and  frequent  renewals  have  been  proposed, 
accompanied  even  with  forced  intervals  of 
exclusión. 

That  the  latter  mode  possesses,  in  compa- 
rison  with  the  former,  any  the  smallest  ad- 
vantage  whatsoever,  will,  I believe,  never  be 
shewn. 

Disadvantages  it  possesses  the  following  ; 
and  those  of  no  inconsiderable  importance : 

1.  It  throws  awaij  the  benefit  of  experience : 
a sort  of  profusión  very  ill  reconcilable  to 
the  rules  of  pnidence.  The  notion  of  facility 
in  the  business  belonging  to  this  office  is  very 
good  as  a wish,  but  very  ill-considered  as  an 
Opinión.  The  necessity  of  technical  knowledge, 
of  an  acquaintance  with  the  complicated  and 
discordant  system  of  judicalure  as  still  sub- 
sistiny,  is  but  a temporary  one.  Be  it  so  : 
but  though  the  laws  were  as  simple  as  angels 
are  puré,  jiidicature  could  never  be  brought 
within  the  competence  of  an  uninstructed 
and  unexperienced  mind.  The  application  of 
the  law  to  the  fact,  the  inquiry  whether  the 
evidence  as  exhibited  brings  the  matter  of 
fact  within  any  of  the  species  laid  down  iu 
this  or  that  part  of  the  general  map  of  law, 
is  a task  that  is  and  ever  will  be  fiable  to 
require  a considerable  skill  in  the  valué  ot 
words,  a considerable  degree  of  proficieney 
in  that  abstruse  and  formidable  branch  ot 
Science,  distinguished  by  the  repulsive  appel- 
lations  of  logic  and  metaphysics.  The  putting 
together  and  weighing  one  against  another 
that  multitude  of  obscure  and  discordant 
links,  which  a cause  will  sometimes  exhibit, 
of  a Chain  of  evidence,  is  a task  to  which  no 
ordinary  powers  of  discernment  will  be  equal: 
the  investigating  them  is  a pursuit  to  which 
no  vulgar  measure  of  sagacity  will  suffice.  In 
all  other  fines,  shall  practico  be  essential  to 
improvement,  and  in  this  alone  a matter  ot 
indifference  ? Are  raen  bred  tailors  or  shoe- 
makers  by  nature  ? and  is  there  less  difficulty 
in  trying  a long  and  intricate  cause,  than  in 
making  a pair  of  breeches  or  a shoe  ? True 
it  is,  that  to  certain  purposes,  and  as  far  as 
concerns  a few  simple  operations,  every  man 
is  called  upon  — every  man  may  be  more  oi 
less  qualified,  to  be  a judge.  But  in  \ybat 
way  ? Just  as  every  man  may  upon  a pinch 
be  called  upon  to  be  a tailor,  a shoemaker, 
a physician,  or  a practiser  in  any  other  mys- 
tery.  Does  that  prove  that  all  raen  can  make 
shoes,  one  man  as  well  as  another,  and  every 
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man  without  having  learnt  it?  No,  certain- 
Iv.  Causes  there  doubtless  are,  that  may  be 
judgcd  by  almost  anybody : I will  go  forther ; 
the  bulk  of  causes  may  be  in  this  cpe : but 
the  causes  that  come  before  tbe  judge  so 
called,  are  among  the  most  difficult  and  most 
intricate  that  the  treasury  of  human  transac- 
tions  furnishes  ; and  it  is  particularly  for 
thcm  that  he  is  constituted  judge. 

Once  more,  note  the  distinction  between 
rea/ justice  and  apparent:  instinct  may  serve 
a man  to  do  justice;  but  it  requires  culti- 
vated  reason  to  show  that  justice  has  been 
done : to  make  it  appear  even  to  the  by- 
standcrs,  who  see  every  thing  as  it  passes : 
much  more  to  the  judge  above,  who  has  seen 
notliing  about  the  matter : to  observe  the 
rules  laid  down  by  the  law ; and  to  prove, 
against  the  severest  scrutiny,  that  those  rules 
llave  bcen  observed. 

No  art,  no  Science,  no  córner,  however 
obscure,  in  the  obscurest  art  or  science,  that 
may  not  furnish  questions  for  the  decisión 
of  a judge  ; and  judges,  it  has  been  thought, 
may  be  taken  from  any  counter,  or  from  be- 
hind  any  hedge ! 

The  valué  of  a common  soldier  increases 
with  every  day  of  service:  and  is  the  disci- 
pline of  the  judgment-seat  a matter  of  less 
diíficulty  tban  the  discipline  of  the  ranks  ? 
In  the  military  line,  the  hardship  of  compul- 
sión gives  the  only  objection  against  a man’s 
being  kept  to  the  profession  so  long  as  he  is 
able  to  handle  the  implements  of  it.  Shall 
the  soldier,  though  averse  to  bis  station,  be 
confined  to  it ; and  the  judge,  though  wedded 
to  his,  be  turned  out  of  it  without  merey  ? 

2.  It  weakens  the  mithority  of  courts  of 
appeal,  by  destroying  the  only  natural  titíe 
which  one  court  can  have  to  more  confidence 
than  another.  Superior  skill  rendered  pro- 
bable by  superiority  of  experience  — popula- 
rity  proved  by  continuance  in  a station  from 
which  unpopularity  would  have  removed  him 
— such  is  the  certifteate  of  superior  merit 
which  a judge  of  appeal  has  upon  my  plan  to 
produce.  Adopt  the  system  of  periodical 
c Alusión,  and  as  soon  as  a judge  has  acquired 
a little  experience  and  reputation,  you  de- 
prive yourself  of  his  service. 

3.  It  is  prejudicial  to  the  legitímate  de- 
pendence,  or  vvhat  is  commonly  called  the 
independence  of  the  judge.  It  lays  him  at  the 
merey  of  the  interest  or  the  caprice  of  any 
individual  who  may  happen  for  the  moment 
to  be  in  credit  with  the  people.  While  he  is 
ílrudging  at  his  duty,  up  starts  an  advócate 
at  the  election  town,  cutehes  hold  of  some 
unlucky  incident  which  had  made  him  ene- 
mies,  harangues  the  people,  turns  the  tide 
against  him,  and  seats  himself  in  his  place. 
Can  you  expect  him  to  sit  still  and  see  him- 
self attacked,  without  taking  mensures  to 
defend  liimself  ? While  he  sbould  be  thinking 
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of  doing  his  duty,  he  will  be  thinking  howr 
to  keep  up  his  interest:  while  he  should  be 
judging  the  people,  he  will  be  thinking  how 
to  court  their  leaders. 

“ And  may  not  all  this  happen  just  as  well 
under  the  power  of  amotion?”  By  no  means. 
There  is  a wide  difference  between  turning 
a man  out  point-blank,  where  there  is  no- 
body  to  compare  with  him,  and  indirectly 
by  the  prcference  given  to  another.  In  the 
first  case,  you  must  make  him  out  to  be  ab- 
solutely  unfit : in  the  other  case,  all  you  have 
to  maintain  is,  that  there  is  some  one  person 
in  the  world  fitter.  In  the  one  case,  yon 
load  yourself  with  the  unmixed  odium  of  ac- 
cusation : in  the  Other  case,  you  find  relief 
in  commendation.  In  the  one  case,  it  is  all 
puré  hostility ; in  the  other  case,  while  you 
provoke  an  enemy,  you  gain  a friend. 

4.  It  exposes  him  to  the  contagión  of  par- 
tiality.  The  prívate  connexions  of  a judge  in 
full  business  (and  mine  can  hardly  be  other- 
wise,)  will  stretch  but  little  beyond  the  nar- 
row  circle  of  his  family.  His  suitors  and  his 
audiences  are  his  visitors:  duty  gives  him 
these  connexions,  and  time  scarce  allows  him 
any  other.  When  you  have  turned  him  out 
of  his  Seat,  and  taken  his  oceupations  out  of 
his  hands,  what  is  he  to  do  with  himself? 
He  must  mix  again  in  prívate  circles,  and 
endeavour  to  find  in  social  intercourse  a 
compensation  for  what  he  has  lost  in  power 
and  dignity.  You  throw  him  upon  the  town: 
you  send  him  to  form  connexions  and  con- 
tract  partialities ; and  when  you  have  thus 
corrupted  him,  you  let  him  come  back  again 
to  his  place. 

5.  It  aggravates  inequality,  and  strengthens 
aristocratical  monopoly,  by  rendering  the  si- 
tuation  untenable  to  every  one  who  has  not 
a fortune  of  his  own  smtable  to  the  dignity 
of  the  office.  A man  may  judge  at  Ínter  vals, 
but  can  he  live  at  intervals?  Suppose  a man, 
whose  profession  is  his  subsistence,  taken 
from  it,  and  made  a judge.  When  he  is  a 
judge  no  longer,  what  is  to  become  of  him? 
Is  he  to  go  back  to  the  bar,  or  to  the  desk, 
or  to  whatever  other  livelíhood  he  had  be- 
fore ? He  is  then  to  form  connexions  and  to 
break  them,  to  become  partial  and  impartial 
by  turns,  to  take  money  from  people,  and  to 
behave  to  them  as  if  he  had  taken  none.  He 
is  to  favour  great  families  while  he  is  on  the 
bench,  that  they  may  give  him  their  custom 
when  he  returns  to  the  bar,  and  belp  him  to 
mount  the  bench  a second  time.  Elsewhere 
I shall  have  occasion  to  show  how  much  the 
less  fit  a man  is  for  the  service  of  justice, 
for  having  ever  been,  though  it  were  but  for 
once,  in  the  service  of  chicane.  How  much 
vvorse,  if  he  is  to  serve  them  altemately? 
As  well  might  he  preteud  to  serve  them  both 
at  once. 

How  would  it  he  possible  for  him,  if  it 
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Were  fittíng?  In  such  a line,  who  is  there 
that  can  take  up  business  and  drop  it  wben 
he  picases?  When  bis  clients  are  gone  to 
other  lawyers,  who  is  to  send  them  back  to 
him  ? But  if  the  law  affords  him  no  resource, 
where  else  is  he  to  find  one  ? A man  who  has 
l«en  thinking  about  nothing  but  law  all  his 
life  long,  what  else  can  he  be  good  for  ? No 
man,  therefore,  who  is  not  able  to  Uve  at 
his  case  wdthout  the  salary,  M’ill  meddle  with 
the  office ; or,  if  he  does,  so  much  the  worse 
for  the  Service : no  man  who  is  at  once  honest 
and  prudent  will  ventare  to  engage  in  it.  But 
if  no  honest  and  prudent  man  who  cannot  do 
without  a salary  will  accept  of  the  office,  why 
give  a salary  ? Inconvenience  presses  upon 
you  on  all  sides.  Either  you  get  nobody  for 
your  office,  or  you  get  somebody  who  is  not 
fit  for  it;  or  if  you  get  a fit  man,  you  make 
him  an  unfit  one ; and,  at  any  rato,  if  you  give 
money  with  your  office,  it  is  so  much  thrown 
away.  Is  wealth  necessary  to  tempt  a man 
to  accept  of  power  and  dignity?  I should  not 
think  so  : but  of  this  presently. 

Be  this  as  it  may,  by  giving  the  wealthy 
the  monopoly  of  this  great  office,  with  a 
salary  to  boot,  you  increase  that  inequaUty 
which,  as  far  as  can  be  done  without  preju- 
dice  to  the  superior  interests  of  security,  it 
should  be  your  study  to  reduce.  You  divide 
the  people  into  two  classes,  excluding  one  of 
them  from  their  share  in  the  cornmon  bene- 
fits,  while  you  leave  them  their  full  propor- 
tion  of  the  burden.  You  lay  a tax  upon  poor 
and  rich,  to  give  the  produce  among  the  rich, 
seeing  they  are  too  rich  already. 

By  this  injustice  to  individuáis,  is  the  Ser- 
vice at  all  benefited  ? On  the  contrary,  it  is 
injured.  You  shut  out  candidates,  and  you 
shut  out  those  who  are  most  Ukely  to  be  most 
deserving.  What  is  it  that  makes  a man  fit  for 
business,  but  application  ? Who  applies  most 
— the  man  with  a large  fortune,  or  the  man 
with  a small  one  ? Which  is  most  likely  to 
devote  himself  to  dissipation  — he  who  has 
the  means  for  it,  or  he  who  has  none  ? which 
to  lay  in  the  greatest  stock  of  merit — he  who 
sees  nothing  but  merit  that  can  give  him  con- 
sideration,  or  he  who  has  already  in  hand 
that  of  which  merit  could  give  him  but  a 
chance? 

Fancy  not  all  this  while  that  you  are  to 
endow  offices,  only  that  they  may  lie  open 
to  poor  men : for  it  is  but  a bad  method  of 
serving  the  poor  to  tax  the  multitude  of  them 
only  to  make  a purse  for  one.  But  when 
offices  are  to  be  endowed  at  any  rate,  and  a 
given  sum  is  allotted  for  the  purpose,  what 
you  are  fully  warranted  in  doing  is,  to  avoid 
giving  the  preference  to  that  mode  of  dis- 
posing  of  it  that  would  exelude  the  poorer 
man  from  coming  in  for  his  share.  An  office 
Uke  this  would  not  leave  such  a man  as  it 
found  him:  it  would  leave  him  beset  by  ex- 


traordinary  wants,  while  unprovided  with  so 
much  as  ordinary  means. 

The  obviating  of  all  this  incOnvenience  is 
one  of  the  uses  of  the  permanence  of  the  sa- 
lary, notwithstanding  amotion,  whereof  more 
a little  further  on. 

6.  It  endangers  the  peace  of  the  countnj, 
by  keeping  up  the  ferment  of  a perpetual 
eíection,  by  inviting  change,  and  producing 
party  divisions  among  the  people. 

7.  It  endangers  moráis,  by  the  incitenient 
it  affords  to  calumny,  The  fiilsehood  is  de- 
tected — but  it  has  done  its  office;  the  up- 
right  judge  has  been  thrown  out,  and  the 
calumniator  seated  in  his  place.  There  resta 
he  veryquiet,  enjoying  the  fruits  of  his  wic- 
kedness  till  the  next  eíection,  though  it  be 
seven  years  to  come.  But  long  before  that 
time  the  lie  is  forgotten ; and  now,  if  opposed, 
his  solé  concern  is  how  to  invent  more.  This 
is  one  of  the  most  copious  sources  of  that  tide 
of  profiigacy  which  elections  upon  the  Eng- 
lish  plan  bring  in  their  train.  Substituto  or 
add  the  power  of  amotion,  you  crush  the  in- 
centive in  its  birth.  Calumny  has  displaced 
a man ; returning  truth  will  reinstale  him : 
infamy  often,  disappointment  at  any  rate,  will 
be  the  author’s  ultímate  reward. 

I am  aware  here  of  false  geography.  I ain 
not  so  far  misled  by  ñames  as  to  transplant 
English  mischiefs  upon  French  ground.  I am 
sensible  how  wide  the  difference  between  a 
French  eíection  and  an  English  one,  and  liovv 
slight  the  inconveniences  of  the  latter  to  those 
of  the  former.  Bribery,  drunkenness,  and  the 
insolent  meanness  of  personal  solicitation,  are 
here  certainly  out  of  the  case.  Secresy  of 
suffi-age  kills  corruption  in  all  its  shapes,  by 
disarming  it  of  its  hold.  I am  no  less  aware 
of  the  difference  between  an  eíection  by  the 
body  of  the  people,  and  an  eíection  by  the 
elect.  But  lying  on  the  behalf  of  the  candi- 
date,  and  party  dissensions  among  the  people, 
are  evils,  to  the  latter  of  vv'hich  the  virtues 
of  the  French  discipline  afford  but  an  iinper- 
fect  remedy,  and  to  the  former  none  at  all. 
This  probity,  of  which  it  is  so  effectual  a pre- 
servative  on  the  part  of  the  electbrs,  by  leav- 
ing  no  resource  but  imposition  to  improbity 
on  the  part  of  the  candidates,  will  afford  to 
fraud  and  calumny  an  incentive  but  so  much 
the  more  powerful.  Calumny  on  the  part  of 
the  candidato  is  a tribute  of  acknowledgment 
paid  to  the  virtue  of  the  elector : “ It  is  be- 
cause  you  mean  to  give  your  vote  to  the  most 
deserving,  that  I take  all  this  pains  to  make 
you  believe  my  antagonist  is  not  he.”  The 
man  who  canvasses  with  a bribe  in  bis  hand 
or  upon  his  table,  may  save  his  indolence  from 
a deal  of  trouble,  and  his  candour  and  vera- 
city  from  a deal  of  danger : the  strength  of 
his  cause  lies  not  in  the  plausibility  of  his 
pretensions,  but  in  the  goodness  of  his  liquor, 
or  in  the  heaviness  of  his  purse. 
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The  clectlons  which  my  system  admits  of, 
threaten  no  such  mischief.  They  come  on  at 
rare  and  unexpected  intervals : they  present 
a prize  to  gain,  not  a livelihood  to  lose : the 
competition  they  give  birth  to,  is  a contest 
for  distinction,  not  a struggle  for  existence. 

These  inconveniences,  and  greater,  would 
be  of  slight  account  in  comparison  of  the  evil 
of  a des(K)tic  judge : but  wben  that  is  so  ef- 
fectually  got  clear  of  by  tbe  simple  power  of 
amotion,  frequent  election  is  perfectly  unne- 
cessary,  and  the  evils  of  it  stand  uncompen- 
satcd. 

Give  the  power  of  amotion,  forced  inter- 
vals of  exclusión  are  useless  and  unnecessary ; 
withhold  it,  they  are  inconsistent  and  absurd. 
You  won’t  íet  your  judge  be  turned  out  when 
there  is  reason  for  it,  and  you  turn  him  out 
without  mercy  when  there  is  none. 

The  use  of  periodical  exclusión,  if  it  has 
niiy,  is  confined  to  administration.  It  may 
serve  tobreak  confederacies  among  bodies  of 
trustees,  and  renderit  more  difficultfor  them 
to  keep  up  plans  of  conspiracy  against  the 
interests  of  their. principáis.  It  may  serve  as 
an  antidote  to  that  sort  of  mismanagement 
which  is  the  fruit  of  indolence,  by  transfu- 
siiig  young  blood  into  the  oíd  body.  It  may 
loosen,  in  some  degree,  the  shackles  of  that 
corruption  which  is  the  effect  and  the  ob- 
ject  of  arbitrary  patronage.  It  may  serve  as 
aii  help,  or  as  an  imperfect  succedaneum,  to 
I)ublicity,  seconded  by  the  power  of  amotion : 
it  may  serve  as  a spur  to  the  habitual  le- 
thargy,  as  well  as  a check  to  the  occasional 
violence,  of  dark  despotism.  It  may  serve  as 
a palliative  to  the  abominations  of  an  East- 
India-House:  but  what  has  it  to  do  with 
single  judges  administering  open  justice? 

Next  to  the  having  no  periodical  elections, 
is  the  having  them  as  frequent  as  possible. 
Why  ? Because  the  oftener  they  come  round, 
the  less  the  danger  is  of  a change.  As  the 
mischiefs  of  changing  so  often  as  you  might 
change  are  so  palpable,  and  as  you  see  no 
more  reason  for  changing  one  time  than  an- 
other,  you  e’en  take  things  as  they  are,  and 
enter  into  a sort  of  implicit  engageraent  with 
yourself  not  to  change  at  all. 

This  is  no  speculative  conjecture:  it  is 
but  a key  to  facts  offered  by  experience.  In 
England,  wherever  regular  succession  is  not 
the  object,*  annual  elections  prove  in  effect 
appointments  for  life,  subject  only  to  a pe- 
riódica! power  of  amotion,  which  is  rarely 
exerdsed:f  while  longer  terms  produce  fre- 
quent changes,  and  still  more  frequent  strug- 
gles.j: 

• Examples ; Lord  Mayor  of  London ; Sheriffs 
of  London. 

i- Examples:  Chamberlain of  lA>ndon : Chair- 
man  of  tile  justices  of  the  peace  for  Middlesex : 
President  of  the  Royal  Society. 

The  chairmanship  of  the  justices  of  the  peace 
for  Middlesex  affords  an  instance  which  has  its 


Altérnate  subjection  in  this  way  has  been 
represented  by  some  as  a pledge  of  virtue  in 
a judge:  periodical  exclusión,  therefore,  as 
a necessary  condition  to  such  reciprocity  of 
subjection.  JRetum  your  judge  from  time  to 
time  into  the  mass  of  the  people,  that  he  may 
see  befare  him  the  time  when  he  wiü  be  subject 
to  others,  as  now  others  are  subject  tó  him. 
Thus  will  you  have  him  equitable,  indulgente 
circumspect .-  he  will  fear  to  tyrannize,  lest 
tyranny  should  expose  him  to  retaliation. 

This  is  plausible,  because  it  is  obscure : 
dispel  the  obscurity,  the  plausibility  goes 
along  with  it.  Why  plausible  ? Because  it 
conveys  implicitly  the  idea  of  dependence  on 
the  body  of  the  people ; and  so  far  it  is  just : 
does  it  mean  anything  else  ? so  sure  is  it  de- 
lusivo. 

A thing  it  seems  to  take  for  granted  is,  that 
a judge,  if  not  judgeable  by  those  whom  he 
has  been  judging,  is  not  to  be  judgeable  by 
anybody.  Why  suppose  so  ? It  need  not  be 
so  upon  any  plan  : it  certainly  is  not  so  upon 
mine.  Being  judgeable  at  any  rate,  thetrue 
question  is,  whetber  there  is  any  advantage 
in  his  being  hereafter  to  be  subject  in  this 
way  to  those  who  are  at  present  subject  to 
him — in  his  being  subject  to  them  rather 
than  to  anybody  else.  I answer  — in  no  case 
any  advantage : in  a case  which  is  not  im- 
probable, much  inconvenience.  Either  he 
can  foresee  the  particular  individual  to  whom 
he  may  hereafter  be  subject,  or  he  cannot. 
If  he  cannot,  the  reciprocity,  as  such,  has  no 
effect : the  miscellaneous  hody  of  the  people 
are  all  he  has  to  look  to,  and  the  reciprocity 
amounts  to  nothing  more  than  simple  de- 
pendence on  the  body  of  the  people.  If  he 
can  foresee  his  successors,  it  renders  him  de- 
pendent  on  those  individuáis  for  the  future, 
as  they  for  the  present  are  on  him.  What  fol- 

value,  both  as  an  example  of  a sort  of  popular 
election  with  regard  to  a judicial  office,  and  as 
having  afforded  experimental  proof  of  the  utility 
of  the  power  of  amotion.  The  chair  is  indeed 
filled  by  a similar  mode  of  election  in  every 
county : but  the  quantity  and  importance  of  the 
business  in  a county  which  encircles  the  capital, 
distinguishes  this  chair  from  the  rest,  and  as- 
similates  it  in  some  sort  to  the  higher  seats  in 
judicatura.  The  electora  are  indeed  all  named, 
and  displaceable  by  the  crown : but  as  it  has  not 
been  customary  to  remove  a magistrate  but  for 
known  and  avowable  causes,  the  situation  is  not 
in  practico  very  wide  of  independence.  The  last 
chairman  (sínce  deceased,)  aíter  having  been  an- 
nually  re-elected  for  a long  course  of  years,  was 
at  last  dropned,  not  without  good  cause.  In  pro- 
bity  as  well  as  ability  he  stood  unimpeacned: 
expulsión  in  the  way  of  punishment  could  never 
have  found  ground  to  fix  upon : but  being  some- 
times  capricious,  and  always  morose  and  over. 
bearing,  his  amotion  in  favour  of  tbe  gentleman 
who  now  filis  the  office  was  felt  as  a public  be- 
nefit 

Member  of  Parliament:  East» 


± Examples: 
India  Director. 
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lows?  Mutual  fear,  mutual  favour,  mutual 
corruption.  Judge  not,  that  ye  be  notjudyed: 
their  unión  will  be  a comment  on  that  text. 
Each  is  to  fhe  other  what  the  Lord’s  debtors 
were  to  the  unjust  steward;  each  pays  his 
court  indeed  tothe  other,  but  it  is  at  the  ex- 
pense of  their  common  lord,  the  people. 

This  principie  of  reciprocity  of  subjection 
as  belween  public  men  is  but  a particular  mo- 
dificíition  of  the  oíd  principie  of  the  división 
of  power:  and  bke  that,  a distant  approxi- 
niation,  a bad  succedaneum,  to  the  regular 
stipreinacy  of  the  people.  Reciprocity  of  sub- 
jection is  a particular  mode  of  mutual  de- 
pendence.  Single  dependence  on  any  body 
but  the  people  is  a bad  thing:  mutual  de- 
pendence is  the  same  bad  thing  doubled.  If 
they  are  all  dependent  on  the  people,  what 
more  would  yon  have  ? and  what  do  yon  get 
by  making  them  dependent  upon  one  an- 
other?  If  they  are  not  dependent  on  the 
people,  what  do  you  get  in  that  case?  Two 
or  three  despots  instead  of  one:  a warring 
tyranny  instead  of  a quiet  one : or  a quiet 
one  bought  at  the  end  of  a warring  one  with 
the  blood  or  treasure  of  the  people.  Look  at 
oíd  Rome:  see  there  the  fruit  of  mutual  de- 
pendence: — it  imites  Crassuses,  Cajsars,  and 
Pompeys  : it  imites  Octaviases,  Lepiduses, 
and  Anthonys.  Look  at  Rengal;  it  imites 
Ilastingses  with  Impeys. 

Dependence  on  the  people,  or  on  indivi- 
duáis ; on  the  whole,  or  on  a part : there 
is  but  that  alternative.  Dependence  on  in- 
dividuáis known,  is  the  very  miscliief  to  be 
avoided:  dependence  on  individuáis  unknown, 
is  but  another  word  for  dependence  on  the 
people. 

If  reciprocity  of  subjection,  as  contradis- 
tinct  to  simple  dependence  on  the  people, 
were  of  use  anywhere,  it  should  be  in  legis- 
lation : but  it  has  nothing  in  it  even  there. 
In  legislation  (I  always  mean  under  a popular 
constitution,)  it  is  not.liable  indeed  to  pro- 
duce such  mischief  as  in  judicature.  Why? 
Because  in  the  former  case  it  is  not  Hable  to 
produce  connivances  and  confederacies  as  in 
the  latter.  A man  may  or  may  not  be  able 
to  see  over  his  own  cantón,  so  as  to  give  a 
guess  who  will  succeedto  him  as  judge.  What 
is  certainis,  that  he  cannot  see  all  o ver  France, 
so  as  to  ñame  to  himself  the  majority  of  a 
future  legislature.  He  could  not,  even  in 
Great  Britain,  as  to  more  than  one  of  the 
two  branches  of  the  legislature : even  in 
Great  Britain,  where  pubüc  trust  is  private 
property,  and  where  the  people,  like  other 
rattle,  are  passed  from  hand  to  hand  by  suc- 
cession  or  by  sale.  He  cannot,  therefore,  see 
whom  to  court,  ñor  whom  to  confedérate 
with.  But,  even  in  legpslation  what  does  this 
recáprocity  of  subjection  amount  to?  It  is 
8tiU  but  popular  supremacy  viewed  tbroiigh 
ft  confused  médium.  It  is  useful.  Why?  No 
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otherwise  than  in  virtue  of  the  necessary  con. 
néxion  it  has  with  the  precariousness  of  a seat 
in  the  legislature,  and  with  that  species  and 
degree  of  dependence  on  the  people  which  is 
the  consequence.  Irremovable,  a man  might 
make  his  own  división  of  the  fruits  of  law : 
to  himself  and  colleagues,  the  choicest  of  the 
rights;  to  the  people,  every  thing  that  sa- 
voured  of  obligation:  removable,  you  may  be 
pretty  sure  of  hr  not  forming  any  such  plan, 
ñor  so  much  as  pursuing  it  but  very  slowly : 
for,  unless  it  be  very  slowly  indeed,  where 
is  the  people,  even  in  Britain,  that  would 
suíFer  him  to  go  on  with  it? 

Suppose,  instead  of  a House  of  Peers  and 
a House  of  Commons,  two  houses  of  peers, 
governing  in  tie,  as  Castor  and  Pollux  lived? 
What  would  the  people  be  the  better  for  it? 
Great  civility,  or  else  open  war  between  the 
future  and  the  reigning  sovereign  : amity  or 
enmity,  the  costs  would  still  fall  upon  the 
people:  great  admiration  of  the  excellence 
of  the  constitution,  and  of  the  wisdom  of  its 
inventors.  But  what  would  the  people  be 
the  better  for  this  civility  and  these  fine  sen- 
timents  ? Peace  or  war,  their  shoiilders  would 
bear  all  the  burden. 

§ 3.  Permanence  of  Salary,  nolivitJistanding 
Amotion. 

The  permanence  of  the  salary,  notwitli- 
standing  the  power  of  amotion,  is  a help  to 
the  constitution  in  a variety  of  shapes: — 

1 . As  an  aid  to  the  power  of  amotion.  By 
softening  the  harshness  of  that  power,  you 
increase  its  efficacy.  Who  could  fiiid  in  his 
heart  to  strip  an  oíd  man  naked,  after  a youth 
of  blumeless  or  meritorioiis  Service?  The 
more  essential  interest  of  the  commiinity 
would  "thiis  be  sacrificed  to  compassion  for 
the  individual.  Even  ineapacity  and  ill- 
temper,  if  unstained  by  improbity,  would  find 
in  compassion  very  pow'erful  antagonists  to 
justice. 

2.  As  a support  to  mdependence : meaning 
always  that  species  and  degree  of  it  whidi 
we  have  seen  to  be  of  use  to  probity.  On 
such  terms,  and  hardly  otherwise,  a man 
may  be  expected  to  bear  up  against  what  he 
looks  upon  as  the  ill-informed,  the  momentary 
and  partial  opinión  of  the  people,  in  expecta- 
tion  of  a different  decisión  from  their  well- 
informed,  permanent,  and  general  opinión. 
Mere  disgrace  can  seldom  be  oppressive,  wben 
conscience  certifies  it  to  be  unmerited.  When 
facts  are  out  of  dispute,  a sense  of  innocence, 
and  a proportionable  persuasión  of  seeing  it 
one  day  recognised,  are  sentiments  scarce  dis- 
tinguishable.  But  in  the  meantime  a man 
must  live. 

The  same  expedient  contributes  to  the  same 
eífect  in  a more  indirect  way,  by  its  influence 
on  the  people.  In  public  as  well  as  piivatc, 
the  honesty  of  the  servant  dependa  iu  no 
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small  degrce  on  the  wisdom  of  the  master. 
Servility,  diiplicity,  craftiness,  and  ¡mvard 
contempt,  on  the  One  part,  are  natural  conse- 
quences  of  caprice  and  tyranny  on  the  other. 
There  have  been  no  greater  contemners  ñor 
dcceivers  of  the  people  than  leaders  of  fac- 
tions  in  unenlightened  and  unquiet  times. 

How  then  does  it  assist  the  wisdom  of  the 
people  ? By  keeping  them  from  edged  tools. 
In  the  power  thus  modified,  they  possess  an 
¡nstrument  which  answers  every  purpose  of 
self-defence,  but  has  been  spoilt  for  them  as 
an  instrument  of  vengeance.  They  will  not 
be  rendered  the  less  cautious  how  they  use  it 
wantonly,  by  the  consideration  of  what  they 
will  have  to  pay  for  iising  it.  Compassion  is 
never  so  well  heard,  as  when  she  has  prudence 
on  her  side. 

3.  As  a help  to  the  patriotic  auction.  Much 
could  not  be  expected  for  an  income  of  which 
no  man  could  promise  a day’s  continuance : 
and  a source  of  economy,  otberwise  so  pro- 
mising,  would  in  that  case  be  dried  up.  This 
is  not  a consideration  to  be  placed  in  front  of 
the  inducements : but  it  is  a full  answer  to 
all  objections  on  the  score  of  expense.  The 
expense  may  perhaps  never  be  incurred:  it 
never  can  be,  where  the  people  who  are  to 
judge  are  not  satisfied  of  their  gaining  more 
than  they  lose  by  it : while  the  valué  of  the 
place,  considered  as  an  object  of  sale,  is  raised 
from  that  of  a tenure  at  will,  to  that  of  an 
estáte  for  life.  Individuáis  cannot  give  so 
much  to  hazard  as  may  be  given  by  an  esta- 
blishment. 

4.  As  an  inducement  to  venturo  the  lahour 
and  expense  of  a professional  education.  Con- 
ceive  the  station  altogether  precarious,  and 
the  salary  as  precarious  as  the  station,  how 
few  are  there  who  would  take  any  trouhle  to 
qualify  themselves  for  the  duties  of  it?  Who 
in  England,  or  anywhere  else,  makes  a se- 
rious  study  of  the  law,  that  does  not  expect 
to  get  by  it?  Henee  the  ignorance  so  univer- 
sal among  English  legislators,  and  the  thral- 
dom  in  which  they  are  held  by  mercenary 
lawyers.  In  France,  judicial  ofhces  having 
been  saleable,  and  of  course  for  life,  the 
emoluments  offered  a secure  pennyworth  for 
everybody’s  penny.  In  England,  the  har  being 
a necessary  step  to  the  bcnch,  the  more  im- 
mediato  profits  of  the  former  station  have 
presented  a fuiid  of  inducement,  independent 
of  the  hope  of  rising  to  one  of  the  few  seats 
in  judicature.  Upon  my  plan,  which  regards 
the  professions  as  not  only  distinct  hut  oppo- 
site,  and  practice  in  the  one  as  not  only  not 
the  best,  but  in  many  respeets  the  worst  pre- 
parativo for  a station  in  the  other,  a sepárate 
inducement  applicable  to  the  latter  is  the 
more  necessary.* 

• (Jonsidering  how  easy  we  have  seen  it  to  be, 
for  a judge  who  wants  the  sense  of  shame,  to 
mtsbehave  in  a very  gross  degree,  and  that  even 


5.  As  an  antidote  to  aristocratical  monopoly, 
In  the  preceding  section,  we  saw  the  incon- 
venience,  and  the  necessity  of  this  remedy. 

§ 4.  Power  of  Deputation. 

The  power  of  deputation  is  an  essential 
article  in  the  plan  on  several  accounts : 1 
As  an  aid  to  the  people ’s  right  of  election, 
preserving  them  from  the  danger  of  an  im- 
proper  choice : 2.  As  an  instrument  of  promp- 
titude  in  the  hands  of  justice : 3.  As  a raea- 
sure  of  economy. 

1.  As  an  aid  to  the  people  in  the  exercise 
of  their  right  of  election.  In  this  capacity,  it 
requires  itself  the  assistance  of  the  principie 
of  gradual  promotion.  It  is  not  sufficient  that 
the  people  have  the  faculty  of  choosing  their 
judges  out  of  men  who  have  ser  ved  in  the 
capacity  of  j udge-depute : they  must  be  pre- 
cluded  from  choosing  them  elsewhere.  It  is 
without  much  compunction  that  I rob  them 
thus  far  of  their  choice.  It  is  the  very  case, 
and  that  the  only  one,  where  they  could  have 
no  grounds  for  choosing.  Public  fame  will 
tell  them  who  has  proved  the  hest  judge,  after 
trial : private  acquaintance  only  can  say,  be- 
fore  trial,  who,  among  young  and  untried  men, 
is  lihelg  to  prove  a good  one.  The  circle  that 
bounds  their  choice  will  hardly  be  complained 
of  as  a narrow  one.  A judge  to  every  cantón 
gives  above  four  thousand  judges  of  the  low- 
est  rank : a deputy  to  each  judge  gives  the 
people  in  every  election  four  thousand  candi- 
dates  to  choose  out  of.  And  in  the  instance 
of  judge-deputes,  as  well  as  of  principal  j udges, 
I secure  to  them  the  power  of  amotion ; in 
comparison  of  which,  the  right  of  election,  as 
hath  been  already  shown,  is  an  object  of  in- 
significance. 

In  return  for  so  slight  a sacrifico  of  arbi- 
trary  power,  they  gain  a security  not  attain- 
able  by  any  other  raeans,  for  intelligence, 
probity,  and  every  other  ingredient  of  fitness 
in  a candidato. 

On  what  other  plan  can  the  patrón  he  made 
responsible  for  the  goodness  of  bis  choice? 
What  other  plan  gives  the  benefits  of  appren- 
ticeship  to  judicature,  and  affords  room  for 
fitting  the  task  in  every  individual  instance 
h)  the  powers  of  the  workman  ? Choose  him 

Ihrough  cqrrupt  motives,  without  ex^ing  him- 
self  to  judicial  censure,  it  might  perMps  be  not 
amiss  to  empower  the  people  to  follow  up  their 
amotion  by  subtraction  of  the  salary,  so  it  be 
after  such  an  interval  as  should  out-reach  the 
utmost  duration  of  sudden  and  undeserved  un- 
popularity : for  example,  five  years.  It  might 
otberwise  be  possible  for  a judge  who  was  at 
once  indolent  and  shameless,  and  who  had  im 
pretence  for  resignation,  to  provoke  amotion,  in 
order  to  retain  tne  pay  after  ridding  himself  of 
the  trouble.  A deprivation  so  very  unlikely  to 
happen,  without  the  wílful  default  of  the  person 
deprived,  could  hardly  opérate  any  sensible  di. 
minution  in  the  vtdue  of  the  office  in  any  poini . 
. of  view, . . . ; 


Tit.  tu.] 

as  you  will,  your  judge,  like  everybody  else, 
must  begin  somewhere.  Upon  tbe  ordinary 
plans,  he  begins  in  tbe  middle : important  or 
trífling  causes,  difhcult  or  easy,  he  must  take 
them  as  they  come.  Upon  this  plan,  tbe  de- 
puty,  receiving  his  causes  from  the  discretion 
of  his  principal,  will  of  course  see  his  task 
suited  to  his  faculties:  the  least  important 
and  the  least  difficult,  one  may  be  well  as- 
sured,  are  those  with  whieh  the  veteran  will 
entrust  a pupil,  for  whose  misconduct  he 
stands  responsible.  Accident  may  bring  a 
cause  of  difficulty  as  well  as  importance  upon 
the  deputy  at  the  very  commencement  of  his 
career : truc ; but  Telemachus  will  never  be 
without  Mentor  at  his  elbow:  so  that  the 
worst  that  can  happen  is  a measure  of  delay 
much  too  small  to  have  ever  hitherto  been 
deemed  worth  notice. 

2.  Promptitude  of  justice  is  a sepárate  and 
still  more  manifest  advantage  resulting  from 
this  power:  and  which,  without  some  such 
power,  must  necessarily  be  to  a certain  de- 
gree  precarious  under  a single  judge.  Not 
only  illness  might  occasion  a suspensión  of 
justice  for  an  indefinita  time,  but  the  ouUdoor 
business  incident  to  the  office  must  occasion 
frequent  vacancies.  * Numerous  bodies  of 
judges,  while  they  guard  against  this  incon- 
venience,  admit  necessarily  a fluctuation  in 
their  number,  and  thence  a degree  of  uncer- 
tainty,  besides  the  other  inconveniences  that 
we  have  seen  attached  to  multiplicity  in  ju- 
dicature.  Doubling  the  number  upon  tbe 
establishment,  would  double  the  expense  r 
though  it  is  not  double  ñor  treble  the  num- 
ber, ñor,  in  short,  any  definite  number,  that 
could  equally  ensure  the  accoroplishment  of 
the  purpose. 

3.  Frugaliiy^  is  another  advantage  peculiar 
to  this  mode  of  supplying  occasional  vacan cies 
in  jiidicature  r in  this  way,  and  in  this  alone, 
you  may  get  the  Services  of  several  judges 
for  the  expense  of  one.  The  grounds  for 
reckoning  upon  this  saving  will  be  stated  pre- 
sently.  The  object  is  no  trífling  one,  when 
the  question  is  between  such  numbers  as  four 
thousand,  eight  thousand,  or  twelve. 

Against  unpopularity,  and  every  species  of 
unfítness,  the  station  of  the  judge-depute  has, 
every  preservative  that  applies  tó  the  office 
of  his  principal : publicity,  appeal,  loss  of  pro- 
motion,  danger  of  dismission.  It  has  more  : 
for  nothing  less  than  a formed  unpopularity 
will  suffice  to  remove  the  principal : a com- 
mencing  unpopularity  will  be  a warning  to 
the  principal  to  intímate  to  a deputy  who  has 
the  misfortune  to  become  the  object  of  it, 
the  expediency  of  resignation.  The  principal, 

* Such  aa  taking  views  of  the  condition  of  im- 
movable  objects : taking  the  examination  of  bed- 
ridden  parties  or  witnesses:  settling  disoutes  or 
nuieting  tumults  among  bodies  of  peopie  upon 
tbe  spou 
Yol.  IV. 


3G9 

upon  amotion,  preserves  his  salary ; the  de- 
puty, in  case  of  the  same  misfortune,  loses 
his  prospect  of  salary,  as  well  as  of  every  thing 
else  that  has  been  the  object  of  his  ambition. 
The  power  of  amotion  is,  at  the  same  time, 
bable  to  less  restraint,  as  well  from  prudence 
as  from  compassion,  in  this  instance,  than  in 
the  other.  The  people,  by  exercising  it,  will 
not  subject  themselves  to  the  burden  of  an 
additional  salary ; and  what  they  cannot  fail 
observing  is,  that  in  the  commencement  of  a 
man’s  career,  while  other  roads  remain  open 
to  him,  the  mortification  of  a repulse,  how  se- 
vere  soever  at  first,  will  be  a less  cruel  shock 
than  expulsión  at  a more  advanced  stage. 

From  the  connexicn,  cióse  as  it  is,  impro- 
bity  can  derive  no  assistance.  Neither  ean 
screen  the  other.  By  confederacy,  danger 
would  be  doubled,  and  facility  in  no  respect 
increased.  The  dependence  of  the  one  is  a 
necessary  consequence  of  the  responsibiÜty 
of  the  other : and  where  can  be  the  danger 
: to  the  people  from  a dependence  between 
two  of  their  servants,  each  alike  dependent 
upon  the  comraon  master  ? 

Sit  who  will  upon  the  bench,  somebody 
must  have  put  him  there : and  who  so  well 
, qualified  to  judge  of  fitness  for  an  office,  as 
one  who  has  made  the  duties  of  it  the  busi- 
ness of  his  Kfe? 

I This  mode  of  appointment,  were  it  even 
divested  of  the  purifying  virtue  of  the  super- 
i intendency  of  the  people,  would  still  remain 
superior  to  any  of  the  modes  hitherto  current 
in  France  or  England.  In  France,  judicial 
offices  have  been  venal : that  is,  the  seller 
and  the  buyer  between  them  have  concurred 
in  nominating  a successor  to  the  seller : mo- 
tives on  both  sides  purely  pecuniary : no  re- 
sponsibility  on  the  one  part,  no  opportunity 
of  instruction  on  the  other.  In  England,  the 
chancellor  or  the  minister,  determined  by  the 
need  of  creating  an  adherent  or  the  satisfac- 
tion  of  serving  a friend,  succeed,  according 
to  their  degrees  of  credit,  in  getting  their 
recommendations  accepted  by  the  king:  in 
both  cases  without  the  check  of  any  specific 
responsibiÜty.  Under  such  eorrupt  systcms, 
has  abuse  been  rare  ? Much  more  will  it  be 
so  under  a puré  one. 

For  such  a station,  want  of  candidates  can 
hardly  be  apprehended.  Of  itself,  it  confurs 
great  power  and  dignity : it  is  a step  to  greater, 
with  emoluments  affording  a provisión  for 
life.  Even  the  dignity,  without  the  emolu- 
ment,  would  to  many  eyes  be  a fiill  recom- 
pense for  the  trouble.  Under  favour  of  the 
instruction  and  superintendence  of  which  it 
has  the  benefit,  men  may  be  admitted  to  it 
at  an  earlier  age  than  could  prudently  be  in- 
trusted  with  self-subsisting  judicature.  At 
the  commencement  of  every  career,  servica 
is  gladly  exchanged  for  the  opportunity  of 
acquiring,  and  by  degrees  of  displaying,  capa* 
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dty  for  employment.  Apprentices  are  never 
wanting  for  the  meanest  trades : they  will 
hardly  be  to  seek  in  the  most  exalted  of  pro- 
fessions. 

What  is  worth  accepting  is  always  foimd 
worth  giving.  The  burden  of  responsibility 
will  hardly  be  thought  to  destroy  the  valué 
of  the  patrojiage.  In  what  trade  is  not  the 
líiaster  responsible  for  the  apprcntice  ? The 
faculty  of  suiting  the  task  to  the  ability  of 
the  workman,  is  a security  alike  valuable  to 
both. 

The  power  of  appointing  a constant  deputy 
would  still  be  inadeqiiate  to  its  end,  without 
the  power  of  calling  in  occasional  assistance. 
The  pennanent  deputy  is  absent  from  the 
judgment-seat  upon  out-door  business ; the 
judge-principal  is  too  ill  to  attend  to  busi- 
ness: whyshould  the  judgment-seat  remain 
empty,  if  a person  not  incompetent  can  be 
found  to  fill  it?  Both  judges  are  sitting: 
but  one  of  them  has  got  a petty  assault  or 
two  to  hear ; the  other,  half  a dozen  debts 
to  decree  payment  for,  which  are  undisputcd 
and  undisputable.  A case  of  difficulty  and 
'vportance  presents  itself  on  a sudden,  re- 
quiring  some  order  to  be  taken  in  it  without 
delay.  Why  keep  half  a dozen  different 
groups  of  suitors  waiting  for  a sort  of  justice 
which  they  might  have  from  anybody?  For, 
let  it  never  be  out  of  mind,  that  the  bulk  of 
cases  that  cali  for  justice  are  those  in  which 
the  demand  for  power  is  much  greater  than 
for  wisdom.  All  the  checks  and  securities 
which  apply  in  the  one  instance,  apply  equally 
in  tile  other : so  do  the  inducements  to  ac- 
ceptance,  though  with  a forcé  diminished  in 
proportion  to  the  lightness  of  the  burden. 

The  flexibility  tbus  givcn  to  the  establish- 
mcnt  must  be  particular!  y usefül  to  it  in  its 
infancy.  Experiments  of  the  number  of 
tribunals  necessary,  may  be  tried  anywhere 
without  hazard  or  expense.  Take  the  com- 
mittee’s  cantons,  containing  a space  of  about 
thirty  square  miles.  If  one  tribunal  to  a can- 
tón is  no  more  than  sufficient  where  it  con- 
tains  but  one  town,  and  that  not  a very 
considerable  one,  several  must  be  necessary 
where  it  contains  several  towns,  or  a town 
like  Lyons,  Rouen,  Bourdeaux,  or  Marseilles. 
Allow  of  deputations,  the  establishment  may 
be  understocked  at  first  without  inconveni- 
ence:  disallow  them,  waste  of  publicmoney 
is  the  consequence,  if  the  tribunals  are  too 
many ; failure  of  justice,  if  too  few. 

Not  that  an  advantage  like  this  can  be  ever 
out  of  date.  The  quantity  of  judicial  busi- 
ness that  may  occur  within  a given  period 
can  never  be  subjected  to  measure,  scarcely 
to  calculation.  One  year  may  be  twice  as 
productiva  as  another.  Shall  the  same  num- 
ber of  tribunals  be  inexorably  fixed  for  both  ? 
If  so,  either  in  the  one  year  they  must  be  re- 
dundant  by  half  the  number,  or  in  the  other. 
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defícient  by  the  whole.  In  the  one  case  you 
have  doubie  delay ; or  in  the  other,  double 
expense.  Such  is  the  only  alteniative : such 
the  inevitable  consequence  of  an  unbending 
provisión  for  ever-fluctuating  wants.* 

§ 5.  Gradual  Promotion. 

The  principie  of  gradual  promotion^  or,  as 
it  has  been  more  shortly  styled  in  French,  the 
gradual  system,  is  of  use  in  several  capacities : 

1.  As  an  aid  to  the  principie  of  popular 
election ; by  confining  the  choice  of  the  peo- 
pie,  with  regard  to  every  rank  in  judicature 
ímt  the  lowest,  to  persons  who  have  had  an 
opportunity  of  showing  whether  they  are  fit 
for  it  or  no.  In  this  character  it  co-operates, 
as  we  have  seen,  with  the  power  of  deputa- 
tion,  taking  up  the  object  where  the  effects 
of  that  power  end.  See  above,  § 4. 

2.  As  a support  in  the  public  opinión  to  the 
authority  of  courts  of  appeal,  In  this  cha- 
racter it  co-operates  with  the  principie  of 
permanence  of  situation,  as  contradistinct  to 
that  of  periodical  election.  See  above,  Chap. 
IV.  § 7. 

3.  As  an  inducement  to  a man  to  take  upon 
him  the  burden  of  a professional  education. 
In  this  character  it  co-operates  again  with 
the  principie  of  permanence  of  situation,  The 
essential  use  of  it  in  this  character  is,  how- 
ever,  confined  to  the  first  stage : the  great 
object  is,  that  the  people  should  not  have  it 
in  their  power  to  choose  any  man  for  a judge- 
principal,  who  had  not  afforded  them  a trial 
of  his  fitness  in  the  prohationary  station  of 
judge-depute.  As  to  higher  ranks,  the  gradual 
System  diminishes  a man’s  hopes  of  speedy 
elevation,  as  much  as  it  diminishes  his  fears 
of  remaining  unpromoted  in  the  lowest.  But 
the  most  mortifying  circumstance  would  be 
for  a superior  to  see  an  inferior,  without  any 
interval  of  equality,  put  immediately  over  his 
head : against  this  mortification  the  principie 
of  gradual  promotion  aíFords  a pretty  effectual 
preservativo. 

Applied  to  the  hierarchies  of  administra^ 
tion  and  legislation,  the  gradual  system  has 

* Under  the  English  judicature,  the  judges 
of  the  highest  order,  though  they  can  depute 
•nobody  else,  may,  under  certain  restrictions,  and 
frequently  do,  depute  one  another : which  makes 
one  of  the  thousand  departures  from  the  Latin 
rule  that  Mahometan  judges  in  Bengal  were  de- 
stroyed  for  departing  from,  by  lawyers  sent  from 
England  to  teach  them  justice. 

When  it  happens  not  to  suit  the  política  of 
the  minister  to  nave  a chancellor,  the  seáis  are 
put  into  commission : and  the  judges  are  drafted 
into  this  court  of  equity  from  the  courts  of 
conunon  law,  each  of  the  three  neat  courts  com- 
monly  supplying  one : and  in  tnis  way  the  busi- 
ness will  go  on  quietly  for  months  or  years.  If 
the  common-law  court  crninot  do  so  well  without 
the  judge  thus  taken  from  it,  he  oughtnot  to  be 
taken  from  it:  if  it  can,  the  public  ought  not  to 
be  burdened  with  his  salary. 
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been  proposed  to  the  National  Assembly,  and 
rejected.  With  what  reason,  it  is  not  worth 
while  on  this  oecasion  to  inquire.  The  cases 
differ  in  several  points;  — 

1.  For  the  business  of  that  sort  of  local 
administration  which  is  committed  to  the  sub- 
ordínate representative  assemblies,  no  highly- 
cultivated  talent,  no  very  long  experience,  no 
professional  education,  is  necessary.  All  that 
is  wanted  is  good  family  management  upon 
a more  extensiva  scale.  A man  possessed 
of  that  ordinary  talent  will  find  himself  fit 
enough  for  the  office  at  his  first  entrance, 
and  without  any  course  of  preparatory  dis- 
cipline; especially  as  tbe  number  of  members 
in  tbese  bodies  is  considerable,  and,  according 
to  the  plan  already  established,  every  man  at 
his  entrance  will  find  colleagues  already  in- 
structed  by  experience.  The  duties  of  the 
judicial  office  demand,  upon  my  plan,  the 
whole,  and  upon  every  plan  the  greatest  part 
of  a man’s  time : a small  part  of  that  time  is 
as  much  as  is  expected,  or  even  allowed,  to 
be  employed  in  the  local  administrations.  In 
the  latter  case,  the  reward  of  the  day  may 
«uffice  for  the  labour  of  the  day:  in  the  otber 
case,  the  long  course  of  preparatory  labour 
may  require  a chain  of  rewards  in  prospect, 
to  enable  a man  to  support  it. 

2.  In  the  sovereign  legislative  assembly, 
on  the  other  hand,  genius  and  the  talent  of 
persuasión,  endowments  of  the  highest  class 
and  the  rarest  kind,  are  requisite ; and  you 
may  be  glad  to  get  them  wherever  you  can 
find  them,  without  waiting  for  them  six  or 
eight  years,  and  leaving  it  in  the  power  of 
different  sets  of  people  to  preelude  you  from 
ever  getting  them  at  all.  Neither  of  tbese 
eminent  qualifications  are  necessary  in  judi- 
cature.  Discernment,  sagacity,  the  faculty 
of  comprehending,  retaining,  comparing,  and 
distinguishing  the  several  scenes  in  a long 
drama,  are  qualities  essential  to  a judge: 
genius  he  wants  not,  for  he  has  nothing  to 
invent ; talent  of  persuasión  he  wants  not, 
for  he  has  nobody  to  work  upon : his  duty  is 
done  when  he  has  given  a simple  statement 
of  the  case  before  him,  with  the  reasons  that 
have  governed  his  decisión ; and  that,  too, 
he  may  take  his  own  time  for. 

Transcendent  genius,  it  has  been  said  by 
the  partisans  of  the  gradual  system,  is  not 
wanted  in  legislatura : it  certainly  is  not 
wanted  in  every  one  of  several  hundred  mem- 
bers of  that  body : but  it  is  wanted  in  some ; 
and  so  wide  as  the  field  of  legislation  is,  and 
80  numerous  as  its  divisions  are,  one  may 
venture  to  say,  in  many.  At  any  rate,  there 
can  be  no  complaint  of  a redundance  of  ta- 
lents  for  legislation,  where  the  same  persons 
are  put  into  different  comraittees,  and  the 
whole  business  is  made  to  go  on  so  much  the 
slower,  lest  this  or  that  part  should  not  go 
on  80  well. 
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I 3.  In  regardto  the  bodies  above  mentioned, 

the  persons  on  whom  it  is  the  design  of  the 
gradual  system  to  fix  the  electors’  clioice,  are 
those  who  are  most  likely  to  be  fixed  upon 
without  any  such  regulation : for  who  so  likely 
to  be  returned  member  of  the  legislature  by 
his  district,  as  a man  who  has  distinguisl.ed 
himself  as  a member  of  the  admiiiistrafjve 
body  of  the  same  district;  especially  when 
they  who  choose  the  one  are  the  very  per- 
sons who  choose  the  other?  What  should 
be  their  inducementto  prefer  an  untried  man, 
to  the  man  they  like  best  out  of  so  many 
whom  they  have  tried  ? The  less  danger  there 
is  that  their  choice  should  fail  of  taking  so 
natural  a direction,  if  left  free,  the  less  need 
therefore  there  is  of  forcing  it.  In  regard  to 
the  judicial  office,  the  case  is  altogether  dif- 
ferent. The  spurious  progeny  of  justice,  if 
adnriitted  into  the  competition,  would  have  a 
thousand  facilities  for  intruding  themselves 
into  the  inheritance  of  the  legitímate.  (See 
the  chapter  on  Advocates,  &c.)  Admit  an 
advócate  to  put  up  against  a judge,  he  will 
walk  over  the  course,  because  he  starts  alone : 
the  judge  will  lose  his  cause,  for  want  of 
being  able  to  get  a hearing. 

Where  apprenticeships  are  of  no  use,  ap- 
prenticeships  have  been  instituted : where  ap- 
prenticeships ought  to  have  been  looked  upon 
as  necessary,  there  have  been  none,  or  vvorse 
than  none.  Apprenticeships,  as  a necessary 
qualification  for  the  right  of  practising,  are  of 
no  use  among  any  class  of  mercenary  lawyers : 
the  Client  being  at  liberty  to  choose  whom  he 
pleases,  the  emulation  kept  up  by  that  liberty 
is  as  good  a pledge  of  fitness  as  can  be  desired. 
Apprenticeship,  as  a qualification  for  acting 
in  the  station  of  a judge,  may,  for  the  oppo- 
site  reason,  be  looked  upon  as  necessary.  The 
suitor  cannot  choose  his  judge.  Instead  of 
serving  in  that  line,  a man,  hefore  he  can  be 
admitted  to  act  as  a master,  is  put  to  serve 
in  a subaltern  employment,  the  tendeney  of 
which  is  to  give  him  a variety  of  qualities  op- 
posite  to  those  which  are  necessary  to  fit  him 
for  acting  his  part  well  in  the  superior  one. 
But  of  this  too  under  the  head  of  Advocates. 

The  gradual  system  has  always  governed 
the  military  establishment : and  in  that  de- 
partment  the  only  complaints  it  has  ever  given 
birth  to  have  been  occasioned,  not  by  its  ob- 
servance,  but  by  its  violation.  In  that  line, 
however,  nobody  disputes  its  needing  excep- 
tions : and  the  exceptions  are  at  least  as 
necessary  as  the  general  rule.  In  the  judi- 
cial line  it  needs  none.  The  path  of  judicial 
Service  is  smooth  and  even  : a judge  has 
no  cannon’s  mouth  to  run  into : there  are  no 
extraordinary  exploits  in  judicature.  ^ Should 
oecasion  have  called  him  to  put  his  life^  to 
hazard  inthe  support  of  justice,  rewaid  him, 
and  welcome ; but  let  it  be  as  a man  ot  va- 
lour,  not  as  a judge : personal  courage,  how* 
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ever  lionourable,  is  no  proof  of  talents  for 
judicature. 

It  may  be  sufficient  here  jiist  to  hint  at  an 
institution  for  admitting  persona  to  purchase 
distinction  and  rank  by  the  obligation  of  at- 
tendance.  Such  an  institution  would  give  an 
additional  step  at  the  bottom  of  the  scale.  It 
would  form  a public,  whose  inspection  would 
be  more  imposing  tban  tbat  ot  all  the  rest  of 
the  public  put  togetber.  It  would  form  the 
best  of  nurseries  íor  judges-depute,  as  well 
permanent  as  occasional. 

Persona  consecrated  from  the  first  moment 
of  their  political  birth  to  the  puré  Service  of 
truth  and  justice,  would  present  a body  of 
candidatos,  superior  surely  to  the  impure 
herd  to  whom  the  service  of  truth  or  untruth, 
justice  or  injustice,  oppressed  innocence  or 
oppression,  is  constantly  and  professedly  an 
object  of  indiífcrence. 

§ 6.  Of  Pay,  and  of  the  Patriotic  Auction  as 
a means  of  regulating  it. 

If  there  be  a mode  of  providing  for  esta- 
blishments,  which  finds  out  in  the  instance 
of  eaeh  place,  nay,  in  the  instance  of  each  in- 
dividual placeman,  the  quantum  of  allowance 
best  adapted  to  the  service  — which  ensures 
to  the  officer  that  allOwanee,  not  a farthing 
more  ñor  less — which  promotes  the  good  of 
the  Service  at  least  as  eflicaciously  as  it  minis- 
ters  to  economy — which,  leaving  the  choice 
of  the  servant  in  the  hands  of  that  sovereign 
master  to  whom  the  service  is  to  be  rendered, 
and  out  of  whose  substance  the  wages  are 
to  come,  cements  the  truly  natural  alliance 
between  frugality  and  liberty;  — a principie 
which  does  all  this,  has  surely  some  claim 
upon  attention.  Such  is  that  to  which  I have 
given  the  ñame  of  ihe  patriotic  auction.* 

1.  Economy,  by  this  mechanism,  is  pushed 
to  its  utmost  limit.  In  this,  as  in  every  other 
branch  of  public  service,  every  penny  which, 
without  hurting  the  service,  you  can  save, 
and  refuse  to  save,  convicts  you  of  peculation : 
a truth  which,  how  much  soever  slighted  and 

• For  shortness  sake  I confine  the  expression 
all  along  to  the  voluntary  auction,  though  the 
effects  ascribed  to  it  depend  in  part  upon  the 
concomitant  plan  of  an  obligatory  defalcation 
from  the  salarv  in  proportion  to  private  income. 

If  the  appellation  be  a foolish  one,  the  folly 
ues  not  altogether  at  my  door.  One  of  the  words 
is  the  well-known  ñame  ofan  equally  well-known 
practical  sort  of  a thing.  quite  In  the  way  of  bu- 
siness.  In  Bngland,  when  a candidate’s  zeal  to 
serve  his  country  has  outstripped  his  econoiny, 
his  estáte  comes  every  ñow  and  then  under  the 
hammer;  and  nobody  then  demurs  to  the  pro- 
priety  either  of  the  thing  or  of  the  ñame.  The 
other  half  is  humbly  copied  from  the  contrihu- 
iion  patriotique,  the  so-much-celebrated  mode 
of  supply  now  going  on  on  the  other  side  of  the 
Channel.  As  to  patrioiism,  the  English  reader 
will  have  the  goodness  to  consider,  that  neither  the 
ñame  ñor  the  thing  are  ridiculous  in  France. 


evaded,  how  adverse  soever  to  English  prao 
tice,  and,  if  I understand  right,  even  to  Eng- 
lish doctrine,'!’  is  seldom,  I believe,  openly 
disputed,  and  will  be  neither  disputed  ñor 
evaded  by  the  National  Assembly  of  France. 
Adopt  the  patriotic  auction,  all  such  pecula- 
tion vanishes. 

By  what  other  instrument  can  you  adjust 
supply  to  exigency  in  any  such  line  of  Ser- 
vice ? Take  what  quantity  you  will,  how  do 
you  know  that  it  is  as  much  as  is  necessary  ? 
If  more,  why  give  it?  Why  waste  the  sub- 
stanee  of  the  people  ? Why  plunder  the  poor 
and  the  industrious,  to  enrich  the  wealthy? 

“ The  Service  of  the  public,”  says  a pro- 
fessed  master  of  economy,  “ is  a thing  which 
cannot  be  put  to  auction,  and  struck  dovvii 
to  those  who  will  agree  to  execute  it  the 
cheapest.”J  No,  certainly : in  Services  which, 
like  the  judicial,  require  particular  qualifíca- 
tion,  not  in  such  manner  as  to  exelude  choice ; 
but  my  auction  leaves  choice  its  full  liberty ; 
a liberty  which  can  nowhere  be  accompanied 
with  full  security,  but  where,  as  here,  the 
people  are  the  choosers. 

In  contraets  for  goods  to  be  furnished  for 
the  public  Service,  auction  is  the  routine  of 
practiee.  Yet  even  here,  the  rule  of  arith- 
metic  cannot  always  be  made  peremptory, 
without  sacrificing  the  service.  Is  the  bidder 
able  to  fulfil  his  oífer  ? does  he  mean  to  do  so  ?■ 
Apply  this  to  military  stores : — the  enem y 
will  find  you  a best  bidder.  || 

No  — the  patriotic  auction,  applied  with 
the  reserve  with  which  it  is  here  applied  — 
the  patriotic  auction,  notwithstanding  the  epi- 
thet  here  chosen  to  distinguish  it  by,  will  not 
be  deliberately  pronounced  ridiculous,  unless 
by  those  who,  as  often  as  they  descry  any- 
thing  truly  useful  in  a plan  for  public  service, 
pretend  to  find  it  ridiculous,  and  do  their 
best  to  make  it  so.  Of  the  exertions  which 
it  calis  forth,  public  good  is  as  likely  as  of 
any  others  to  have  been  the  final  cause : and 
what  is  much  more  material,  public  good  is 
sure,  at  any  rate,  to  be  the  effect.  It  were 
hard  if  a man  may  not  be  permitted  to  flatter 
bimself  with  the  ñame  of  patriot,  giving  as 
unequivocal  proofs  of  patriotism  as  any  tbat 
patriotism  can  give.  If  personal  considera- 
tions,  perceived  by  him  or  unperceived,  mix 
with  the  purer  principie,  to  what  end  should 
any  invidious  hand  attempt  to  tear  the  secret 
from  his  breast  ? 

2.  Will  the  Service  be  prejudiced  by  such 
economy  ? It  will  be  richly  benefited  by  it. 
Daub  your  judge’s  bag  over  with  gold,  you  set 

+ See  Mr.  Burke’s  speech  upon  the  Economy 
Bill,  Feb.  11,  17»0. 

± Ib.  p.  66. 

11  See  Art  17  of  Mr.  Burke’s  charges,  with 
Hastings’s  answer.  The  accuser  seems  to  have 
forgotten  his  own  njle;  the  defendant,  to  have 
remembered  it  much  to  his  advantage.  y 
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all  the  World  a scrámbling  for  it — the  few  who 
love  business,  and  the  many  who  detest  it ; 
the  few  who  understand  the  business,  and  the 
many  who  know  nothing  about  the  matter. 
When  yon  see  this  or  that  man  make  a plunge 
for  it,  what  do  yon  learn  ? That  he  has  any 
liking  for  the  employment  ? No : but  that  he 
has  no  such  violent  aversión  to  it,  but  that  his 
aíTection  or  necessity  for  the  money  is  still 
stronger.  When  you  see  a man  marry  a wo- 
inan  without  a penny,  say  he  loves  the  wo- 
man : when  you  see  a man  marry  a woman 
with  a fortune,  say  he  loves  either  the  woman 
or  the  fortune.  For  woman  read  office,  com- 
mission,  bishoprick,  living,  where’s  the  differ- 
ence  ? Not  a toilet  or  a tea-table  at  which 
a truth  so  obvious  would  not  be  too  trite 
almost  for  utterance:  a man  must  have  learnt 
wisdom  in  an  English  House  of  Commons, 
or  at  an  English  Treasury  Board,  to  be  able 
to  aíFect  not  to  understand  it.  Even  there  it 
can  be  no  secret,  that  the  better  liking  a man 
has  to  his  business,  the  better  the  business  is 
likely  to  be  done.  What  a man  bids  at  my 
auction  will  show  not  only  whether  he  likes 
it  or  no,  but  the  precise  degree  of  his  liking, 
which  is  what  nothing  else  can  indicate. 

The  auction  is  of  equal  use,  bidders  or  no 
bidders.  If  there  are  any,  you  get  either  the 
economy,  or,  what  is  worth  more,  a servant 
by  whose  transcendent  merit  the  plea  of  eco- 
nomy has  been  putto  silence.  If  none,  you  get, 
at  any  rate,  the  demonstration  that  no  saving 
is  to  be  made.  Fortified  by  a testimonial  in 
which  suspicion  itself  could  not  find  a flaw 
to  fix  apon,  you  may  stand  forth  boldly  and 
nprightly  in  the  face  of  the  people,  and  wash 
your  hands  for  ever  of  the  dirt  of  peculation. 

As  to  encouragement,  it  takes  away  none 
that  is  not  demonstrated  to  be  unnecessary. 
^If  there  are  biddings,  it  shows  that  the  emo- 
^lument  unreduced  was  so  much  more  than  ne- 
cessary.  If  none,  no  encouragement  is  taken 
aw’ay. 

It  even  admits  of  a measure  of  encourage- 
ment, greater  than  can  be  admitted  on  any 
other  plan.  Secare  to  the  public  a deduction 
of  whatever  proves  to  be  more  than  neces- 
sary,  you  may  set  the  rate  of  the  salary  higher 
than  you  could  otherwise  aíford  to  do. 

By  this  means  an  extraordinary  measure 
of  encouragement  lies  open  to  extraordinary 
merit : and  the  greater  the  merit,  the  greater 
may  be  the  measure  of  encouragement.  On 
the  ordinary  plan  of  a fixed  salary,  the  ut- 
most  advantage  that  can  be  given  to  merit  is 
that  of  having  a superior  chance  for  a reward, 
which,  if  obtained,  is  no  greater  in  the  hands 
of  the  raost  than  in  those  of  the  least  de- 
serving.  Here,  not  only  the  probability  of 
reward  rises  with  desert,  but  so  may  the 
quantum  likewise.* 

— ■ ' ■ — 

• In  Great  Britain,  a contested  parliamentary 
election  is  a sort  of  auction,  palriotic  or  anii- 
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“ No,”  says  an  objector,  “ as  a means  of 
keeping  out  people  who  do  not  like  the  busi- 
ness, your  auction  will  not  do.  Strip  your 
office  ever  so  bare  of  emolument,  a man  may 
still  take  it,  and  hate  the  business  of  it,  if  it 
has  power  or  dignity  belonging  to  it,  as  your’s 

has,  and  he  is  fond  of  power  or  dignity.” 

True : that  is  to  say,  if  it  has  no  business 
belonging  to  it,  or,  what  comes  to  the  same 
thing,  none  but  what  he  is  left  equally  free 
to  do  or  to  let  alone.  But  will  he,  if  the 
burden  of  office  is  to  stick  as  cióse  to  him  as 
the  feather  ? Is  there  that  man  upon  earth, 
that,  for  unprofitable  power  and  empty  dignity, 
would  bind  himself  to  do  all  day  long,  and 
every  day,  what  he  hates  ? For  bread,  a man 
does  any  thing:  he  heaves  coals,  sweeps  chim- 
nies,  cleanses  common  sewers.  Would  he 
spend  his  life  in  the  same  way  for  the  titlc 
of  Lord  Warden  of  the  Collieries,  Knight  of 
the  Brush,  or  Duke  of  Puddledock? 

Neither  Chartres  ñor  the  Duke  of  Wharton, 
it  is  true,  could  have  had  any  rational  objec- 
tion  to  a bishoprick,  though  it  were  as  barren 
as  an  apostleship:  but  neither  the  colonel  ñor 
the  duke  would  have  cared  much  for  the  lawn 
sleeves,  if  the  drudgery  of  examinations  and 
visitations  had  stuck  to  them,  instead  of  being 
shaken  off  upon  the  chaplain  and  the  archdea- 
con.  Froin  seeing  a man  take  a bishoprick 
like  that  of  Durham,  for  instance,  you  cannot 
I allow,  form  any  kind  of  judgment  whether 
he  is  fond  of  preaching  or  no,  or  whether  he 
ever  made  a sermón  in  his  life.  All  you  can 
tell  is,  that  he  is  fond  of  sitting  with  lords, 
and  eating  £14,000  a-year.  But  could  you 
be  under  the  like  uncertainty  with  regard  to 
such  a man  as  Zinzendorf,  for  example,  who, 
being  a rich  man  and  a count,  chose,  for  the 
salce  of  apostleship,  to  become  a poor  man, 
and  prcdecessor  without  a title  to  the  now 
bishops  of  the  Moravians?  From  seeing  a man 
take  the  seáis  with  an  income  not  inferior  to 


patrioüc,  as  the  reader  picases.  One  circum- 
stance  only  is  wanting,  to  make  it  exactly  my 
auction,  which  is,  that  the  money,  instead  qf 
being  employed  in  waste  and  all  kinds  qf  mis- 
chier,  should  be  paid  into  a public  fund,  in  case 
of  the  burdens  of  the  people.  Taking  money 
from  the  subject,  or  putting  him  into  situations 
which  forcé  him  to  spend  it,  is  what  in  itself 
gentlemen  have  no  objection  to.  What  inakes 
it  odious  or  ridiculous,  is  the  idea  of  putting  it 
to  a good  use.  Propose  to  a minister  in  Ireland 
to  establish  a land-tax,  though  it  were  but  of  a 
shilling  in  the  pound,  or  in  England,  to  add  a 
shilling  to  what  there  is  already,  you  might  as 
well  propose  to  him  to  jump  into  the  fire : for. 
being  called  a tax,  the  money  would  go  into  th* 
exchequer,  and  would  save  other  taxes.  Projrose 
to  him  to  lay  an  impost  of  3s.  4d.  a pound  upon 
the  income  of  money,  in  England  he  will  loqk 
wistfully  at  it,  and  in  Ireland  he  will  adqpt  it : 
for  being  called,  not  a tax,  but  a regulation  of 
the  rate  of  interest,  the  produce  of  it  is  made  a 
present  of  to  those  who  gather  it,  which  obvíate* 
every  objection. 
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that  of  the  episcopal  palatinate,  you  cannot, 
to  be  sure,  pronounce  with  any  certainty 
whcther  he  (loes  or  does  not  like  the  business 
of'a  judge:  you  cannot  so  much  as  tell  whe- 
ther  he  cares  for  the  trouble  of  tossing  the 
ecclesiastiral  crumbs,  as  they  drop  upon  his 
table,  to  the  Lazaruscs  that  lie  begging  for 
them.  He  inay  keep  causes  waiting  for  a 
decrce,  for  years  by  twenties  and  thirties  at  a 
time,  and  spiritiial  flocks  \vithout  pastors  in 
the  same  mirnber,  for  any  security  that  his 
acceptance  of  an  office  so  endowed  can  give 
you  of  his  using  better  diligence.  The  ut- 
most  you  can  say  is,  that  if  he  hates  business, 
his  aversión  to  it  is  not  so  violent  as  his  affec- 
tion  for  the  power  and  dignity  of  it,  not  for- 
getting  the  ¿14,000  a-year.  But  if  you  saw 
hiin  adininistering  justice,  as  Necker  has  been 
managing  finance,  year  after  year,  and  feed- 
ing  the  exchequer  instead  of  feeding  on  it, 
would  you  then  conceive  it  possible  that  bu- 
siness should  be  disagreeable  to  him?  Yet  in 
these  cases,  the  power  and  dignity  which  are 
to  weigh  against  aversión  are  of  the  brightest 
and  heaviest  metal:  what  would  you  say,  if 
you  saw  equal  pains  taken,  and  with  as  little 
profit,  by  a country  justice? 

No  man,  hovvever  dissipated  or  empty- 
headed,  need,  as  matters  stand  at  present, 
have  the  smallest  objection  to  a seat  in  either 
house : but  a dissipated  or  empty-headed  man 
would  have  very  serious  ohjections  to  it,  if 
idleness  and  neglect  of  duty  were  not  part 
of  the  privilege  of  parliament.  Upon  such 
terms,  it  is  true,  he  need  not  be  paid  for  what 
is  called  serving ; he  may  even  be  made  to  pay, 
and  does  pay,  up  to  twenty  or  thirty  thousand 
pounds,  for  only  a chance  of  it,  though  not 
altogether  to  the  right  fund.  But  my  judges 
are  not  judges  for  show,  like  wooden  soldiers 
at  the  court  of  a Germán  prince,  who  cannot 
afford  to  keep  live  ones : they  are  not  bishops 
m partibus  infidelium  or  fidelium : they  are  not 
chancellors  of  Lancaster  or  Baratarla:  they 
are  not  judges  in  eyre,  whose  jurisdiction 
lies  in  nuhibus;  and  who,  were  they  of  wood, 
instead  of  flesh  and  blood  without  bowels, 
would  spare  £5000  a-year  to  a plundered  and 
insulted  people, 

But  though  power  and  dignity,  with  or 
without  money,  were  capable  of  going  ever 
so  far  towards  reconciling  a man  to  an  em- 
ployment  he  was  naturally  averse  to,  it  would 
not  be  the  less  true,  that  the  more  money 
you  give  nlong  with  it,  the  more  you  weaken 
the  evidence  which  his  acceptance  of  the  bu- 
siness affords  of  his  liking  to  it,  and  in  so  far 
of  his  fitness  for  it.  The  clearer  any  induce- 
ment  stands  of  all  others  that  are  capable  of 
co-operating  wth  it,  the  more  clearly  the 
amount  of  its  influence  stands  displayed.* 

• hloney  may  serve  to  get  tlie  bttter  of  a re- 
pugnance,  or  keep  up  the  liking,  to  the  busi- 
ness of  office:  but  the  only  way  of  giving  it  this 
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If  you  are  bent  upon  seeing  your  establish- 
ment  filled  with  ofRcers  who  to  a man  detest 
their  duty,  two  principies  will  do  as  much  as 
can  well  be  done,  where prcssznp  is  not  thought 
advisable : superfluous  pay,  and  liberty  of  ne~ 
gligence.  Were  you  to  employ  the  latter,  and 
that  alone,  would  it  follow  that  you  have  done 
nothing?  No:  only  that  you  have  not  done 
every  thing.  All  the  ingenuity  of  man  will  not 
prevent  your  getting  men  willing  as  well  as 
able,  by  mischance.  Even  pressing  would  not 
prevent  it  altogether : for  among  your  pressed 
men  may  be  some  who,  if  not  taken  in  time, 
would  have  been  volunteers.  “ But  did  you 
not  insist  but  just  now,  that  men  of  small 
fortunes  were  more  likely  to  be  fit  for  offices 
than  men  of  large  fortunes?  Yet  now  you  are 
contending  for  a plan  which  would  give  to  a 
man  of  the  largest  fortune  the  best  chance.” 

I did  so:  but  on  what  supposition?  That  the 
office  held  out  equal  wealth  to  botb,  and  that 
all  you  knew  of  them  was,  that  the  one  was 
richer  than  the  other.  True  it  is,  that  the 
man  of  slender  fortune  might  say  to  his  more 
opulent  antagonist,  — “ Anybody  will  con- 
clude  me  fitter  for  the  office  than  you,  for 
nobody  will  suppose  you  can  have  taken  so 
much  pains  to  qualify  yourself  for  it  as  I 
have.”  But  let  the  rich  man  wash  his  hands 
of  aU  emolument,  what  a retort  he  will  have 
to  give!  “ Whether  you  have  ever  had  any 
liking  to  the  business  or  no,  is  still  a pro- 
blem : for,  like  it  or  not,  as  it  has  money 
coupled  with  it,  and  money  is  what  you  want, 
you  would  be  equally  glad  to  get  it.  But  that 
I have  a liking  to  it  is  indisputable : for  how 
else  should  I think  of  taking  it  upon  me  for 
nothing?  As  to  victory  o ver  temptation,  all 
the  proof  you  have  to  produce  is  a presump- 
tion  arising  from  the  weakness  of  your  enemy : 
my  victory  stands  demonstrated,  spite  of  the,,. 
superior  strength  of  mine.” 

The  plain  truth  between  two  such  rivals 
is  this : it  is  less  likely  that  the  man  of  large 
fortune  should  be  fond  of  this  or  any  other 
kind  of  business,  than  that  the  man  of  small 
fortune  should:  but  where,  in  fact,  the  relish 
is  equal,  the  former  has  in  a variety  of  re- 
spects  the  advantage. 

“ Oh,  but  this  is  venality  — and  venality  is 
universally  and  deservedly  detestad  and  pro- 
scribed.”  The  objection  takes  various  shapes. 
It  sfaall  be  pursued  through  all  of  them.  The 
short  answer  is — the  venality  you  condemn, 
not  without  reason,  is  that  which  exeludes 
the  choice  of  the  people — which  gives  the 
cboice  to  an  individual,  whose  interest  it 

effect,  if  there  were  any  use  in  it,  is  to  make  it 
come  in  hand  in  hand  with  business : in  a word, 
to  give  it,  not  in  the  shape  of  salan  payable  at 
distant  period^  but  of  fees  or  daily  pay.  The 
emolumenta  of  my  judge  take  this  latter  shape, 
though,  as  may  nave  heen  observed,  for  othur 
reasons. 
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may  be  to  mfdce  a bad  one — and  which  puta 
the  price  into  the  pocket  of  the  individual, 
not  into  any  fund  for  public  Service.  You, 
wbo  detest  venality,  do  you  detest  the  saving 
of  money  to  the  people?  This  is  but  a par- 
ticular mode  of  saving  money  to  the  people. 

When  a saleable  office  is  at  the  disposal 
of  an  individual,  and  the  money  paid  for  it 
goes  into  the  pocket  of  the  individual,  he 
will  of  course  sell  it  to  any  one  who  will  give 
most  money  for  it : and  any  thought  bestowed 
upon  the  fitness  of  the  purchaser  will  he  a 
mere  work  of  supererogation.  When  masters 
in  chancery  had  the  suitors’  money  in  their 
hands,  and  the  Earl  of  Macclesfield,  then 
chancellor,  sold  the  office  of  master  in  chan- 
cery, the  money  of  the  suitors’  was  emhezzled. 
Wouldthe  dangerhave  been  equal  if  the  pur- 
chase-money,  instead  of  being  pocketed  pri- 
vately  by  the  chancellor,  had  been  to  be  paid 
publicly  into  the  exchequer  ? 

The  strength  of  the  objection  lies  in  a 
string  of  phrases:  — “ Right  of  buying  and 
right  of  selling  go  together.”  “ From  venal 
judgment-seats  follow  venal  judges,  venal 
justice.”.  “ He  who  biiys  the  people,  he  who 
buys  constituents,  suitors,  soldiers,  parish- 
ioners,  will  sell  them.  He  will  have  a plea 
to  plead  for  it.”  A mere  play  upon  words: 
clear  up  the  confusión,  the  argument  vanishes. 
Wbat  a man  buys,  when  he  buys  an  office,  is 
the  right  of  fulíillirig  the  duties  of  it,  not  of 
violating  them. 

“ But  a man  has  paid  his  money,  and  he 
would  not  do  so  but  upon  the  full  assurance, 
and  the  fixed  resolve,  of  making  himself 
whole.”  Two  vulgar  errors  in  one  sentencí!. 
One  is,  that  nothing  has  its  valué  with  man- 
kind  but  money : power,  rank,  consideration, 
nothing  that  you  can  ñame.  Ignorance  like 
this  ought  to  be  left  to  English  lawyers,  who 
build  upon  it  their  law  of  verbal  scandal,  i 
their  law  of  evidence,  and  so  many  other  of  j 
their  laws — judging  of  other  men  by  them- 
selves,  and  not  knowing  how  to  do  justice, 
even  to  themselves.  This  miserable  maxim 
has  no  truth  even  in  England ; can  it  be  en- 
durable in  France?* 

The  other  is,  to  suppose  that  a man’s 
inclination  to  make  money  out  of  suitors, 
constituents,  and  so  forth,  is  capable  of  re- 
ceiving  any  sort  of  increase  by  his  having 
hought  them,  as  the  phrase  is,  or  by  anything 
else  but  the  facility.  This  is  still  ignorance 
of  human  nature,  though  ignorance  on  the 

• Let  US  do  no  man  wrong.  Corruption  has 
not  been  in  fact  the  fruit  of  this  species  of  vena- 
lity: corruption  was  not  amongst  the  sins  of  the 
ola  magistracy.  Those  who  have  thought  worst 
of  them  have  never  accused  them  of  this  crime. 

“ JYo,”  says  a generous  adversary  in  the  height 
of  his  invectives  against  the  Parliament  of  Brit- 
tany,  “no  hands  wereexwr  morepurethantheirs." 
Discours  de  M.  Chapelier  á I’Ass.  Nationale, 
contre  le  Parí,  de  Bretagne,  17811. 
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other  side.  Every  man  will  sell  the  people 
if  he  can  sell  them,  and  be  never  the  worse 
for  it:  laws  that  go  upon  any  other  suppo- 
sition  are  fit  only  for  waste  paper.  Heroes 
form  an  exception : butfolly  only  can  look  for 
an  establishment  composed  of  heroes.  The 
true  question  turns  solely  upon  the  facility. 
Does  a man’s  buying  the  people,  as  you  cali 
it,  give  him  any  facility  for  selling  them  which 
he  would  not  have  had  if  he  had  got  them 
for  nothing?  The  answer  being  plainly  in  the 
negative,  there  ends  the  argument.  As  to 
myjudge,  I make  as  sure  of  his  doing  all  the 
mischief  he  possiblycan,  as  if  he  himself  had 
sworn  it:  but  I defy  him  to  do  any:  leaving 
him  all  the  while  morelatitude  for  doing  good 
than  ever  was  possessed  by  judges. 

“ Oh,  but,”  says  somebody,  “ you  are 
bribing  the  people  with  their  own  money  to 
make  a bad  choice.”  Good,  as  an  epigrain ; 
good  for  nothing,  as  an  argument.  Wliere 
the  gain  is  personal,  and  the  danger  public  ; 
w’here  the  gain  is  in  a man’s  pocket,  and  the 
danger  is  in  the  clouds ; talk  there  of  bribery 
if  you  please.  When  you  see  five  guineas 
given  to  a freeholder  for  his  vote,  or  a place 
given  to  a member  to  change  his  party,  then 
talk  of  bribery.  Here  no  man  gets  a partida 
of  the  saving,  without  getting  his  full  pro- 
portion  of  the  danger  : and  what  he  hazards 
is  much  more  visible  to  him  than  what  he 
saves.  My  judge,  it  must  be  remembered, 
sits  alone : he  has  no  colleague  to  set  hiin 
right,  any  more  than  to  encumber  him.  Cal- 
cúlate who  will,  how  many  farthings  a-year 
it  will  be  in  the  power  of  a rich  man  to  save 
by  giving  himself  a bad  judge : I have  not 
courage  for  the  task.  Where  the  balance  of 
merit  hangs  even,  a single  farthing  will  be 
enough  to  turn  it.  Such  is  the  utrnost  mis- 
chief that  can  happen  from  my  bribe. 

If  the  past  and  the  present  can  afford  us 
any  prospect  of  the  future,  the  chance  of  bid- 
ders,  even  for  a very  modérate  salary,  may 
be  pronounced  not  inconsiderable.  The  legis- 
lator  who  sees  in  pre-established  habits  the 
instruments  he  has  to  work  with,  will  lose 
no  opportunity  of  putting  them  to  their  use. 
In  France,  men  are  in  the  hahit  of  bidding, 
and  bidding  high,  for  dignity  and  power.  In 
this  line  in  particular,  they  have  been  used 
to  work  for  nothing,  if  dignity  and  power  be 
nothing.  The  scraps  of  jurisdiction  served 
up  by  the  oíd  system,  frittered  down  as  they 
were,  and  parcelled  out  among  dozens,  scores, 
and  even  hundreds  of  hands,  never  went  a 
hegging.  Confined  as  the  market  was  in 
many  instances,  confined  by  pride  and  injus- 
tice  to  a peculiar  order  of  citizens,  there  was 
no  want  of  customers. 

The  lots  I carve  out  are  such  as  France  has 
never  seen  before : a moiiarchy  in  justice,  in 
place  of  a share  in  a fraction  of  an  aristocracy : 
a power  before  which  every  other  individual 
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bows  do\vn  : a rank  assorted  to  that  power. 
If  no  jtidges  were  ever  worked  so  hard  as 
mine,  none  were  ever  so  well  paid  for  their 
work  in  that  bright  coin  which  bears  so  higb 
a price  in  France.  The  men  I want  are  men 
of  a high  spirit,  contení  to  barter  case  for 
power  and  dignity.  Such  were  never  w'ant- 
ing  even  under  the  oppressions  of  despotism. 
They  will  be  doubly  abundant  under  a con- 
stitution,  which,  levelling  all  arbitrary  dis- 
tinctions,  gives  a double  valué  to  all  those 
which  are  founded  on  real  Service. 

As  opulence  accumulates,  bidders  will  niul- 
tiply,  and  biddings  will  increase.  What  if  it 
shoiild  at  length  be  found,  that  the  whole 
of  tliis  vast  establishinent  can  be  kept  up 
for  nothing?  — an  establishment  which  now 
hangs  so  heavy  on  the  imaginations  of  men 
in  France,  as  without  some  such  aid  it  must 
every  where  upon  their  fortunes,  unless  where, 
as  in  England,  men  are  relieved  from  the  ex- 
pense of  justice  by  being  denied  the  benefit 
of  it. 

The  committee  have  here  also  their  plan 
of  economy.  What  is  it?  Proscription. — 
When  judges  crowd  upon  the  pensión  list  in 
such  a number  as  to  be  troublesome,  off  they 
are  struck  without  further  ceremony.  Four 
thousand  judges,  one  to  every  cantón,  were 
they  all  to  be  fed,  would  be  enough  to  eat  up 
the  country.  What  is  one  to  do  with  them  ? 
Sew  up  their  mouths.  What  then  is  the  hy- 
pothesis?  Is  it  by  compulsión  they  are  to 
íive  without  victuals,  or  by  choice?  Take 
what  supposition  you  will,  and  see  how  this 
lower  part  of  the  establishment  and  the  upper 
parts  hang  together.  These  four  thousand, 
are  they  to  be  pressed  men  ? Why  not  then 
press  as  well  the  five  times  538,*  the  ten 
times  83,  t the  twenty  times  30,  % the  36,  || 
and  the  88, § and  make  them  to  serve  for 
nothing?  Are  they  to  be  volunteers?  Ob- 
serve then  your  supposition.  Common  sol- 
diers  for  this  army  are  to  be  had  freely  and 
for  nothing  : olficers,  not  without  being  paid 
for  it. 

I see  the  contrivance.  Cali  a man  a jus- 
tice of  the  peace,  and  he  wH  serve  you  for 
nothing : for  in  England  you  have  a set  of 
people  who  are  called  justices  of  the  peace, 

and  they  serve  for  nothing.  Do  they? 

No  more  than  Job  did.  The  English  justice 
of  the  peace  serves,  it  is  true,  without  tvages : 
but  he  does  not  serve  without  vails : and  the 
committee  give  no  vails.  The  vails  come  to 
a small  matter,  it  is  true,  in  oomparison  with 
the  wages  of  the  upper  servants  of  justice : 
but  in  France  they  would  be  something : and 
even  in  England,  some  of  the  town  ones  live 

• The  number  of  the  district-courts. 

+ The  number  of  the  department-courts. 

± Number  of  the  superior-courts. 

II  In  the  supreme  court  of  revisión. 

,§  In  the  high  national  court. 
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by  them.  But  the  real  pay  is  yet  behind — 
The  country  justices  are  all  gentlemen : their 
raess,  like  the  member  of  parliament’s,  is 
all  sweet  without  bitter,  all  power  without 
obligation.  What  they  vouchsafe  to  do,  the 
country  is  to  think  itself  obliged  to  them  for : 
they  do  just  as  much  as  they  like,  and  a.s 
they  like  it,  and  when  they  like  it.  They 
serve  in  the  country  when  the  hounds  are  not 
out,  as  in  parliament  when  there  is  no  opera. 
They  do  a world  of  pleasant  business  too, 
besides  the  drudgery  of  justice ; they  tax  the 
country,  make  the  roads  good  to  their  houses, 
and  build  fine  buildings.  But  the  commit- 
tee’s  justices  are  men  of  a diflferent  stamp: 
they  are  to  be  servants  of  ^1  work ; I hope, 
at  least,  and  suppose  so ; I am  sure  mine  are. 
They  are  to  do  their  duty,  whenever  it  is 
their  duty,  and  because  it  is  their  duty ; not 
for  amusement  only,  as  Lord  somebody  used 
to  make  breeches. 

For  what  purposes  may  money  be  wanting, 
or  supposed  to  be  wanting,  to  a man  in  pub- 
lic  Service  ? For  inducement,  for  education, 
for  subsistence,  for  equipment,  for  dignity,  for 
a preservatice  against  corruption,  for^a  pledge 
of  responsibility,  for  a fund  of  indemmhcation, 
and  for  a source  of  alacrity : for  diflferent 
Services  diflferent  articles  of  the  above  list, 
according  to  the  nature  of  the  Service.  All 
men  in  whom  Service  is  voluntary,  must  have 
inducement  to  undertake  it.  The  seaman  and 
the  engineer  may  require  education,  the  com- 
mon  soldier  must  have  subsistence,  all  must 
be  equipped  for  Service ; the  king,  the  judge, 
and  the  head  officer  in  a town  or  section  of 
country,  require,  or  at  least  are  supposed  to 
require,  the  symbols  of  dignity : every  man 
W’ho  has  the  money  or  the  fate  of  others  at 
his  disposal  requives  something  of  his  own  to 
preserve  him  against  corruption,  or,  in  the 
event  of  his  sinking  under  the  temptation, 
to  serve  as  a fund  for  repairiny  damage,  or 
for  paying  the  debt  of  punishment : every  man, 
before  he  can  be  said  to  have  received  a re- 
ward,  must  have  received  an  equivalent  or 
indemnification  for  any  necessary  expenses  he 
may  have  been  put  to  by  reason  of  the  Ser- 
vice : every  man  to  whom  the  enjoyment  or 
expectation  of  the  distinction  naturally  re- 
sulting  from  the  honour  of  the  Service  would 
not  aflford  an  adequate  fund  of  spirits  and 
alacrity,  must  have  a bait  of  the  lucrativo 
kind  held  out  to  him,  to  make  up  for  the 
deficieney.  But  faney  not,  when  you  are  set- 
ting  up  claims  for  public  money,  that  you  are 
to  make  a bilí  out,  and  charge  a sepárate  sum 
in  every  case  for  every  item  in  this  catalogue. 
Education  the  judge  must  have  had  already : 
equipment  is  included  in  the  provisión  made 
for  dignity:  whatever  sum  is  sufficient  for 
the  most  expensive  of  the  two  objeets,  added 
to  that  of  subsistence,  will  fulfil,  at  the  same 
time,  and  that  to  the  extent  required,  the 
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' furtiier  purposes  of  a preservative  against  cor- 
ruption  OT  other  misbehaviour,  and  a fund  for 
reparation  and  punishment,  should  any  un- 

- toward  accident  demónstrate  the  insufñciency 
of  the  allowance  in  the  capacity  of  a preser- 
vative : inducement  and  alacrity  will  be  found 
hiin  by  the  office,  on  whatever  terms  he  thinks 
proper  to  put  up  for  it:  for  who  ever  solicits 
for  that,  of  which  the  acquisition  promises 
hiin  no  pleasure  ? 

Three  circumstances  comprise  the  outward 
elements  of  dignity  in  a judge : — Habit,  meatis 
of  conveyance,  and  attendance.  Habit  is  the 
only  article  of  which  the  use  is  confined  solely 
to  this  object.  Conveyance  and  attendance 
come  under  the  head  of  necessary  equipment. 
The  means  of  conveyance  are  necessary  to 
the  discharge  of  that  part  of  the  duty  which 
concerns  the  out-door  business : attendance 
is  necessary,  especially  on  such  occasions,  to 
give  iminediate  execution  to  such  orders  as 
require  it,  and  to  insure  him  against  the  ac- 
cident of  sudden  violence.  Whatever  mili- 
tary  forcé  there  is  in  the  country,  standing 
or  occasional,  can  have  no  fitter  employment, 
during  peace,  than  contributing  in  this  way 
by  rotation  to  the  maintenance  of  justice.  It 
helps  likewise  to  form  an  audience,  and  to 
fill  up  the  measure  of  publicity.  The  deco- 
rations  of  the  carriage,  and  of  the  accoutre- 
ments  of  the  attendants,  ought  to  be  symbo- 
lical : in  the  expense  of  these  decorations, 
added  to  that  of  the  habit,  consists  all  that 
is  necessary  or  proper  on  the  score  of  dignity. 
Whatever  is  thus  necessary,  is  as  necessary 
to  one  judge  as  to  another  : it  ought  there- 
fore  to  be  determined  by  law,  and  to  be  alike 
for  every  one.  He  ought  not  to  be  left  at 
liberty  to  apply  it  to  other  purposes.  One 
man  might  eat  it ; another,  drink  it ; a third, 
spend  it  upon  women.  No  man  ought  to  fall 
short  of  the  measure  allowed : no  man  ought 
to  exceed  it.  Ostentatious  expense  is  no  fit 
subject  for  emulation  in  a judge. 

The  dignity  of  a judge  is  not  in  his  kit- 
chen,  ñor  in  his  cellar.  Hospitality,  whatever 
it  may  be  in  another  man,  is  no  virtue  in  such 
a magistrate.  It  is  inuch  nearer  of  kin  to 
vice.  It  consumes  time  : it  consumes  money 
and  begets  wants : it  begets  connexions,  and 
leads  to  partiality. 

The  use  of  dignity  is,  by  impressing  respect, 
to  ensure  obedience.  On  whom  is  this  im- 
pression  to  be  inade?  Upon  the  body  of  the 
pcople.  What  follows  ? That  such  exhibi- 
tions,  and  such  alone,  can  contribute  to  this 
end,  as  are  in  a way  to  strike  the  senses  of 
the  multitude.  The  manner  in  which  the 
magistrate  lives  within  the  precincts  of  his 
prívate  dwelling-house,  within  the  circle  of 
his  faraily,  is  nothing  to  the  purpose : the 
people  enter  not  into  his  house:  the  people 
mix  not  with  his  family. 

The  principie  of  the  patriotic  auction  in- 
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eludes  the  policy  of  pecuniary  qualijications. 
In  such  an  office,  a qualification  of  this  sort, 
on  the  part  of  the  officer  himself,  is  at  least 
desirable : either  on  his  part,  or  on  that  of  a 
bondsman,  it  is  absolutely  indispensable : in 
some  degree,  in  the  character  of  a preserva- 
tive against  corruption,  but  more  particularly 
in  that  of  a pledge  of  responsibility. 

In  the  judicial  office,  an  endowment  of  this 
sort  is  as  necessary  as  in  that  of  a member  of 
a nümerous  legislativo  asseinbly  it  is  useless, 
and  the  exaction  of  it  impolitic  and  unjust. 
Individuáis  come  singly  under  the  power  of 
the  judge:  under  that  of  the  legislator  they 
seldom  come  but  in  large  groups  and  mixed 
multitudes:  he  can  neitherhurt  ñor  serve  an 
individual  whom  he  knows,  without  meting 
out  the  same  measure  to  thousands  or  mil- 
lions  whom  he  does  not  know.  The  judge 
sees  the  fate  of  individuáis  lodged,  according 
to  every  plan  fiequently,  and  according  to 
mine  constantly,  in  his  single  hand.  The 
will  of  the  legislature  is  nothing  of  itself,  ñor, 
how  ill  soever  applied,  can  it  have  any  effect, 
unless  a multitude  of  other  wills,  sufficient 
to  form  a majority,  take  the  same  direction. 
In  a legislature  you  want  the  rarest  talents, 
and  as  much  of  them  as  you  can  get:  the 
precarious  security  for  probity,  which  is  the 
utmost  that  any  pecuniary  qualification  can 
give,  is  as  nothing  in  comparison  of  ever  so 
srnall  a portion  of  ability  not  otherwise  attain- 
able.  On  the  part  of  a judge,  probity  is  in- 
dispensable, and  ordinary  ability  may  su  (fice. 

An  office  like  the  judicial  ought  therefore 
never  to  be  found  in  any  hands  where  it  has 

not  a pecuniary  qualification  for  company 

True:  but  whether  it  finds  or  brings  one, 
makes  no  sort  of  difference,  except  as  to  the 
expense.  The  policy  of  qualifications,  upon 
the  ordinary  plan,  is  linked  with  injustice:  it 
establishes  a monopoly,  and  that  of  the  worst 
sort ; a monopoly  in  favour  of  those  who  ()os- 
sess  the  greatest  share  of  the  advantages  of 
society  already,  to  the  prejudice  of  those  who 
possess  the  least.  Necessity,  and  that  alone, 
can  there  be  the  excuse.  Give  a salary : if  it 
be  sufficient  for  the  purpose  of  a qualification, 
the  necessity  of  one  constituted  by  prívate 
income  vanishes,  and  the  monopoly  remains 
without  excuse.  The  patriotic  auction,  while 
it  provides  for  the  necessity,  steers  clear  of 
the  injustice.  Giving  a qualification,  but  only 
in  proportion  as  it  fails  of  finding  one,  it 
neither  leaves  the  Service  unprovided  with 
this  security,  ñor  exeludes  merit  for  the  want 
of  it. 

As  to  the  man  of  small  fortune,  if  it  laya 
him,  or  rather  leaves  him,  under  a disadvaii- 
tage  in  one  point  of  view,  it  gives  him  an 
advantage  in  another.  The  disadvantage  is, 
that  he  cannot  give  himself  quite  so  good  a 
chance  of  getting  the  office  as  the  rich  man 
may  do:  the  advantíige  is,  that  it  he  prevails 
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against  his  rich  antagonist,  his  triumph  is  the 
more  honourable.  No  other  plan  affords  so 
illustrious  an  e vidence  of  extraordinary  merit : 
none  so  exact  a measure.  In  the  common 
way,  all  you  can  get  is,  a man  who  was  pre- 
ferred  by  such  or  such  a majority  to  such 
another  man:  here  you  have  a man  who  has 
been  preferred  to  such  an  one  who  bid  twice 
as  much,  to  such  another  who  bid  thrice  as 
much,  as  he  could  do.* 

§ 7.  Rank. 

Bank  is  the  exterior  sign  of  power.  Re- 
spect  is  the  natural  appendage  of  rank.  Re- 
spect  is  necessary  to  power.  A judge  raust 
have  power  over  all  those  over  whom  he  is 
judge  : lie  ought  therefore  to  have  rank  ac- 
cordingly.  To  what  end  should  any  one  pos- 
sess  a rank,  and  thence  a measure  of  respect, 
superior  to  that  of  the  judge,  whose  orders 
he  is  destined  to  obey?  From  an  inconsis- 
tency  of  this  kind  no  good  could  possibly 
come  to  pass : the  natural  effect  of  it,  so  far 
as  it  had  any,  would  be  to  weaken  the  autho- 
rity  of  the  laws,  and  invite  to  disobedience 
the  Citizen  thus  preposterously  elevated. 

There  can  be  no  reason  for  giving  prece- 
dence  o ver  the  judge  of  a territory  to  the 
members  of  the  administrativo  body  of  that 
territory.  They  must  be  subject  to  him, 
or  else  he  is  not  their  judge.  They,  it  is 
true,  may  have  laws  to  enact,  or  (to  avoid 
verbal  disputes)  orders  to  give,  to  which  he 
may  have  to  enforce  obedience.  But  in  pass- 
ing  those  laws,  in  issuing  those  orders,  it  is 
not  their  own  authority  that  they  exercise, 
but  that  of  the  National  Assembly,  by  whom 
their  acts  will  always  be  annullable  at  plea- 
sure. 

Were  the  faculty  of  making  laws  otherwise 
than  in  chief  a ground  for  giving  precedence 
over  the  judge  to  the  members  of  the  repre- 
sentative  body,  it  would  be  equally  a ground 
for  putting  him  below  every  the  meanest 
Citizen.  For  in  enforcing  obedience  to  con- 
tráete, what  is  it  that  a judge  does,  but  exe- 
cute  a law  framed  by  the  contracting  parties, 
though  assented  to  beforehand  by  the  legis- 
lature  ? 

True  it  is,  there  is  no  physical  inconsis- 
teney  in  a man’s  being  superior  to  another  in 
Borne  respeets,  and  inferior  in  others : supe- 
rior one  moment,  and  inferior  the  next.  At 
Rome,  the  two  consuls  used  to  command  by 
turns ; and  every  man,  were  there  any  use 
in  it,  raight  have  his  day.  But  where  in  this 
case  is  the  use  ? 

The  members  of  an  administrativo  body, 

• It  is  obvious,  that  if  the  principie  of  the 
patriotic  auction  is  applicable  to  any  one  branch 
of  the  political  establishment,  so  may  it  be  to  any 
other ; but  in  different  cases  the  application  made 
of  it  will  require  different  modifícations.  I may 
have  occasion  to  pursue  it  further  c^where. 
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it  has  been  said,  may  be  of  use  in  quieting  a ‘ 
tumult:  the  higher  the  rank  they  possess, 
and  thence  the  greater  the  measure  of  re- 
spect, the  better  fitted  they  will  be  for  ren- 
dering  that  important  Service.  Doubtless: 
and  rank  and  respect  they  ought  doubtless 
therefore  to  have.  But  is  this  a reason  why 
they  ought  to  possess  more  of  those  requisitos 
than  the  judge?  To  him  they  are  necessary 
at  all  times : to  them  only  by  accident.  It  is 
on  the  respect  paid  to  him  that  their  own  acts 
must  depend  for  their  execution  in  the  first 
instance.  Whatever  respect  he  possesses, 
enures  to  their  use.  A superiority  in  rank  on 
their  part,  with  regard  to  him,  could  only  tend 
to  weaken  their  authority  as  well  as  his, 

The  rank  of  a judge-depute  must  not  last 
longer  than  he  continúes  in  his  station;  if  it 
did,  the  station  would  be  made  a ladder  to 
useless  and  undeserved  pre-eminence,  and 
judges  would  give  deputations  as  kings  give 
titles  and  ribbands. 

§ 8.  Attendance. 

Tum  to  political  writers,  governments,  you 
will  find,  were  instituted  for  the  benefit  of 
the  governed.  By  were,  w'ithout  much  ad- 
verting  to  the  distinction,  they  perhaps  mean 
ought  to  be.  He  who  should  mean  otherwise, 
must  have  dreamt  of  history  rather  than  read 
it.  Put  governed  then,  if  you  say  ought  to  be : 
but  if  you  are  awake,  put  governors  after 
were.  It  is  in  France  alone,  and  now  for  the 
first  time,  that  the  latter  proposition  ceases 
to  be  true.  Out  of  that  state  in  which  go- 
vernment  continúes  to  be  carried  on  iipon 
the  principie  which  give  it  birth,  France  is 
emerging  with  rapid  pace  — Britain  is  not  so 
much  as  thinking  to  emerge.  Laity  were 
made  for  clergy  : — suitors  for  lawyers : — 
constituents  for  representativas: — colonista 
for  those  who  lord  it  over  the  mother  coun- 
try : — beasts  were  created  for  the  use  of  man. 
Bear  these  maxims  in  mind,  and  you  may 
account  with  unerring  confidence  for  whatever 
you  see  at  this  moment  on  British  ground  in 
the  church,  the  law,  the  House  of  Commons, 
or  the  stable. 

If  parturition  could  have  been  bid  to  wait, 
or  an  hemorrhage  to  stop  flowing,  from  Tri- 
nity  term  to  Michaelmas,  surgeons  as  well  as 
lawyers  might  have  had  their  long  vacation, 
Unfortunately,  the  surgeon  cannot  say  to  the 
wounded  traveller,  “ Lie  bleeding  there  till 
my  amusement  is  at  an  end,  and  luxury  has 
given  place  to  avarice.”  Loss  of  life  to  the 
patient  would  be  loss  of  fee  to  the  surgeon, 
and  surgeons  are  atthe  cali  of  patients  all  days 
in  the  year,  and  all  hours  of  the  day.  Had 
laws  been  planned  by  suitors  without  lawyers, 
law  would  no  more  have  sacrificed  the  suitor 
to  the  lawyer,  than  nature  has  sacrificed  the 
patient  to  the  surgeon.  We  have  been  bidden 
to  believe,  that  harvest  was  the  cause  why 
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there  is  nd  jus^ce  in  autumn : as  if  the  time 
when  the  implements  of  husbandry  are  most 
wanted,  were  the  time  when  the  owner  could 
best  bear  to  be  desj>oiIed  of  them. 

We  have  had  in  England  perpetual  clubs 
of  good  fellows : that  so  good  a thing  as  good> 
felíowship  might  never  cease.  We  have  had 
perpetual  clubs  of  prayers  ;•  that  omniscience 
might  not  for  a moment  be  kept  in  want  of 
Information.  Is  it  pardonable  to  have  ima- 
gined,  in  the  way  of  visión,  the  equivalent  of 
a perpetual  club  of  judges?  Something  not 
absolutely  unlike  it  is  said  to  exist  in  the 
metrópolis,  under  the  ñame  of  the  Rotation- 
office.  But  these  are  magistrates,  who,  in 
c(fhtradistinction  to  those  who  get  more  by 
the  trade,  are  siyXeá  trading  justices : anda 
thief  will  not  always  wait,  as  honest  men  may 
be  made  to  do. 

It  is  a bitter  office  thus  perpetually  to  be 
upbraiding  trastees  with  being  trust-breakers, 
Englishmen  with  being  Englishmen,  and  man- 
kind  with  being  men : it  is  worse  than  a 
thankless  — when  will  it  cease  to  be  a fruit- 
less  one  ? f 

What  non-residence  is  in  the  church,  non- 
attendance  is  in  the  house.  Those  who  wish 
to  keep  the  one  or  the  other  on  their  piesent 
footing,  will  speak,  or  write,  or  preach  against 
the  grievance,  commend  the  wholesome  laws 
which  the  wisdom  of  ages  has  provided  against 
it,  and  lament  that  virtue  cannot  be  found  to 
execute  them.  Those,  should  such  perad- 
venture  arise  in  any  future  age,  who  enter- 
tain  a real  wish  that  the  abuse  should  cease, 

• A Mr.  Nicholas  Farrer  stands  recorded,  in 
the  Gentleman’s  l\Iagazine  and  elsewhere.  as  the 
pious  founderof  a club  of  this  sort  upon  the  puré 
principie  of  protestan tism,  and  without  any  po- 
pish  views.  JProvidence  has  not  been  so  careful 
of  this  as  of  less  laboríous  colleges. 

*1"  It  would  take  a volume  to  mve  a catalogue 
of  all  the  modes  in  which  the  denial  of  justice 
has  been  worked  up  by  this  cause  in  England  to 
the  pitch  at  which  it  stands.  Nothing  could  be 
better  imagined  for  this  purpose,  than  the  want 
of  local  judicatures,  combined  with  enormous 
taxes,  and  the  artitícial  necessity  of  enormous 
fees.  Small  portions  of  time  will  serve  for  col- 
.ecting  as  rauch  money  as  the  people  can  afford 
to  give,  in  such  large  masses  in  which  alone  the 
profession  will  stoop  to  take  it. 

The  Welsh  judges,  eight  in  number,  have  from 
i'5ñ0  to  £930  a-year  salary,  besides  fees  to  an 
amount  unknown,  for  twice  two  months  Service, 
staying  about  a week  in  a place,  and  pitying, 
with  generous  concern,  the  lawless  barbarism 
of  those  distant  provinces.  Mr.  Burke,  looking 
over  the  establishment,  and  seeing  these  men 
sitting  idle  for  eight  months  out  of  the  twelve, 
seems  to  have  tAen  them  for  thieyes,  and  to 
have  conceived  an  honest  wish  for  ridding  the 
country  of  the  greater  part  of  them  (Speech  on 
the  Econoray  Bill:)  but  there  would  be  work 
enough  for  tnem  all,  if  they  were  but  made  to 
do  it,  and  the  entrance  into  the  courts  were  not 
barred  by  oppressive  taxes,  and  a still  more  op- 
fresslve  system  of  piocedure. 
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will  vote  for  this  sure  and  simple  method  of 
rendering  it  impossible.J  It  has  all  the  effect 
of  a fine  for  non-attendance,  without  the 
apparent  hardship,  or  the  parade  and  trouble 
and  expense,  and  odium,  and  uncertainty  of 
prosecution.  This  most  simple  of  regulations 
would  of  itself  be  sufficient  to  regenérate 
the  house.  Two  classes  only  would  remainr 
those  who  understood  the  business,  and  those 
who  wished  to  understand  it.  No  horse-racer, 
cock-fighter,  hazard  - player,  fox-hunter,  no 
empty  lordling,  no  law-harpy  in  full  feather, 
no  lounger  or  man  of  gallantry,  would  find  it 
worth  bis  while  to  sit  there ; no  merchant  or 
banker  would  find  it  good  husbandry  to  pay 
so  much  of  his  time  to  save  the  expense  of 
correspondence. 

The  difference  in  point  of  strictness  be- 
tween  the  obligation  of  attendance  on  the 
part  of  the  judge  of  an  immediate  court,  and 
that  on  the  part  of  jhe  judge  of  appeal,  will 
render  the  latter  station  a retreat  from  the 
laborious  functions  of  the  former,  and  a suit- 
able  reward  for  the  due  discharge  of  them. 

What  makes  the  jurisdiction  of  appeal  na- 
turally  so  much  less  burthensome  than  the 
other,  is  not  so  much  any  positivo  difference 
that  may  be  thought  proper  to  be  made  in 
the  number  of  the  vacation  days,  as  the  na- 
tural exemption  from  out-door  business,  and 
from  sudden  calis.  As  nothing  can  come  be- 
fore  them  that  cannot  wait,  and  that  has  not 
already  waited,  they  may  have  fixed  days  and 
hours  for  business ; and  as  often  as  the  paper 
is  exhausted  of  business,  they  will  be  at  li 
berty  till  it  receives  a recruit. 

§ 9.  Electioneering  forbidden. 

The  reason  for  suspending  in  judges  the 
privilege  of  active  citizens,  is  obvious  enough : 
it  is  to  guard  their  probity,  and  reputation 
for  probity,  from  a most  fcrtile  source  of  dan- 
ger.  Mention  not  disgrace:  nothing  can  be 
a disgrace  that  is  not  meant  to  be  so ; an  in- 
capacitation,  the  result  of  power  and  dignity, 
carries  more  of  honour  with  it  than  disgrace : 
it  is  the  ostracisra  of  the  Athenians,  without 
any  of  the  hardship  or  the  iniquity. 

In  England,  the  twelve  superior  judges  are 
indebted  in  no  small  degree  for  their  unsul- 
lied  reputation  to  the  implicit  obedience  they 
have  the  good  sense  to  pay  to  this  precept  of 
Pythagoras ; as  the  breach  of  it  is  one  of  the 
most  fertile  sources  of  complaint  against  the 
country  magistrates,  who,  being  gentlemen 
at  large,  accept  of  a part  of  the  rights  of  their 
fellow-citizens  to  dispose  of,  as  gentlemen 
accept  of  seats  in  the  House  of  Commons,  to 
fill  up  a vacant  hour  now  and  then,  or  serve 
a friend. 

± Daily  paymentnowhere  but  on  the  s^t;  or, 
where  there  is  no  salary,  daily  retum  of  a pro- 
portionable  part  of  a deposit  exacted  for  that 
purpose.  See  p.  356. 
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§ 1 0.  Pluralities  forbidden, 

Two  reasons,  either  of  them  conclusive, 
forbid  the  joining  any  other  office  to  that  of 
judge;  or  any  one  judicial  office  to  another: 

1.  Want  of  time.  The  abjuration  of  all 
other  public  business,  is  the  necessary  conse- 
quence  of  the  inviolable  obligation  to  atten- 
dance.  Occupied  or  no  in  the  actual  Service 
of  justice,  the  judge  ought  to  be  every  mo- 
ment  in  reatliness  to  obey  her  cali.  If  he 
has  anything  else  to  do  but  sit  in  judgment, 
suitors  must  inevitably  be  exposed  to  wait 
for  justice.  If  judges  in  general  have  any 
considerable  part  of  their  time  to  spare  for 
other  business,  it  is  a sign  that  the  judicial 
territorios  are  too  small,  that  they  are  more 
numerous  than  they  need  be,  and  the  whole 
establishment  more  expensive. 

2.  Danger  to  probity,  and  reputation  of 
probity.  All  offices  are  sources  of  connexion : 
connexions  are  sources  of  partiality  ; gene- 
rally  of  actual  partiality,  always  of  suspicion 
of  partiality,  vvhich  is  to  reputation  of  probity 
what  actual  partiality  is  to  probity  itself. 

To  these  may  be  addcd : 

3.  Injustice  and  impolicy  of  monopoly.  The 
supremacy  of  secar  ity  remaining  in  viólate, 
equality  ought  here,  as  elsewhere,  to  be  the 
ruling  principie.  Pluralities,  accumulating 
in  few  hands  the  objects  of  general  desire, 
deprive  so  many  individuáis  of  a portion  of 
enjoyment,  and  the  public  of  so  many  lots  of 
reward  applicable  to  the  encouragement  of 
public  merit.  Three  such  prizes,  thrown  into 
the  lap  of  one  unjustly-favoured  individual, 
do  not  produce  three  times  the  enjoyment 
that  one  of  them  vvould  have  produced,  ñor, 
consequently,  a sum  of  enjoyment  equal  to 
what  they  would  have  produced  if  distri- 
buted  among  three. 

Above  all  things,  a judge  chosen  by  the 
people  ought  not  to  be  at  liberty  to  accept 
an  office  from  any  other  hands,  and  least  of 
all  from  those  of  the  crown.  In  such  a case, 
an  office  is  a bribe.* 

It  is  not  under  the  patronage  of  the  people 
that  pluralities  are  either  so  dangerous,  or  so 
likely  to  be  abundant,  though  law  were  not 
in  the  way.  Despotism,  monarchial  or  aris- 
tocratical,  and  its  attendant,  favouritism,  are 
the  natural  parents  of  this  and  kindred  abuses. 
Create  a people  for  the  use  of  their  trustees, 

• Sudder-AdarDlut.,  could  one  but  find  the 
Englisb  of  it,  might  save  a page.  But  wbere  ? 
— It  is  not  in  Johnson  or  in  Jacob.  In  Hebrew 
some  have  rendered  it  Aceldama.  And  is  the 
House  of  Commons,  too,  to  be  an  Aceldama  ? 

Two  advócales  fornied  part  of  the  househóld 
of  an  earl  of  Northiimberland  in  the  sixteenth 
century.  Why  not  ? Compared  with  indiscrimi- 
nate  prostitution,  concubinage  is  chastity.  To  a 
link-boy  or  a Street  shoe-black,  a livery  is  a coat 
of  hqnour.  What  should  we  say,  were  we  to  see 
t.ie  livery  of  a duke  upon  the  back  of  a judge? 


pluralities  and  sinecures  and  non-residence 
are  natural  and  justifíable.  Appoint  trustees 
for  the  Service  of  the  people,  the  English  and 
"the  French  for  plurality,  and  sinecure  and  non- 
residence  is  fraud  and  monopoly,  and  breach 
of  trust  and  peculation. 

In  some  instances,  if  I mis-recoUect  not, 
the  National  Assembly  seems  to  have  been 
betrayed  into  a disposition  to  tolérate  plura- 
lities, even  where  one  of  the  offices  is  that  of 
judge.  When  two  offices  are  allowed  to  be 
holden  together,  one  of  which  is  sufficient  to 
íill  up  a man’s  time,  the  law  should  explain 
itself,  and  declare  which  of  the  two  duties  it 
means  to  have  neglected. 

“ Would  you  then  exelude  all  judges  from 
all  prospect  of  a seat  in  the  sovereign  legisla- 
ture?”  No,  certainly.  For  legislation  there 
cannot  be  a better  probation,  ñor  a better 
nursery,  than  judicature.  In  legislation,  tran- 
scendent  genius  is  too  importanl  and  too  rare 
to  permit  the  excluding  the  smallest  chance 
for  it.  But  the  principie  of  deputation  aífords 
an  obvious  compromise.  Let  the  office  and 
salary  of  a judge,  thus  distinguished,  be  pre- 
served  to  him,  so  long  as  he  continúes  in  the 
exercise  of  the  superior  function,  under  the 
condition  of  providing  a deputy  extraordinary 
to  supply  his  place. 

In  Éngland,  this  and  a thousand  other  dif- 
ficulties  are  got  rid  of  by  a very  simple  prin- 
cipie. Power  without  obligation  being  the 
condition  of  parliamentary  Service,  a seat  in 
parliament  is  no  burden  in  any  shape,  ñor 
creates  any  demand  upon  a man  for  his  time. 
A judge  may  be  a member  of  parliament  for 
the  same  reason  that  a horse  might  be  so. 
Accordingly,  the  chancellor’s  subordinare,  the 
master  of  the  rolls,  the  eight  Welsh  judges, 
and  the  masters  in  chancery,  may  all  of  them 
have,  and  commonly  have  many  of  them,  seats 
in  the  House  of  Commons.  In  English  law, 
if  you  have  an  exception  to  a bad  rule,  it  is 
not  for  any  good  reason,  but  for  a reason  as 
irrational  as  the  rule.  The  twelve  judges  are 
shut  out  of  the  House  of  Commons: — Why? 
'because  a man  cannot  serve  in  two  places  at 
a time?  No;  but  because  they  are  wanted  to 
sit  cooling  their  heels,  without  opening  their 
mouths,  in  the  House  of  Lords.  The  same 
reason  should  shut  out  the  masters  in  chan- 
cery : but  Chaos  has  granted  them  a dispen- 
sation.  The  same  reason  should  shut  out  the 
king’s  men  among  the  mercenary  lawyers: 
but  they  are  wanted  in  the  House  of  Cora- 
mons  as  counsel  for  the  minister : to  be  judges 
and  parties ; to  sit  in  judgment  as  members, 
over  their  own  conduct  as  king’s  lawyers ; to 
prevent  the  amendment  of  the  law ; and  to 
sell  their  constituents,  whom  they  pay,  to  the 
Crown,  by  whom  they  are  paid. 

Exceptions  were  taken  when  a horse  wa» 
cónsul;  there  could  be  none  against  his  be- 
ing a lord.  It  is  beyond  comparison  better 
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that  a horse  should  have  a voice  in  that  house, 
than  that  a judge  should.  A horse-lord,  pre- 
sent  or  ab&ent,  would  be  as  capable  of  doing 
duty  in  the  house  as  another  lord,  when  at- 
tending  at  the  opera  or  the  gaming-table,  or 
making  the  grand  tour.  A horse-lord,  under 
the  switch  of  the  king’s  riding-master,  would 
be  as  capable  of  giving  a proxy,  as  another 
lord  under  the  wand  of  the  king’s  chamber- 
lain.  Neighing  in  that  house  would  not  make 
a horse  the  worse  for  riding;  but  sitting  and 
voting  there  makes  a judge  very  much  the 
worse  for  judging.  If  a horse  contrac.ted 
partialities,  he  would  not  trot  the  worse  for 
it:  when  a judge  exposes  himself  to  similar 
suspicions,  he  judges  very  much  the  worse, 
or  is  thought  to  do  so,  which  comes  exactly 
to  the^same  thing.  Custom,  which  sanctiíies 
all  absurdities,  custom  alone  could  reconcile 
men  to  the  sight  of  a man  holdir.g  at  the  same 
time  a place  in  the  court  appealed  from,  and 
another  in  the  court  appealed  to;  judging  un- 
der one  ñame  what  he  has  been  doing  under 
another.  The  plea  is,  that  he  may  be  there 
to  defend  his  decrees : as  if  a man  could  not 
be  heard  as  a defendant,  without  voting  as  a 
judge.  Who  is  there  that  does  not  remember 
when  the  nation  was  kept  for  years  in  a fer- 
ment,  justice  become  odious,  good  judicature 
traduced,  and  bad  judicature  painted  worse, 
because  a great  man,  who  had  one  foot  on 
the  bench,  had  another  in  the  house,  and  was 
delivering,  sometimes  in  the  one  place,  some- 
times  in  another,  doctrines  supposed  to  have 
been  learnt  in  the  king’s  bedchamber?  By 
degrees  it  is  settled  into  a rule,  that  not 
only  the  chancellor  shall  have  a peerage,  but 
that  the  same  feather  shall  be  stuck  into  the 
caps  of  the  two  chiefs  in  the  courts  of  ICing’s 
Bench  and  Common  Pleas.  Ere  long  it  will 
get  down  to  the  Exchequer,  that  Westmin- 
ster-hall  may  not  contain  a single  bench  un- 
defíled  by  politics.  When  you  have  put  your 
judge  into  the  house,  the  greatest  eulogium 
you  can  bestow  upon  him  is,  that  he  might 
as  well  be  anywhere  else,  for  anything  that 
he  does  there.  You  plunge  him  head  over 
ears  into  temptation,  and  your  hope  is,  that 
he  will  not  be  soiled  by  it.  If  this  be  wis- 
dom,  put  your  daughter  to  board  in  Druiy- 
Lane  to  teach  her  chastity.  Why,  then,  this 
incongruity?  Because,  such  is  the  presump- 
tion  of  the  trader  in  mercenary  justice,  such 
the  ascendant  of  talents,  strengthened  by 
wayward  industry,  over  faculties  debilitated 
by  hereditary  idleness,  and  such  the  dominión 
which  lawyer-craft  has  planted  in  the  igno- 
rance  and  prejudices  of  public  men,  that  the 
highest  Seat  in  judicature  is  too  low  for  him : 
ñor  will  he  stoop  to  sit  in  it,  unless  bribed 
by  a second  and  still  higher  station,  which 
can  have  no  other  eífect  than  that  of  unfitting 
bim  for  the  fírst. 

The  IlaleSf  the  Holts,  and  the  Raymonds, 
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received  no  such  extraordinary  rewards  be- 
forehand  for  ordinary  Service  that  was  to  fol- 
low.  But  is  not  possible  Service  as  good  a 
title  to  the  first  honours,  as  actual  wealth 
without  pretence  of  Service  ? Is  partial  abuse 
worth  mentioning,  in  a distinction  which  has 
abuse  for  its  solé  substance  and  prime  val  es- 
sence  ? 

But  it  is  to  the  Chancery-bench  you  must 
look,  if  you  would  behold  a monster,  in  coni- 
parison  of  which  the  chimera  of  the  poets  was 
an  ordinary  beast,  their  triple- bodied  Geryon 
an  ordinary  man : — 

1.  A single  judge,  controulingin  civil  mat- 
tefs  the  several  jurisdictions  of  the  twelve 
great  judges. 

2.  A necessary  memberof  the  cabinet,  tlie 
chief  and  most  constant'  adviser  of  the  king 
in  all  matters  of  law. 

3.  The  perpetual  president  of  the  highest 
of  the  two  houses  of  legislature. 

4.  The  absolute  proprietor  of  a prodigious 
mass  of  ecclesiastical  patronage. 

5.  The  competitor  of  the  minister  for  al- 
most  the  whole  patronage  of  the  law. 

6.  The  keeper  of  the  great  seal;  atran- 
scendent,  multifarious,  and  indefinable  oflice. 

7.  The  possessor  of  a multitude  of  hete- 
rogeneous  scraps  of  power,  too  various  to  be 
enumerated. 

All  these  discordant  bodies  you  see  in- 
closed  in  one  robe,  that  every  one  may  cor- 
rupt  another,  if  it  be  possible,  and  that  the 
due  discharge  of  the  fiinctions  of  any  one  of 
thein  may  be  impossible.  Such  is  the  care 
and  providence  of  chaos. 

§11.  Oath  of  Office. 

Promissory  oaths,  if  properly  applied,  are 
capable  of  being  made  a very  useful  supple- 
ment  to  penal  laws.  The  oath  of  office  in 
the  text,  will,  I hope,  be  found  an  example 
of  such  an  application.  But  so  delicate  and 
sacred  an  instrument  of  government  ougbt  to 
be  guarded  from  profanation,  and  husbanded 
with  the  utmost  care.  To  this  piirpose,  the 
followiiig  rules  seem  proper  to  be  observed : — 

1.  It  should  not  be  employed  wherc  the 
ordinary  provisions  of  the  law,  with  its  at- 
tendant  sanctions,  would  ansvver  the  purpose 
of  themselves : which  is  the  case  whcrevcr 
the  offence  they  create  is  such  as  admits  of 
specific  evidence  sufficient  for  legal  convic- 
tion,  and  not  more  than  ordinarily  diflicult 
to  obtain.  For  in  such  cases  an  oath  is  need- 
less.* 

• The  statute-book  of  the  principal  of  the 
two  arch-semínaries  of  virtue,  hnowledge,  and 
religión  in  England,  is,  from  beginning  to  end, 
one  continued  violation  of  this  rule.  It  is  stuck 
ful!  of  penalties,  from  twenty-shilling  down  to 
sixpenny,  fourpenny,  and  twopenny  onp  ; and 
lest  the  paradise  it  creates  should  m one  luckless 
hour  be  lost  by  a single  instance  of  disobedience. 
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2.  It  should  not  be  employed  in  sanctioning 
ordi  nances  of  a light  and  unimportant  nature. 
For  in  such  cases  it  is  useless:^  and  more 
harm  is  done  by  the  discredit  thrown  on  the 
sanction,  than  good  by  the  strength  given  to 
the  law. 

3.  It  should  not  be  employed  in  sanction- 
ing  oi’dinances  which  must  unavoidably  be 
infringed.  For  in  such  cases  it  is  to  a certmn 
degree  necessarily  inefficacious:  and  its  in- 
efficiency  exposes  it  to  contempt.f 

4.  Above  all  things,  it  should  not  be  em- 
ployed in  sanctioning  ordinances  of  such  a 
nature  as  to  be  Hable  to  be  constantly  and 
universally  broken,  without  a possibility  of 
detection.  For  here  it  is  inefficacious  in  the 
extreme. 

Such  is  the  case  in  all  instances  where  the 
use  made  of  the  oath  is  to  ensure  the  vera- 
city  of  a declaration  of  opinión.  The  duty 
prescribed  is  the  entertaining  of  a certain 
opinión : the  delinquency  by  which  the  oath 
is  broken,  is  the  not  entertaining  of  that 
Opinión,  or,  at  any  rate,  the  entertaining  of 
one  repugnant  to  it.  Of  this  species  of  de- 
linquency, if  such  it  is  to  be  styled,  it  is  evi- 
dent  that,  confining  itself,  as  it  does,  to  the 
breast  which  gave  it  birth,  it  may  subsist  in 
the  fullest  degree,  without  leaving  on  any 
part  of  the  exterior  demeanour,  any  marks 
which  can  afford  the  smallest  handle  to  accu- 
sation,  or  even  so  much  as  to  suspicion.;f 

it  applies  to  every  clause,  without  exception,  the 
tremendous  sanction  of  an  oath,  that  delin- 
quency in  matters  of  such  moment  may  be  im- 
^ssible. 

• The  code  just  referred  to  may  vie  in  levity 
of  contents  with  the  most  eminent  receptacles  of 
monastic  beatitude. 

The  same  code  teems  with  árdeles  that  are  ■ 
so  many  infringements  of  this  rule.  It  may  be 
questioned,  whether  there  be  that  man  living  who 
ever  snent  a week  in  that  seminary  of  piety  and 
orthoaoxy  without  committing  numerous  viola- 
tions  of  those  consecrated  ordinances,  and  conse- 
quently  without  incurring  in  so  many  instances 
the  guilt  of  what  is  there,  in  express  terins, 
callea  •per jury. 

í Subscriptions  to  articles  of  faith  are  among 
the  most  flagrant  examples  of  this  mode  of  mis- 
applicatiqn.  In  this  most  exquisite  contrivance 
is  comprised  everything  that  can  recommend  it 
to  the  head  and  to  the  heartof  senseless  tyranny; 
the  object  useless,  the  means  flagitious.  and  the 
accomplishment  impossible.  The  pious  nope  that 
perjury  may  conduetthe  heretic  to  eternal  tortures 
18  the  only  expectation  that  wears  the  faintest 
colours  of  a reasonable  one. 

The  author  of  the  code  just  mentioned  has 
taken  care  to  exact  from  his  subjeets  this  proof 
of  their  belief  in  a set  of  articles,  by  which  the 
dreams  of  a parcel  of  churchmen  in  1563  are 
fixed  as  the  ne  plus  ultra  of  English  wisdom  in 
matters  of  religión  to  the  end  of  time.  In  this 
fárrago,  worthy  in  every  respect  of  the  age  which 
gave  it  birth,  the  flower  of  the  EngHsn  youth 
are  made  to  profess  belief,  before  it  is  pretended 
thej  can  entertain  it,  that  they  may  ever  after 
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5.  As  to  the  wording  of  it,  it  should  not 
confine  itself  to  declarotions  of  so  general  a 
nature  as  to  be  nugatory ; such  as,  for  ex- 
ample,  a simple  promise  of  general  good  be- 
haviour,  unaccompanied  with  any  assu  ranee 
of  a specific  nature.  For  in  this  way,  too, 
it  is  rendered  inefficacious,  and  by  its  ineffi- 
cacy  contemptible.fl 

The  use,  then,  of  a promissory  oath,  and 
in  particular  of  an  oath  of  office,  appears  to 
be  the  employing  the  joint  forcé  of  the  reli- 
gious  and  moral  sanctions,  or,  at  any  rate,  of 
one  of  them,  in  aid  of  the  political.  And  the 
instances  in  which  it  may  with  propriety  be 
called  in  and  applied,  are  those  where,  the 
injunction  not  being  frivolous,  ñor  infriiige- 
ment  necessarily  frequent,  ñor  the  ordinary 
penal  sanction  of  itself  suíficient  to  the  pur- 
pose,  a violation  of  the  duty  thus  sanctioned 
may  be  capable  of  being  ascertained  by  evi- 
dence,  which,  though  not  suíficient  to  ground 
a judicial  conviction,  may  yet  be  suíficient  to 
draw  on  the  delinquent  a censure  more  or 
less  determinate  on  the  part  of  the  tribunal 


be  obHged  to  pretend  it,  because  they  have  pro- 
fessed  it.  Sincerity  and  discernment,  the  two 
qualities  the  most  odious,  and  the  most  justly  so, 
to  a domineering,  an  over-fed,  a lazy,  a corrupted, 
a corrupting,  and,  in  the  most  palpable  points, 
an  anti-ehristian  priesthood,  are  thus  nipped  in 
the  bud,  and  the  minds  of  the  rising  race  otlegis- 
lators  eraasculated,  poisoned,  and  fashioned  from 
infaney  to  their  yoke. 

The  official  oaths,  which  may  be  seen  scattered 
in  such  abundance  on  the  face  of  English  statute 
law,  look,  all  of  them,  as  far  as  recollection  serves 
me,  as  if  stamped  upon  this  modeL  You  would 
swear  them  penned,  every  one  of  them,  by  the 
same  oíd  woman  in  her  dotage.  I speak  of  the 
productions  of  modern  time:  for, in  this  line,  in- 
telligence  seems  to  have  been  not  stationary,  but 
retrograde.  In  a book  of  oaths  printed  in  1649, 
I ñnü,  in  many  instances,  clauses  of  a speciñe 
nature,  which  show,  that  in  those  days  the  per- 
fection  of  irabecility  and  insensibiüty  were  not  as 
yet  by  any  means  attained. 

A collection  of  the  instances  in  which  this  so 
much  vaunted  sanction  is  universally  and  no- 
toriously  trodden  under  foot  before  the  eyes  of 
an  assisting  priesthood,  a contented  magistracy, 
and  a passive  legislatura,  would  be  a work  not 
without  curiosity,  though,  in  times  Uke  the  pre- 
sent,  of  more  curiosity  than  use. 

II  The  oath  prescribed  by  a statute  of  Geo.  II. 
(2  Geo.  II.  ch.  23)  to  be  taken  by  attorneys  on 
admission,  runs  in  these  words : I A.  B.  do 

swear  that  I will  truly  and  honestly  demean  my* 
selfinthepractice  of  an  attorney,  according  tome 
best  ofmy  knowledgeandability.  Sohelp  me  God.'" 

The  attorney  who  penned  that  oatn  ought  to 
have  been  hanged  for  a traitor  to  mankind.  He 
had  a receipt  in  his  pocket  for  making  the  whole 
race  virtuous;  and  out  of  puré  spite,  for  it  could 
be  nothing  else,  refused  to  give  them  the  benefit 
of  it.  For  attorney  he  had  but  to  put  human 
creaiure,  and  the  búsiness  would  have  been  done. 
All  traders  grasp  at  monopoly.  But  it  was  re- 
served  for  attorneys  to  give  themselves  the  mo. 
nopoly  of  “ iruth*'  and  **  honesty.'* 
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of  Opinión.  And  to  this  purpose  it  wiil  be 
the  better  adapted,  the  more  specifíc  and 
pointed  it  is  in  the  description  it  gives  of  the 
demeanour  which  it  endeavours  to  ensure  or 
to  prevent ; and  the  more  difficult  it  conse- 
quently  renders  it  to  delinquency  to  screjen 
itself  from  the  public  eye, 

Binding,  restraining,  are  not  the  only  ef- 
fects  which  may  be  derived  from  an  engage- 
ment  of  this  nature.  Under  the  semblance 
of  coerción,  it  may  be  made  to  cover  real 
liberty  ; and  the  probity  of  public  men  may 
find  shelter  under  it  against  the  tyranny  of 
private  infiuence.  Set  its  eñicacy  at  the  low- 
est  rate,  an  oath  is  a most  comfortable  shield 
against  all  importunity  which  is  not  in  alli- 
ance  with  a man’s  own  inclination.  My  heart 
is  with  you,  he  may  say,  but  the  oath  I have 
taken  ties  my  hands.  But  he  will  not  be  called 
upon  to  say  so : he  will  not  be  put  to  the 
expense  of  any  such  insincerity.  What  every 
One  sees  cannot  be  granted,  is  not  asked. 
You  cannot  say  to  a man,  Good  Sir,  perjure 
yourself  to  oblige  me : no,  not  even  to  one 
who,  for  ends  of  his  own,  you  are  sure  would 
perjure  himself  without  remorse : the  bare 
proposition  would  be  an  insiilt : still  less  can 
you  complain  of  him  for  not  having  done  so 
of  his  own  accord. 

This  use  of  an  oath  is  of  no  light  import- 
ance.  Self  is  but  one : connexions  are  infi- 
nite. The  danger  which  the  probity  of  a 
public  man  is  exposed  to  from  the  suggestions 
of  his  own  immediate  interest,  is  trifling  in 
comparison  with  the  attacks  it  has  to  sustain 
from  the  interests  of  all  sorts  which  surround 
him.  Amongst  these,  local  and  professional 
interests  are  particularly  dangerous  : indivi- 
dual ones  venture  not  beyond  a whisper : the 
others,  by  their  clamour,  counterfeit  the  pub- 
lic voice,  and  clothe  themselves  impudently 
in  the  garb  of  virtue,  Strengthened  by  secret 
inclination,  and  entrenched  behind  the  ram- 
part  of  an  oath,  probity  may  bid  defiance  to 
all  its  adversarias. 

This  same  principie  of  liberty,  under  the 
semblance  of  constraint,  may  be  applied  to 
the  other  branches  of  public  duty,  not  less 
to  the  relief  of  the  individual,  than  to  the 
advantage  of  the  service.  In  parliament,  for 
example,  what  more  comraon  than  to  do  the 
devil’s  work,  not  by  choice,  but  by  necessity ; 
and,  in  bitterness  of  heart,  to  serve  at  the 
expense  of  the  public  the  little  tyrant  whom 
you  bate  ? * 

• Read  Mr.  Burke’s  lietters  and  Speeches  to 
the  electors  of  Bristol,  and  see  all  the  powers  of 
eloquence  exhausted,  and,  as  the  event  seems  to 
have  shown,  in  vain,  in  defending  a public  man 
against  the  imputation  of  preferring  the  real  in- 
terest of  the  British  empire  and  of  mankind  to 
the  imaginary  interests  and  real  prejudices  of  a 
few  leaoing  men  in  that  one  town.  An  oath,  if 
penned  with  proper  skill  and  attention,  might 


As  to^  what  may  be  called  the  sanctionative 
part  of  it,  an  oath  should  be  such  as  men  of 
all  persuasions  in  matters  of  religión  may  take 
without  belying  their  principies.  Whom  is 
it  to  bind?  Everybody.  What  ties,  then, 
should  it  employ  ? What  but  such  as  every 
body  will  be  bound  by.  If  one  tie  is  not 
sufiScient,  what  follows?  That  it  should 
add  another.  Even  under  the  darkness  of 
English  bigotry,  this  precaution  is  not  alto- 
gether  unobserved.  Jews  are  sworn  upon  the 
Oíd  Testament,  Mahometans  upon  the  Ko- 
ran, Hindoos  upon  the  book  which  passes 
among  that  people  for  the  repository  of  reli- 
gious  truth.  If  a man  has  religión,  bind  him, 
whatever  it  be,  by  his  religión  : but  if  he  has 
none,  is  he  for  that  reason  to  go  free  ? Com- 
mon  sense,  were  that  consulted,  would  pro- 
nounce  the  contrary:  the  fewer  the  ties  that 
can  take  hold  of  him,  the  greater  the  need  of 
making  the  utmost  of  those  few.  The  rebel 
to  religión  may  still  bear  allegiance  to  the 
laws  of  honour ; to  those  laws,  to  which 
every  thinking  man,  in  proportion  as  he  de- 
serves  that  title,  will  ever  pay  obedience. 

Of  all  things,  therefore,  an  oath  ought  not 
to  involve  in  its  texture,  explicitly  or  im- 
plicitly,  a religious  creed:  not  so  much  as 
a declaration  of  theism.  Why  ? Because  it 
ought  not  to  forcé  a man  to  add  immorality 
to  irreligión : it  ought  not,  by  exposing  a man 
to  the  reproach  of  insincerity,  to  give  him  an 
interest  in  propagating  the  notion  of  its  be- 
ing  frivolous  and  unobligatory,  and  forcé  him 
thus  to  make  war  upon  its  credit  in  order  to 
save  his  own. 

“What!  athiests  then  ? — would  you  let 
in  athiests  into  your  establishment?”  I an- 
swer  — that  is  not  the  question.  The  ques- 
tion  is  not,  whether  such  an  exclusión  would 
be  desirahle,  but  whether  it  ought  to  be  en- 
deavoured  at  by  such  means.  It  is  the  pro- 
perty  of  tests,  not  to  exelude  anybody  from 
the  trust,  but  such  whom  the  very  exclusión 
demónstrales  to  be  peculiarly  worthy  of  ad- 
mittance.  The  dilemma  is  insuperable.  Take 
at  once  the  case  of  the  athiest  as  the  strong- 
est.  If  he  swallows  your  test,  it  fails  of  its 
end  by  the  supposition : if  he  refuses  it,  he 
proves,  by  the  very  refusal,  that  an  athiest, 
instead  of  being  inferior  to  believers  in  the 
artide  of  probity,  is  superior.  It  proves  him 
in  particular  to  be  superior  in  that  point  to 
a Church  - of-England  clergy.  What  church- 
man  of  that  denomination  can  pretend  to 
stick  at  perjury  ? He  is  trained  up  to  it  from 
a child:  he  sucks  it  in  with  the  milk  of  his 
alma  mater  : it  is  meat  and  drink  to  him.  j 


ive  parliamentary  virtue  its  perpetual  quietus 
rom  such  distressing  and  degrading  dimculties. 

+ I shudder  at  the  very  possibility  of  doing  an 
yustice : trifling  as  iryustice  may  appear  to  some 
yes  in  such  an  instance.  Oxford  ineludes  but 
alf  the  church,  though  that  not  the  least  con- 
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Docs  Ihe  stomach  of  an  athiest  revolt  at 
Biich  a potion?  It  cannot,  without  manifest- 
iiig  a degree  of  sensibility  unknown  to  the 
whole  English  hierarchy.  What  more  indis- 
putable proof  can  be  given  of  the  purest  vir- 
tue,  than  the  abstaining  from  delinquency, 
where  temptation  is  violent  and  discovery 
impossible  ? Is  a man  to  be  heard  vvho  sbould 
pretendió apprehend  miscbief  to  society  from 
such  a character  ? — and  more,  too,  than  from 
onc  that  knows  no  such  surupíes?  Will  it 
be  assumcd,  that  athiests  will  in  general  take 
the  test  and  enter,  instead  of  refusing  it  and 
being  shut  out  ? Then  the  equally  general 
effcct  of  such  a test  on  men  of  that  descrip- 
tion  will  be  to  produce  perjury,  instead  of  the 
effect  it  aims  at.  Whicli  is  the  worst  charac- 
ter, a conscientious  athiest,  or  a perjured 
churchman,  it  is  needless  to  dispute : thus 
much  may  be  affirmed  without  much  fear  of 
contradiction,  that  a perjured  athiest  is  worse 
than  an  unperjured  one. 

The  wording  of  this  sanctionative  part  is 
also  material  in  another  point  of  view.  Ac- 
cording  to  the  language  employed,  the  decla- 
ration  may  be  more  or  less  solemn  and  intense. 
It  may  import  a greater  or  less  measure  of 
attcntion  to  the  subject,  of  confidence  in  the 
truth  of  what  is  uttered,  of  sensibility  to  the 
importance  of  truth  in  that  instance,  and  of 
the  guilt  and  danger  of  a departure  from  it. 
As  the  importance  of  the  occasion  admits  of 
various  degrees,  so  may  the  solemnity  of  the 
oath  ; that  extraordinary  resources  may  not 
be  lavished  upon  ordinary  objects,  ñor  instru- 
ments,  of  whichthe  efficiencydepends  so  much 
upon  the  opinión  of  their  sanctity,  be  profaned 
by  a too  frequent  use.  But  to  sift  this  part 
of  the  subject  to  the  bottom,  would  lead  us 
to  too  great  a distance. 

But  tile  greater  the  measure  of  strength 
which,  by  proper  management,  may  be  given 
to  the  moral  as  well  as  the  religious  part  of 
this  complex  tie,  the  greater  ought  to  be  the 
care  taken  not  to  overstrain  it,  ñor  apply  it 
to  any  improper  use.  Above  all  things,  it 
ought  never  to  be  employed  to  forcé  con- 
science : never  but  in  concert  with  con- 
science,  and  in  subservience  to  her  dictates. 
It  ought  never  to  be  employed  where  there 
can  be  the  least  doubt,  whether  a man  looks 
upon  that  to  be  right  which  it  requires  him 
to  do : much  less  when  it  is  certain  he  thinks 

siderable.  In  Cambridge,  whether  statutes  are 
sworn  to,  or,  if  sworn  to,  habitually  broken,  not 
having  the  means  of  certainty  in  my  hands,  I 
stay  not  to  inquire.  But  the  distinction,  if  there 
be  any,  is  of  mighty  little  consequence.  In  such 
a case,  delinquency  and  connivance  are  scarce 
worth  distinguishing.  Who  ever  heard  of  any 
áttempt,  on  the  part  of  either  university,  to  dis- 
tinguish  itself  in  this  point  from  the  other  ? Who 
ever  heard  of  any  uneasiness  expressed  by  a Cam- 
bridge bishop,  as  such,  at  the  apprenticeship 
served  to  impiety  by  an  Oxford  one? 


it  wrong  It  can  there  only  be  made  use 
of  with  propriety,  where  it  is  employed  to 
strengthen  conscience  against  temptation, 
and  to  render  his  acting  in  the  manner  which 
he  himself  believes  to  be  right,  more  sure. 

Compare  to  these  several  rules  the  exam- 
ple  given  in  the  text : particular  application 
would  double  the  length  of  a section  already 
but  too  long. 

CHAPTER  VI. 

Tit.  IV Of  Puksoer-Generals. 

Art.  i.  — “ The  functions  of  a pursuer- 
general  of  an  immediate  court,  shaU  be,  in 
civil  matters, — 

1.  To  reclaim  the  execution  of  all  laws  in 
the  execution  of  which  no  individual  has  any 
special  interest,  and  of  those  in  the  execution 
of  which  the  nation  has  a special  intorest  of 
its  own,  superadded  to  that  of  individuáis. 

2.  ® To  act  on  behalf  of  the  king  in  his 
individual  capacity,  as  well  in  the  character 
of  defendant  as  that  of  plaintiff. 

3.  To  act  on  behalf  of  every  [plaintiff^'] 
who,  through  poverty  and  want  of  friends,  is 
unable  to  engage  any  other  advócate. 

4.  To  obviate  any  prejudice  he  sees  likely 
to  result  to  justice,  from  any  oversight  or 
unskilfulness  on  the  part  of  a [ 

who  pleads  his  own  cause,  or  on  the  part  of 
his  advócate,  gratuitous  or  professional. 

Art.  II.  — In  penal  matters, — • 

1.  To  superintend  the  proceedings  of  every 
private  prosecutor ; to  assist  him,  in  case  of 
oversight  or  unskilfulness ; and  to  watch  over 
him,  and  prevent  remissness  or  collusion  with 
the  defendant. 

2.  To  reclaim  the  execution  of  all  penal 
laws,  by  performing  the  functions  of  prose- 
cutor where  no  private  prosecutor  is  received 
in  preference ; and  in  the  cases,  if  any,  where 
individuáis  are  not  admitted  to  prosecute. 

Art.  III.  — In  cases  where  the  administra- 
tive  body  of  a territory  for  which  he  serves, 
is  empowered  to  act  in  the  character  of  pur- 
suer  by  the  hands  of  its  procurator-syndic, 
and  the  pursuer-general  is  not  engaged  by  his 
office  on  the  other  side,  he  has  concurrent 
authority  with  such  procurator-syndic,  each 
cause  belonging  to  that  one  of  them  wbo  is 
first  seized  of  it.  But,  to  prevent  collusion 
or  remissness,  each  of  them  has  a right  to 
receive  communication  of  all  such  business 
carried  on  by  the  other. 

Art.  IV.  — Where  a [^pursuer  '*]  whose 
interests  a [jaursuer-general’^']  has  espoused, 
bappens  to  [^be  made  defendant  *]  in  a cross 
cause,  growing  out  of  that  in  which  he  was 

® Def.  G.  Omit  this  paragraph. 

Def.  G.  Defendant 
' Def.  G.  Defender-General, 
d Def.  G.  become  Pursuer, 
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[parstter,’*}  the  [jpursuer-general'^']  and  not 
the  ^defender-general^']  shall  take  in  charge 
the  mterests  of  such  party  in  such  dérivative 
cause. 

Art.  V In  a court  of  appeal,  the  Client 

of  the  [pursuer-general'^]  shall  he  the  party 
who  was  the  client  of  the  \jjursuer-general  ®] 
of  the  immediate  court  in  the  original  cause. 

Art.  VI.  — Clauses  in  the  oath  of  office 
to  he  taken  hy  pursuers-general,  in  the  room 
of  Clause  I.  in  the  oath  appointed  to  be  taken 
' byjudges:  — 

1 . That  I will,  at  all  tinaes,  be  vigilant  in 
looking  out  for,  forward  in  entering  upon, 
and  faithful  in  executing,  all  such  business  as 
the  law  has  given  me  in  charge : not  suffering 
myself  to  be  turned  aside  from  the  pursuit  or 
the  performance  of  it,  by  indolence  or  by  in- 
terest,  by  hope  or  by  fear,  by  affection  or  by 
enmity  towards  any  individual,  or  class  of 
men,  or  party  in  the  state. 

Art.  Vil 2.  That  in  my  zeal  on  hehalf 

of  the  cause  I have  in  charge,  I will  not  seek 
to  serve  it  at  the  expense  of  truth  or  justice. 

I will  not  use  any  endeavours  to  cause  to  be 
received  as  true,  any  fact  which  I do  not  be- 
lieve  to  be  true,  ñor  as  just,  any  conclusión- 
which  I do  not  believe  to  be  just;  ñor  my 
persuasión  óf  the  truth  of  any  fact,  or  the 
justice  of  any  conclusión,  as  stronger  than  it 
really  is : ñor  will  I seek  to  put  upon  the 
conduct  of  any  man,  any  colouring  other  than 
what  I believe  tobe  true:  ñor  will  I exercise 
partiality  in  favour  of  the  party  whose  inte- 
rest  I espouse,  any  otherwise  than  by  do- 
ing  such  acts  as  justice  requires  to  be  done, 
and  giving  such  counsel  as  justice  requires  to 
be  given,  on  his  behalf,  and  by  applying  my 
faculties  to  the  discovering  and  presenting  of 
such  considerations  as  make  in  favour  of  his 
cause,  in  preference  to  such  as  make  against 
it. 

*„*  For  the  other  provisions  relative  to 
pursuer-generals,  see  Tit.  III.  Of  Judges. 

CHAPTER  VIL 

Tit.  V.  — Of  Defender-Generals. 

Art.  I.  — The  functions  of  a defender- 
general  of  an  immediate  court  shall  be,  in 
matters  civil  as  vvell  as  penal,  — 

1.  To  act  on  behalf  of  every  defendant, 
who,  through  poverty  and  want  of  friends,  is 
unable  to  engage  any  other  advócate. 

2.  To  obviate  any  prejudice  he  sees  likely 
to  result  to  justice,  from  any  oversight  or 
unskilfulnese  on  the  part  of  a defendant  who 
pleads  his  own  cause,  or  on  the  part  of  his 
prívate  advócate,  gratuitous  or  professional. 


Def.  G.  Defendant. 

® Def.  G.  Defender-General. 
* Def.  G.  Pursuer-General, 
Vor..  IV. 


Art.  II — To  act  on  behalf  of  the  admi- 
nistrative  body  of  the  territory  for  which  he 
serves,  in  cases  where  the  pursuer-general  is 
engaged  on  the  other  side : but  this  in  con- 
currence  with  the  procurator-syndic  of  that 
body,  in  the  same  manner  as  the  pursuer- 
general  would  have  had  to  act. 

For  the  other  provisions  relative  to 
defender-generals,  see  Tit.  III.  Of  Judges, 
and  Tit.  IV.  Of  Pursuer- Generáis. 

CHAPTER  VIII. 

Tit.  vi.  — Of  Volüntary  Pkosecutors. 

Art.  I — For  any  oftence  not  specially  ex- 
ceptad, any  man  not  specially  inhibited  may 
be  admitted  to  prosecute:  giving  competent 
security  against  collusion,  litigious  vexation, 
and  calumny. 

Art.  II But  no  man,  other  than  the  pur- 

suer-general, is  bound  to  take  upon  him  this 
duty,  and  any  man  may  cali  upon  the  pursuer- 
general  to  take  it  ofF  his  hands. 

Art.  III In  the  folloMÍng  cases,  the 

judge,  upon  the  petition  of  an  individual, 
may  adinit  him  to  prosecute  in  preference  to 
the  pursuer-general,  if  he  thinks  the  purposes 
of  justice  will  be  better  servad  by  such  pre- 
ference, declaring  that  such  is  his  opinión, 
and  for  what  reasons : — 

1.  Where  the  pursuer-general,  in  virtue  of 
some  connexion  or  otherwise,  stands  exposcd 
to  a suspicion  of  collusion  with  the  defendant. 

2.  Where  the  prosecution  seems  likely  to 
be  of  an  intricate  nature,  and  to  require  more 
time  than  it  may  be  in  the  power  of  the  pur- 
suer-general to  devote  toit,  without  prejudice 
to  his  duty  in  respect  of  other  business. 

3.  Where  the  person  offering  himself  as 
prosecutor  has  a special  interest,  whether 
lucrative  or  vindictive : as  in  case  of  theft, 
defraudment,  malicious  destruction  or  enda- 
magement,  robbery,  and  other  private  of- 
fences  raised  to  the  rank  of  public  ones:  so 
also  in  case  of  perjury,  to  the  prejudice  of  an 
individual. 

4.  Where  a reward  is  provided,  which,  in 
proportion  to  the  circumstances  of  the  volun- 
tary  prosecutor,  is  considerable,  and  he,  wish- 
ing  for  his  own  security  to  have  the  conduct 
of  the  prosecution  inhis  own  hands,  can  show 
a probability  of  its  being  terminated  more 
speedily,  or  with  the  better  chance  of  success 
in  his  hands  than  in  those  of  the  pursuer- 
general. 

Art.  IV But  no  delay  shall  be  granted 

for  the  purpose  of  inquiring  into  the  relative 
ñtness  of  such  volüntary  prosecutor:  and  ra- 
ther  than  any  delay  shall  ensue,  the  function 
shall  be  assigned  provisionally  to  the  pursuer- 
general. 

Art.  V. No  person  shall  be  received  dc- 

finitivelv  in  the  character  of  volüntary  pro- 
^ B b 
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scciitor,  till  after  hcaring  wbat,  if  any  thing, 
can  be  urged  against  bis  admission  on  the 
part  of  tbe  pursuer-general. 

Art.  VI.  — Failing  tbe  voluntary  prose- 
cutor  by  deatb,  absence,  linnecessary  delay, 
rejection  for  colliision  or  otlier  misbebaviour, 
or  disniission  at  bis  own  request,  tbe  charge 
of  the  proseciition  devolves  on  the  pursuer- 
general  of  coiirse. 

Art.  VIL  — On  notice  glven  to  the  pur- 
suer-general, a voluntary  prosecutor  may  at 
any  time  be  relieved  from  bis  duty  by  leave 
of  the  judge,  which  shall  not  be  refused  with- 
out  speciaí  cause. 

Art.  VIJI.  — Among  divers  persons  offer- 
iiig  themselves  in  conciirrence  to  undertake 
the  charge  of  voluntary  prosecutor,  the  judge, 
after  hearing  the  pursuer-general,  shall  choose 
that  one  who  in  his  judgment  appears  the 
fittcst ; superiority  of  interest,  ability  pecu- 
iiiary  and  intellectual,  and  moral  character, 
all  being  taken  into  the  account : but  rather 
than  delay  should  ensue,  the  charge  shall 
be  provisionally  committed  to  the  pursuer- 
general,  as  by  Alt.  IV. 

Art.  IX A voluntary  prosecutor  may 

at  any  time,  by  a written  instrument,  or  by 
oral  appointment  made  in  court,  depute  any 
one  person  to  act  in  his  stead ; the  principal 
remaining  answerable  for  sucb  deputy,  until 
Buch  deputation  be  revoked,  which  it  may  be 
at  any  time. 

Art.  X.  — So  may  he  associate  with  him, 
on  the  like  terms,  any  person  or  persons  as 
colleagues,  with  leave  of  the  court,  and  not 
otherwise : and  the  act  of  any  one  such  co- 
prosecutor  shall  bind  the  rest. 

Art.  XI A voluntary  prosecutor  shall 

be  reimbursed,  at  the  public  expense,  such 
part  of  his  costs  as  would  have  been  incurred 
bad  the  prosecution  remained  in  the  hands  of 
the  pursuer-general : and  this  even  in  case 
of  acquittal,  unless  refused  on  the  ground  of 
calumny,  temerity,  vexation,  or  other  special 
cause. 

Art.  XII — Honor ary  rewards  shall  be 
provided,  which  a voluntary  prosecutor  shall 
be  at  liberty  to  receive,  in  stead  of  any  pecu- 
niary  rewards  proífered  by  the  law. 

Art.  XIII Where  a voluntary  prosecu- 

tor accepts  an  honorary  reward  in  lieu  of  a 
pecuniary  one,  he  shall  besides  be  reimbursed 
his  costs  actually  out  of  pocket : yet  so  that 
the  diíference  between  such  costs  and  the 
taxcd  costs,  added  to  the  pecuniary  valué  of 
the  honorary  reward,  shall  not  exceed  the 
amount  of  such  pecuniary  reward. 

Art.  XIV. — Where  no  honorary  reward 
is  provided,  should  the  voluntary  prosecutor 
release  his  right  to  the  whole  or  any  part  of 
the  pecuniary  reward,  such  release  shall  not 
be  deemed  to  extend  to  the  diíference  between 
costs  out  of  pocket  and  taxed  costs. 

Art.  XV.  — It  lies  iipon  tbe  pursuer-ge- 


neral to  watch  and  tuke  care  that  there  be  no 
collusion  between  the  defendant  and  a volun- 
tary prosecutor,  ñor  any  undue  favour  shown 
by  the  latter  to  the  former. 

Art.  XVI.  — It  lies  upon  the  judge  to 
watch  and  take  care  that  there  be  no  collu- 
sion or  undue  favour  between  the  defendant 
and  the  pursuer-general,  with  or  without  a 
voluntary  prosecutor. 

Art.  XVII To  prevent  collusion,  and 

that  each  may,  as  occasion  requires,  be  as  a 
check  or  as  a spur  to  the  other,  where  the 
charge  of  prosecution  is  adjudged  to  the  pur- 
suer-general, in  preference  to  an  individual 
who  otherwise  might  have  been  admitted  as 
voluntary  prosecutor,  communication  of  pro- 
ceedings  and  inspeetion  of  documents  shall 
be  given  to  such  individual,  and  vice  versa 
to  the  pursuer-general. 

Art.  XVIII.  — Any  person  may,  with  leave 
of  the  court,  put  at  any  time  to  the  pursuer- 
general,  or  other  prosecutor,  any  questions 
tending  to  ascertain  whether  collusion  or  un- 
due favour  has  not  taken,  or  is  not  intended 
to  take  place;  ñor  shall  such  leave  be  re- 
fused, unless  for  special  cause;  such  as  evil 
conscience  on  the  part  of  the  questioner, 
accompanied  with  an  intention  of  calumny, 
vexation,  or  mischievous  delay. 

Art.  XIX.  — It  lies  upon  the  judge  to  be 
on  his  guard  against  any  intention,  on  the 
part  of  a voluntary  prosecutor,  to  give  up  the 
reward,  without  leave  of  the  court,  to  the 
defendant : in  w’hich  view,  a promise  not  to 
do  so  may  be  exacted  upon  oath:  and  in  case 
of  necessity,  the  whole,  or  any  part  of  such 
reward,  may  be  stopped  for  the  benefit  of  the 
public  treasury. 

Art.  XX It  is  a ground  for  suspicion  of 

undue  favour  or  collusion,  if  the  voluntary 
prosecutor,  or  person  applying  to  be  received 
in  that  character,  is  connected  with  the  de- 
fendant in  the  way  of  interest,  consanguinity, 
affinity,  or  intímate  acquaintance.  But  no 
such  connexion  ought  to  be  received  of  itself 
as  conclusivo  evidence:  since  the  cause  may 
often  subsist,  without  being  attended  with 
any  such  eflfect. 

Art.  XXI.  — No  person  shall  be  admitted 
to  take  upon  him  the  charge  of  voluntary 
prosecutor,  until  he  has  taken  the  folio wing 
oath : — 

I,  V.  P.  being  about  to  be  admitted  vo- 
luntary prosecutor  in  this  cause,  do  solemnly 
promise  and  swear  — That  during  ray  conti- 
nuance  in  this  trust,  I will  employ  tbe  utmost 
of  my  endea vours,  and  use  the  utmost  expe- 
dition  in  my  power,  by  all  lawful  means  to 
bring  the  defendant  to  justice : not  suffering 
myself  to  be  turned  aside  from  the  perfor- 
mance of  this  my  duty,  by  indolence  or  by 
interest,  by  hope  or  by  fear,  by  afiection  or  by 
enmity,  towards  any  person  or  persons  what- 
soever.  I will  not,  without  the  leave  oí  the 
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court,  shcwliim  any  favour  tendingto  exempt 
nim  from  the  whole  or  any  part  of  the  pu- 
nishment  which  he  may  be  deemed  to  have 
•jicurred,  much  less  consult  and  colinde  with 
Jim  to  any  such  purpoee:  [ñor  will  I,  during 
the  time  prescribed  for  secresy,  communicate 
to  him,  directly  or  indirectly,  but  on  the  con- 
trary  wall,  to  the  best  of  my  power,  keep  con- 
cealed  from  him,  and  from  every  one  through 
whose  knowledge  he  might  derive  advan- 
tage,  any  particulars  which  the  law  requires 
to  be  kept  secret  from  the  defendant  in  such 
a cause.] 

Art.  XXII Information  of  any  ofFence, 

or  of  any  ground  for  suspecting  the  commis- 
sion  of  any  oíFence,  shall  not  be  received, 
either  by  the  judge  or  by  the  pursuer-general, 
but  upon  oath. 

Art.  XXIII Any  Information  so  given, 

may  be  given  in  secret;  and  the  pursuer- 
general,  upon  requisition  made  to  him  by  the 
informer,  shall  bind  himself  by  oath,  not  to 
make  known  the  informer,  unless  and  until, 
in  due  form  of  law,  authorised  so  to  do. 

Art.  XXIV At  the  conclusión  of  the 

suit,  or  at  any  prior  stage,  the  judge,  upon 
requisition  made  on  the  part  of  the  defendant, 
is  bound,  if  he  sees  probable  ground  for  an 
action  for  rash  or  malicious  prosecution,  to 
order  the  pursuer-general  to  make  known  the 
informer  for  that  purpose. 

Art.  XXV Any  pecuniary  reward  of- 

fered  by  or  according  to  law,  may  be  paid  in 
the  whole,  or  in  any  part,  to  the  informer, 
without  his  being  known,  upon  application 
made  by  the  pursuer-general,  or  any  other 
person,  in  such  informer’s  behalf.  It  shall  be 
paid  to  the  pursuer-general  for  his  use,  and  by 
the  pursuer-general  to  him  or  to  his  order,  he 
giving  a receipt  for  it  in  the  secret  register- 
book  : and  every  such  sum  shall  be  comprised 
in  the  pursuer-general’s  periodical  account,  to 
be  rendered  upon  oath. 

Art.  XXVI.  — A prosecutor  or  informer 
may  be  punished  as  for  rash  or  malicious  pro- 
secution or  information,  without  any  sepárate 
action  instituted  for  that  purpose,  and  upon 
the  mere  evidence  presented  in  the  course  of 
the  prosecution  itself : unless,  having  further 
defence  to  make,  he  requires  that  a sepárate 
action  should  be  instituted  for  that  purpose, 
in  which  case  the  proceedings  in  the  original 
cause  shall  stand  as  evidence  in  such  cross 
cause. 


OBSERVATIONS  ON  TITLES  IV. 
V.  & VI. 

§ 1.  Similarityf  in  point  of  Reason,  betiveeti 
the  ProvisioHS  relative  to  the  three  Lines. 

Regulations  fit  for  the  office  of  judge  being 
given,  so  are  they  for  that  of  pursuer-gene- 
ral ; 80  are  they  again  for  that  of  defender- 
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general:  a few  slight  diáferences,  such  as 
those  which  have  been  seen,  compose  the 
only  exceptions  vi-hich  a minute  examination 
suggested  to  my  view.  The  substance  of  the 
titles  being  so  far  the  same,  so  far  might  be 
sofar  therefore  ought  tobe,  the  words  : eadem 
natura,  eadem  nomenclatura,  is  a rule  that  in 
legislativa  composition  ought  never  to  be  de- 
parted  from  : facility,  brevity,  precisión,  and 
certainty,  are  equally  and  jointly  servedby  it. 

But  the  provisions  which  the  reader  has 
seen,  were  determinad  by  the  reasons  which 
he  has  also  seen.  To  be  satisfied  that,  under 
the  exceptions  justmentioned,  the  provisions 
referred  in  the  first  instance  to  the  judicial 
office,  are  applicable,  with  a degree  of  ad- 
vantage  more  or  less  considerable,  to  the  two 
other  offices,  a reader,  should  any  one  think 
it  worth  his  while,  has  but  to  go  over  the 
observations  contained  under  the  preceding 
title  twice  more,  considering  thein  succes- 
sively  in  those  two  further  points  of  view. 
Where  the  particular  reason  failed,  the  gene- 
ral advantage  of  uniformity  wasalways  found 
sufficient  to  turn  the  scale  on  that  side,  no 
particular  reason  being  discoverable  in  the 
opposite  scale. 

§ 2.  Reasons  for  keeping  the  three  Lines 
sepárate. 

Various  reasons  plead  against  mixing  the 
lines,  so  as  to  suffer  a man  to  seek  promotion 
in  a lirie  different  from  that  he  has  once  em- 
barked  in.  As  for  any  advantages  that  would 
result  from  such  an  intermixture,  I can  find 
none. 

I.  General  reasons  applicable  to  all  tlie 
lines: — 

1.  Each  class  mahes  the  hetter  check  upon 
the  two  others.  From  diversity  of  occupa- 
tion  may  naturally  be  expected  a certain  di- 
versity of  character : for  in  what  time  of  life 
is  not  character  apt  to  receive  a tincture  from 
occupation  ? Interests  different,  and  ways  of 
thinking  different  in  some  respects.  Each 
line  will  thence  be  a sort  of  spy  upon  the 
two  others,  ready  to  give  information  to  the 
public  of  anything  it  sees  amiss.  Prejudico, 
should  anything  of  that  sort  find  admittance, 
will  in  the  different  lines  be  apt  to  take  a 
different  direction,  and  one  branch  may  serve 
as  a corrective  to  another.  Bodies  of  men  — 
men  in  general,  and  lawyers  more  especially, 
are  sure  to  find  out  or  to  create  a corporal  e 
interest : and  they  can  scarcely  have  one 
which  is  not  hostile  in  some  way  or  other  to 
the  interest  of  the  public  at  large.  División 
may  serve  to  render  this  professional  interest 
in  some  measure  the  less  formidable. 

As  to  the  National  Assembly,  nothing  can 
be  more  manifest  than  the  apprehension  it 
discovers,  of  a sort  ofconfederacy  among  men 
of  law.  Why  notavail  itself  then  of  so  simple 
and  innocent  an  antidote  ’ 
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Tbe  committeé,  in  their  second  draught, 
tlioiigh  they  have  struck  off  two  out  of  the 
fivejudges  of  their  district-court,  adhere  to 
the  other  three.  The  notion  of  their  serving 
as  checks  upon  one  anotber  must  surely  have 
been  at  least  one  reason,  if  not  the  only  one, 
for  this  adherence.  But  how  much  better 
checks  wd!!  a pursiier-general  on  the  one  part, 
and  a defender-general  onthe  other,  make  to 
a judge,  than  so  many  fellow-judges  ? Let 
one  and  the  same  man  always  preside  and 
take  the  lead,  out  of  your  three  judges  you 
get  one  efficient  character,  and  two  sleepers. 
Givethem  the  lead  by  turns,  yougive  indeed 
toall  of  them  the  use  of  their  faciilties;  but 
still  they  are  three  colleagues,  sitting  toge- 
ther,  living  together,  and  moulded  by  habit 
into  a similarity  of  conduct,  opinión,  and 
affections.  Each  finds  the  convenience  of 
winking,  as  far  as  he  can  with  safety,  at 
whatever  he  may  find  ainiss  in  the  conduct 
of  his  brethren : they  are  compelled,  on  pain 
of  the  irksome  taskof  sitting  for  ever  in  un- 
pleasant  company,  to  form  a common  cause; 
nnd  that  cause  may  be  a very  different  one 
from  the  cause  of  the  people* 

2.  No  one  of  the  three  occupatlons  is  alto- 
gether  so  good  an  apprenticeship  for  either  of 
the  two  others,  as  it  is  for  itsclf : ñor  does  it 
afford  so  coinpetent  a state  of  prohation,  ñor 
so  fair  a title  to  promotion : especially  in  j udi- 
cature,  where  the  superiority  of  confidence, 
built  on  superiority  of  experience,  is  the  chief 
basis  of  the  authority  of  a court  of  appeal  o ver 
a subordínate  immediate  court.  See  Chap.  IV. 
§ 7 ; Chap.  V.  Observalions,  § 5. 

3.  From  the  división  of  labour,  something 
may  be  derived,  even  in  this  line  of  industry, 
towards  the  increase  of  skill : especially  with 
respect  to  the  exercise  of  that  right  of  repre- 
sentation  already  mentioned,*  which  would 
form  so  useful  an  appendage  to  evcry  office 
that  has  anything  to  do  with  the  execution  of 
the  law.  The  pursuer-general,  by  applying 
his  whole  faculties  to  the  enforcement  of  the 
law  in  both  branches,  and  in  the  penal  to  the 
kceping  every  door  of  escape  shut  against  the 
guilty,  will  be  the  more  acute  in  the  disco- 
very  of  any  imperfections  the  law  may  remain 
chargeable  with  in  this  point  of  view,  and 
more  skilful  in  the  conception  of  the  proper 
remedies  : while  the  opposite  cause  will  give 
the  class  of  defender-generals  a peculiar  in- 
sight  into  those  particulars  in  which  the  law, 
in  her  anxiety  to  overtake  guilt,  may  have 
overlooked  some  provisión  that  might  and 
ought  to  have  been  made  for  the  security  of 
¡nnocence.f 

• See  Chap.  I.  Observations  6 and  8. 

•J-  This  idea  will  hardly  appear  altogether  vi- 
siouary  lo  tbe  English  reader,  who  thinks  of  the 
superiority  of  skill  so  generally  understood  to  be 
the  consequence  of  a lawyer’s  attaching  himself 
exclusively  to  a particular  branch  of  Business : 
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II.  Particular  reason  for  not  admitting  the 
migration  from  either  of  the  two  other  linea 
into  the  judicial : — 

4.  The  function  of  the  advócate,  even  of 
the  official  sort  of  advócate  here  in  question, 
is  a source  of  connexion : it  requires  unsolemn 
and  extra-judicial  intercourse.  But  discon- 
n exion  is  one  of  the  great  attributes  of  a 
judge. 

III.  Particular  reason  for  not  admitung 
migration  from  the  judicial  into  either  of  the 
two  other  Unes : — 

5.  It  would  be  a discouragement  to  men 
from  enteiing  on  either  of  the  two  inferior 
lines,  if,  from  a lower  rank  in  the  judicial,  a 
man  were  admitted  to  step  into  a high  rank 
in  either  of  those  other  lines.  It  would  di- 
minish  the  prospect  of  reward  to  those  who 
in  their  youth  had  borne  the  heat  and  bor- 
den of  the  day.  This  supposes  the  reciprocal 
chance  cut  off  by  the  reciprocal  exclusión  of 
the  two  other  orders  of  magistrales  from  the 
judicial  line. 

IV.  Particular  reasons  for  not  admitting 
migration  from  the  line  of  defender-generals 
to  that  of  pursuer-generals : — 

6.  The  view  of  promotion  might  have  an 
unfavourable  injluence  on  the  probity  of  a pur- 
suer-general, were  he  Hable  to  have  a defen- 
der-general for  his  competitor.  The  function 
of  a prosecuting  advócate  exposes  a man  to 
many  causes  of  unpopularity : that  of  a de- 
fendiiig  advócate,  to  scarce  any.  Against  such 
a competitor,  a pursuer-geifieral,  if  strict  and 
inflexible  in  the  discharge  of  his  duty,  would 
lie  under  a considerable  disadvantage.  The 
consideration  of  such  disadvantage  might 
opérate  on  him  as  a temptation  to  relax  upon 
occasion  from  the  obser  vanee  of  liis  duty. 

7.  The  same  cause  might  occasion  a diffi- 
culty  in  finding  proper  persons  willingto  take 
upon  them  the  lowest  rank  in  this  line.  It 
might  be  deserted  for  the  other  more  pro- 
mising  one. 

8.  It  might  possibly  be  thought  expedient, 
in  the  view  of  sharpening  the  diligence  of  a 
pursuer-general,  to  allow  him  a fixed  propor- 
tion  of  any  fines  he  has  been  instrumental  in 
recovering.  This  expedient,  were  it  adopted, 
could  at  the  same  time  hardly  fail  of  adding 
in  some  degree  to  the  measure  of  unpopularity 
naturally  adhering  to  the  office  ; and  thence 
to  the  disadvantage  whoever  filled  it  would 
lie  under  in  a competition  with  a defender- 
general.  The  clause  of  vigilance,  inserted 
into  the  pursuer-general’s  oath,  with  a par- 
ticular view  to  this  effect,  may'reasonably  be 
expected  to  afford  him  some  protection.J  But 
that  the  plea  of  compulsión,  which  it  affords, 
should  pass  with  every  man,  seems  rather  too 

whence  the  different  denominaHons  of  leading 
counsel,  special  pleaders,  eguity  draughtimeHy 
and  conveyancers. 

$ See  Ohap.  V.'  § 11. 
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mucli  to  expect  from  a miscellaneous  multi- 
tiide. 

I observad  at  the  oiitset,  I could  see  no 
particular  advantage  to  be  got  by  mixing  the 
lines.  A man,  it  is  tnie,  may  conceive  a dis- 
like  to  the  one  he  has  first  betaken  himself 
to,  and  fancy  one  of  the  others  would  suit 
him  better.  But  such  a discovery,  if  made 
at  all,  will  be  made  at  an  early  period,  in  the 
station  of  a depiite : and  in  tbat  stage,  the 
door  from  line  to  line  remains  still  open. 

§ 3.  Different  methods  of  filling  the  Function 

of  Prosecutor — Open — Cióse — and  Mixed. 

The  use  and  function  of  a judge  is  to  give 
executioh  to  the  laws.  The  use  and  function 
of  a pursuer  is  to  require  at  the  hands  of  the 
judge  the  fulfilment  of  such  his  duty,  and  to 
investígate,  arrange,  exhibit,  and  display  to 
the  best  advantage,  the  proofs  by  which  the 
justice  of  such  requisition  is  to  be  made  ap- 
pear. 

These  two  functions  are  equally  necessary 
to  their  common  end.  Without  a judge,  no 
laws  could  be  executed  : as  little  could  they 
without  a prosecutor. 

But  a requisition  of  this  natiire  would  be 
but  a vain  thing  without  evidence  to  support 
it : and  before  a man  can  see  any  ground  for 
making  such  a requisition,  he  must  have  some 
general  ground  for  expecting  at  least  that 
evidence  sufficient  to  support  such  a requisi- 
tion may  be  obtained,  Three  distinguishable 
operations  may  accordingly  be  looked  upon  in 
general  as  alike  necessary  to  the  giving  exe- 
cution  to  the  laws  : Information,  prosecution, 
and  giving  evidence* 

Prosecution,  or,  to  speak  more  generally, 
action,  or  legal  pursuit,  is  the  only  one  of  the 
three  with  which  we  have  any  direct  concern 
at  present : at  the  same  time  that,  among 
objects  so  intimately  connected,  it  will  be 
impossible  to  bestow  on  this  a full  conside- 
ration,  without  touching  in  some  measure 
upon  the  other  two. 

Three  methods  of  providing  for  the  dis- 
charge  of  this  function  offer  themselves  to 
view:  — 1.  Leaving  it  open  to  be  performed 
by  persons  at  large,  according  as  they  happen 
to  present  themselves  :f  2.  Providing  some 
one  íixed  person,  or  set  of  persons,  by  whom, 
and  by  whom  alone,  it  shall  be  discharged  in 
all  cases  4 and,  3.  Coupling  the  particular  ob- 
ligation  with  the  general  allowance. 

• It  is  possible  indeed  for  the  judge,  if  infor- 
mation  has  been  given  him,  to  join  to  his  own 
function  that  of  prosecutor : or  even  without  either 
Information  or  evidence,  in  the  rare  instante  qf 
an  bffence  committe'd  in  his  presence.  Henee  in 
some  countries  the  mode  of  proceeding  styled  ex 
oficio:  and  in  England  the  power  given  in  some 
instances  to  justices  of  peace,  for  example,  of 
convicting  on  view.  But  the  three  functions  are 
not  in  themselves  the  less  distinct. 

+ This  comes  nearest  lo  the  English  mode. 

j This  comes  nearest  to  the  French  mode. 
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Of  the  two  íirst  of  these  courses,  neither, 
it  will  be  seen,  is  qf  itself  sufficient : the  third] 
therefore,  which  is  a compound  of  the  two,  is 
the  only  eligible  one.  The  open,  is  the  móst 
obvious,  and  the  most  simple.  The  nature 
of  things  seems  in  every  case  to  point  out  Iho 
inforrner  as  the  fittest  prosecutor.  Of  Ihe 
above -mentioned  necessary  preliminaries  to 
judicial  decisión,  information  comes  first  in 
order.  Without  some  ground  for  prosecuting, 
who  would  be,  or  who  ought  to  be,  disposed 
to  prosecute  ? No  inforrner  then,  no  prose- 
cutor. ||  But  having  an  inforrner,  why  look 
out  for  anybody  else  to  prosecute?  For  what 
should  a man  inform,  unless  it  be  that  prose- 
cution may  take  place  ? And  if  it  be  his  wish 
the  task  should  be  undertaken,  who  so  fit  as 
himself  to  undertake  it — he,  upon  the  truth 
of  whose  information  the  propriety  and  suc- 
cess  of  the  prosecution  must  depend  ? But 
the  function  of  the  inforrner  cannot  possibly 
be  an  appropriated  one  ? It  is  opportunity 
only  that  makes  the  w'itness  : it  is  oppor- 
tunity only  that  makes  the  inforrner  : and  as 
it  makes  a different  witness,  so  does  it  a dif- 
ferent inforrner,  for  eacb  individual  offence. 
Information  out  of  the  question,  choice  may 
indeed  make  prosecutors:  and  one  prosecutor 
may  serve  for  all  prosecutions,  as  one  judge 
may  not  only  for  all  prosecutions,  but  for  all 
causes.  But  as  opportunity  alone  can  make 
informers,  and  the  inforrner  is  the  most  na- 
tural prosecutor,  the  most  natural  course  is, 
that  prosecutor  as  well  as  informen  should  be 
made  by  opportunity  rather  than  by  choice. 

§ 4.  Insufficiency  of  the  Open  Mode. 

The  open  plan,  then,  is  the  most  natural 
one  : but  is  it,  in  all  cases,  a sufficient  one  ? 
Here  miich  depends  on  the  nature  of  the 
offence,  or  other  incident,  that  calis  for  the 
execution  of  the  law. 

Is  it  the  case  of  a claim  (whether  on  the 
score  of  delinqueney  or  any  other)  of  a pure- 
ly  prívate  nature  ? No  other  prosecutor  or 
plaintiff  than  the  party  particularly  interested 
to  make  such  claim,  need  in  general  be  looked 
out  for.§  If  he  thinks  it  worth  his  while 
to  make  it,  he  will  do  so : if  not,  the  reasoii 
for  wishing  to  see  it  made  has  no  place : it 
is  still  less  worth  the  while  of  anybody  else. 
Here,  then,  bating  the  accidental  case  of  spe- 
cial  inability,  the  open  plan  is  quite  sufficient. 
Private  interest,  the  cause  which  creates  the 
demand  for  this  species  of  Service,  may  be 
trusted  to  for  supplying  it. 

Far  otherwise  is  the  case  with  offences  of 
a purely  puhlic  nature. Here  nobody  lias 

y Public  rumour  equally  supposes  an  infor- 
mer,  though  not  an  intomier  in  fonn. 

§ This  supposes  all  special  inability  or  iiisuf- 
liciency  out  of  the  question,  whatever  may  be  the 
cause : poverty,  for  instance,  age,  sex,  or  intcllcc- 
tual  innrmity. 

<|f  Examplcs ; 1.  Smuggling,  and  other  oflcn- 


OF  VOLUNTARY  PROSECUTORS. 


JUDICIAL  ESTABLISHMENT.  [Chap.  VIII, 


aiiy  iiiterest  in  prosecuting:  no  man  has  siis- 
tained  any  special  injury;  no  man  can  claim 
any  particular  satisfaction.  Why  should  any 
man  take  upon  him  this  troublesome  and 
invidious  office  ? The  burden  would  be  bis 
alone : in  the  benefit  all  mankind  would  share 
with  him.  For  the  execution  of  this  great 
branch  of  the  laws,  the  open  plan,  accom- 
panied  with  bare  allowance,  would  be  as  no- 
thing.  But  laws  of  this  description  there  are 
many,  without  the  observance  and  execution 
of  which,  no  society  could  subsist.  Grant 
that  here  and  there  a Curtius  shall  be  found, 
who,  for  the  puré  love  of  the  public,  shall 
throw  his  fortune  as  well  as  repose  into  the 
gulph  of  litigation;  it  is  not  for  the  law  at 
least  to  expect  a people  composcd  exclusively 
of  heroes,  whose  virtue  would  render  law  un- 
necessary. 

An  expedient  here  presents  itself : Natural 
interest — .natural  inducement — failing,  sub- 
stitute  factitious.  Such  accordingly  is  the 
policy  observed,  more  or  less,  in  the  laws 
of  every  nation. 

1.  Two  properties  inherent  in  the  very 
essence  of  remuneratory  inducement,  join  in 
rendering  this  plan  defective.  It  is  expensive, 
and  its  cíficacy  is  necessarily  uncertain:  and 
this  uncertainty  again  adds  to  the  expense. 
In  here  and  there  an  instance,  it  may  find  yon 
a prosecutor  : in  others,  it  may  not.  But  a 
prosecutor  you  must  have  in  every  case  : 
wherc  you  can  get  no  prosecutor,  as  well 
might  you  have  no  laws.  What  follows? 
Lcst,  in  this  or  that  case,  what  you  offer 
should  prove  not  enough,  you  must  oífer  what 
in  nine  cases  out  of  ten  will  be  more  than 
enough. 

2.  If  at  this  excessive  price  you  purchased 
proportionable  certainty,  it  would  be  sorae- 
thing;  on  the  contrary,  uncertainty  goes  hand 
in  hand  with  profusión.  Reward  may  be  in- 
creased  to  excess,  and  still  nothing  at  all  like 
certainty.  Multitudes  would  inform,  of  whom 
not  one  would  prosecute.  Information  is  the 
Work  of  a minute : prosecution  may  be  the 
Work  of  days,  or  months,  or  years.  A man 
may  be  induced  to  inform,  by  a tenth  part  of 
that  which  would  still  be  insufficient  to  pre- 
valí upon  him  to  prosecute. 

3.  The  apprehcnsion  of  general  odium,  or 
particular  enmity,  is  another  consideration 
capable  of  driving  multitudes  from  the  Ser- 
vice, and  reducing  the  etficacy  of  reward  to 
nothing.  Secresy  may  remove  this  stum- 
bling-block  out  of  the  way  of  the  informar  : 
but  for  a prosecutor — a real  prosecutor,  there 
can  be  no  secresy.* 


ces  against  the  public  wealth : 2.  Perjury,  and 
other  oftences  against  justice,  committecl  in  the 
view  of  favouring  the  escape  of  a delinquent 
Irom  punishment,  satisfaction  to  an  individual 
injured  out  of  the  question. 

• In  the  English  law,  in  some  instances  (actions 


4.  Ability,  too,  may  be  wanting  in  a thou- 
sand  instances,  where  inclinat’ion  might  be 
gained.  Various  descriptions  of  people  may 
inform,  who  would  be  either  absolutely  in- 
capable  of  prosecuting,  or  at  least  eminently 
unfit  for  it : such  as  females,  infants,  persona 
infirm,  persona  of  a weak  mind,  persons  sub- 
ject  to' indispensable  avocations. 

5.  The  efficacy  of  reward,  even  when,  it 
unopposed,  it  might  be  adequate  to  its  object, 
is  Hable  to  be  combated  by  counter-applica- 
tions  of  the  same  nature.  What  can  one 
guinea  do,  where  the  delinquent  is  able,  and 
finds  it  worth  his  while,  to  offer  two?  or 
where  there  are  others,  who,  under  the  in- 
fluence  of  private  or  party  interest  or  aflfec- 
tion,  find  adequate  inducements  to  club  their 
purses  for  the  same  purpose  ? Laws  may  be 
made  against  such  compositions  and  such  as- 
sociations : but  the  influence  of  such  laws  is 
necessarily  precarious. 

6.  The  hired  or  other  voluntary  prosecutor, 
standing  alone,  and  without  an  inspector  or 
substituto,  has,  in  effect,  the  power  of  par- 
doning.  And  what  must  be  the  weakness  of 
that  law,  which  in  every  instance  lies  thus 
at  the  merey  of  an  individual,  whom  chance, 
not  choice,  has  Usted  in  the  Service ! For  a 
time,  it  is  true,  every  law  must  unavoidably 
thus  lie  at  the  merey  of  the  informer  — true, 
if  there  is  but  one  person  in  a condition  to 
render  the  law  that  Service : but  this  is  only 
for  a time.  Information,  it  has  already  been 
observed,  is  but  the  operation  of  a minute : 
that  minute  over,  the  informer’s  power  of 
pardoning  is  at  an  end : but  the  prosecutor’s 
lasts  as  long  as  the  prosecution. 

7.  Out  of  what  fund,  too,  shall  the  reward 
be  drawn  ? The  more  common  course  is,  to 
provide  no  other  than  the  eífeets  of  the  de- 
linquent,  that  is,  such  of  them  as  are  to  be 
recovered  at  the  hazard  and  expense  of  liti- 
gation, and  spite  of  all  his  endeavours  to  \vith- 
draw  them.  Here,  then,  if  the  reward  fiiils, 
the  Service  fails ; and  at  any  rate,  as  against 
the  whole  body  of  the  poor,  the  law  is  doomed 
to  impotence : but  the  poor  form  the  bulk  of 
the  community.  The  more  power  you  want 
from  this  state-engine,  the  more  you  are  led 
to  strain  it : but  the  more  you  strain  it  in 
this  way,  the  more  apt  it  is  to  feil  you.  The 
more  mischievoiis  the  oífence,  the  greater  the 
reward : but  the  greater  the  reward,  the  less 
the  probability  that  there  will  be  found  enough 
to  pay  it. 

All  these  observations  hold  good,  though 
some  of  them  in  an  inferior  degree,  with  re- 

called  qui  tam  for  penalties  given  in  part  to  the 
prosecutor,)  itoften  nappens  that  the  person  meant 
under  the  ñame  of  plainiW,  prasecutor,  or  in- 
former, chooses  to  be,  ana  accordingly  actually 
is,  unknown.  But  in  this  case  the  real  prosecutor 
is  the  attorney.  The  client,  who  is  to  receive  the 
reward,  if  recovered,  is  only  the  attorney’s  infor- 
mer, and  the  attorney’s  security  for  the  costs. 


Tit.  vi.j  of  voluntary  prosecutors. 


gard  to  sucb  offences  of  a prívate  nature  as, 
in  consideration  of  tile  public  mischief  they 
are-  conceived  to  draw  in  their  train,  have 
been  generally  rahed  to  the  rank  of  public 
oiies.*  As  the  factitious  interest  may  fail, 
in  regard  to  offences  purely  public,  so  may 
both  natural  and  factitious,  if  any  be  given, 
in  regard  to  offences  of  this  mixed  nature.  It 
is  at  least  as  apt  to  do  so : the  natural  in- 
terest is,  in  some  of  those  instances,  of  the 
lucrative  kind : the  factitious  interest  given, 
has  always  been  solely  of  that  kind  : and  in 
offences  of  the  class  now  on  the  carpet,  this 
inducement  is  peculiarly  apt  to  fail.f  Theft, 
robbery,  fraud,  and  so  forth,  are  peculiarly 
the  offences  of  those  who  have  nothing;  and 
from  nothing  no  damages  can  be  recovered.J 
The  lucrative  principie  of  action  being  out 
of  the  question,  there  remains  only  the  vin- 
dictive.  But  where  prudence  and  compassion 
join  there  forcé,  how  frequently  nnist  they 
prove  too  strong  for  vengeance  1 

Imperfect  then  indeed  must  that  system 
of  Jaw  be,  which  depends  upon  chance,  or  the 
action  of  so  imperfect  an  engine  as  reward, 
and  that,  too,  feebly  and  irregularly  applied, 
for  so  necessary  an  assistance.  Delinquency, 
which,  whenever  the  law  sleeps,  is  but  the 
more  vigilant  and  alert,  takes  note  of  all  the 
conjunctures  when  the  sitúa tion  of  things 
refuses  a voluntary  prosecutor : where  no  na- 
tural interest  prompts ; where  no  factitious 
interest  has  been  provided;  where  the  par- 
ties  concerned  in  interest  are  minors,  females, 
absent,  helpless,  or  insane,  and  the  strongest 
suggestions  of  interest  are  rendered  fruitless 
by  inability.  Such,  as  will  be  seen  more  par- 
ticularly  a little  farther  on,  is  the  system,  or 
rather  the  no-system,  of  the  law  of  England. 

Justice,  too,  not  less  than  policy,  forbids 
the  throwing  the  whole  of  the  burthen,  with- 
out  a compensaron,  upon  a single  individual: 
much  more  upon  an  individual  whose  very 
distinction  from  others  is  the  burden  of  suf- 
fering  he  has  borne  already.  In  the  benefit 
of  the  prosecution,  which  is  the  maintaining 
the  laws  in  efficacyand  vigour,  all  are  sharers; 
so  ought  they  therefore  in  the  burthen.  At 


* Examples : 1.  Theft:  2.  Defraudment : 3.  Rob- 
bery r 4.  Slutilation,  or  other  atrocious  corporal 
injury  i 5.  Homicide. 

-f-  Satisfaction  in  damages  (including  restltu- 
tion)  out  of  the  delinquent’s  substance,  answers 
to  wnat  may  be  reckoned  to  this  purpose  the  na- 
tural interest : anything  beyond  or  beside  that 
may  be  áeexneá  factitious, 

± A reward  may  indeed  be  given  in  these  cases 
at  the  expense  of  the  public.  But  such  an  induce- 
ment would  be  much  too  expensive  to  be  given 
in  all  instances  of  this  class.  It  never  has  been 
given  by  any  general  law  in  the  case  of  common 
tneft,  for  example : though  in  England  it  is  given 
in  that  manner  in  the  case  of  highway  robbery. 
As  to  occasional  rewards  not  given  by  any  gene- 
ral law,  they  are  out  of  the  question  here. 


the  charge  of  all,  he  ought  to  be  ensed  of  the 
expense  ; ñor  ought  he,  without  indemnihca- 
tion,  to  be  called  upon  to  take  the  trouble.H 

§ 5.  Insufficiency  of  the  Cióse  Method. 

A fixed  establishment  of  a set  of  official 
prosecutors  is  therefore  a necessary  appendage 
to  every  judicial  establishment.  In  this  of- 
fice too,  as  well  as  in  the  judicial,  the  same 
considerations  of  responsibility,  intellectual 
fitness,  legitímate  dependence,  promptitude, 
frugality,  and  so  forth,  require  that  at  eaoh 
tribunal  there  should  be  but  one  officer  of 
this  kind,  though  with  the  same  power  of 
appointing  deputies,  as  well  permanent  as 
occasional:  and  as  the  demand  forhisservice 
extends,  as  we  have  seen,  to  all  penal  cases, 
so  of  course  ought  his  duty.  Even  in  causes 
purely  civil,  though  it  would  be  equally  dan- 
gerous  and  useless  to  put  him  forcibly  in  the 
place  of  the  natural  pursuer,  or  as  his  cboscu 
assistant  ;§  yet  as  far  as  can  be  done  by  a hint 
thrown  out,  should  occasion  appear  to  cali  for 
it,  in  the  way  of  argument,  much  good  may 
incidentally  result  to  justice,  and  there  can 
result  no  harm,  from  such  an  interference. 

I mean,  where  the  suitor  either  requires 
no  assistance,  or  has  been  able  as  well  as  de- 
sirous  to  procure  from  other  resources  such 
assistance  as  may  suffice.  But  where  povcrty, 
and  the  various  incapacities  attending  that 
condition,  join  in  leaving  him  without  re- 
source,  where  can  the  individual  find  a fitter 
protector  than  this  set  vant  of  the  public,  and 
w’hat  need  can  there  be  to  look  out  for  any 
other?  See  the  Chapter  on  Pauper  Causes. 

II  The  strict  triuh  is,  that  in  this  rcspect  there 
is  but  little  difference  between  the  most  prívate 
of  piivate  offences,  and  those  which  have  been 
ranked  with  public  ones.  In  the  former  case,  no 
less  than  in  the  latter,  whatever  benefit  is  reaped 
from  the  labour  of  prosecution  by  the  individual 
immediately  injured,  is  shared  in  at  least  equal 
proportion  by  every  other  member  of  the  comniu- 
nity : the  only  difference  is,  that  what  has  been 
restored  after  privation  to  the  one,  is  preserved 
without  privation  to  the  other.  The  danger  of 
peculation  by  collusive  suits,  is  the  only  reason 
why,  in  cases  termed  civil,  as  well  as  in  those 
termed  penal  or  criminal,  an  indemnity  for  this 
trouble  cannot  be  allowed.  Where  the  oefendant 
is  exposed  to  no  punishment,  a beggarly  plaintift* 
might  get  a beggarly  defendant  tojoin  with  him_ 
in  carrying  on  a sham  suit,  that  the  plaintift’ 
might  get  payment  at  the  expense  of  the  public 
for  his  labour  and  his  time.  Against  such  collu- 
sion,  the  punishment  that  awaits  the  defendant 
in  a penal  cause,  affords  what  in  general  will  be 
a sunicient  preventive:  and  without  such  collu- 
sion,  a plaintiff  in  such  a cause  could  not  in  any 
such  view  institute  a groundless  action,  without 
exposing  himself  to  punishment  for  calumny,  m- 
stead  of  payment  for  his  trouble.  See  the  Chapter 

on  Law-Taxes.  , . .u  n 

8 Yet  such  is  the  course  pursued  in  the  Hrus- 
sian  system.  See  the  Chapter  on  Rt  conciliaiion» 
offices,  and  that  on  Advccates,  ikc. 


392 

An  official  prosecutor  ought  therefore  to 
be  provided.  Does  it  follow  that  all  volun- 
tiiry  ones  should  be  excluded?  By  no  means. 
That  any  such  exclusión  is  not  necessary,  is 
evident : equally  far  is  it  from  being  of  any 
use.  It  is  inexpedient  on  a variety  of  ac- 
counts : — 

1.  It  tahes  awatj  from  the  certainty  of 
punishment,  and  thence  from  the  efficacy  of 
the  laws.  Upon  the  coucurrence  of  all  those 
whose  co-operation  is  necessary  to  the  execu- 
tion  of  any  given  lavv,  the  execution  of  it  in 
any  particular  instance,  and  thence  in  general 
the  certainty  of  such  execution,  must  depend. 
That  certainty  can  never  be  entire:  but  the 
fewer  chances  are  excluded,  the  less  it  will 
want  of  being  so.  If  the  law  is  not  a good 
one,  why  suflfer  it  ? If  it  is  a good  law,  why 
do  anything  to  Icssen  its  effeet? 

2.  It  estahlishes  an  arbitrary  dispensing 
power.  An  exclusive  power  of  reclaiming  the 
execution  of  the  laws,  lays  them,  as  far  as 
it  extends,  at  the  feet  of  the  person  thus 
endowed.  It  gives  him  the  equivalent  to  a 
negative  in  legislation : it  gives  him  more ; it 
gives  him,  in  each  individual  instance  of  their 
execution,  the  solé  initiative.  It  gives  him 
consequently,  not  only  the  power  of  par- 
doning,  but  a power  mucli  greater  than  the 
power  of  pardoning.  It  gives  him  a power 
greater  than  the  power  so  callcd,  as  exercised 
by  the  King  of  England.  That  monarch’s 
power  of  pardoning  extends  not  to  the  saving 
a man  from  prosecution;  even  when  it  pre- 
cedes con  viction  (a  sort  of  pardon  very  rarely 
granted,)  it  must  be  pleaded;  and  the  plea 
cannot  be  preferred  till  the  prosecution  has 
bcen  begun,  and  the  grounds  of  it  made  pub- 
lic.  The  diíFerence  is  no  slight  matter.  In 
the  one  case,  a delinquent  can  be  saved  from 
so  much  only  of  the  punishment  as  goes  by 
the  ñame  of  punishment ; to  the  portion  of 
infamy  naturally  adherent  to  the  oífence  it 
Icaves  him  still  exposed : in  the  other  case,  he 
may  be  saved  not  only  from  the  punishment, 
but  from  the  infamy.  A direct  pardon,  while 
it  takes  away  the  nominal  punishment,  aggra- 
vates  instead  of  mitigating  the  infamy.  It  is 
a sort  of  certifícate  of  guilt : for  who  woiild 
be  pardoned  if  he  could  be  acquitted  ? By 
attracting  the  public  attention,  it  renders  the 
infamy  proportionably  extensiva,  and  gives  it 
redoubled  forcé.  A direct  power  of  pardoning, 
exposed  as  it  thus  is  by  the  nature  of  things 
to  public  inspection,  has  not  anything  like 
the  capacity  for  harbouring  abuse,  A pardon 
therefore  so  called  is  not  likely  to  be  issued 
in  such  a stage,  without  such  grounds  as  will 
bear  inquiry ; lest  the  infamy  of  the  offence 
should  recoil  from  the  hand  that  receives  the 
pardon  to  the  hand  that  gives  it.  The  indi- 
rect  faculty  of  pardoning  here  in  question,  by 
being  so  inconsiderable  in  show,  is  but  the 
greater  in  effeet.  Its  power  of  mischief  has 
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no  bounds,  At  first  glance  you  might  suppose 
it  confíned  to  corrupt  or  ill-judged  lenity : in 
fact,  it  is  not  a wbit  less  adapted  to  the  pur- 
pose  of  oppression:  for  whoever  can  license 
oppression  can  oppress. 

In  comparison  of  a despotism  like  this, 
what  is  the  power  of  a judge  ? Small  in- 
deed:  even  of  an  independent  and  irrespon- 
sible  judge.  An  arbitrary  judge  may  save 
delinquents  from  punishment  so  called : but 
be  he  ever  so  arbitrary,  he  cannot  screen  them 
altogether  from  natural  infamy.  He  may  stop 
proof : but  he  cannot  prevent  accusation. 
Something  he  must.have  heard,  and  some- 
thing  others  must  have  heard  with  him,  ere 
he  can  say,  I will  hear  no  more.  Under  such 
circumstaiices,  an  acquittal  is  a certifícate  of 
guilt. 

3.  It  enables  a man,  under  favour  of  that 
dispensing  q)ower,  to  establish  a secret  des- 
potism— the  more  connivances,  the  more 
delinquents : and  in  every  known  delinquent 
he  beholds  a slave.  Interest  is  thus  put  in 
direct  opposition  to  duty:  neglect  of  duty 
has  arbitrary  power  for  its  reward ; and  the 
greater  the  neglect,  the  greater  the  reward. 
The  multitude  of  these  slaves  has  scarce  any 
other  limits  than  what  a man’s  own  modera- 
tion  may  think  fít  to  set  to  it.  Connivance, 
seconded  if  necessary  by  rumour,  gives  to 
understand  that  such  and  such  laws  may  be 
violated  with  impunity  : though  it  should  be 
rashness  alone  that  could  be  the  fírst  to  profít 
by  the  intelligence,  yet  reflection  and  calcu- 
lation  may  follow  by  degrees.  What  a variety 
of  transgressions  are  there,  which,  if  no  one 
were  to  be  punished  for  them,  almost  every 
one  would  give  into  without  scruple  ! But 
any  one  such  transgression  thus  become  uni- 
versal, is  enough  to  bring  the  whole  body  of 
citizens  within  the  palé  of  this  despotism, 
and  depopulate  the  empire  of  the  laws.* 

. 

* Take,  for  instanc^  the  case  of  Ubels  under 
the  English  law;  an  offence  of  which  there  is  no 
definition  by  law,  against  which  in  fact  there  is 
no  law,  but  of  which  the  definition,  as  far  as  it 
is  to  be  collected  from  judicial  practice,  is  the 
publishing  anything  concerning  a man,  whether 
in  a private  or  public  character,  which  a man 
woulcl  not  like  to  have  published  concerning  him. 
If  ever  newspaper  was  a libel,  so  is  perhaps  every 
newspaper  that  was  ever  published,  not  to  men- 
tion  books  of  politics,  biography,  history,  and  so 
forth.  By  the  same  law  there  are  as  many  libel- 
lers  as  there  are  writers,  readers,  and  repeaters  of 
newspapers.  Were  this  pretended  law  to  be  but 
half  executed,  what  would  be  the  consequence  ? 
The  pcople  remaining  out  of  jail  would  not  be 
enough  to  guard  those  that  were  in.  Suppose, 
then,  a man  vest^  for  life  with  the  exclusive 
power  of  prosecuting  for  libéis  at  the  public  ex- 
pense; — the  king  has  neither  the  power  ñor  the 
wealth  that  this  man  might  have  if  he  thought 
fit  to  stoop  for  it.  Suppose  the  execution  of  the 
laws  against  religión,  as  they  stand  at  present, 

fiven  to  him  upon  the  same  terms.  The  num- 
er  of  catholics,  presbyterians,  and  other  nen- 
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The  monster  I have  been  painting  is  no 
chimera.  A decree  of  the  National  Assembly, 
I much  fear,  will  be  found  to  have  given  him 
existence.  By  Art.  8 of  the  decree  of  July 
ó,  1790,  the  officers  by  whom  the  function 
of  prosecution  is  to  be  carried  on,  are  to  be 
“ named  by  the  king,  and  named  for  life.” 
By  Art.  9,  they  are  not  to  be  removed  but 
for  “ forfeiture  judicially  pronounced.”  Com- 
pare this  part  of  the  establishment  with  that 
which  relates  to  judges.  How  is  it  with  re- 
gard  to  nomination  ? The  choice  of  these  ma- 
gistrates  has  been  given,  not  to  the  king  and 
the  people  jointly,  as  proposed  by  the  com- 
mittee,  but,  as  proposed  at  the  commence- 
ment  of  this  work,  to  the  people  solely.  So 
far  is  well : but  the  choice  of  the  public  pro- 
secutor,  an  office,  the  power  of  which,  as  far 
as  it  extends,  has  been  shown  to  be  in  effect 
so  much  greater  than  that  of  a judge,  is  given 
— to  whom  ? To  the  people  ? No.  To  the 
people  and  the  king  together?  Not  so  neither ; 
but  to  the  king  alone : a power,  of  which, 
under  the  venal  plan  of  the  ancient  despotism, 
the  Crown  neyer  possessed  the  smallest  share. 
How  is  it  with  regard  to  dependence?  The 
judges  are,  in  virtue  of  the  principie  of  sex- 
ennial  election,  dependent  in  some  sort,  de- 
pendent,  and  that  to  a greater  degree  than 
any  English  member  of  parliament,  upon  the 
good  opinión  of  the  people.  These  more 
powerful  magistrates  ave  under  no  sort  of  re- 
gular dependence  upon  either  king  or  people. 

Was  it  the  notion  of  the  committee,  in 
fixing  these  magistrates  in  their  places  for  life, 
to  take  them  out  of  the  dependence  of  the 
king,  and  obviate  any  danger  apprehended 
from  the  royal  nomination?  On  the  contrary, 
it  is  the  very  way  to  increase,  or  rather  create 
that  very  danger.  In  the  first  place,  they  are 
more  exposed  to  the  undue  influence  of  the 

believers  in  the  infallibility  of  the  church  of  Eng- 
land,  would  give  the  exact  number  of  his  slaves. 

In  liondon,  the  extorting  money  by  threats  of 
accusation,  true  or  false,  in  a case  where  suspi- 
cion  without  proof  is  ruin,  is  a trade  but  too  well 
known.  The  wretches  wno  carry  it  on,  do  so  at 
the  peril  of  exemplary  punishment  The  magis- 
trate  invested  with  tne  powers  here  in  question 
might  carry  on  the  same  sort  of  trade  to  any 
amount,  in  full  security,  and  without  being  con- 
fined,  as  those  wretches  are,  to  the  choice  of  the 
offence.  People  about  him  might  sell  his  con- 
nivances  with  or  without  his  knowledge;  as  the 
servante  of  an  ambassador  smuggle  in  their  mas- 
ter’s  ñame.  From  this  great  ofneer,  connivance 
would  be  a complete  protection : whereas,  in  deal- 
ii^  with  those  malefactors,  a license  from  one  set 
aftords  no  security  against  another.  There  have 
been  times,  and  those  not  very  remóte,  when  a 
clandestine  tax  upon  marriages  deemed  inces- 
tuous  afforded  a regular  revenue  to  the  retainers 
of  the  courts  called  Ecclesiastical.  Safety  as  well 
as  success  was  secured  to  this  species  of  extortion, 
by  what  may  be  reckoned  a very  loose  Idnd  of  mo- 
nopoly,  in  comparison  of  the  strkt  and  perfect  one 
now  before  us. 
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Crown  in  this  way,  than  if  they  were  even 
removable  at  the  pleasure  of  the  crown : in 
the'  next  place,  were  they  altogether  out  of 
reach  of  that  influence,  it  would  be  never  the 
better  for  the  people. 

I say  they  are  more  exposed  to  the  undue 
influence  of  the  crown,  than  if  they  were  re- 
movable at  the  pleasure  of  the  crown.  At  a 
first  glance,  this  is  a paradox : at  a second, 
nothing  can  be  more  true.  Had  they  been  in 
this  way  dependent  upon  the  king,  they  would 
have  been  in  some  sort  dependent  upon  the 
people.  How  so  ? In  virtue  of  the  depend- 
I ence  the  king  is  under  with  regard  to  the 
National  Assembly,  the  chosen  dependents 
of  the  people.  If  A is  dependent  upon  B, 
and  B upon  C,  A too  is  dependent  upon  C. 
Confined  to  regular  and  open  dependence,  to 
that  sort  of  dependence  which  results  from 
the  power  of  removal,  there  is  not  an  axiom 
in  mathematics  more  indisputable.  But  where 
the  dependence,  in  one  of  the  links,  is  of  that 
irregular  kind  which  is  constituted  by  exposure 
to  secret  influence,  the  chain  is  broken,  the 
consequence  does  not  follow.  How  then  stands 
the  matter  with  regard  to  these  magistrates  ? 
They  are  exposed  to  fall  under  the  dependence 
of  the  king,  but  in  such  a way  as  does  not 
bring  them  at  all  under  the  dependence  of 
the  people.  Had  they  been  removable  by  the 
king,  they  might  have  been  removed  upon 
occasion,  in  compliance  with  the  wishes  of  the 
people.  Now,  they  cannot  be  removed  by  the 
king  on  that  ground,  any  more  than  on  any 
other,  But  in  this  apparent  impotence  of  the 
crovvn  lies  its  real  strength.  By  not  being 
hable  to  be  removed  by  the  king,  they  are  not 
the  less  hable  to  be  gained  by  him : and  when 
once  gained  by  him,  they  are  gained  to  some 
parpóse : for  there  is  nothing  in  the  world 
that  can  take  them  out  of  his  hands.  Fear 
of  being  removed  is  only  one  means  of  being 
gained  : but  if  a man  is  gained,  what  matters 
it  whether  by  his  hopes  or  by  his  fe.ars  ? The 
natural  course  of  things  is,  that  the  whole 
body  of  these  magistrates  should  be  at  the 
king’s  devotion.  If  their  own  promotion  in 
their  own  line  depends  upon  him,  the  means 
are  clear  at  once : but  be  this  as  it  may,  they 
will  have  children  or  other  connexions,  whom 
he  can  not  only  place,  or  refuse  to  place,  but 
displace.  Had  they  been  removable  by  the 
king,  they  would  not  have  been  worth  gain- 
ing  by  him : for  when  he  had  gained  a man, 
he  might  have  been  obliged  to  turn  him  out, 
in  compliance  with  the  wishes  of  the  people. 
Being  irremovable  by  him  or  anybody  else, 
they  are  worth  gaining,  and  he  could  not  wish 
for  a fairer  chance  for  it.  He  has  their  whole 
lives  to  gain  them  in,  and  they  have  their 
whole  lives  to  serve  him  in.  Had  he  pos- 
sessed the  power  of  removing  them,  he  could 
scarcely  have  exercised  it  but  in  subscrviency 
to  the  wishes  of  the  people.  He  could  scarcely 
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llave  ventured  to  exercise  it  without  some 
known  reason  capable  of  being  avowed.  Were 
a magistrate  of  this  kind  to  have  been  dis- 
placed, the  people  coitld  bave  said,  and  na- 
turally  would  bave  said,  “ Why  do  you  do 
so?”  But  could  anybody  say,  “ Wby  bave 
you  forborne  to  give  a place  to  a brotber  of 
bis,  or  to  a son?”  Tbe  efficacy  of  a power 
as  an  instrument  of  bad  government,  is  in 
exact  proportion  to  tbe  irresponsibility  of  its 
exercise : bence  it  is,  that  in  many  cases  pa- 
tronage  has  in  this  respect  so  mucb  the  ad- 
vantage  over  a power  of  removal. 

But  were  these  magistrales  as  clearly  out 
of  the  reach  of  royal  influence  as  they  are 
palpably  exposed  to  it,  would  their  indepen- 
dence  be  ever  the  better  for  the  people  ? By 
no  meaiis.  See  on  this  head  what  has  been 
said  of  judges  [Ch.  V.  § l.]  Independence 
without  power,  is  puré  liberty : independence 
coupled  with  power,  is  but  another  word  for 
despotism.  Dependence  so  it  be  legitimate, 
not  independence,  is,  as  we  have  there  seen, 
the  proper  condition,  and  the  only  proper  con- 
ditioii,  of  an  agent  of  the  people.  The  thing 
really  mischievous  is  arbitrary  power : whetker 
the  hand  it  is  lodged  in  be  called  a king’s  or 
a minister’s,  or  an  attorney-general’s,  is  of 
inighty  little  consequence.  The  thing  really 
mischievous  is  arbitrary  power : and  this,  it 
is  but  too  true,  these  magistrates  are  in  pos- 
session  of : whether  they  abuse  it  in  pursuit 
of  views  of  their  own,  or  in  pursuit  of  the 
views  of  a minister,  is  of  little  consequence. 
They  may  abuse  it  in  both  ways;  but  the 
greater  temptation  of  the  two  is  that  of  which 
the  cause  lies  in  themselves.  It  is  only  by 
accident  that  a minister  will  have  a point  to 
gain,  especially  a point  worth  gaining  at  the 
expense  of  so  much  management.  But  of  his 
own,  a man  in  their  situation,  if  he  has  pas- 
sions,  will  have  points  to  gain  of  all  sorts, 
and  without  end. 

Far  be  it  from  me  on  this  single  error  to 
ground  any  sinister  prophecies.  It  is  not  this 
error,  ñor  a thousand  such  as  this,  that  could 
make  at  this  time  of  day  a bad  government 
in  France.  Where  correction  is  so  easy,  the 
most  palpable  opportunities  of  abuse  can 
never  be  productive  of  any  serious  niischief. 
Liberty  is  in  legislation  what  charity  is  in 
religión.  When  a constitution  is  sound  at 
heart,  a thousand  little  disorders  may  find 
their  way  into  it  without  producing  any  very 
malignant  symptoms.  But  though  the  con- 
stitution of  a country  were  like  the  stomach 
of  a Mithridates,  wholesome  diet  would  stiU 
claim  the  preference.* 

• The  great  check  upon  this  power  is  tbe  right 
reserved  to  individuáis  of  claiming  satisfaction 
for  the  privare  injury.  So  far  as  this  extends, 
secret  cqnnivance  on  the  part  of  the  public  pro- 
secutor  is  impossible.  This  accordingly  is  the 
circumstance  which,  under  the  oíd  system,  pre- 


4.  An  inferior  inconvenience,  though  by  no 
means  an  inconsiderable  one,  resulting  from 
this  monopoly,  is  tbe  excluding  in  all  cases 
from  the  charge  of  prosecuting,  informers, 
who  in  sorae  cases  are  the  best  prosecutors, 
and  witnesses,  who  in  aU  cases  are  the  best 
informers. 

(1.)  In  many  cases  it  is  natural  that  a vo- 
lunteer,  such  as  the  informer,  should  make  a 
better  prosecutor  than  any  one  who  is  such 
by  office.  Under  what  idea  is  one  and  the 
same  person  appointed  in  all  cases  for  this 
duty?  That  in  all  cases  the  same  man  will 
be  the  fittest  for  it  ? No : but  that  in  no  case 
it  may  be  without  somebody  to  undertake  it. 
In  the  way  of  zeal  and  activity,  when  ability 
is  not  wanting,  ñor  conni  vanee  to  be  appre- 
hended,  much  more  may  be  expected  from 
volunteers  than  from  a veteran,  in  whose 
bosom  the  habit  of  action  so  naturally  begets 
the  habit  of  indifference.  Hope  of  success  is 
the  principie  that  animates  the  one : fear  of 
censure,  the  consideration  that  compels  the 
other.  indifference  is  the  exclusive  attribute 
of  thejudge:  zeal,  not  indifference,  is  the 
virtue  of  the  prosecutor : against  defect  of 
zeal,  if  found  in  this  station,  there  would  be 
no  reinedy  : against  excess,  the  remedy  is  ob- 
vious  and  adequate,  the  controuling  power  of 
the  judge.  The  difference  will  be  the  more 
obvious,  and  the  advantage,  not  to  say  neces- 
sity,  of  preferring  the  volunteer,  the  more 
unquestionable,  where  a factitious  reward 
dependent  upon  success  is  the  only  means  of 
obtaining  informers  that  can  be  depended  up- 
on : as  in  cases  of  offence  of  a purely  public 
nature.  How  much  would  the  valué  of  the 
reward  be  diminished,  if  the  attainment  of  it 
were  made  unavoidably  to  depend  upon  the 
efforts,  not  of  him  who  is  to  enjoy  it,  but  of 
another  who  has  nothing  to  do  with  it,  and 
in  whom  he  has  perhaps  no  confidence ! 

(2.)  A witness  is  the  best  informer ; and 
thence,  as  such,  the  best  prosecutor.  If,  in 
the  capacity  of  vidtness,  informer,  or  prose- 

vented  the  dispensing  power  from  being  pushed 
to  such  a degree  as  to  excite  any  general  and 
notorious  dissatisfaction.  But  this  check  reaches 
no  farther  than  to  offences  affecting  particular  in- 
dividuáis ; it  extends  not  to  such  as  are  of  a purely 
public  nature.  Hete,  then,  wasthe  sphere  within 
which  the  arbitrary  dispensing  power  found  room 
to  display  itself.  An  offence  better  alluded  to 
than  named,  and  which,  though  it  appears  to  be 
much  more  common  in  France  than  in  England, 
is  frequently  punished  in  the  latter  country,  and 
for  many  years  back  scarce  ever,  if  at  all,  in  the 
fonner,  seems  to  afford  an  instance  of  the  exer- 
tion  of  such  a power.  As  to  the  propriety  of  such 
a connivance,  is  out  of  the  question  here : but  the 
fact  of  such  connivance  will  serve  as  one  instance, 
amongst  many  others  which  doubtless  might  be 
found,  to  prove  that  the  notion  of  the  actual  ex- 
ercise of  such  a dispensing  power,  and  that  to 
such  a degree  as  to  despofl  a law  of  almost  the 
wholc  of  its  efficacy,  is  far  from  a chiroerical  one. 
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cutor,  a man  could  always  be  as  sure  of  every 
otfaer  man  as  of  himself,  there  would  be  no 
room  for  choice.  As  it  happens,  tbis  is  not 
the  case. 

Sepárate,  then,  the  informer  from  the  wit- 
ness,  what  is  the  consequence  ? In  the  first 
place,  you  drive  men  in  both  capacities  from 
the  Service  of  the  law.  Delinquency  gets  a 
double  chance  of  impunity,  and  the  laws  a 
double  chance  for  impotence.  They  will  go 
unexecuted  at  one  time,  because  a witness 
sees  nobody  that  w’ill  proseciite  ; at  another 
time,  because  he  who  would  have  prosecuted 
has  got  neither  evidence  ñor  Information. 
Evidence,  properly  so  called,  is  evidence  to 
ground  conviction : information  is  evidence  to 
ground  prosecution.  In  one  case,  as  in  the 
other,  where  is  the  sense  of  rejecting  the  best 
evidence,  and  receiving  worse  in  preference  ? 
Whose  account  deserves  to  have  most  weight? 
— that  of  a man  who  knows  how  the  aífair 
passed  because  he  saw  it,  or  that  of  a man 
who  knows  nothing  about  the  matter  but 
from  what  he  has  heard  somebody  else  say, 
or  from  some  inconclusive  fragment  of  cir- 
cumstantial  evidence?  Upon  the  strength  of 
evidence  that  is  to  come  from  me,  you  venture 
on  a prosecution.  What  follows  ? That 
your  fortune  and  your  character  are  so  far  at 
my  merey — at  the  merey  of  one  of  whom  per- 
haps  you  have  no  knowledge.  This  sort  of 
faith,  great  as  it  is,  mustin  many  cases  be  re- 
posad, or  prosecution  could  not  take  place: 
biit  to  what  purpose  create  such  a necessity 
out  of  nothing  ? How  different  the  case  where 
yo7t,  the  witness,  are  received  toinform  ; and 
having  informed,  to  prosecute  ! Yoti  know 
what  itis  you  know:  on  yourself  you  can  de- 
pend : of  yourself  you  may  be  sure. 

5.  Driving  men  from  the  Service  of  the  law 
is  not  the  only  inconvenience  resulting  from 
this  exclusión.  It  puts  the  law  itself  into 
the  power  of  individuáis.  Ordain  that  a pro- 
secutor  or  an  informer  shaU  not  be  admitted 
as  a deposiny  witness,  what  follows?  That, 
to  the  man  whom  opportunity  has  made  either 
the  solé  observing  witness,  or  a necessary  wit- 
ness, you  have  given  the  power  of  pardoning. 
He  lodges  the  information,  or  he  commences 
the  prosecution : and  when  the  time  comes 
for  giving  evidence,  his  evidence,  however 
conclusive,  is  not  to  be  heard,  and  acquittal 
is  the  consequence. 

When  the  functions  of  prosccutor  and  wit- 
ness are  sepárate,  and  the  prosecutor  finds 
himself  under  the  necessity  of  pinning  his 
faith  upon  the  conduct  and  character  of  an- 
other person  in  the  quality  of  witness,  inac- 
curacy  or  subsequent  falsehood  is  not  the 
only  danger  he  stands  exposed  to.  Treachery 
has  a game  in  its  power,  which,  under  the 
iniprovident  regimen  of  some  Systems  ot  law, 
is  probably  but  too  often  played,  by  those 
whose  habitual  study  it  is  to  elude  the  laws. 
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against  those  whose  habitual  business  it  is 
to  give  them  their  exccution.  Falsehood  is 
thrown  out  as  a lure,  for  an  informer  and 
prosecutor  to  catch  hold  of : when  evidence 
comes  to  be  given,  the  falsehood  is  dropped, 
and  truth  substituted  in  its  stead.  Such  is 
the  situation  of  every  man  who,  upon  the 
strength  of  evidence  not  his  own,  ventures 
to  step  forth  and  give  his  Service  to  the  public 
in  this  perilous  and  invidious  line ! respon- 
sible,  at  the  peril  of  fortune  and  character, 
for  the  levity  or  treachery  of  another,  perhaps 
unknown  to  him,  and  never  of  his  choice. 
The  guilty  traitor  assumes  the  accent  and 
the  port  of  injured  innocence:  the  reproach 
of  calumny  falls  upon  the  deluded  minister  of 
truth  and  justice.  Then  comes  the  licensed  ac- 
cessary  after  the  fact,  and  sharpens  the  wound 
with  the  venom  of  his  tongue : — “ See ! this 
is  your  own  witness ! Out  of  his  own  mouth 
you  stand  condemned  1” 

Under  the  English  law  of  evidence,  for  ex- 
ample,  what  species  of  treachery  can  be  more 
certain  of  its  effect,  or  more  secure  from  pu- 
nishment  ? For  the  truth  told  at  the  trial, 
there  can  be  none,  for  it  was  the  truth  : for 
the  falsehood  before  the  trial,  there  can  be 
none,  for  it  was  extrajudicial,  and  not  upon 
oath.  Against  such  vile  artífice  nothing  that 
can  be  done  by  the  law  on  this  head  can,  it 
is  true,  afford  any  perfectly  effectual  remedy : 
but  we  see  the  danger  to  which  the  indivi- 
dual and  the  cause  of  justice  stand  exposed 
under  a separation  of  the  two  functions,  and 
one  reason,  amongst  others,  why  the  endea- 
vour  of  the  law  should  be,  not  to  discourage 
the  conjunction,  but  to  favour  it. 

The  incongruity  is  more  particularly  striking 
in  that  munerous  class  of  cases  where  a fac- 
titious  reward  is  the  law’s  solé  reliance.  When 
you  advertise  thus  for  assistance,  what  is  it 
you  really  advertise  for?  what  is  it  you  are 
really  in  want  of  ? A prosecutor  ? No  such 
thing.  A prosecutor  you  might  get  any  where : 
a prosecutor,  as  such,  you  have  no  more  need 
to  advertise  for  tiran  a judge.  An  informer? 
Perhaps  so.  But  when  you  have  got  onc, 
what  are  you  the  better  for  him,  if  his  iw- 
formation  neither  is  itself  evidence,  ñor  Icads 
you  to  evidence?  The  one  thing  needful,  the 
thing  you  really  want,  the  thing  you  really 
mean  to  get  by  thus  advertising,  is  evidence. 
The  sort  of  person  you  are  really  in  want  of, 
the  sort  of  person  you  really  advertise  for. 
is  not  so  much  a prosecutor  or  an  informer, 
as  a witness.  Get  evidence,  you  get  every- 
thing:  miss  of  this,  you  had  better  have  got 
nothing.  Get  a witness,  in  this  way,  you  get 
an  informer  into  the  bargain ; for,  in  letting 
you  know  that  it  has  fallen  in  his  way  to  be 
a witness,  a man  infornis.  Get  an  informer 
who  neither  was  himself  a witness  (I  mean, 
an  observing  witness,)  ñor  can  give  you  any 
information  that  will  answer  the  purpose  of 
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evidence,  or  lead  to  evidence,  you  had  better 
not  Lave  had  him.*  An  informer,  who  can- 
not  hiinself  give  you  anything  that  can  be 
accepted  as  evidence,  may  still  have  bis  use. 
True.  But  on  what  condition?  On  condition 
of  bis  enabling  you,  by  means  of  bis  Informa- 
tion, to  get  it  from  some  other  quarter.  But 
is  bis  Information  the  worse  for  being  capable 
of  being  itself  used  as  evidence?  On  the  con- 
trary,  no  other  Information  can  be  so  satisfac- 
torv  or  so  good.  When,  in  the  tirst  instance, 
you  can  hear  how  a thing  passed,  from  a man 
who  saw  how  it  passed,  to  what  purpose  turn 
him  back,  for  the  sake  of  hearing  of  it  from 
somebody  else,  who  knows  nothing  about 
the  matter  but  from  him  ? Is  your  informer 
the  worse  informer,  because,  having  been  an 
ohserving  witness,  he  is  capable,  and  in  that 
character,  of  becoming  a deposing  one  ? On 
the  contrary,  he  is  by  so  much  a better  one 
than  any  other. 

“ Oh,  but  bought  evidence  is  had  evidence.” 
Is  it  so?  Then  Avhy  attempt  to  buy  it?  If 
evidence  is  to  be  had  for  nothing,  why  bid 
money  for  it?  By  thus  bidding  for  it,  instead 
of  getting  good  evidence,  you  deprive  your- 
self  of  it : the  good  you  might  have  had,  you 
yourself  turn  into  bad.  If  it  is  not  to  be  had 
without  buying,  he  then,  whoever  he  is,  that 
supplies  you  with  it  — your  informer  or  your 
prosecutor  must  have  bought  it,  or  you  will 
never  get  it.  But  if  it  must  be  bought  after 
all,  why  not  by  you  as  well  as  by  him  ? why 
not  directly  as  well  as  circuitously  ? Why 
pay  two  men  for  the  Service  of  one  ? And 
what  is  information  itself,  but  evidence  ? It 
inay  be  circumstantial  evidence  only,  and  not 


• The  word  •wlíiiess  is  used  indiscriminately 
with  reference  to  two  very  distinct  and  distin- 
guishable  situations : that  of  a man  who  actually 
saw,  heard,  or  in  one  word  ohservcd  so  and  so ; 
and  that  of  a man  who  avers,  deposes,  nurrates, 
in  a judicial  way,  that  on  such  or  such  an  occa- 
sion  he  made  ybservation  as  above.  In  the  first 
case  he  may  be  styled  an  ohserving  or  pcrcipient 
witness ; in  the  other,  a narrañn^  or  deposing 
witness.  The  thing  to  be  wished  is,  that  every 
one  who  has  been  an  ohserving  witness,  with  re- 
gard  to  the  matter  in  question,  should,  as  far  as 
there  is  need  of  his  testimony,  hecovie  a nnr- 
rating  witness:  and  that  at  any  rate  every  man, 
without  exception,  who  hecomes  a narrating  wit- 
ness, should  ?iave  been  an  ohserving  one  so  far 
as  he  narrates.  In  as  far  as  he  fails  of  being  so, 
he  becomes  a.  false  witness:  and,  if  what  there  is 
false  in  his  narration  is  accompanied  with  the 
consciousness  of  its  being  so,  and  has  been  given 
upon  oath,  a perjured  one.  The  assistance,  then, 
which  is  really  wanted,  the  assistance  which  the 
law  by  this  means  endeavours  to  obtain,  is  that 
which  he  who  has  been  an  ohserving  witness 
lends,  by  becoming  a narrating  one. 

The  expressions  testis  oculatus,  an  eye-witness, 
an  ear-witncss,  and  all  others  whicíi  refer  ex- 
clusively  to  a single  one  of  the  five  senses,  are 
so  many  partial  and  impartial  expressions  of  this 
idea. 
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direct  it  may  be  hear  soy  evidence  only,  and 
not  immediate : but  evidence  it  is,  as  fer  aa 
it  gues,  at  any  cate.  If  bought  evidence  is  baa 
evidence,  so  then  is  bought  information  baa 
information. 

This  underhand  practice,  this  confusión  and 
double  dealing,  this  contri  vanee  for  getting 
one  thing  by  asking  for  another,  to  what  cause 
is  it  to  be  ascribed  ? In  England  at  least, 
and  not  improbably  in.  more  countries  besides 
England,  to  a want  of  concert  between  the 
statute  and  common  law.  The  former  having 
public  good,  often  for  its  real,  and  always  for 
its  professed  end,  pursues  that  end  by  such 
means  as  the  nature  of  tbings  and  men  sup- 
plies, collecting  improvement  by  slow  but 
advancing  degrees  from  the  stores  of  reason 
and  experience.  The  other,  never  having 
had  public  good  so  much  as  for  its  professed 
end,  pursues  in  primitive  blindness  whatever 
blind  track  it  stumbled  upon  at  first.  “ Men 
are  of  two  sorts,  the  good  and  the  bad  : the 
bad  are  governed  by  interest ; they  act  from 
motives  : the  good  are  governed  by  nothing 
at  all ; they  act  without  motives : in  them, 
action  is  produced  in  the  way  of  equivoca! 
generation ; it  is  an  effect  without  a cause. 
Witnesses  ought  of  course  to  be  of  the  good 
class  : therefore,  if  a man  acts  or  speaks  un- 
der  the  infliience  of  interest,  he  is  not  fit  for 
a witness;  he  ought  not  to  be  heard.  Of 
interest  there  is  one  kind;  and  there  is  but 
one — that  which  is  created  by  money.  Love 
of  fame  has  been  pronounced  the  universal 
passion,  The  man  who  said  so,  wrote  a book, 
in  which  he  thought  he  had  proved  it.  He 
was  a poet;  he  knew  nothing  about  the  mat- 
ter. We  lawyers  know  better  things.  There 
is  no  such  passion  as  the  love  of  fame.  One 
passion  there  is  in  human  nature  — the  love 
of  money.  It  is  not  only  the  universal  pas- 
sion, but  the  only  one.  What  is  the  con- 
sequence?  That  money,  and  money  alone, 
governs  every  man  : and  a particle  of  it,  less 
than  the  smallest  that  ever  carne  out  of  a 
mint,  is  quite  sufficient  for  the  purpose.  Take 
any  man  you  will ; hold  up  before  his  eyes  a 
farthing,  or  the  tive-hundredth  part  of  a far- 
thing,  it  makes  no  difference  : you  draw  him 
out  of  the  good  class  into  the  wicked  class 
at  once.  Look  the  world  over : you  will  not 
find  that  man  whom  the  glimpse  of  a gain  to 
that  amount  would  not  convert  into  a per- 
jurer:  although  honour,  love,  friendship,  na- 
tural affection,  even  gain  under  another  shape, 
and  that  to  an  amount  ever  so  much  greater, 
were  all  striving  in  conjunction  to  draw  him 
to  the  other  side.  As  it  is  impossible,  there- 
fore, that  a man  who  could  get  a farthing  by 
perjuring  himself  should  not  perjure  himself 
were  he  to  speak,  to  what  purpose  should 
he  be  heard  ? Therefore  no  man  who  can  be 
said  to  have  an  interest  ought  to  be  admittea 
in  character  of  a witness,  in  any  case.  Ac- 
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cordingly,  in  a thousand  cases,  he  may  be 
admitted  notwithstanding ; and  that,  be  the 
valué  of  the  interest  ever  so  considerable.” 
Such  is  the  philosophy,  and  such  the  consist- 
ency  of  the  common  law. 

To  the  authors  of  the  statute  law  it  has 
happened  to  reason  differently:  according  to 
them,  the  good  and  the  bad  are,  it  should 
seem,  alike  obsequious  to  the  dictates  of  in- 
terest, real  or  imagined ; though  some  are 
more  so  to  one  modification  of  it,  others  to 
another : ñor  does  it  follow  absolutely,  that 
because  a man  will  tell  truth  for  a certain 
sura,  he  will  tell  lies  and  perjure  himself  at 
the  same  price.  But  bow  long  will  superior 
authority  suíFer  itself  to  be  set  at  nought  by 
subordinate?  How  long  will  discernment 
see  its  purposes  frustrated  by  perversity  and 
ignorance  ? 

§ 6.  Of  Sleeping  Laws. 

An  official  monopoly  of  the  right  of  prose- 
cution  is  naturally  connected  with  the  policy 
of  sleeping  laws.  It  is  a fit  instrument  of 
such  policy,  and  at  first  sight  one  woiild  sup- 
pose  an  indispensable  one.  It  is  easy  enough 
to  conceive  how  laws  should  sleep,  when 
there  is  but  one  man  in  the  world  that  can 
cali  them  into  Ufe.  How  this  should  ever 
happen,  when  it  is  in  the  power  of  any  one 
of  the  community  whatever  to  awaken  them 
at  pleasure,  is  not  so  obvious.  Sure  it  is,  that 
for  such  a lethargy  there  can  he  no  place,  but 
for  some  radical  principie  of  weakness  per- 
vading  and  debilitating  the  whole  system.  If 
the  burthen  of  discouragement  that  presses 
npon  the  faculty  of  calling  the  laws  into  ac- 
tion  is  so  enormous  as  to  amount  in  general, 
in  quiet  times,  to  a prohibition,  laws  may  re- 
main  thus  torpid,  though  that  faculty  exists 
in  appearance  everywhere.  But  such  is  not 
the  natural  State  of  things : and  a man  must 
have  some  acquaintance  with  the  English  Sys- 
tem of  procedure,  to  be  able  readily  to  con- 
ceive it.  Setting  out  of  the  question  a state 
of  things  so  singular,  a country  where  the 
temple  of  penal  jiistice  is  thrown  wide  open 
is  not  a natural  receptacle  for  sleeping  laws. 
Those  who  look  upon  such  furniture  as  either 
iiseful  or  ornamental,  should  suffer  but  one 
door  to  that  temple,  and  lodge  the  key  of  it 
in  a single  hand. 

Of  the  condition  of  him  whose  curse,  I had 
almost  said  whose  crime,  it  i^^  Uve  under 
such  laws,  what  is  to  be  said||||^t  is  neither 
more  ñor  less  than  slavery.  Such  it  is  in  the 
very  strictest  language,  and  according  to  the 
exactest  definition.  Law,  the  only  power 
that  gives  security  to  others,  is  the  very  thing 
that  takes  it  away  from  him.  His  destiny  is 
to  Uve  his  Ufe  long  with  a halter  about  his 
neck ; and  his  safety  depends  upon  his  never 
meeting  with  that  man  whom  wantonness  or 
maUce  can  have  induced  to  pulí  at  it.  Be- 


PROSECUTORS.  397 

tween  the  tyranny  of  sleeping  laws,  and  the 
tyranny  of  lawless  monarchy,  there  is  this 
difference : the  latter  is  the  tyranny  of  one, 
the  other  is  the  tyranny  of  millions.  In  the 
one  case,  the  slave  has  but  one  master;  in 
the  other,  he  has  as  many  masters  as  there 
are  individuáis  in  the  party  by  whom  the 
tyranny  has  been  set  up. 

Tyranny  and  anarchy  are  never  far  asunder. 
Dearly  indeed  must  the  laws  pay  for  the  mis- 
chief  of  which  they  are  thus  made  the  instru- 
ments.  The  weakness  they  are  thus  struck 
with  does  not  confine  itself  to  the  pcccant 
spot ; it  spreads  over  their  whole  frame.  The 
tainted  parts  throw  suspicion  upon  those  that 
are  yet  sound.  Who  can  say  which  of  them 
the  disease  has  gairied,  which  of  them  it  has 
spared  ? Yon  open  the  statute-book,  and  look 
into  a clause : does  it  belong  to  the  sound 
part,  or  to  the  rotten  ? How  can  you  say  ? 
by  what  token  are  you  to  know  ? A man  is 
not  safe  in  trusting  to  his  own  eyes.  You 
may  have  the  whole  statute-book  by  heart, 
and  all  the  while  not  know  what  ground  you 
stand  upon  under  the  law.  It  pretends  to 
fix  your  destiny : and  after  all,  if  you  want 
to  know  your  destiny,  you  must  learn  it,  not 
from  the  law,  but  from  the  temper  of  the 
times.  The  temper  of  the  times,  did  I say? 
You  must  know  the  temper  of  every  indivi- 
dual in  the  nation ; you  must  know,  not  only 
what  it  is  at  the  present  instant,  but  what  it 
will  he  at  every  future  one;  all  this  you  must 
know,  before  you  can  lay  your  hand  upon 
your  bosom,  and  say  to  yourself,  I am  safe. 
What,  all  this  while,  is  the  character  and 
condition  of  the  law?  Sometimes  a bugbear, 
at  other  times  a snare:  her  threats  inspire 
no  efficient  terror ; her  promises,  no  coníi- 
dence.  The  canker-worm  of  uncertainty, 
naturally  the  peculiar  growth  and  plague  of 
the  unwritten  law,  insinuates  itself  thus  into 
the  body,  and  preys  upon  the  vitáis  of  the 
written. 

All  this  mischief  shows  as  nothing  in  the 
eyes  pf  the  tyrant  by  whom  this  policy  is 
upheld  and  pursued,  and  whose  blind  and 
malignant  passions  it  has  for  its  cause.  His 
appetites  receive  that  gratification  which  the 
times  allow  of : and  in  comparison  with  that, 
what  are  laws,  or  those  for  whose  sake  laws 
were  made?  His  enemies,  that  is,  those 
whom  it  is  his  delight  to  treat  as  such,  those 
whose  enemy  he  has  thought  fit  to  make  him- 
self, are  his  footstool : their  insecurity  is  his 
comfort;  their  sufferings  are  his  enjoyments; 
their  abasement  is  his  triumph. 

Whence  comes  this  pernicious  and  unfeel- 
ing  policy  ? It  is  tyranny ’s  last  shift,  among 
a people  who  begin  to  open  their  eyes  in  the 
calm  which  has  succeeded  the  storms  of  civil 
war.  It  is  her  last  stronghold,  retained  by 
a sort  of  capitularon  made  wdth  good  govern- 
ment  and  good  sense.  Common  humunity 
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would  not  endure  such  laws,  were  they  to 
g¡  ve  signs  of  life : negligence,  and  the  fear  of 
chango,  suflfer  them  to  exist  so  long  as  they 
proinise  not  to  exist  to  any  purpose.  Sensi- 
ble images  govern  the  bulk  of  men.  What 
the  eye  does  not  see,  the  heart  does  not  rué. 
Fellow-citizens  dragged  in  crowds,  for  con- 
science  sake,  to  prison,  or  to  the  gallows, 
though  seen  but  for  the  moment,  might  move 
compassion.  Silent  anxiety  and  inward  hu- 
miliation  do  not  meet  the  eye,  and  dravv  little 
attention,  though  they  fill  up  the  measure  of 
a vvhole  life. 

Of  this  base  and  malignant  policy  an  ex- 
ample  would  scarcely  be  to  be  found,  were 
it  not  for  religious  hatred,  of  all  hatred  the 
bitterest  and  the  blindest.  Debarred  by  the 
infidelity  of  the  age  froin  that  most  exquisite 
of  repasts,  the  blood  of  heretics,  it  subsists 
as  it  can  upon  the  idea  of  secret  sufferings — 
síul  remnant  of  the  luxury  of  better  times.* 

It  is  possible,  that,  in  the  invention  of  this 
policy,  timidity  inay  have  had  some  share ; 
for  between  tyranny  and  timidity  there  is  a 
near  alliance.  Is  it  probable  ? Hardly : the 
less  so,  as  tyranny,  ratber  than  let  go  its  hold, 
such  is  its  baseness,  will  put  on  the  mask  of 
cowardice.  It  is  possible,  shall  we  say,  that 
in  England  forty  should  be  in  dread  of  one : 
but  can  it  be  called  probable,  when  in  Ire- 
land  forty  suffer  notliing  from  fourscore  ? 

When  they  who  stand  up  in  the  defence  of 
tyrannical  laws  on  pretence  of  their  being  in 
a dormant  stkte,  vouchsafe  to  say  they  wish 
not  to  see  them  in  any  other,  is  it  possible 
they  should  speak  triie  ? I will  not  say : the 
büunds  of  possibility  are  wide.  Is  it  proba- 
ble? That  is  a question  easier  answered 
To  prevent  a law  from  being  executed,  which 
is  the  most  natural  course  to  take  ? to  keep 
it  alive,  or  to  re  peal  it  ? Were  a man’s  wishes 
to  see  it  executed  ever  so  indisputable,  what 

• Seventy  thousand  catholic  dissenters,  added 
to  two  hundred  thousand  presbyterians  and  other 
protestant  dissenters,  are  to  join  in  first  subduing 
and  then  oppressing,  eight  millions  of  church  of 
England  men.  So  irrational  are  the  principies 
of  tiiese  heretics,  that  their  prevalence  is  the 
greatest  calamity  that  can  befall  the  nation.  So 
rational  are  they  at  the  same  time,  as  well  as  so 
concqrdant  among  themselves,  tnat  they  want 
nothiiig  but  fair  play  and  the  liberty  of  being 
heard  upon  equal  terms,  to  gain  the  majority  of 
churchmen,  and  make  them  either  catholics,  or 
presbyterians,  or  independents,  or  quakers,  or  all 
at  once.  To  prevent  a catastrophe  thus  horrible 
and  thus  imminent,  the  whole  body  of  these  he- 
retics are  to  be  kept  in  a State  of  slavery,  collec- 
tively  and  individually,  with  regard  to  the  whole 
bqdy  of  the  orthodox.  The  former  are  to  be, 
with  regard  to  the  latter,  precisely  what  the  He- 
mtes  were  with  regard  to  the  Lacedamonians. 
Every  man  of  the  one  class  is  to  have  it  in  his 
power  at  pleasure  to  devote  to  ruin  every  man  of 
toe  other,  whenever  he  happens  to  be  in  a mood 
lor  it.  Upon  such  terms,  and  upon  such  terms 
pnly,  the  church  is  safe. 
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strojjger  proof  could  he  give  of  his  sincerity 
than  by  taking  ,this  very  course,  in  taking 
which  he  desires  to  be  considered  as  wishing 
the  law  not  to  be  executed  ? When  words 
and  actions  give  one  another  the  lie,  is  it  pos- 
sible to  believe  both  ? If  not,  which  have 
the  best  title  to  be  believed?  The  task  they 
give  to  faith  and  charity  is  rather  a severe 
one.  They  speak  up  for  laws  against  thieves 
and  smugglers : they  speak  up  for  the  same 
laws,  or  worse,  against  the  worsbippers  of 
God  according  to  conscience : in  the  first 
instance,  you  are  to  believe  they  mean  to  do 
what  they  do ; in  the  other,  you  are  to  be- 
lieve they  mean  the  contrary.  Their  words 
and  actions  are  at  variance,  and  they  declare 
it : they  prqfess  insincerity,  and  insist  upon 
being,  shall  we  say,  or  upon  not  being  be- 
lieved. They  give  the  same  vote  that  was 
given  by  the  authors  of  these  laws ; they  act 
over  again  the  part  that  was  acted  by  the 
first  persecutors:  but  what  was  persecution 
in  those  their  predecessors,  is  in  these  men, 
it  seems,  moderation  and  benevolence.  This 
is  rather  too  much.  To  think  to  unite  the 
profit  of  oppression  with  the  praise  of  mode- 
ration, is  drawing  rather  too  deep  upon  the 
credulity  of  mankind. 

For  those  who  insist  there  is  no  hardship 
in  a State  of  insecurity,  there  is  one  way  of 
proving  themselves  sincere:  let  them  change 
places  mth  those  they  doom  to  it.  One  wish 
may  be  indulged  without  a breach  of  charity : 
may  they,  and  they  only,  be  subject  to  pro- 
scription,  in  whose  eyes  it  is  no  grievance  1 

§ 7.  Means  of  engaying  Informers  and 
Prosecutors. 

Power  without  will  will  never  produce 
action.  Information  and  prosecution,  like 
every  other  sort  of  action,  must  have  their 
inducenient;  and  that  inducement  must  be 
adequate.  If  this  necessary  condition  exists 
without  the  help  of  law’,  it  is  well;  if  not, 
the  deficieney  must  be  made  up  by  law,  or 
the  law  will  find  herself  without  hands.  But 
inducement  does  not  commence,  till  discou- 
ragements  of  all  sorts  have  been  either  sur- 
mounted  or  removed.  What  if  the  law  her- 
self be  found  adding  to  the  load  ? 

The  discouragements  in  question  apply 
more  particularly,  some  of  them,  to  the  íunc- 
tion  of  informer,  others  to  that  of  prosecutor. 
The  nature  of  the  obstacle  will  point  out,  in 
both  cases,  fjj^nature  of  the  resource. 

First,  as  to  informing.  Two  natural  ob- 
stacles,  independently  of  all  factitious  ones, 
tend  to  dissuade  a man  from  taking  upon  him 
this  function ; enmity  and  odium : 1.  The  par- 
ticular enmity  of  the  individual  informad 
against,  and  his  particular  connexions ; 2.  The 
odium,  or  sentiment  of  aversión,  which  man- 
kind in  general  are  but  too  apt  to  manifest 
towards  the  individual  who  takes  upon  Mm 
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to  render  to  the  cause  of  justice  this  necea- 
sary  Service.  These  dissuasives  may  both  be 
termed  natural  onea.  They  exist  without, 
and  even  in  apite  of,  anything  done  on  the 
part  of  the  law:  but  even  here  it  is  in  the 
power  of  the  law  to  add  to  the  burthen: 
ñor  ia  even  this  inconsistency  without  ex- 
ample.  * 

The  case  is  still  worse,  if  a man  cannot 
inform  without  being  compelled  to  prosecute. 
Nature  ia  not  in  fault  here.  Obligation  is 
the  puré  work  of  law.  But  of  this  presently. 

As  to  remedies:  against  enmity,  there  is 
but  one,  which  is  secresy.  But  this,  as  far  as 
it  can  be  applied,  is  an  effectual  one.  Secresy 
indeed,  if  in  all  cases  equally  and  absolutely 
impenetrable,  would  be  a cloak  to  calumny. 
What  then  is  to  be  done?  While  no  indica- 
tions  of  that  injury  appear,  keep  the  veil  in- 
violate:  where  any  such  indications  betray 
themselves,  remove  it. 

Under  such  conditions,  where  can  be  the 
harm  of  secresy?  The  moment  it  can  be 
productive  of  any,  there  is  an  end  to  it.  The 
momen  t it  can  be  of  any  use  to  anybody  that 
the  informer  should  be  visible,  he  is  brought 
to  light. 

So  long  as  the  information  is  not  charge- 
able  with  calumny,  to  what  purpose  should 
the  author  of  it  be  known?  If  it  be  true, 
instead  of  harm  it  has  done  good:  if  false, 
then  indeed  there  has  been  harm  done;  but 
unless  it  be  not  only  false  but  groundless, 
even  here  there  is  no  injury. 

To  judge  whether  a charge,  being  false,  is 
also  groundless,  is  it  necessary  to  know,  in 
the  first  instance,  who  gave  the  information  ? 
By  no  means : befóte  you  have  any  concern 
with  the  informer,  you  must  look  in  the  first 
place  to  the  evidence.  Witnesses,  as  such, 
are  known  at  any  rate : if  in  that  character 
a man  calumniates,  in  that  character  you  may 
punish  him  : a veil  which  covered  him  in  no 
other  character  than  that  of  informer  is  not 
worth  removing,  for  it  has  proved  no  screen 
to  him.  If  witnesses  are  altogether  wanting, 
then  indeed,  but  then  only,  is  it  material  to 
look  for  the  informer. 

Dragging  a man  thus  to  light  who  wishes 
to  be  concealed,  can  be  of  no  use  but  for  one 
or  other  of  two  purposes:  to  subject  him  to 
punishment  under  the  ñame  of  punishment ; 
or  to  subject  him  to  the  burden  of  making 
satisfaction,  which  with  respect  to  him  is  the 
same  thing.  * If  for  either  purpose  discovery 
be  deemed  necessary,  discovery  will  be  made; 
if  not  for  either,  what  use  in  making  it  ? But 
the  mischief  of  making  it  is  what  we  have 
already  seen. 

Great  outcries  have  been  made  in  diíferent 
countries  against  secret  accusations,  and  not 

• I fbrgel  what  English  statutes  I have  ob- 
cerved,  adopting,  as  it  were,  and  fomenting  the 
vulgar  prgjudicei 
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without  great  reason.  Why?  Partly  because 
the  veil  was  made  so  thick  as  to  serve  as  a 
cloak  to  calumny ; partly  because  the  laws 
thus  executed  were  the  work  and  the  instru- 
menta of  despotism.  Were  the  calumny  ever 
so  conspicuous,  a single  person  had  it  in  his 
power  to  screen  it : it  might  oftentimes  be 
his  interest  so  to  do,  and  in  doing  so  he  was 
irresponsible.  Where  the  law  itself  is  odious, 
every  thing  and  every  person  occupied  in  its 
Service,  shares  the  odium.  How  many  puré 
and  excellent  articles  in  the  apparatus  of  the 
law  have  lost  their  character  in  this  way  I 
and  how  many  bad  and  unserviccable  ones 
have,  by  their  very  unserviceableness,  become 
popular!  See  the  Chapter  on  Juries.  Few 
popular  sentiments  that  have  not  their  root 
in  reason  : still  fewer  that  have  not  spread 
beyond  the  reason  out  of  which  they  grew. 

By  wbom  has  the  clamour  against  secresy 
been  raised  ? Sometimes,  perhaps,  by  men 
who,  without  being  delinquents,  fearcd  the 
being  treated  as  such  by  this  means ; but  by 
delinquents  always,  and  of  coursc.  Had  it, 
however,  been  confined  to  delinquents,  it 
would  not  on  that  account  have  been  always 
undeserving  of  censure.  Under  a tyranny, 
honest  men  are  delinquents:  and  to  do  what 
can  be  done  towards  weakening  the  power 
of  the  laws,  is  the  interest  of  honest  men. 
If  indeed  the  veil  of  secresy  is  tied  down 
with  such  tightness  as  to  serve  as  a cloak  to 
calumny,  whatever  outcry  has  been  raised 
against  it,  has  been  just  in  every  point  of 
view:  in  that  case  all  men,  delinquents  or 
not,  are  interested  in  its  being  removed. 

When  adefendant,  not  content  with  saving 
himself,  sets  up  an  allegation  of  calumny, 
and  requires  that  the  author  of  it  may  be 
made  known,  in  order  to  be  made  responsible 
for  the  wrong,  to  whom  ought  it  to  be  given 
to  decide  upon  this  claim?  Not  to  the  pur- 
suer-general,  but  to  the  judge.  Why  so? 
Because  this,  of  all  others,  is  a question  not 
to  be  decided  but  in  public,  and  upon  argu- 
ment:  but  to  decide  upon  a question  in  pub- 
lic, and  upon  argument,  is  to  judge.  To  vest 
the  decisión  in  the  pursuer-general  without 
argument,  would  be  to  invest  him  with  an 
arbitrary  power,  which,  like  every  other  ar- 
bitrary  power,  a man  will,  at  one  time  or 
other,  find  it  his  interest  to  abuse.  He  would 
possess  a power  not  only  of  licensing,  but  of 
perpetrating  calumny,  and  that  without  con- 
troul.  Familiarized  with  this  enormity  in 
proportion  to  his  continuance  in  office,  the 
impression  it  made  on  him  would  grow  gra- 
dually  fainter  and  fainter;  he  would  grow 
weary  of  prosecuting  it ; he  would  come  to 
regard  it  without  emotion,  and  to  pass  it  by 
without  notice.  What  if,  in  addition  to  this 
negative  constant  interest,  he  happens  in  any 
case  to  have  a positive  advantage  to  gain  by 
throwing  a cover  over  the  wrong? 
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JUDICIAL  ESTABLISHMENT.  [Chaí*.  Vllt 


The  modification  thus  given  to  the  law  of 
secresy  will  not,  in  deterring  false  infoma- 
tion,  drive  away  true.  A man  who  believes 
what  he  says  to  be  true,  \vill  hardly  expect 
to  see  it  appear  not  oiiíy  false,  but  so  pal- 
pably  false  as  to  be  deemed  groundless  and 
calumnious. 

The  same  remedy  applies  equally  to  the 
odium. 

But  here,  however,  it  is  not  the  only  one. 
This  discouragement  has  its  root  in  vulgar 
error : a weed  which  legislation,  would  she 
but  stoop  to  take  reason  for  her  instrument, 
necd  scarcely  fear  the  not  being  able  to  era- 
dicate.  “ Is  the  law  a mischievous  or  an  use- 
less  one? — Its  existence  is  a nuisance.  Is  it 
an  useful  one  ? To  be  so,  it  must  be  exe- 
cuted : and  how  is  it  to  be  executed  with- 
out  an  informer  ? Without  this  coadjutor,  a 
judge  is  but  an  empty  ñame.  Each  in  his 
spliere,  they  co-operate  towards  the  same 
end.  Shall  the  judge  then  be  held  in  honour, 
and  the  informer,  without  whom  he  is  no- 
thing,  be  vilified  and  conteinned  ?”  Such  is 
the  language  of  plain  truth:  and  why  should 
the  law  grudge  to  use  it  ? Can  anything  be 
more  satisfactory  or  unanswerable  ? What 
error,  what  prejudice,  could  stand  against  the 
highest  authority,  supported  by  the  highest 
reason  ? From  what  source  could  instruction 
fall  with  greater  weight  than  from  the  mouth 
of  law? 

The  experiment  of  employing  reason  in 
government  is,  it  is  true,  almost  an  untried 
one.  Hitherto  man  has  scarcely  been  con- 
sidered  by  law  as  an  animal  susceptible  of 
intelligence.  Her  language  has  been  simply 
that  of  will  forcing  will,  not  of  understanding 
instructing  understanding.  The  preambles  of 
the  English  statutes  are  rather  the  discourse 
of  the  draughtsman  to  the  legislator,  than 
that  of  the  legüslator  to  the  people.  And, 
to  whomsoever  addressed,  what  is  the  stuff 
they  are  made  of  ? — “ Whereas  doubts  kave 
avisen  ” — “ Whereas  inconveniences  have  en- 
sued." — As  coarse  and  as  flimsy  almost  as 
that  of  oaths  of  office  [see  Chap.  V.  § 11.»] 
In  France,  where  to  act  in  the  strictest  con- 
cert  with  public  opinión  is  the  boast  of  go- 
vernment— in  France,  at  least,  where  legis- 
lation, having  neither  disdained  ñor  feared  to 
grapple  with  one  of  the  most  violent  and  in- 
veterate  of  prejudices.f  has  so  lately  won  the 

• Among  the  preambles  to  the  French  edicts, 
there  are  some  which  contain  a little  more  infor- 
ination ; witness  that  of  the  exceUent  Turgot, 
an  edíct  for  the  liberty  of  the  corn  trade.  Even 
that,  however,  would  not  have  been  the  worse 
had  the  reasoning  been  a little  more  pointed! 
and  less  diífuse. 

+ That  which  extended  to  the  kindred  of  a 
malefactor  the  infamy  attached  to  certain  crimes, 
or  rather  to  certain  punishments,  and  made  in- 
capacitation  with  regard  to  offices  the  conse- 
quence.  The  case  here  alluded  to  is  that  of  a 


completest  victory,  the  task  of  instruction 
will  not  be  thought  foreign  to  her  office. 

Lastly,  as  to  the  function  of  voluntary 
prosecutor.  Take  it  sepárate  from  that  of 
informer,  it  stands  clogged  with  two  discou- 
ragements,  trouble  and  expense. 

Of  the  trouble,  a certain  measure  is  inherent 
and  unavoidable.  The  business  of  legislation 
under  this  head  is  to  find  out  the  mínimum, 
and  to  reduce  the  actual  measure  to  this  mí- 
nimum. Of  this,  suffieient  has  been  said  in  a 
former  chapter.J 

Of  the  expense,  the  prosecutor  may  be  dis- 
burdened  altogether;  and  since  he  may,  he 
ought  to  be.  Equity  in  this  concurs  with 
policy.  Where  all  men  reap  the  benefit,  why 
should  one  man  alone  bear  the  burden?  See 
the  Chapter  on  Law-Taxes.  If  you  will  not 
ease  him  of  it,  the  least  thing  you  can  do  is 
to  forbear  to  add  to  it.  But,  if  this  be  your 
object,  you  must  steer  a course  in  every  point 
the  opposite  of  that  pursued  by  the  English 
System.  You  must  neither  fabrícate  expense 
openly,  ñor,  what  is  much  worse,  make  trouble 
in  order  to  make  expense.  You  must  neither 
plunder  him  for  the  public  by  taxes,  ñor  for 
individuáis  by  fees.  You  must  neither  commit 
these  abuses,  ñor,  what  is  as  bad,  connive  at 
them. 

The  reproach  of  inconsistency  is  not  the 
only  one  you  incur  by  stripping  a man  thus 
with  one  hand,  while  you  pretend  to  reward 
him  with  the  other.  It  is  not  one,  ñor  two, 
ñor  ten  shillings,  given  in  the  way  of  reward, 
that  makes  up  for  the  discouragement  of  one 
shilling  taken  in  the  way  of  tax.  The  tax  is 
certain,  and  must  be  paid  in  the  first  instance ; 
the  reward  is  remóte ; it  is  uncertain  in  its 
very  nature,  and  in  the  current  systems  ren- 
dered  ten  times  more  so  by  the  contrivances 
for  substituting  chance  or  fraud  to  justice, 
and  violating  in  solemn  mood  and  form  the 
assurances  of  the  law.  What  if  the  shilling 
you  thus  begin  with  demanding  of  him  is  more 
than  he  has  to  give  ? Of  the  twenty  thou- 
sand  pound  prize,  what  is  the  worth  to  hira 
who  has  not  money  for  a ticket  ? — But  in  this 
State  of  inability  are  the  bulk  of  men. 

When  so  much  of  the  expense  as  has  been 
the  Work  of  law  has  been  removed  by  law, 
and,  by  the  removal  of  this  factitious  part  of 
the  burden  of  expense,  the  whole  mass  re- 
duced  to  that  part  of  it  which  may  be  termed 
natural,  a farther  problem  in  this  branch  of 
economy  is  the  reduction  of  this  natural  part 
to  so  much  of  it  as  is  unavoidable:  concern- 


man  of  the  ñame  of  Agasse,  capitally  punished 
for  forgery;  whose  innocent  relatíons  were  in 
this  ve^  view  promoted  immediately  to  honour- 
able  offices,  by  the  citizens  of  París,  under  the 
eye,  and  with  the  ápprobation  of  the  National 
Assembly.  See  the  public  prints  of  the  month 
of  1790. 

$ In  the  Chapter  on  Appeals,  Ch.  IV.  § S..?  / 


Tit.  vi.]  op  voluntary  vrosecutors. 
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Ing  which,  see  a preceding  chapter  (Ch.  IV. 

Of  Appeah,  § 3.) 

These  reductions  being  eíFectcd,  then,  and 
not  till  then,  is  the  time  for  indcmnification. 
Annihilate  what  can  be  annihilated ; remove 
from  the  shoulders  of  the  individual  to  those 
of  the  public,  that  part  of  the  burden  which 
must  be  borne  by  somebody. 

Indemnification,  it  may  be  observed,  is  not 
complete  unless  it  extends  to  loss  of  time : 
but  this  part  of  it  is  not  necessary,  and  woiild 
in  a certain  point  of  view  be  dangerous.  This 
occupation  being  less  irksome  than  most 
others,  people  of  all  classes  would  be  glad  to 
engage  in  it ; and  the  advantage  they  would 
find  of  employing  their  time  this  way  rather 
than  in  their  natural  and  more  laborious 
calling,  would  be  a source  of  inordinate  ex- 
pense, and  a sort  of  premi um  for  litigation 
and  deiay.  To  encourage  individuáis  in  taking 
the  business  out  of  the  hands  of  a public  of- 
ficer  who  has  been  tred  to  it,  can  hardly  be 
of  use.  The  great,  if  not  solé  use  of  the  open 
System,  is  its  capacity  of  affording  a spur  and 
a check  ro  the  power  of  that  officer  upon  ex» 
iraordiiiary  occasious.  The  working  classe  , 
who  compose  the  great  bulk  of  the  commu- 
nity,  would  in  general,  by  reason  of  their  ig» 
Dorance,  be  manifestly  unfit  forsuch  a charge: 
ñor  is  it  natural  that  a man  of  that  description 
should  wish  to  take  the  business  out  of  the 
hands  of  a person  so  much  better  qualified  to 
perform  it^  unless  with  some  improper  view. 
But  if  a man  whose  education  has  ñtted  him 
for  the  task,  and  whose  purse  can  afford  to 
make  the  public  a presen t of  his  time,  should 
be  willing  to  take  the  burden  upon  himself 
without  any  additional  expense  to  the  com- 
munity,  why  hinder  him  ? 

From  the  notion  of  indemnification  comes 
the  custom  of  giving  what  is  called  custs. 
This,  if  when  obtained  it  were  equal  to  the 
expense,  which  in  general  it  is  not,  ñor  in- 
deed  without  great  danger  of  abuse  can  well 
be  made,  would  still  be  very  far  from  ade- 
quate.  Remoteness  and  uncertainty  concur 
in  diminishing  its  apparent,  and  under  the 
English  System  perhaps  still  more  its  real, 
valué.  It  is  given  — when?  After  the  pro- 
secution  is  gone  through.  And  then  on  what 
conditions  ? Pro vided  the  e vent  has  been  suc- 
cessful : — provided  the  suhstance  of  the  de- 
fendant  is  suñicient  to  defray  it : — provided 
the  expenses  of  defence  have  not  absorbed  that 
substance : — and  provided  his  endeavours  to 
withdrawit  out  of  the  reach  of  seizure  have 
not  been  attended  with  etFect.  What  if  he  he 
known  to  have  nothing?  The  valué  of  this 
indemnification  is  then  in  the  same  case:  but 
in  this  case  are  the  bulk  of  nien.* 

• As  to  the  English  law,  in  some  instances  it 

Íives  costs.  in  others  not:  but  the  costs,  when  it 
oes  give  inem,  are  taxed.  costs : and  wide  is  the 
dUTerence  between  taxed  costs  and  real.  To  ob- 
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An  encouragement  that  applies  to  hoth 
functions  at  once,  is  of  the  negativo  cast ; the 
avoiding  to  clog  the  former  of  them  with  the 
obligation  of  adding  to  it  the  lattei.  To  com- 
pel  the  informer  to  take  upon  him  the'task 
of  prosecution,  is  in  other  words  to  reject 
infonnation  in  all  cases  where  infoimation  U 
to  be  had  from  ihose  only  whom  it  does  not 
suit  to  prosecute. 

This  forced  conjunction  counteracts,  in  a 
variety  of  other  shapes,  the  ends  of  justice: 
it  renders  the  execution  of  the  law  in  some 
instances  less  certain  than  it  would  be,  in 
others  mpre  severe  than  it  need  be,  and  in 
both  cases  to  the  public  more  expensive, 
Leave  it  optional,  paying  the  informer  only 
as  informer,  and  easiiig  him  of  the  expense 

víate  the  deficiency,  in  some  instances  it  gives 
(louble,  in  others  as  far  as  trcble  costs:  but 
judges,  settingthemseives  above  law,  have  turned 
this  providence  into  waste  paper.  Divines  have 
One  sort  of  arithmetic:  lawyers  have  another,  Iti 
the  ( cchsiastical,  three  tell  but  for  one:  in  the 
legal,  they  rise  to  one  and  a half. 

M^hat,  again,  are  the  cases  in  which  costs  are 
mostly  given?  Cases  of  offences  prosecuted  by 
<jui  lam  and  other  penal  actions,  in  which  the 
king  is  not  namecl  as  plaintiíF:  to  which  head 
belong  a large  clenomination  of  offences  of  a 
purely  public  nature;  mostly  of  comparatively 
small  importance.  What  are  those  in  which  costs 
are  never  given?®  Cases  termed  in  law-jargon 
fclonies:  consisting  principally  of  thefts,  robbe- 
ries,  murders,  and  other  prívate  offences,  which, 
by  reason  of  the  magnitude  of  the  mischief,  are 
raised  to  the  rank  of  publi:  ones.  Tlús  for  a 
s mple:  for  the  single  subject  of  costs,  and  t'-at 
treated  butpartially,  has  furnished  outa  volume. 
Whence  this  difference  ? Because  in  cases  of  the 
former  stamp,  thcre  being  no  prívate  interest  lo 
form  a natural  inducement,  if  the  factitious  dis- 
couragement  were  not  thus  far  removed,  there 
would  be  no  hope  of  finding  prosecutors;  in  the 
other,  the  injury  coming  Home  to  individuáis, 
the  law  trusts  to  their  paying  thus  dear  for  ven- 
geance.  Under  the  reason  found  by  Blackstone 
íor  denying  to  the  injured  individual  every  branch 
of  satisfaction  except  this  melancholy  and  barren 
one,  indemnification  may  doubtless  be  included 
with  as  much  propriety  as  any  other.  Satisfaction 
in  these  cases  ought  not  to  be  looked  for  by  the 
injured,  “ the  satisfaction  to  the  community” 
(that  is,  the  satisfaction  of  seeing  a man  hanged 
or  transponed)  “ being  so  very  great.”  [Comm. 
IV.  1.]  When  a man  has  money  due  to  him, 
is  it  then  really  the  same  thing  to  him  whether 
he  himsílf  gets  it,  or  the  exchequer?  Try  the 
inveniion  upon  the  authors:  assign  over  in  like 
manner  to  tne  exchequer  the  fee  of  the  advócate, 
and  the  salary  of  the  judge.  Another  objection 
is  yet  behind.  In  cases  of  delinquency,  the  king 
is  prosecutor:  and  to  receive  money  is  “beneath 
the  dignity”  of  this  first  magistrate,  when  he  has 
done  any  thing  to  deserve  it.  But  in  these  same 
cases  the  individual  injured  is  prosecutor ; ther^ 
fore  he  is  the  king ; it  is  therefcire  ‘ beneath  his 
dignity”  to  receive  money  on  this  score.  Ib.  11. 

“ Unless  in  particular  cases,  by  a par  titular 
statute  (25  (íeo.  II.  c.  36;  13  Geo.  111.  c.  19,)  in 
the  way  of  discretionary  charity  to  suppUants. 

C c 
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and  cliarge  of  prosecution,  the  purposes  of 
jiistice  are  in  a variety  of  ways  proportionr 
ably  served : — 

1.  Admit  a witness,  or  any  other  person, 
to  give  information  without  belng  obliged  to 
prosecute,  the  reward  you  oífer  him  may  be 
inuch  less  than  if  that  burdensome  and  ha- 
zardous  obligation  were  imposed  upon  him. 
Henee  a saving  to  somebody : to  the  public, 
if  the  reward  is  furnished  by  the  public  purse 
at  large  : to  the  public,  or  to  the  delinquent, 
as  shall  be  thought  proper,  if  the  substance 
of  the  delinquent  is  the  only  source  from 
which  it  is  drawn.  So  much  as  to  jvhat  con- 
cerns  frugality. 

2.  But  the  less  the  reward  given  for  evi- 
dence,  the  /ess  is  the  temptation  to  perjury  it 
creates. 

3.  The  less  strong  also  of  course  is  the  sus- 
picion  of  perjury  which  it  excites;  the  less 
strong  the  ohjection  it  affords  to  the  credit  of 
the  witness  thus  engaged.  Rectitude  of  deci- 
sión is  thus  prometed,  the  danger  of  errone- 
ous  decisión  lessened,  in  a double  way : false 
witnesses  are  less  hable  to  arise,  good  wit- 
iiesses  less  hable  to  fail  of  obtaining  the  cre- 
dit which  is  their  due. 

On  the  other  hand,  if  you  forcé  your  wit- 
ness to  turn  prosecutor,  and  make  his  reward 
depend  not  only  upon  the  success  of  the  pro- 
secution, but  upon  the  solveney  of  the  par- 
tios prosecuted,  you  drive  from  the  Service, 
not  only  here  and  there  a witness,  and  here 
and  there  a prosecutor,  but,  where  that  sol- 
veney is  dubious,  all  witnesses  and  all  prose- 
ciitors  whatever.  You  give,  in  short,  impunity 
to  poor  delinquents,  that  is,  to  the  great  bulk 
of  delinquents. 

The  public  could  aíford  to  prosecute  in  all 
instances.  It  would  be  its  own  insurer.  Its 
gains  in  one  instance  would  compénsate  its 
expenses  in  another.  This  might  be  the  case, 
even  under  all  that  enormity  of  unnecessary 
expense  which  characterizes  the  English  Sys- 
tem : much  more,  were  that  enormity  reduced 
by  the  expedients  pointed  out  in  a preceding 
chapter  (Ch.  IV.)  to  the  standard  laid  down 
by  nature.  Individual  adventurers  cannot 
thus  insure  themselves  : they  must  pick  out 
with  care  the  profitable  ad venturos ; the  un- 
promising  ones  they  must  let  alone.  But  it 
is  not  executing  the  law  in  here  and  there  an 
instance,  that  will  answer  the  purpose  of  the 
law.  Upon  whom  ought  its  denunciations  to 
be  carried  into  efFect?  Upon  this  or  that  de- 
linquent? No:  but  upon  every  one.  Upon 
the  wealthy  alone ; that  is,  upon  the  few  ? 
No:  but  upon  the  poor  rather;  that  is,  upon 
the  many. 

4.  On  the  other  hand,  receive  information 
from  anybody  that  will  give  it,  without  at- 
tempting  to  saddle  him,  in  return  for  this 
Service,  with  the  burden  of  prosecution,  you 
will  get  aninformer  without  diíBculty,  in  the 
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case  of  many  a poor  delinquent,  in  whose  in- 
stance you  could  have  got  no  prosecutor. 

5.  You  may  choose  in  each  instance,  whe- 
ther,  for  the  sake  of  lenity,  you  will  reduce 
the  measure  of  punishment  from  its  present 
pitch,  or,  for  the  sake  of  public  economy, 
keep  it  as  it  stands.  Give  up  the  idea  of 
looking  to  the  delinquent’s  substance  as  the 
solé  fund  for  reward,  you  may  choose  whether 
the  present  forfeiture  shall,  for  the  sake  of 
the  delinquent,  be  reduced,  or,  for  the  benefit 
of  the  public,  be  kept  entire.  As  it  is,  the 
property  of  delinquents  seems  to  be  looked 
upon  as  so  much  refuse,  which  may  be  dis- 
posed  of  without  thought,  and  dissipated 
without  extravagance.  The  supposition  is  not 
altogether  so  just  as  it  is  an  easy  one.  Ten 
pounds  is  still  ten  pounds,  in  w'hatever  hands 
it  may  be  to  be  found.  So  says  economy : 
ñor  will  compassion  regard  it  as  a matter  of 
indiíFerence.  The  delinquent,  though  a de- 
linquent, is  not  the  less  a member  of  the  com- 
munity:  his  sufferingis  just  as  much  the  suf- 
fering  of  the  community  as  that  of  any  other 
more  irreproachable  individual.  Even  were 
his  happiness  worth  nothing  in  the  account 
of  happiness,  his  money  would  not  be  worth 
the  less  in  the  account  of  money.  If  it  be 
not  worth  saving  for  his  sake,  for  the  sake 
of  the  public  it  will  not  be  less  worth  taking 
or  keeping  than  that  of  a better  man. 

In  this,  as  in  so  many  other  instances,  we 
may  see  the  simple  law  of  liberty  effecting 
that,  to  which  coerción,  with  all  its  exube- 
rance  of  modification,  is  unequal.  Depart 
from  that  law  on  either  side,  compel  infor- 
mers  to  become  prosecutors,  or  forbid  tbem, 
in  either  case  you  do  mischief,  and  counteract 
your  own  purpose. 

The  law  of  England  signalizes  itself  in 
both  these  ways.  In  one  class  of  instances  it 
compels  those  who  inform  to  prosecute  :*  in 
another,  by  refusing  to  hear  the  testimony  of 


* In  the  list  of  prívate  ofFences  raised  to  the 
rank  of  public  ones  (see  above  § 4,  note  •,  p.  391.) 
such  as,  by  the  punishment  annexed  to  them,  it 
has  comprised  under  the  ñame  oí  felónica:  tbeft, 
defraudment,  robbery,  homicide,  for  example. 
Penal  justice  is  by  this  means  a kind  of  trap  in 
which  nonest  men  are  caught,  in  their  pursuit  of 
malefactors.  The  ipjurer  is  ruined  by  the  sen- 
tence,  the  party  injured  by  the  expense  of  pur- 
chasing  it.  Were  prudence  and  knowledge  to 
prevail  over  passion  and  ignorance,  the  law  would 
in  these  cases,  as  in  so  many  othei^  be  a dead 
letter.  What  scanty  measure  of  efncacy  is  tos- 
sessed  by  the  main  bodyof  the  laws,  depenas  in 
no  small  degree  on  the  ignorance  in  which  the 
people  are  kept  with  respect  to  the  abuses  of  all 
sorts  which  compose  the  system  of  procedure. 

If  the  ofFence  nappens  not  to  have  been'raised 
to  the  rank  of  felony,  though  in  its  nature  and 
mischief  notin  the  smaUest  degree  difFerentfrom 
those  that  are  (as  is  the  case  with  various  sorts 
of  thefts  and  fraud^)  the  obligatíon  to  prosecuts 
does  not  extend  to  iu 
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him  who  proaecutes,  5t  drivea  from  its  Service 
the  best  species  of  informer,  and  with  him 
the  voluntary  prosecutor,  though  upon  the 
chance  of  fínding  such  a servant,  no  official 
one  beingin  these  instances  provided,  depends 
the  whole  forcé  and  efficacy  of  the  law.* 

Whence  all  this  discouragement,  when  en- 
couragement  was  so  much  wanted  ? Not  so 
much  from  any  erroneous  views,  as  frora  mere 
oversight  and  negligence.  It  has  been  the 
natural,  and  in  a manner  necessary,  effect  of 
the  omítting  to  establlsh  a public  prosecutor : 
a function,  under  every  other  system  oerhaps 
but  the  English,  provided  for  wth  aii  atteii- 
tion  little  less  regular  tban  that  bestowed 
upon  the  office  of  judge.  No  such  provisión 
having  been  made,  individuáis  must  be  tre- 
panned  into  the  service  of  justice,  or  justice, 
instead  of  being  so  often  left  undone,  would 
scarce  ever  be  done.  In  this  service,  as  in 
others,  if  you  have  no  regular  forcé  on  foot, 
you  must  put  up  with  volunteers  or  pressed 
men,  and  get  them  as  you  can.  What  in  the 
military  service  is  regarded  as  abuse,  is  the 
regular  and  solé  practice  in  this  branch  of  the 
legal.  You  lie  in  wait  for  a man  till  his  peace 
has  received  a wound  from  injury;  you  catch 
him  intoxicated  with  passion,  and  in  that 
State  you  inlist  him  into  a service,  of  which, 
in  addition  to  the  burden,  he  is  to  bear  all 
the  expense,  whether  he  has  funds  for  it,  or 
whether  he  has  none.  You  single  out  the 
distressed : and,  as  if  unmerited  suffering  had 
not  been  sufficiently  severe,  you  load  them 
and  squeeze  them,  not  only  for  the  benefit 
of  the  public  at  large,  but  to  help  to  pamper 
a swarm  of  titled  idlers,  who,  without  so 
much  as  the  pretence  of  stirring  a finger,  are 
gorged  with  wealth,  which  in  France  would  be 
deemed  excessive  if  given  in  recompense  for 
the  greatest  service. f [See  once  more  the 
Chapter  on  Law-Taxes.J  Abuse  is  thus  in- 
terwoven  with  abuse : and  each  gives  shade 
and  protection  to  the  other.  Out  of  extor- 
tion  and  peculation  grow' inaccessible  justice 
and  paralytic  laws. 

Discouragements,  as  well  natural  as  facti- 
tious,  once  cleared  away,  the  more  perfectly 
they  are  cleared  away,  the  less  need  there 
will  be  of  the  expense  of  positive  and  facti- 
tious  encouragements.  For  obtaining  prose- 
cutors,  no  such  expense  will  be  necessary : 
the  official  prosecutor,  standing  bound  to 
charge  himself  with  every  prosecution  that 
shall  have  been  put  into  bis  hands,  answers 
every  purpose.  And  when  mere  information 

• See  above,  § 6. 

See  the  Coúrt  Calendar  for  a vanetyof  use- 
leas  places  scattered  over  almost  every  branch  of 
the  judicial  establishment.  Which  are  the  most 
perfectly  so,  may  be  seen  by  the  ñames  qf  lords, 
or  the  relativos  or  dependants  or  associates  of 
lords — sure  indications  of  enormous  pay  in  re- 
tum  for  perfect  idieness. 


is  all  that  is  wanted — information  exempted 
by  nature  from  trouble  and  expense,  and  by 
plighted  secresy  from  odium  and  fear  of  en- 
mity  — a very  small  portion  of  factitious 
encouragement,  a very  modérate  reward,  may 
in  general  suffice. 

Discouragements,  however,  being  removed, 
the  path  of  encouragement  is  smooth  and 
easy.  As  far  as  odium  is  concerned,  the  for- 
mer  can  scarcely  have  been  cleared  away,  but 
the  latter  must  in  some  degree  have  taken  its 
place.  The  function  of  a minister  of  the  law 
can  sca'-cely  be  regarded  with  an  eye  of  puré 
inaiífeience.  If  not  despised,  it  tvill  be  re- 
spected : despised  perhaps  during  the  reign  of 
prejudice,  respecte'!  a j soon  as  reason  mounts 
the  throne. 

For  applying  to  this  purpose  the  principie 
of  honour,  several  expedients  may  be  em- 
ployed : — 

1.  Stating  the  title  to  respect  and  grati- 
tude,  possessed  hy  these  not  less  than  other 
ministers  of  justice,  and,  in  some  such  manner 
as  above  exemplified,  recognizing  it  in  the 
words  of  the  law  itself. 

2.  Requiring  the  judye  to  employ  his  autho- 
rity  to  the  same  eíiect  in  a more  particular 
manner  in  each  individual  instance,  giving 
thanks  in  the  ñame  of  the  public  to  the  indi- 
vidual from  whom  it  has  been  receiving  a 
Service  of  this  nature. 

3.  In  cases  where  the  service  appeared  con- 
siderable, and  in  the  course  of  it  any  parti- 
cular share  of  merit  had  been  displayed,  a 
ticket  might  be  given,  entitling  the  person 
thus  rewarded  to  a distinguished  and  particu- 
larly  commodious  seat  in  the  court  in  which 
the  Service  had  been  performed.  J Ilere  we 
have/rupa/iíy  combined  with  exewplarity,  two 
properties  not  less  to  be  wished  for  in  the 
discipline  of  reward  than  in  that  of  punish- 
ment.  || 

4.  To  this  might,  in  some  cases,  be  substi- 
tuted  or  added  a medal  or  medallion,  rising 
in  valué  in  proportion  to  the  importance  of 
the  Service. 

5.  Pecuniary  reward  might  also  he  substi- 
tuted  or  added,  according  to  circumstances ; 

:f  As  few  or  none  would  be  for  making  use  for 
any  constancy  of  such  a seat,  the  number  qf  such 
tickets  might  be  considerable,  and  even  indeti- 
nite : the  nolders  of  them  having  the  advantage 
of  all  others  for  the  seats  in  question,  and  among 
themselves  taking  rank  and  preference  accord- 
ing lo  priorityof  dates.  The  highest  reward  of 
this  kind  would  be  a seat  in  the  assembly  of  the 
legislature. 

Restrictions  of  this  nature,  though  not  relativo 
precisely  to  the.  same  place,  ñor  conferred  on  the 
same  account,  were  known  among  the  Athenians 
under  the  ñame  of  in  French,  preseance. 

I know  no  word  that  exactly  answers  to  it  in 
English.  Preccdence not  to  sUting^  but 
to  proccsúon.  , „ . . , , 

II  See  Introd.  to  the  Principies  of  Moráis 
and  liSgislation,  Vol.  I. 
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in  siich  manner  as  to  suit  íhe  situation  of 
people  of  clifferent  conditions  in  life.  To  him 
whom  indigenre  has  sunk  below  the  sphere  of 
honour,  money  might  be  given  alone:  to  one 
not  so  high  as  to  be  above  money,  yet  too 
high  to  liazard  honour  in  pursuit  of  it,  money 
and  honour  might  be  given  in  conjunction  : 
while  a man,  to  wbose  dignity  it  would  seem 
a debasement  to  stoop  for  money  on  such 
terms,  might  waive  altogether  the  vulgar  in- 
ducement,  and  reoeive  the  honorary  recom- 
pense in  all  its  purity  Thus  diversified,  the 
eiicouragement  would,  in  one  or  other  of  its 
branches,  be  upon  a level  with  every  station, 
and  match  with  every  taste. 

To  the  rendering  the  Service  of  the  laws 
in  this  instance  an  honourable  Service,  one 
condition  is  indeed  necessary,  which  is,  that 
the  laws  themselves  be  not  such  as  it  would 
be  dishonourable  to  make.  The  expedient 
therefore  will  not  serve  where  the  law  itself 
is  but  the  tool  of  despotism.  It  is  only  on  a 
free  soil  that  it  can  manifest  its  full  virtiie. 
Tt  consists  not  with  the  blind  and  dastardly 
policy  of  sleeping  laws.  It  is  incompatible 
with’that  almost  equally  shameful  negligence 
which  suffers  the  body  of  the  laws  to  remain 
clogged  and  enfeebled  with  a heap  of  obsolete 
and  confcssedly  nseless  matter,  which,  so  far 
from  wishing  to  see  brought  into  activity,  no 
man  would  wish,  ñor,  but  for  sluggishness  and 
panicterrors,  endure,  to  seeexist.  Honour  can 
scarcely  be  expected  to  lend  its  sanction  to 
the  support  of  establishments  in  which  abuse 
Í3  neither  avoided  in  practice,  ñor  so  much 
as  disclaimed  in  principie.  What  if,  instead 
of  being  disclaimed,  it  be  openly  professed? 
Honour  will  with  difficulty  be  brought  to  lend 
its  sanction  to  revenue,  where  the  treasure 
collected  in  enormous  heaps  from  the  laboiir 
of  all,  is  styled  the  property  of  one,  and 
converted  in  such  large  proportion  into  the 
wagesof  corruption,  or  pampered  idleness,  or 
unnecessary  Service.  In  France,  where  law 
is,  in  the  language  of  plain  truth,  and  not  in 
the  jargon  of  fiction,  the  expression  of  the 
general  will,  and  where  profusión,  if  it  exist, 
will  be  the  work  of  honest  oversight,  not  of 
knavish  system,  honour  inay  be  given  with  as 
little  scruple  to  the  occasional  as  to  the  con- 
stant  ministers  of  justice. 

Where  the  Service  of  the  laws,  instead  of 
attracting  odium,  is  attended  with  honour,  se- 
cresy,  the  olber  remedy  against  odium,  will 
he  the  less  necessary.  It  will  then  only  be 
recorred  to,  when  private  enmity  happens  to 
be  an  object  of  serious  apprehension : and 
that  will  be  the  case  only  here  and  there  by 
accident. 

Factitious  encouragement  is  not  only  not 
al  ways  necessary  to  the  execution  of  the  laws, 
but,  unless  applied  with  due  attention  to 
human  feelings,  it  may  counteract  the  design 
•nstead  of  forwarding  it.  Such  is  the  case, 
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where  bare  indemnification  from  expense,  ot 
even  an  allowance  short  of  such  indemnifi- 
cation, is  given  under  the  ñame  of  reward ; 

\ such  again  is  the  case,  where  pecuniary  re 
ward  is  given  alone,  without  any  mixture  of 
honorary,  and  without  the  capacity  of  being 
exchanged  for  honorary. 

It  is  the  nature  of  money,  when  given  in 
the  character  of  a reward,  and  in  a proportion 
not  suited  to  the  pecuniary  circumstances  of 
him  to  wbom  it  is  offered,  to  contract  a dis- 
honourable tinge  : ñor  is  anything  more  corn» 
mon  than  to  see  the  repulsive  quality  of  the 
alloy  an  overmatch  for  the  attractive  quality 
of  the  pecuniary  advantage.  In  this  way,  whilo 
you  are  applying  encouragement  in  ñame,  you 
may  be  applying  not  only  no  encouragement, 
but  actual  discouragement,  in  effect.  This  is 
universally  the  case,  where  the  costs  of  prose- 
cution  are  thrown  upon  the  informer,  while 
the  chance  of  the  reward  is  not  worth  the 
certainty  of  the  expense.  While  seeming  to 
invite,  you  actually  drive  away,  men  of  every 
description.  Those  who  profess  to  disdain 
money  cannot  serve  you,  because  money  is 
offered  them,  and  nothing  else:  those  who 
would  be  glad  of  money  will  not  serve  you, 
because  the  money  you  offer  them  is  worth 
nothing.  Are  examples  wanted?  The  English 
statute-book  is  full  of  them. 

As  to  what  concerns  witnesses  as  such,  con- 
sidered  apart  from  the  contiiigency  of  their  ap- 
pearing  in  the  character  of  informer  or  that 
of  prosecutor,  the  means  to  be  taken  for 
procuring  them,  and  the  question  whether  on 
any  and  what  grounds  any  person  ought  to  be 
excluded  or  excused  from  serving  the  law  in 
this  capacity : these  are  inquiries  which  be- 
long,  not  to  the  present  subject,  but  to  that 
of  procedure. 

§8  D iffer enees  be.tween  the  English  Attor~ 

ney-General,  the  French  Atlorney-Generalf 

and  the  proposed  Pursuer-  General. 

To  judge  from  ñames,  the  business  of  pro- 
secuting  sbould  stand  on  the  same  footing  in 
England  as  it  did  in  France.  In  France  there 
is  an  office  which  gives  to  the  possessor  th  » 
title  of  Attorney- General;  so  is  there  i.i 
England : but  in  point  of  extent,  nothing  can 
be  more  different  than  their  functions.  All 
that  the  English  attorney-general  does,  was 
done  by  the  French  offioer  of  the  same  ñame : 
but  the  latter  did  an  infinity  of  business  with 
which  it  is  not  the  custom  for  the  former  evef 
to  interfere.  In  a word,  in  France  the  attor- 
ney-general was  the  solé  prosecutor.  Add, 
to  the  cases  where  in  England  the  attorney- 
general  appears  as  prosecutor,  those  in  which 
private  persons  act  under  that  ñame,  and 
those  in  which  the  prosecutor  is  commoníy 
spoken  of  under  the  appellation  of  informer, 
you  ha  ve  a tolerable  idea  of  the  function  of 
the  attorney-general  in  France.  Number»- 
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must  ’l)ear  some  proportion  to  duty.  In  Eng- 
land,  the  attorney-general  has  one  assistant, 
the  solicitor-general ; and  for  any  real  ne- 
cessity  there  is  for  his  Service,  even  that  one 
niight  be  spared.  In  France,  the  attorney- 
geneial  was  Legión,  The  head  magistrate 
of  that  ñame  had  either  a depiity  (substituí) 
or  a namesake,  in  every  court  of  criminal 
jurisüiction.  In  that  country,  judges  them- 
selves  were  scarce  looked  upon  as  more  ne- 
cessary  than  public  prosecutors. 

In  France,  this  officer  was  the  servant  of 
‘.he  public,  and  the  standing  instrument  of 
(ícnal  justice:  if  he  served  the  king,  it  was 
by  accident,  as  he  might  serve  any  other  in- 
dividual. In  England,  he  is  the  servant  of 
the  king:  he  is  the  instrument  of  the  king’s 
passions  : or,  to  speak  with  propriety  (for 
the  king  has  no  passions,)  of  the  passions  of 
the  ininister  In  this  capacity,  that  the  pub- 
lic may  derive  a benefit  from  his  Service  is 
not  to  be  denied : but  so  may  it  from  that  of 
the  law-agent  of  any  other  individual.  The 
principal  object  is  the  Service  of  the  king ; 
I mean  always,  of  the  minister.  The  Service, 
if  any  be  done  to  the  public,  comes  in  colla- 
terally  and  by  accident.  In  treason,  and  all 
other  offences  in  which  the  king  is  the  party 
more  immediately  injured,  there  wouUl  in- 
deed  be  no  want  of  his  activity : but  treason 
happily  is  not  the  offenre  of  every  day.  In 
offences  against  the  revenue  you  see  now  and 
tben  some  marks  of  his  existence,  because 
the  whole  revenue  of  the  public  is  called, 
what  so  enormous  a share  of  it  re  tlly  is,  the 
revenue  of  the  king.  But  herethe  activity 
of  this  officer  is  necessarily  circiimscribed  by 
the  practice  of  voluntary  prosecutors  under 
the  ñame  of  informers,  and  the  natural  inca- 
pacity  he  is  under  of  transacting  any  business 
which  has  not  the  metrópolis  for  its  scene. 

But  the  most  conspicuous,  and  not  the  least 
active,  of  his  functions,  is  puré  unmixed 
mischief:  piinishing  where  prevention  is  as 
impracticable  as  it  is  undesirable  : sacrificimr 
to  the  pa.ssions  of  individuáis  one  pretended 
delinquent  out  of  ten  thousand,  without  se- 
lection  and  without  rule  : destroying,  as  far 
as  it  can  be  destroyed,  by  efforts  as  impotent 
to  every  public  purpose  as-  they  are  distressful 
to  individuáis,  the  liberty  uf  the  press-  con- 
tributing  what  depends  upon  him  towards 
smothering  the  public  voice,  and  setting  the 
trustees  of  the  people  above  the  controul  and 
censure  of  their  piúncipals  : .and  punishing 
men  for  disobedience  to  laws  which  have  no 
existence.  Here  he  is  by  engagement  the 
servant  of  the  king,  and  too  often  by  loan  the 
servant  of  those  who  ought  to  be  the  ser- 
vante of  the  people.  Can  he  too  be  on  this 
account  styled  the  servant  of  the  people? 
Yes ; if  the  executioner  can  be  called  the 
servant  of  the  victim  on  whom  he  performs 
bis  office. 
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As  to  the  laws  on  which  depend  liberty, 
property,  personal  safety,  life,  honour  — in 
short,  almost  the  whole  body  of  the  laws  to 
which  the  welfare  of  the  cóminmiity  is  at- 
tached,  his  office  might  as  well  have’  no  ex- 
istence, for  any  benefit  this  most  important 
class  of  the  laws  is  in  use  to  reap  from  it. 

How  should  they  ? Of  himself,  he  has  no 
power  : he  has  no  funds  at  his  disposal.  He 
is  not  in  fact  a minister  of  justice,  any  more 
than  any  private  attorney  is  a minister  of 
justice.  The  treasury-board  are  hisclients: 
the  treasury-board  are  his  masters.  Except 
his  uniting  in  some  sort  the  unnaturally- 
separated  ffinctions  of  the  advócate  and  tíie 
attorney,  he  is  nothing  more  than  an  advó- 
cate whom  the  managers  of  the  king’s  money 
have  engaged  to  employ  in  causes  of  a certain 
description  during  pleasure.  At  his  own  ex- 
pense he  may  indeed  prosecute  any  body  and 
for  anything,  just  as  any  other  advócate  or 
attorney,  just  as  any  other  man,  might  do: 
but  why  should  he,  any  more  than  any  other 
man?  In  instituting  prosecutions  he  has 
no  greater  share  of  authority,  no  right  more 
extensive,  than  every  other  man  ; not  only 
he,  but  his  clients,  the  managers  of  the  king’s 
money,  have  no  more.  What  distinguishes 
them  in  this  particular  from  any  private  man 
is,  not  their  having  more  authority,  but  their 
having  the  disposal  of  more  money.  The 
king  rnay  employ  an  attorney,  just  as  any- 
body  else  may.  W'hat  distinguishes  this  at- 
torney of  his  from  other  men’s  attorneys,  is, 
that  his  Client  has  more  money  to  employ  in 
law  than  anybody  else. 

What  this  great  officer  possesses  of  pecu- 
liar and  real  power  is  all  sheer  abuse ; which, 
however,  like  so  many  other  abuses,  may  by 
accident  have  its  goodeffects,  by  operating  as 
a corrective  to  some  greater  abuse  : I mean, 
the  power  of  issuing  noli  prosegui's ; the 
power  of  .stopping  prosecutions  when  insti- 
tuted  by  individuáis.  If,  in  the  coiintless 
multitude  of  the  laws,  there  be  any  whicli  are 
not  fit  to  be  executed,  that  is,  which  ought 
not  to  exist  (and  multitudes  of  such  there 
doubtless  are,)  this  power  may  in  so  far  be 
capable  of  being  put  to  a good  use.  If,  among 
the  laws  fit  in  general  to  be  executed,  there 
be  any  which  in  certain  particular  cases  it 
were  better  not  to  execute,  so  far  likewise 
the  power  is  capable  of  being  put  to  a good 
use.  But  what,  in  cases  like  these,  is  the 
proper  course  ? Keeping  on  foot  this  power  ? 
No  : but  making  the  requisite  alteration  in 
the  body  of  the  laws.  Abolisb  those  of  the 
first-menfioned  description  : to  those  of  the 
latter,  add  the  requisite  exceptiva  clatises. 
In  the  laws  lies  the  disease  : in  the  law  s bes 
the  proper  and  only  effectual  remedy. 
him,  what  can  be  cxpectcd  from  him,  with 
his  precarious  palliative?  lo  which  of  all 
these  distempered  parts  will  he  apply  it  ? To 
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thi3  one,  to  that  one,  or  to  neither  ? Who 
will  say  ? It  depends  upon  the  attomey-ge- 
neral  of  the  moment,  and  upon  the  momen- 
tiiry  humour  of  the  attorney-general : upon 
the  humoür  of  a mercenary,  whom  no  im- 
possibility  excludea  from  understanding  the 
true  ¡nterest  of  the  public  in  its  various 
branches,  but  whose  interest  and  occupations 
bave  not  been  of  such  a nature  as  to  present 
him  any  peculiar  occasion,  or  any  peculiar  in- 
ducement,  to  understand  it.  Why  do  I say 
the  attorney-general?  ' It  depends  jointly 
upon  the  humour  and  supposed  interest  of 
this  officer,  and  his  superior  the  minister ; 
whose  caprices  and  whose  passions  club  toge- 
tber  in  the  dark,  in  unknown  and  inscrutable 
proportions,  to  compose  this  work  of  despo- 
tism.  While  a dispensing  power,  so  calting 
itself,  is  regarded  with  so  much  horror,  is  it 
so  sure  that  the  same  thing,  under  this  other 
ñame,  will  never  be  made  use  of  to  any  other 
purpose  than  a good  one  ? Is  it  so  sure  that, 
in  the  filling  of  this  office,  no  minister  will 
ever  pitch  upon  a lawyer  who  is  not  wiser 
than  the  laws,  or  whose  probity  is  not  equal 
to  his  \visdom  ? And  were  this  enormous 
power  as  incapable,  as  it  is  susceptible,  of 
being  abused,  what  to  the  public  would  be 
its  valué?* 


• Here,  as  elsewhere,  let  us  blame  establish- 
ments,  which  alone,  and  not  individuáis,  arejustly 
blameable:  for  individuáis  are  what  the  laws 
have  made  them.  Haré  and  thankless  justice ! 
for  the  objects  of  jealousy  and  enmity  are  indivi- 
duáis ; establishments,  in  spite  of  all  their  faults, 
often  by  reason  of  their  very  faults,  the  objects 
of  fondness  and  admiration: — and  that  in  pro- 
portion  to  their  antiquity;  that  is,  to  the  inex- 
perience  and  ignorante  of  their  authors.  The 
attorney-general,  were  ms  love  of  the  public  ever 
so  passionate,  could  scarcely  be  more  the  servant 
of  the  public  than  he  is.  Paid,  not  by  salary, 
but  by  fees,  he  cannot  stir  a step  beyond  the  or- 
dinary  track  of  office,  without  subjecting  himself 
to  imputations,  which  could  not  be  pronounced 
unreasonable.  In  an  officer  thus  circumstanced, 
increase  of  duty  would  be  increase  of  peculation. 
Prosecute,  he  cannot,  of  himself,  in  any  case, 
but  at  the  expense  of  his  fortune:  promote  an 


§ 9.  Defender- Generad  — Necessity  of  the 
Office. 

Is  the  office  of  defender-general  a needless 
one?  is  it  much  less  indispensable  than  that 
of  pursuer-general?  can  itbe  right  that  there 
should  be  always  somebody  for  the  prosecu- 
tion  of  delinquency,  and  that  there  should 
never  be  anybody  for  the  defence  of  inno- 
cence  ? 

In  England,  as  in  France,  the  plan  of  policy 
on  this  head  remains  still  in  the  same  state 
in  which  it  was  first  traced  out  by  the  injus- 
tice  and  insensibility  of  primeval  barbarism. 
Prosecution  was  not  only  the  principal  ob- 
ject  of  government,  but  the  solé  one : it  fiUed 
the  eye,  and  bounded  the  horizon,  of  despot- 
ism.  That  object  provided  for,  the  defend- 
ant  was  to  take  care  of  himself  as  he  could. 
It  was  the  interest  of  the  king  that  those  who 
were  guilty  should  be  punished : the  mischief 
sustained  by  the  offence  was  his  in  some 
cases : the  profit  to  be  made  out  of  the  pu- 
nishment  might  be  made  his  in  all  cases.  It 
was  no  interest  of  the  king’s,  that  those  who 
were  not  guilty  should  escape.  By  their  pu- 
nishment  he  might  get  something:  by  their 
acquittal  he  could  get  nothing:  their  acquit- 
tal  was  therefore  their  concern,  and  none  of 
his : they  were  accordingly  left  to  provide  for 
it  as  they  could:  and  it  was  God's  business, 
if  such  were  his  pleasure,  “ to  send  them  a 
good  deliverance.”  In  the  eye  of  common 
sense,  of  justice,  and  of  humanity,  there  are 
two  parties  to  every  cause:  but  depotism  ac- 
knowledges  but  one. 

In  the  pursuer-general  you  have  a magis- 
trate  ready  to  be  charged  with  the  cause  of 
a plaintiff  too  poor  and  too  friendless  to  find 
another  advócate.  But  may  not  a poor  man 
have  a claim  to  defend  himself  against,  as 
well  as  a claim  to  make?  And  under  a penal 
prosecution,  is  the  poor  man,  of  all  others, 
to  have  none  to  help  him. 

order  to  himself  to  prosecute,  he  cannot,  at  least 
in  any  novel  instance,  but  at  the  risk  of  his  re- 
putation. 
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Jeremy  Badham  lo  the  National  Convenlion  qf  Frunce. 


Yoür  predecessors  made  me  a Frencli  Citi- 
zen: hear  ine  speak  like  one.  War  thickens 
round  yon : I will  show  you  a vast  resource : 
— Emancipate„youk  CoLONiEs.  You  start: 
Hear  and  you  will  be  reconciled.  I say  agaiii, 
Emancípate  your  Colonies.  Justice,  consis- 
tency,  policy,  economy,  honour,  generosity, 
all  deinand  it  of  you  : all  this  you  shall  see. 
Conquer,  you  are  still  but  running  the  race 
of  vulgar  ainbition:  emancípate,  you  strike 
out  a new  path  to  glory.  Conquer,  it  is  by 
your  armitís:  emancípate,  the  conquest  is 
your  own,  and  made  over  yourselves.  To 
give  freedom  at  the  expense  of  others,  is  but 
conquest  in  disguise:  to  rise  superior  to  con- 
qnerors,  the  sacrifice  must  be  your  own.  — 
Reasons  you  will  not  find  wanting,  if  you 
will  hear  them : some  more  pressing  than  you 
might  wish.  What  is  least  pleasant  among 
them  may  pay  you  best  for  hearing  it.  Were 
it  ever  so  unpleaaant,  better  hear  it  wbile  it 
is  yet  time,  than  when  it  is  too  late,  and 
froin  one  friend,  than  from  a host  of  enemies. 
If  you  are  kings,  you  will  hear  nothing  but 
flattery ; if  you  are  republicans,  you  will  bear 
riigged  truths. 

1 begin  with  jiísíice ; it  stands  foremost  in 
your  thoughts.  And  are  you  yet.to  learn, 
that  on  this  ground  the  question  is  already 
judged?  — that  you  at  least  bave  judged  it, 

and  given  judgment  against  yourselves? 

You  abhor  tyranny  : you  ahhor  it  in  the  lump 
not  less  than  in  detall:  you  abhor  the  sub- 
jection  of  one  nation  to  another:  you  cali  it 
slayery.  You  gave  senteiice  in  the  case  of 
Britain  against  her  colonies : have  you  so  soon 
forgot  that  sentence?  — have  you  so  soon 
forgot  the  school  in  which  you  served  your 
apprenticeship  to  freedom? 

^ou  choose  your  own  government:  why 
are  not  other  people  to  choose  theirs?  Do 
you  seriously  mean  to  govern  the  world,  and 
do  you  cali  that  liberty?  What  is  becoine  of 
the  rights  of  men?  Are  you  the  only  tnen 
who  have  rights  ? Alas ! iny  fellow  ckizens, 
have  you  two  mensures  ? i 

“ Ohl  but  they  are  but  a part  of  the 
empire,  and  a part  must  be  goveraed  by  the  ! 


vvhole.”  — Part  of  the  empire,  say  you  ? Yes, 
in  point  of  fact,  they  certainly  are,  or  at  least 
were.  Yes:  so  was  New- York  a part  of  the 
British  empire,  while  the  British  army  gar- 
risoned  it:  so  were  Longwy  and  Verdun  parts 
ofthe  Prussian  orlhe  Austrian  empire  t’other 
day.  That  you  have,  or  at  least  had  possession 
of  them,  is  out  of  dispute : the  question  is, 
whether  you  now  ought  to  have  it  ? 

Yes,  you  have,  or  had  it : but  whence  carne 
it  to  you  ? Whence,  but  from  the  band  of 
despotism.  Think  how  you  have  dealt  hy 
them.  One  common  Bastile  inclosed  them 
and  you.  You  knock  down  the  jailor,  you 
let  yourselves  out,  you  keep  them  in,  and  put 
yourselves  into  his  place.  You  destroy  the 
criminal,  and  you  reap  the  profit,  I mean  al- 
ways  what  seems  to  you  profit,  of  the  crime. 

“ Oh,  but  they  will  send  deputies ; and 
those  deputies  will  govern  us,  as  much  as  we 
govern  them.”  Illusion  1 What  is  that  but 
doubling  the  mischief,  instead  of  lessening  it? 
To  give  yourselves  a pretence  for  governing 
a million  ortwo  of  strangers,  you  admit  half 
a dozen.  To  govern  a million  or  two  of 
people  you  don’t  care  about,  you  admit  half 
a dozen  people  who  don’t  cate  about  you. 
To  govern  a set  of  people  whose  business 
you  know  nothing  about,  you  encumber  your- 
selves with  half  a dozen  starers  who  know 
nothing  about  yours.  Is  this  fraternity  ? — is 
this  liberty  and  equality  ? Open  domination 
would  be  a less  grievance.  Were  I an  Ameri- 
can, I had  rather  not  be  represented  at  all, 
than  represented  thus.  If  tyranny  must  come, 
let  it  come  without  a mask.  “ Oh,  but  in- 
formation  ” Truc,  it  must  be  had ; but  to 
give  information,  must  a man  possess  a vote  ? 

Frencbmen,  how  would  you  like  a parlia- 
ment  of  ours  to  govern  you,  you  sending  six 
members  to  it  ? London  is  not  a third  part 
so  far  from  París  as  London  from  the  Ork- 
neys,  or  Paris  from  Perpignan.  You  start  — 
think  then,  what  may  be  the  feelings  of  the 
j colonists.  Are  they  Frenchmen  ? — they  will 
I feel  like  Frenchmen.  Are  they  not  French- 
men?— then  where  is  your  right  to  govern 
! theip  ? 
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Ib  equality  what  you  want?  I will  tell  you 
how  to  make  it.  As  often  as  France  seiids 
commissaríes  with  fleets  and  armies  to  govern 
the  colonies,  let  tbe  colonias  send  commis- 
saries  with  equal  fleets  and  armies  to  govern 
France. 

What  are  a thousand  such  pleas  to  the 
purpose?  Let  us  leave  imagination,  and  con- 
sult  feelings.  Is  it  for  their  advantage  to  be 
governed  by  you  rather  than  by  themselves? 
Is  it  for  your  advantage  to  govern  them  ra- 
ther than  leave  them  to  themselves. 

Is  it  then  for  their  advantage  to  be  governed 
by  a people  who  never  know,  ñor  ever  can 
know,  either  their  inclinations  or  their  wants? 
What  is  it  you  ever  can  know  about  them  ? 
The  wishes  they  entertain  ? the  wants  they 
labourunder?  No  suchthing;  butthe  wishes 
they  entertained,  the  wants  theylaboured  un- 
der,  two  months  ago  : wishes  that  may  have 
changed,  and  for  the  best  reasons : wants  that 
may  have  been  relieved,  or  become  unreliev- 
able.  Dotheyapplytoyouforjustice?  Truth 
is  unattainable  for  want  of  evidence:  You  get 
not  a tenth  part,  perhaps,  of  the  witnesses  you 
ought  to  have,  and  those  perhaps  only  on  one 
side.  Do  they  ask  succours  of  you?  You 
put  yourselves  to  immense  expense:  You  fit 
cutan  armament.  and  when  itarrives,  it  finds 
nothing  to  be  done ; the  party  to  W'hom  you 

send  it  are  either  conquerors  or  conquered 

Do  they  wantsubsistence?  Beforeyoursupply 
reaches  them,  they  are  starved.  No  negli- 
genee  could  put  them  in  a situation  so  help- 
less  as  that  in  which,  solongas  they  continué 
dependent  on  you,  the  nature  of  things  has 
fixed  them,  in  spite  of  all  your  solicitude. 

Solicitude,  did  I say  ? How  can  they  ex- 
pect  any  such  thing?  What  care  you,  or  what 
can  you  care,  about  them  ? what  do  you  know 
about  them?  What  pieture  can  you  so  much 
as  forin  to  yourselves  of  the  country?  what 
conception  can  you  frame  to  yourselves  of 
manners  and  modes  of  life  so  diíferent  from 
your  own?  When  will  you  ever  see  them? 
when  will  they  ever  see  you?  If  they  suffer, 
will  their  cries  ever  wound  your  ears?  will 
their  wretchedness  ever  meet  your  eyes? 
What  time  have  you  to  think  about  them  ? 
Pressed  by  so  many  important  objects  that 
are  at  your  door,  how  uninteresting  will  be 
the  tale  that  comes  from  St.  Domingo  or 
Martinique? 

What  is  it  you  want  ta  goverñ'^^Hpbr? 
What,  but  to  monopolizo  and  c^J|^Rhe¡r 
trade?  What  is  it  they  can  want  you  to  go- 
vern them  for?  Defence?  Their  only  dan- 
ger  is  from  you. 

Do  they  like  to  be  governed  by  you  ? Ask 
them,  and  you  will  know.  Yet  why  ask  them, 
as  if  you  did  not  know  ? They  may  be  better 
pleased  to  be  governed  by  you  than  by  any- 
body  else ; but  is  it  possible  they  should  not 
be  still  better  pleased  to  be  governed  by 
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I themselves?  A minority  among  them  might 
choose  rather  to  be  governed  by  you  than  by 
their  antagonists,  the  majority : but  is  it  for 
you  toprotect  minorities?  A majority,  which 
did  not  feel  itself  so  strong  as  it  could  wish, 
might  wish  to  horrow  a little  strength  of  you : 
— but  for  the  loan  of  a moment,  would  you 
exact  a perpetual  annuity  of  servitude? 

“ Oh,  but  they  are  aristocrats.”  Are  they 
so?  Then  I am  sure  you  have  no  right  to 
govern  them : then  I am  sure  it  is  not  their 
interest  to  be  governed  by  you : then  I am 
sure  it  is  not  your  interest  to  govern  them. 
Are  they  aristocrats?  they  hate  you.  Are 
they  aristocrats?  you  hate  them.  For  what 
would  you  wish  to  govern  a people  who  hate 
you  ? Will  they  hate  you  the  less  for  govern- 
ing  them  ? Are  a people  the  happier  for  being 
governed  by  those  they  hate  ? If  so,  send  for 
the  duke  of  Brunswick,  and  seathim  on  your 
throne.  For  what  can  you  wish  to  govern  a 
people  whom  you  hate  ? Is  it  for  the  pleasure 
of  making  them  miserable  ? Is  not  tbis  copy- 
ing  the  Fredericks  and  the  Francises? — is  not 
this  being  aristocrats,  and  aristocrats  with  a 
vengeance ’ 

But  why  deal  in  suppositions  and  put  cases  ? 
Tw’o  colonies,  Martinico  and  Guadalupe,  have 
already  pronounced  the  separation.  Has  that 
satisfied  you?  I am  afraid  rather  it  has  irri- 
tated  you.  They  have  shaken  off  the  yoke; 

I and  you  have  decreed  an  armament  to  fasten 
it  on  again.  You  are  playing  over  again  our 
' oíd  game.  Democrats  in  Europe,  you  are 
aristocrats  in  America.  What  is  this  to  end 
in  ? If  you  will  not  be  good  cilizens  and  good 
Frenchmen,  be  good  neighbours  and  good 
allies.  When  you  have  conquered  Martinico 
and  Guadalupe,  conquer  the  United  States, 
and  give  them  back  to  Britain. 

“ Oh,  but  the  Capets  will  get  hold  oí 
them.”  So  much  the  better.  Why  not  let  the 
Capets  go  to  America  ? Europe  would  then 
be  rid  of  them.  Are  they  bad  neighbours? 
rejoice  that  they  are  at  a distance.  Why 
should  not  the  Capets  even  reign,  since  there 
are  those  that  choose  to  be  governed  by  them  ? 
why  should  not  even  the  Capets  reign,  while 
it  is  in  another  hemisphere?  Such  aristo- 
crats as  you  do  not  kill,  you  yourselves  talk 
of  transporting.  What  do  you  mean  to  make 
of  them  when  transported?  Slaves?  If  you 
must  have  slaves,  keep  them  rather  at  home, 
where  they  will  be  more  out-numbered  by 
freeman,  and  kept  in  better  order.  If  you 
mean  they  should  be  transported  without 
being  enslaved,  why  not  let  them  transport 
themselves  ? 

Does  your  delicacy  forVid  your  communi- 
cating  with  the  degraded  despots?  You  need 
not  communicate  with  them.  yon.*  commu- 
nication  is  with  the  people.  You  take  the 
people  as  you  find  them  : you  give  them  to 
themselves:  and  if  afterwards  they  choose  t« 
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give  themselves  to  anybody  else,  it  is  their 
doing : you  neither  need,  ñor  ougbt  to  have 
any  concern  in  it. 

“ Oh,  but  the  good  citizensi  wbat  will 
become  of  the  good  citizens?”  What  wUl 
become  of  them  ? Their  fate  depends  upon 
yourselves.  Give  up  your  dominión,  you  may 
save  them:  fight  íbr  it,  you  destroy  them. 
Secure,  if  you  can  do  it  without  forcé,  a fair 
emission  of  the  wishes  of  all  the  citizens : if 
what  you  cali  the  good  citizens  are  the  ma- 
jority,  they  will  govern ; if  a minority,  they 
neither  will  ñor  ought  to  govern : but  you 
may  give  them  safety  if  you  please.  This  you 
may  do  for  them  at  any  rate,  whether  those 
in  whose  hands  you  find  them  submit  to  col- 
lect  the  sense  of  the  majority  or  refuse  it. 
Conclude  not,  that  if  you  cease  to  maintain 
tyranny,  you  have  no  power  to  insure  justice. 
Think  not,  that  those  who  resist  oppression 
must  be  deaf  to  kindness.  Set  the  example 
of  justice : you  who,  if  you  preferred  des- 
truction,  might  use  forcé,  set  the  example  of 
justice:  the  most  perverso  will  be  ashamed 
not  to  follow  it.  How  different  are  the  same 
words  from  a tyrant  and  from  a benefactor  ! 
Abhorrence  and  suspicion  poison  them  in  the 
one  case : love  and  confidence  sweeten  them 
in  the  other. 

Would  you  see  your  justice  shine  with  un- 
rivalled  lustre?  Cali  in  commissaries  from 
some  other  nation,  and  add  them  to  your  own. 
Do  this;  do  it  of  your  own  accord:  it  will 
be  certain  you  can  mean  nothing  but  justice. 
The  cool  and  unbiassed  sentiments  of  these 
strangers  will  be  a guide  to  the  judgment, 
and  a check  upon  the  aíFections,  of  your  own 
delegates.  They  will  be  pledges  and  evidence, 
to  you  and  to  the  world,  of  the  probity  of 
their  colleagues.  Think  not  that  I mean  to 
propose  to  you  to  crouch  to  the  insolence  of 
armed  medlation,  or  to  adopt  the  abomina- 
tions  of  the  guaranteeing  system : think  not 
that  I am  for  acting  over  again  the  tragedies 
of  Poland,  HoUand,  or  Geneva.  The  business 
to  be  settled  is — not  constitution  but  adminis- 
traron : not  perpetual  law  but  temporary  ar- 
rangement.  The  mediators  come  only  because 
you  bid  them,  and  they  come  unarmed. 

Thus  you  may  save  the  good  citizens : for 
you  may  save  everybody.  Keep  to  the  plan 
of  domination,  you  save  nobody.  The  first 
victims  are  the  very  persons  you  are  so  soli- 
citous  to  save : so  at  least  it  is  in  two  great 
islands : for  there  they  are  already  over- 
powered.  Then  comes  your  armament,  with 
double  destruction  at  its  heels : if  it  is  re- 
pulsad, you  are  disappointed  and  disgraced; 
if  it  conquers,  then  come  beheadings  and  con- 
fiscations,  Such  are  the  two  plans.  Which, 
then,  do  you  choose  ? Universal  safety,  or 
reciprocal  destruction? — abhorrence,  or  ad- 
miration? — the  curses  of  your  friends,  or 
the  benedictions  of  your  enemies  ? 


But  suppose  the  colonista  unanimous,  and 
unanimous  in  your  favour,  ought  you  even 
then  to  keep  them  ? By  no  means : they  are 
a mUlion  or  two : you  are  five  or  six-and- 
twenty  millions.  Think  not,  that  because  I 
mentioned  them  first,  it  is  for  their  sake  in  the 
first  place  that  I wish  to  see  them  free.  No : 
it  is  the  mischief  you  do  yourselves  by  main- 
taining  this  unnatural  domination  ; it  is  the 
mischief  to  the  six-and-twenty  millions  that 
occupies  a much  higher  place  in  my  thoughts. 

Wbat  if  colornes,  as  they  are  called,  are 
w'orth  nothing  to  you?  What  if  they  are 
worth  less  than  nothing  ? If  you  prefer  in- 
justice  (pardon  me  the  supposition,)  are  you 
so  fond  of  it  as  to  commit  it  to  your  own  loss? 

What,  then,  should  they  be  worth  to  you, 
but  by  yielding  a surplus  of  revenue,  beyond 
what  is  necessary  for  their  own  maintenance 
and  defence  ? Do  you,  can  you,  get  any  such 
surplus  from  them  ? If  you  do,  you  plunder 

them,  and  viólate  your  own  principies.  But 
you  neither  do,  ñor  ever  have  done,  ñor  in- 
tend  to  do,  ñor  ever  can  do,  any  such  thing. 

The  expense  of  the  peace  establishment 
you  mayknow:  and  I much  question  whether 
any  revenue  you  can  draw  from  them  can  so 
much  as  equal  that  expense.  But  the  expense 
of  defence  in  time  of  war  you  do  not  know, 
ñor  ever  can  know.  It  is  no  less  than  the 
expense  of  a navy  capable  of  overawing  that 
of  Britain. 

“ Oh,  but  the  produce  of  our  colonies  is 
worth  so  many  millions  a-year  : it  has  been, 
and  when  quiet  is  restored  will  be  again:  all 
this,  if  we  were  to  give  up  our  colonies,  we 
should  lose,”  Illusion ! The  income  of  your 
colonies  your  income  ? Just  as  much  as  that 
of  Britain  is  your  income.  Have  colonista, 

then,  no  properties  ? If  they  are  theirs,  how 
are  they  yours  ? Are  they  theirs  and  yours  at 
the  same  time  ? Impossible.  If  out  of  a hun- 
dred  millions  they  spend  or  lay  up  a hundred 
millions,  prayhow  much  is  there  left  for  you? 
Can  you  take  a penny  of  that  income  more 
than  they  choose  to  give  you  ? or  would  you, 
if  you  could?  We  have  no  such  pretensión, 
unless  it  be  over  conquered  colonies,  in  our 
land  of  what  you  cali  imperfect  liberty. 

“ Oh,  but  of  this  income  of  theirs,  a great 
part  centres  here : it  comes  to  buy  our  goods ; 
it  constitutes  a great  part  of  our  trade — all 
this  ^^^t  we  shoidd  ..ose."  Another  illu- 
sioi^^^^wt  you  govern  a people  in  order  to 

Is  there  that  people 
upon  esNE  who  do  not  buy  goods  of  you  ? 
You  sell  goods  to  Britain,  don’t  you?  And 
do  you  govern  Britain?  When  a colonist 
sends  you  sugar,  does  he  give  it  you  for  no- 
thing? Does  not  be  make  you  give  him 
valué  for  it  ? Give  valué  for  it  then,  and  you 
will  have  it  still.  When  he  is  his  own  mas- 
ter,  will  the  sugar  he  cannot  use  be  less  a 
burthen  to  him  than  it  is  now?  Wül  he  be 
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*ess  in  want  of  whatever  it  is  he  now  buys 
with  sugar  ? What  you  now  sell  to  him,  sup- 
pose  you  were  to  sell  it  to  him  no  longer, 
would  you  be  the  poorer  ? Is  there  nobody 
else  that  would  buy  it  ? Is  it  worth  nothing  ? 
What  is  it  to  you  to  whom  you  sell  your 
goods  ? When  do  you  know  beforehand  whe- 
ther  it  is  John  or  Thomas  that  will  buy,  or 
that  will  consume  your  goods  ? And  if  you  did, 
what  would  you  be  the  better  ? Are  you  then 
really  afraid  of  not  finding  any  thing  to  pro- 
duce that  shall  find  purchasers  ? Is  it  that 
what  you  can  find  to  sell  is  worth  nothing, 
and  what  you  want  to  buy  worth  every thing? 
If  such  be  your  danger,  what  is  your  colo- 
nist’s  ? What  you  want  of  him  is  luxury : 
what  he  wants  of  you  is  existence.  Suppose 
he  gets  the  article,  whatever  it  be,  corn  or 
any  thing ; suppose  he  gets  it  for  the  moment 
from  some  other  shop  instead  of  yours.  Is 
there  a grain  the  more  corn  in  the  world  to 
sell  in  consequence  of  this  change  of  his,  or 
a single  mouth  the  less  that  wants  corn,  and 
has  money  or  money’s  worth  to  give  for  it  ? 
By  buying  at  that  other  shop,  does  not  he 
empty  that  shop  of  so  mucb  corn,  which  some 
other  customer,  who  would  otherwise  have 
got  it  at  that  shop,  must  now  directly  or  in- 
directly  get  of  you  ? 

I will  tell  you  a great  and  important,  though 
too  much  neglected  truth — Trade  is  the 
CHILD  or  Capital  : In  proportion  to  the 
quantity  of  capital  a country  has  at  its  dis- 
posal,  will,  in  every  country,  be  the  quantity 
of  its  trade.  While  you  have  no  more  capi- 
tal employed  in  trade  than  you  have,  all  the 
power  on  earth  cannot  give  you  more  trade : 
while  you  have  the  capital  you  have,  all  the 
power  upon  earth  cannot  prevent  your  having 
the  trade  you  have.  It  may  take  one  shape 
or  another  shape ; it  may  give  you  more  fo- 
reign  goods  to  consume,  or  more  borne  goods ; 
it  may  give  you  more  of  one  sort  of  goods,  or 
more  of  another ; but  the  quantity  and  valué 
of  the  goods  of  all  sorts  it  gives  you  will 
always  be  the  same,  without  any  difference 
which  it  is  possible  to  ascertain,  or  worth 
while  to  think  about.  I am  a merchant ; I 
have  a capital  of  X10,000in  trade.  Suppose 
the  whole  Spanish  West  Indies  laid  open  to 
me  ; could  I carry  on  more  trade  with  my 
¿EIO.OOO  than  I do  now?  Suppose  the  French 
West  Indies  shut  against  me ; would  my 
£10,000  be  worth  nothing?  If  every  fo- 
reign  market  were  shut  up  against  me  with- 
out exception,  even  then  would  my  £10,000 
be  worth  nothing  ? If  there  were  no  sugar 
to  be  bought,  there  is  at  any  rate  land  to 
be  improved.  If  a hundred  pounds  worth 
of  sugar  be  more  valuable  than  a hundred 
pounds  worth  of  corn,  butcher’s  meat,  wine, 
or  oil,  still  corn,  butcher’s  meat,  wine,  and 
oil,  are  not  absol  utely  without  their  valué. 
If,  article  after  article  ,you  were  driven  out  of 


every  article  of  your  foreign  trade,  the  worst 
that  could  happen  to  you  would  be  the  being 
reduced  to  lay  out  so  much  more  than  other- 
wise you  would  have  laid  out  in  the  improve- 
naent  of  your  land.  The  supposition  is  ¡ma- 
ginary  and  impossible , but  if  it  were  true,  is 
there  any  thing  in  it  so  horrible  ? 

Yes ; it  is  quantity  of  capital,  not  extent  of 
market,  that  determines  the  quantity  of  trade. 
Open  a new  market,  you  do  not,  unless  by 
accident,  increase  the  sum  of  trade.  Shut  up 
an  oíd  market,  you  do  not,  unless  by  accident, 
or  for  the  moment,  diminish  the  sum  of  trade. 
In  what  case,  then,  is  the  sum  of  trade  in- 
creased  by  a new  market  ? If  the  rate  of  clear 
profit  upon  the  capital  employed  in  the  new 
trade  is  greater  than  it  would  have  been  in 
any  oíd  one,  and  not  otherwise.  But  the 
existence  of  this  extra  profit  is  always  taken 
for  granted,  never  proved.  It  may  indeed  be 
true  by  accident : but  another  thing  is  taken 
for  granted  which  is  never  true  ; it  is,  that 
the  whole  of  the  profit  made  upon  the  capital 
which,  instead  of  being  employed  in  some  oíd 
trade,  is  employed  in  this  new  one,  is  so  much 
addition  to  the  sum  of  national  profit  that 
would  otherwise  have  been  made : what  is 
only  transferred  is  considered  as  created.  If 
after  making  12  per  cent,  upon  a capital  of 
£10,000  in  an  oíd  trade,  a man  made  but 
10  per  cent,  upon  the  same  capital  in  a new 
trade,  who  does  not  see,  that  instead  of  gain- 
ing  £1200  a-year,  he,  and  through  him  the 
nation  he  belongs  to,  loses  £200  by  the 
change  : and  so  it  is,  if  instead  of  one  such 
merchant,  there  were  a hundred.  Instead  of 
this  £200  a-year  loss,  your  comités  de  commerce 
and  boards  of  trade  set  down  to  the  national 
account  £1000  a-year  gain  : especially  if  it 
be  to  a very  distant  and  bttle  known  part  of 
the  world,  such  as  a Southern  whale-fishery,  a 
revolted  Spanish  colony,  or  a Nootka  Sound : 
and  it  is  well  if  they  do  not  set  down  the  whole 
capital  of  £10,000  as  gain  into  the  bargain. 

“ Oh,  but  we  give  ourselves  a monopoly 
of  their  produce,  and  so  we  get  it  cheaper 
than  we  should  otherwise,  and  so  we  make 
them  pay  us  for  governing  them.”  Not  you, 
indeed;  not  a penny:  the  attempt  is  iniqui- 
tous,  and  the  profit  an  illusion. 

The  attempt,  I say,  is  iniquitous ; it  is  an 
aristocratical  abomination  : it  is  a cluster  of 
aristocratical  abominations : it  is  iniquitous 
towards  them ; but  much  more  as  ainong 
y ourselves. 

Abomination  the  Ist.  Liberty,  property, 
and  equality  violated  on  the  part  of  a large 
class  of  citizens  (the  colonists)  by  preventing 
them  from  carrying  their  goods  to  the 
kets  which  it  is  supposed  would  be  most  ad- 
vantageous  to  them,  and  thence  keeping  fi  om 
them  so  much  as  it  is  supposed  they  would 
otherwise  acquire. 

Abomination  2d.  One  part  of  a nation 
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(the  people  of  France)  taxed  to  raíse  money 
to  maintain  by  forcé  the  restraints  so  imposed 
upon  another  nart  of  the  nation  (the  colo- 
iiists.) 

Abomination  3d.  The  poor,  who  after  all 
are  unable  to  buy  sugar  — the  poor  in  France, 
taxed  in  order  to  pay  the  rich  for  eating  it. 
Necessariesabridged  for  thesupport  of  luxury, 
The  burthen  falls  upon  the  rich  and  poor  in 
common : the  benefit  is  shared  exclusively  by 
the  rich. 

The  injustice  is  not  such  in  appearance 
only:  as  it  would  be,  if  what  is  thus  taken 
or  nrieant  to  be  taken  from  the  colonists  went 
to  make  revenue:  it  would  then  be  only  a 
mode  of  taxation.  In  France  (it  might  then 
be  said)  people  are  taxed  one  way,  in  the 
colonies  another:  the  only  question  would 
then  be  about  the  eligibility  of  the  mode. 
But  revenue  is  here  out  of  the  case : nothing 
goes  to  the  nation  in  common;  everything 
goes  to  individuáis : if  it  is  a tax,  it  is  a tax 
the  produce  of  which  is  squandered  away 
before  collection ; it  is  a tax  the  produce  of 
which,  instead  of  being  gathered  into  the 
treasury,  is  given  away  to  sugar-eaters. 

But  even  as  to  sugar-eaters,  the  profit,  I 
say,  is  an  illusion.  For  does  the  monopoly 
you  give  yourselves  against  the  growers  of 
sugar  so  much  as  keep  the  price  of  sugar 
lovver  than  it  would  be  otherwise?  Not  a 
sixpence.  Lower  than  the  price  at  which  the 
commodity  is  kept  by  the  average  rate  of 
profit  on  trade  in  general,  no  monopoly  can 
reduce  the  price  of  this  commodity  any  more 
than  of  any  other,  for  any  length  of  time : 
you  may  keep  your  subjects  from  selling  their 
sugars  elsewhere,  but  you  cannot  forcé  them 
to  raise  it  for  you  at  a loss.  Lower  than  this 
natural  price,  no  monopoly  can  ever  keep  it: 
down  to  this  price,  natural  competition  can- 
not fail  to  reduce  it,  sooner  or  later,  without 
monopoly.  Customers  remaining  as they  were, 
without  increase  of  the  number  of  traders 
there  can  be  no  reduction  of  price.  Monopoly, 
that  is,  exclusión  of  customers,  has  certainly 
no  tendency  to  produce  increase  of  the  num- 
ber of  traders : it  may  pinch  the  profits  of 
those  whom  it  first  falls  upon,  but  that  is  not 
the  way  to  invite  others.  Monopoly,  accord- 
ingly,  as  far  as  it  does  anything,  produces 
mischief  without  remedy.  High  prices,  on  the 
other  hand  — the  mischief  against  which  mo- 
nopoly is  employed  as  a remedy — high  prices, 
produced  by  competition  among  customers, 
cannot  in  any  degree  produce  inconvenience, 
without  laying  a proportionate  foundation  for 
the  cure.  From  high  profits  in  trade  comes 
influx  of  traders,  from  iiiflsHc  of  traders  compe- 
tition among  traders,  from  competition  among 
traders  reduction  of  prices,  till  the  rate  of  pro- 
fit in  the  trade  in  question  is  brought  down  to 
the  same  level  as  in  others. 

Were  it  possible  for  monopoly  to  keep 


prices  lower  than  they  would  be  otherwise, 
would  it  be  possible  for  anybody  to  tell  how 
much  lower,  and  how  many  sixpences  a-year 
were  saved  to  sugar-eaters  by  so  many  mil- 
lioiis  imposed  upon  the  people?  No,  never: 
for  since,  where  the  monopoly  subsista  against 
the  producers,  there  is  nothing  but  the  mono- 
poly to  prevent  accession  of,  and  competition 
among  the  producers,  competition  runs  along 
with  the  monopoly,  and  to  prove  that  anypart 
of  the  effect  is  produced  by  the  monopoly  and 
not  by  the  competition,  is  impossible. 

“ Oh,  but  we  have  not  done  with  them 
yet.  We  give  ourselves  another  monopoly  : 
we  give  ourselves  the  monopoly  of  their  cus- 
tom,  and  so  we  make  them  huy  things  dearer 
ofus  than  they  would  otherwise,  besides  buy- 
ing  things  of  us  which  otherwise  they  W'ould 
buy  of  Other  people ; and  so  we  make  them 
pay  US  for  governing  them.”  Mere  illusion  ! 
In  the  arricies  which  you  can  make  better 
and  cheaper  than  foreigners  can,  which  you 
can  furnish  them  with  upon  better  terms  than 
foreigners  can,  not  a penny  do  you  get  in  con- 
sequence  of  the  monopoly,  more  than  you 
would  without  it.  You  prevent  their  buyiug 
their  goods  of  any  body  but  your  own  people : 
true ; but  what  does  this  signify  ? You  do 
not  forcé  them  to  buy  of  any  one  or  more 
of  your  own  people  to  the  exclusión  of  the 
rest.  Your  own  people,  then,  have  still  the 
faculty  of  underselling  one  another  without 
stint,  and  they  have  the  same  inducement  to 
exercise  that  faculty  under  the  monopoly,  as 
they  would  have  without  it.  It  is  still  the 
competition  that  sets  the  price.  In  this  case 
as  in  the  other,  the  monopoly  is  a chip  in 
porridge.  It  is  still  the  proportion  of  th’e 
profit  of  these  branches  of  trade  to  the  ave- 
rage rate  of  profit  in  trade  that  regulates  this 
competition:  it  is  still  the  quantity  of  the 
capital  which  there  is  to  be  employed  in  trade 
that  regulates  the  average  rate  of  profit  in 
trade. 

In  the  instance  of  such  articles  as  you  can 
not  make  better  or  cheaper  than  foreigners 
can,  in  the  instance  of  articles  which  you  can 
not  furnish  them  with  on  better  terms  than 
foreigners  can,  it  is  still  the  same  illusion, 
though  perhaps  not  quite  so  transparent.  Not 
a penny  does  the  nation  get  (I  mean  the  total 
number ofindividualsconcerned  in  productiva 
industry  of  all  kinds)  not  a penny  does  the 
nation  get  by  this  preference  of  bad  articles 
to  good  ones,  more  than  it  would  otherwise. 
In  France,  any  more  than  any  where  else, 
people  do  not  get  more  by  the  goods  they  pro- 
duce than  if  there  were  no  such  monopoly : 
for  if  the  rate  of  profit  in  the  articles  thus  fa- 
voured  were  higherone  moment,  competition 
would  pulí  it  down  the  next.  All  that  resulta 
from  the  monopoly  you  thus  give  yourselves 
of  the  custom  of  your  colonies  is,  that  goods 
of  all  sorts  are  somewhat  worse  for  the  money 
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all  over  the  world  than  they  would  be  other- 
wise.  People  in  France  are  engaged  to  pro- 
duce, for  tbe  consumption  of  the  French  co- 
lonies,  goods  in  which  they  succeed  not  so 
well  as  England  for  example,  instead  of  pro- 
ducing  for  their  own  consumption,  or  that  of 
Eome  other  nation,  goods  in  which  they  suc- 
ceed better  than  England.  People  in  Eng- 
land, on  the  other  hand,  being  so  far  kept 
from  producing  the  goods  they  could  have  suc- 
ceeded  bcst  in,  are  in  so  far  turned  aside  to 
the  production  of  goods  in  which  they  do  not 
succeed  so  well : and  thus  it  is  all  the  world 
over.  The  happiness  of  mankind  is  not  much 
impaired,  perhaps,  by  the  diíference  between 
wearing  goods  of  one  pattern,  and  goods  of 
another : but,  though  much  is  not  lost  per- 
haps to  anybody  by  the  arrangement,  what  is 
certain  is,  that  nothing  is  gained  by  it  to  any- 
body, and  particularly  to  France. 

Will  you  bebe  ve  experience?  Turn  to  the 
United  States.  Before  the  separation,  Britain 
had  the  monopoly  of  their  trade:  upon  the 
separation,  of  course  she  lost  it.  How  much 
less  is  their  trade  with  Britain  now  than  then? 
On  the  contrary,  it  is  much  greater. 

All  this  while,  is  not  the  monopoly  against 
the  colonists  clogged  with  a counter-mono- 
poly  ? To  make  amends  to  the  colonists  for 
their  being  excluded  from  other  markets,  are 
not  the  people  in  France  forbidden  to  take 
colony  produce  from  other  coloides,  though 
they  could  get  it  ever  so  much  cheaper?  If 
so,  would  not  the  benefit  to  France,  if  there 
were  any,  from  the  supposed  gainful  mono- 
poly, be  outweighed  by  the  burthen  of  that 
which  is  acknowledged  to  be  burtbensome? 
Yes  — the  benefit  is  imaginary,  and  it  is 
clogged  with  a burthen  which  is  real. 

Monopoly,  therefure,  and  counter-monopoly 
taken  together,  silgar  must  come  the  dearer 
to  sugar-eaters,  instead  of  cheaper:  to  a cer- 
tain degree  for  a constancy;  and  much  more 
occasionally,  when  the  dearness  occasioned 
by  a failure  of  crops  in  the  French  colonies, 
is  by  the  counter-monopoly  against  France 
prevented  from  being  relie  ved  by  importsfrom 
other  colonies,  where  crops  have  been  more 
tavourable. 

If  monopoly  favoured  cheapness,  which  it 
does  not,  it  would  favour  it  to  the  neglect  of 
another  object,  steadiness  of  price,  which  is 
of  more  importance.  It  is  not  a man  s not 
having  sugar  to  eat  that  distresses  him : Crce- 
sus,  Apicius,  Heliogabalus,  had  no  sugar  to 
eat:  what  distresses  a man  is  his  not  being 
able  to  get  what  he  has  been  used  to,  or  not 
80  much  of  it  as  he  has  been  used  to.  The 
anonopoly  against  the  French  colonies,  were  it 
to  contribute  ever  so  much  to  the  cheapness 
of  tbe  price,  could  contribute  nothing  to  the 
steadiness  of  it:  on  the  contrary,  in  conse- 
quence  of  the  counter-monopoly  it  is  clogged 
with,  its  tendency  is  to  perpetúate  the  oppo- 


site  inconvenience,  variation.  Any  monopoly 
\vhich  France  gives  herself  against  her  colo- 
nies  will  not  prevent  any  of  those  accident? 
in  consequence  of  which  sugar  is  produced 
in  less  abundance  in  those  colonies  than  at 
others:  and  when  it  is  scarce  there,  the  mo- 
nopoly against  France  will  prevent  France 
from  getting  from  other  places  where  it  is  to 
be  had  cheaper. 

How  much  dearer  is  sugar  in  countries 
which  have  no  colonies  than  in  those  which 
have  ? Let  those  inquire  who  think  it  worth 
the  while.  They  will  then  see  the  utmost 
which  in  any  supposition  it  would  be  possible 
for  the  body  of  sugar-eaters  in  France  to 
lose.  Not  that  this  loss  could  amount  to  any- 
thing  like  the  above  difference : for,  in  as  far 
as  those  countries  get  their  sugar  from  mono- 
polized  colonies,  which  must  be  through  the 
médium  of  some  monopolizing  country,  they 
get  it  loaded  with  the  occasional  dearth  pro- 
duced thus  by  the  effects  of  the  counter-mo- 
nopoly above  mentioned,  and  loaded  more  or 
less  with  constant  import  taxes,  besides  the 
expense  of  circuitous  freight  and  multiplied 
merchant’s  profit. 

May  not  monopoly,  then, /orce  down  prices? 
Most  certainly.  Will  it  not,  then,  keep  them 
down  ? By  no  means.  If  I have  goods  I can 
make  no  use  of,  and  there  is  but  one  man  in 
the  world  that  I can  sell  them  to,  sooner  than 
not  sell  them,  though  they  cost  me  a hundí  ed 
pounds  to  make,  T will  sell  them  for  sixpence. 
Thus  monopoly  will  beat  down  prices.  But 
shall  I go  on  making  them  and  selling  them 
at  that  rate  ? Not  if  I am  in  my  senses.  Thus 
monopoly  will  not  keep  down  prices.  Henee 
then  comes  all  the  error  in  favour  of  mono- 
polies — from  not  attending  to  the  difierence 
between  forcing  down  prices  and  keeping 
them  down. 

When  an  article  is  dear,  it  is  by  no  means 
a matter  of  indifference  whether  it  is  made 
so  by  freedom  or  by  forcé.  Dearth  w'hich  is 
natural,  is  a misfortune : dearth  which  is 
created,  is  a grievance.  Suífering  takes  quite 
a different  colour,  when  the  sense  of  oppres- 
sion  is  mixed  with  it.  Even  if  the  effect  of 
a monopoly  is  nothing,  its  ineíficieney  as  a 
remedy  does  not  take  away  its  malignity  as 
a grievance. 

What  then  do  you  get  by  the  monopolizing 
System,  take  it  altogether?  You  get  the  credit 
of  this  grievance;  you  get  occasional  dearth; 
you  get  the  loss  you  are  at  by  the  armarnents 
you  keep  up  against  smuggling;  you  get  the 
expense  of  prosecution,  and  the  vvaste  and 
misery  attendant  upon  fine  and  confiscation. 

“ Oh,  but  the  duties  upon  the  colony  trade 
produce  revenue  to  us.”  I daré  say  they  do : 
and  what  then?  Must  you  govern  a country 
in  order  to  tax  your  trade  with  it."*  Is  there 
that  country  that  does  not  produce  revenue 
to  you?  You  tax  your  trade  with  Britain, 
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don’t  you?  and  do  you  govern  Britain  ? You 
tax  British  goods  as  high  as  smuggUng  will 
permit : could  you  tax  them  higher  if  tbey 
carne  from  the  colonies  ? — would  you  if  you 
could? — would  you  tax  your  own  subjeets 
bigber  tban  you  would  strangers  ? 

I will  sbow  you  bow  you  may  get  revenue 
out  of  tbem : I will  sbow  you  the  way,  and 
the  only  way  in  which,  if  you  choose  iniquity, 
you  may  make  it  profitable.  Tax  none  of 
their  produce,  tax  none  of  your  imports  from 
tbem ; of  all  such  taxes,  every  penny  is  paid 
by  yourselves.  Tax  your  exports  to  them : 
tax  all  your  exports  to  them : tax  them  as 
high  as  smuggling  will  admit:  of  all  such 
taxes,  every  penny  is  paid  by  them. 

I will  show  you  how  much  more  you  could 
get  in  this  way  from  them  than  from  foreign- 
ers.  You  could  not,  it  must  be  confessed,  get, 
iinless  by  accident,  more  per  cent,  on  what 
they  took  from  you,  than  on  what  foreigners 
took  from  you;  for  smuggling,  which  limits 
the  rate  per  cent,  you  could  thus  levy  upon 
foreigners,  limits  in  like  manner  the  rate 
per  cent,  you  could  levy  upon  your  vassals. 
Remóte  countries  like  the  colonies  might 
indeed  afford  less  facility  for  smuggling  out 
of  France  than  contiguous  countries,  and  so, 
the  expense  of  smuggling  being  the  greater, 
the  tax  would  admit  of  being  set  higher  with- 
out  having  the  productiveness  of  it  destroyed 
by  smuggling:  but  whatever  latitude  is  thus 
given,  is  given,  you  see,  not  by  alienship  but 
by  distance. 

You  could  not,  I say,  get  more  per  cent, 
in  this  way  from  your  vassals,  as  such,  than 
if  they  were  foreigners ; but  what  you  could 
get  from  them,  is  that  same  rate  of  profit, 
with  greater  certainty  as  to  the  extent  of  it. 
Foreigners  might  quit  your  market  at  any 
time : and  would  quit  it,  if,  after  the  tax  thus 
levied  upon  them,  they  could  not  get  the 
goods  they  want,  upon  as  good  terms  from 
you  as  elsewhere.  Your  own  vassals  could 
not  quit  your  market,  except  in  as  far  as  smug- 
gling would  enable  them ; for  by  the  supposi- 
tion  they  have  no  other.  Upon  foreigners  the 
tax  is  an  experiment,  and  what  you  risk  by 
the  experiment  is,  the  temporary  distress 
to  individuáis  proportioned  to  the  decrease, 
whatever  it  he,  of  that  branch  of  trade : for 
as  to  the  absolute  sum  of  trade,  or,  to  speak 
more  distinctly,  of  national  wealth,  it  suffers 
nothing,  as  you  have  seen,  beyond  the  amount 
ot  the  relative  and  momentary  decrease : so 
that  the  whole  produce  of  this  tax  is  so  much 
cleargain  to  the  revenue,  for  which  nothing  is 
paid,  or  so  much  as  risked,  beyond  the  above- 
inentioned  momentary  and  contingent  dis- 
tress to  individual  traders.  Upon  your  own 
vassals  there  is  nothing  for  experiment  to  as- 
certain : you  have  them  in  a jail,  and  you 
set  what  price  you  please  on  their  existence ; 
only  you  must  keep  the  door  well  locked, 


and  if  the  jail  be  a large  one,  this  may  be  no 
such  easy  matter.  In  Guadalupe,  Martinico, 
and  St.  Domingo,  what  could  the  expense 
amount  to — the  prisoners  all  refractory,  and 
making  holes  and  beating  down  doors  and 
walls,  at  every  opportunity,  with  people  on 
the  outside  to  help  them?  Let  those  calcú- 
late who  may  think  it  worth  their  while. 

In  all  this  there  are  no  figures — why? 
because  nothing  turns  upon  figures.  Figures 
might  show  what'  the  incomes  of  your  colo- 
nists  amount  to ; and  what  the  incomes  of 
your  colonista  amount  to  is  nothing  to  you, 
for  they  are  their  incomes,  and  not  yours. 
Figures  might  show  the  amount  of  your  im- 
ports from  your  colonies ; and  it  makes  no- 
thing to  the  question ; for  they  do  not  sell  it 
you  without  being  paid  for  it,  and  they  would 
not  be  the  less  glad  to  be  paid  for  it  for  being 
free.  Figures  might  show  the  produce  of 
your  taxes  on  those  imports ; and  it  makes 
nothing  to  the  question,  for  you  might  get  it 
equally  whether  the  producers  of  those  ar- 
ticles  were  dependent  or  independent,  and  it 
is  your  own  people  at  home  that  pay  it.  Fi- 
gures might  show,  what  you  sold  in  the  way 
of  exports  to  your  colonists  in  this  and  that 
shape : and  it  makes  nothing  to  the  question 
for  consumption,  not  sale,  is  the  final  use  oí 
production,  and  if  you  did  not  sell  it  in  that 
shape,  you  would  sell  it  or  consume  it  in  an- 
other.  Figures  might  show  you  the  amount 
of  the  taxes  you  levy  on  those  exports : and 
nothing  turns  upon  that  amount ; for  if  the 
price  of  the  article  will  bear  the  amount  of 
the  tax  without  the  help  of  such  a monopoly 
as  subjection  only  can  insure,  you  may  get 
it  from  them  when  independent  as  well  as 
from  other  foreigners,  and  if  it  will  not,  nei- 
ther  will  they  bear  to  see  it  raised  so  high,  ñor 
will  you  bear  to  raise  it  so  high,  as  to  pay 
the  expense  of  a marine  capable  of  blocking 
up  all  their  ports,  and  defending  so  many  vast 
and  distant  countries  against  the  rival  powers, 
with  the  inhabitants  on  their  side. 

“ Oh,  but  they  are  a great  part  of  our 
power.”  Say  rather,  the  whole  of  your  weak- 
ness.  In  your  own  natural  body,  you  are  im- 
pregnable ; in  those  unnatural  excrescences, 
you  are  vulnerable.  Are  you  attacked  at  home  ? 
not  a man  can  you  ever  get  from  them  ; not 
a sixpence.  Are  they  attacked  ? they  draw 
upon  you  for  fleets  and  arrales. 

If  you  were  resolved  to  keep  tbem,  could 
you  ? It  may  be  worth  your  consideration.  Is 
it  not  matter  of  some  doubt,  even  now  when 
you  have  them  to  defend  only  against  them- 
selves : can  there  be  a moment’s  doubt,  when 
the  power  of  Britain  is  thrown  into  the  scale? 
Five  men  of  war,  I think,  or  some  such  raat- 
ter,  you  have  ordered  out  to  defend  them 
against  one  anotber.  Ask  your  minister  of 
the  marine,  can  he  spare  fifty  more  to  defend 
them  against  their  protectora  ? Fiíteen  thou» 
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eand  are  bound  fbr  Martinico  to  fight  aristó- 
crata : aak  your  war-minister  whether  Cus- 
tine  can  apare  30,000  more  of  his  best  men 
to  fight  Britons. 

Do  not  feed  yourselves  with  illusions.  You 
cannot  be  everywhere : you  cannot  do  every 
thing.  Your  resources,  great  as  they  are, 
have  atill  their  limits.  The  land  is  yours. 
But  do  you  think  it  possible  for  you  to  keep 
it  so,  and  the  sea  likewise  ? — the  land  against 
every  body,  and  at  the  same  time  the  sea 
against  Britain  ? Look  back  a little.  Could 
Spain,  Holland,  and  America  together,  save 
you  from  the  lOth  of  April?  How  will  it  be 
now?  America  is  neutral.  Spain  and  Holland 
are  against  you.  Send  as  many  ships  as  you 
can,  England  alone  can  send  double  the  num- 
ber,  and  if  that  be  not  sufficient,  treble. 

“ Oh,  but  times  are  changed.”  I daré  be- 
lieve  it.  What  superior  bravery  can  do  wdll 
be  done.  But  how  little  does  that  amount 
to  on  such  an  element?  Can  bravery  keep  a 
ship  from  sinking  ? With  skill  anything  like 
equal,  can  any  possible  difference  in  point  of 
bravery  make  up  for  the  difference  between 
two  and  one  ? 

Consider  a little : a ship  is  not  a torni,  that 
you  can  bombard  it  with  orators,  and  docrees 
for  the  encouragement  of  desertion,  and  de- 
clarations  of  the  rights  of  men ; a ship  is  not 
a town,  out  of  which  the  lukewarm  can  slip 
away,  or  into  which  a few  friends  can  give 
you  adinittance.  You  are  brave : but  neither 
are  English  seamen  remarkably  deficient  in 
point  of  bravery.  If  you  have  your  lights, 
they  have  their  prejudices : they  may  find  it 
not  80  easy  as  you  may  think  to  comprehend 
the  doctrine  of  forced  liberty : they  may  pre- 
fer  a made  constitution  which  gives  tranquil- 
lity,  to  an  unmade  one  under  which  seciirity 
is  yet  to  come : they  may  question  the  right 
of  the  thousands  who  address  you,  to  answer 
for  the  millions  who  are  bid  to  abhor  you : 
they  may  prefer  the  George  whom  they  know, 
to  a Frost  whom  they  never  heard  of. 

Hear  a paradox — it  is  a true  one.  Give  up 
your  colonies,  they  are  yours:  keep  them, 
they  are  ours.  This  is  what  I most  tremble 
at : excuse  me  — I am  an  Englishman  — it 
touches  me  the  most  nearly. 

“ Oh,  but  the  people  of  Bourdeaux.”— 
Well — what  of  the  people  of  Bourdeaux? 
Are  the  passions  of  one  to^vn  to  set  at  nought 
the  interest  of  the  whole  nation?  Are  jus- 
tice,  prosperity,  possibility,  to  be  fought  with 
for  their  sake?  Think  more  honouiably  of 
their  patriotism.  Address  them,  enlighten 
them,  persuade  them  : and  if  you  find  a dif- 
ficulty  in  bridling  that  speck  on  your  own 
continent,  think  whether  you  will  find  it 
easier  to  njaster  so  many  vast  and  distant 
islands,  with  Britain  on  their  side. 

To  yield  to  justice  is  what  must  happen 
to  the  mightiest  and  proudest  nations.  Dis- 


grace  or  honour  follows,  according  to  the 
mode.  Britain  yielded  to  America : Britain 
yielded  to  Ireland.  On  which  occasion  was 
her  dignity  best  preservad  ? 

Sitting  where  you  do,  cali  it  not  courage 
to  drive  on  in  the  track  of  war  and  violence. 

There  is  nothing  in  such  courage  that  is 
not  compatible  with  the  basest  cowardice. 
The  passions  you  gratify  are  your  own  pas- 
sions : but  the  blood  you  shed  is  the  blood  of 
your  fellow-citizens. 

Who  can  say  what  it  costs  you  at  present 
to  guard  colonies  ? Who  can  say  what  you 
might  save  by  parting  with  them?  — I should 
be  afraid  to  say  it — almost  the  whole  of  your 
marine  ? What  do  you  keep  a marine  for  but 
to  guard  colonies  ? Whom  have  you  to  fear 
but  the  English  ? and  why,  but  for  your  co- 
lonies? To  defend  your  trade,  say  you?  Do 
US  justice,  we  are  not  pirates.  We  should 
not  meddle  with  your  merchantmen,  if  you 
had  not  a single  frigate : we  should  not  in- 
vade your  coasts,  if  you  had  not  a single  fort. 
We  have  ambition  and  injustice  enough,  but 
it  does  not  show  itself  in  that  shape.  Do  we 
hurt  the  trade  of  Denmark,  Sweden,  Naples, 
any  of  the  inferior  povvers  ? Never : except 
they  carry  your  trade  for  you,  when  you  are 

at  war  with  us  for  colonies What  do  I say? 

If  we  ourselves  have  a marine,  it  is  not  for 
trade,  it  is  for  colonies : it  is  because  some  of 
US  long  to  take  your  colonies,  all  of  us  fear 
your  taking  ours. 

Is  consistency  worth  preserving?  Is  your 
boasted  conquest-abjuring  decree — that  de- 
cree which  might  indeed  be  boasted  of  if  it 
were  kept  — is  that  most  beneficial  of  all  lavvs 
to  be  anything  better  than  waste  paper  ? The 
letter,  1 fear,  has  been  longbroken  : the  spirit 
of  it  may  be  yet  restored,  and  restored  with 
added  lustre.  Set  free  your  colonies,  then 
everything  is  as  it  should  be.  “ We  incor- 
porated  Savoy  and  Avignon,”  you  may  say, 
“ because  it  was  their  wish  to  join  us : we 
part  with  our  distant  brethren,  because  like 
US  they  choose  to  be  governed  by  themselves. 
Mutual  convenience  sanctioned  our  compli- 
ance  with  the  wishes  of  our  foreign  neigh- 
bours : mutual  inconvenience,  the  result  of 
umiatural  conjunction  — mutual  inconveni- 
ence, as  soon  as  it  was  understood,  made  us 
follow,  and  even  anticipate  the  \vishes  of  our 
distant  fellow-citizens.  Reduction  oí  the  ex- 
penses of  defence  was  the  inducement  to  our 
unión  with  those  whom  we  either  bordered 
on  or  inclosed : the  same  advantage,  but  in 
a much  superior  degree,  rewards  us  for  the 
respect  we  show  to  the  wishes  and  interests 

of  the  inhabitants  of  another  hemisphere.  To 

neutral  powers  we  give  much  cause  for  satis- 
faction,  none  for  jealousy.  Our  acquisitions 
are  two  small  provinces : our  sacrifices  are, 
besides  continental  settlements  in  every  quar- 
ter  of  the  globe,  a roultitude  of  islands,  the 
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least  of  them  capable  of  holding  both  our  ac- 
quisitions.”  Were  such  your  language,  every- 
thing  would  be  explained,  everything  set  to 
ríghts.  While  you  take  what  suits  you,  keep- 
ing  what  does  not  suit  you,  you  aspire  openly 
to  universal  domination : witb  fraternity  iii 
your  lips,  you  declare  war  against  mankind. 
Shake  off  your  splendid  incumbrances,  the 
sins  of  your  vouth  are  atoned  for,  and  your 
character  for  truth,  probity,  tnoderation,  and 
philanthropy  built  on  everlasting  ground. 

In  the  event  of  a rupture  with  Spain,  you 
have  designs,  I think,  in  favour  of  her  colo- 
nies.  With  what  view?  To  keep  them? 
Say  so  boldly,  and  acknowledge  yourselyes 
wortiiy  successors  of  Louis  XIV.  To  give 
them  independence  ? Why  not  give  it  then 
where  it  is  already  in  your  power  to  give  it  ? 
Will  you  put  your  constituents  to  an  immense 
expense  for  the  chance  of  giving  liberty,  and 
refuse  it  when  you  can  give  it  for  a certainty 
and  for  nothing.  Compare  the  pictures  — 
liberty  without  bloodshed  on  the  one  hand ; 
bloodshed,  with  only  a chance  for  liberty,  on 
theother.  Which  is  the  best  present?  Which 
of  the  two  is  most  congenial  to  your  taste  ? 
Is  it  the  bloody  one  ? Go  then  to  those  co- 
lonists  — go  with  liberty  on  your  lips,  and 
with  fetters  in  your  hands — go  and  hearthem 
make  this  answer  : “ Frenchmen,  we  believe 
you  intend  liberty  for  us  strangers,  when  we 
have  seen  you  give  it  to  your  own  brethren !” 

You  who  hold  us  so  cheap,  who  look  down 
with  such  contemptuous  pity  on  our  corrup 
tion,  on  our  prejudices,  on  our  imperfect  li- 
berty— how  long  will  you  take  our  example 
to  govern  you,  and  of  all  parts  of  it  those 
which  are  least  defensibie  ? Is  it  a secret  to 
you  any  more  than  to  ourselves,  that  they 
cost  US  much,  that  they  yield  us  nothing — 
that  our  goveriiment  makes  us  pay  them  for 
suffering  it  to  govern  them  — and  that  all  the 
use  or  purpose  of  this  compact  is  to  make 
places,  and  wars  that  breed  more  places? 

You  who  look  down  with  so  much  disdain 
on  our  corruption,  on  our  prejudices,  on  our 
imperfect  liberty,  how  long  will  you  submit 
to  copy  a System,  in  which  corruption  and 
prejudice  are  in  league  to  destroy  liberty? — 
a compact  between  governmentand  its  colo- 
nies,  of  which  the  mother  country  is  the 
sacrifice  and  the  dupe? 

You  have  seen  hitherto  only  what  is  es- 
sential  — collatcral  advanta^es  crowd  in  in 
numbers.  Saving  of  the  time  of  public  men, 
simpliíication  of  governinent,  preservation  of 
internal  barmony,  propagation  of  liberty  and 
good  government  over  the  earth. 

You  are  chosen  by  the  people  : you  mean 
to  be  so ; you  are  cliosen  by  the  most  nume- 
rous  part,  who  must  be  the  least  learned,  of 
the  people.  This  quality,  with  all  its  advan  • 
tages  and  disadvantages,  you  the  children  of 
the  people,  must  expect  more  or  less  to  par-  | 


take  of.  Inform  yourselves  as  you  can,  labour 
as  you  will,  reduce  your  business  as  much  as 
you  will,  you  need  not  fear  the  finding  it  too 
íight  for  you.  What  a mountain  of  argumenta 
and  calculations  must  you  have  to  struggle 
under,  if  you  persevere  in  the  system  of  co- 
lony-holding,  with  its  monopolies  and  counter- 
monopolies  1 What  a cover  for  tyranny  and 
peculation  ! Give  your  commissaries  insuf- 
ficient  power,  they  are  laughed  at : give  them 
sufficient,  your  servants  become  dangerousto 
their  masters.  All  this  plague  you  get  rid  of, 
by  the  simple  expedient  of  letting  go  those 
whom  you  have  no  right  to  meddle  with. 
Cleared  of  all  this  rubbish  of  mischievous  and 
false  Science,  your  laws  will  be  free  to  put 
on  their  best  ornament : then,  and  not  till 
then,  you  may  see  them  simple  as  they  ought 
to  be — simple  as  those  who  sent  you,  simple 
as  yourselves.  Yes,  citizens,  your  time,  all 
the  time  you  either  have  or  can  make,  is  the 
property  of  those  who  know  you  and  whom 
you  know  : you  have  none  to  bestow  upon 
those  distant  strangers. 

Great  differences  of  opinión,  and  those  at- 
tended  with  no  little  warmth,  between  the 
tolerators  and  proscribers  of  negro  slavery : — 
emancipation  throws  all  these  beartburnings 
and  difficulties  out  of  doors ; it  is  a middle 
term  in  which  all  parties  may  agree.  Keep 
the  silgar  islands,  it  is  impossible  for  you 
to  do  right: — let  go  the  negroes,  you  have 
no  silgar,  and  the  reason  for  keeping  these 
colonies  is  at  an  end;  keep  the  negroes,  you 
trample  upon  the  declaration  of  rights,  and 
act  in  the  teeth  of  principie.  Scruples  must 
have  a term : how  silgar  is  raised  is  what  you 
need  not  trouble  yourselves  about,  so  long 
as  you  do  not  direct  the  raising  it.  Reform 
the  world  by  example,  you  act  generously 
and  wisely:  reform  the  world  by  forcé,  you 
might  as  well  reform  the  moon,  and  the  de- 
sign  is  fit  only  for  lunatics. 

The  good  you  do  will  not  be  confined  to 
yourselves.  It  will  extend  to  us:  I do  not 
mean  to  our  ministry,  who  affront  you,  but 
to  the  nation,  which  yon  most  wish  to  find 
your  friend.  No,  there  is  no  endto  the  good 
you  may  do  to  the  world  : there  is  no  end  to 
the  power  that  you  may  exercise  over  it.  By 
emancipating  your  own  colonies,  you  may 
emancipate  ours:  by  settingthe  example,  you 
may  open  our  eyes  and  forcé  us  to  tbllow  it. 
By  reducing  your  own  marine  you  may  re- 
duce our  marine:  by  reducing  our  marine, 
yo'i  muy  reduce  our  taxes : by  reducing  our 
taxes,  you  may  reduce  our  places ; by  re- 
ducing our  places,  you  may  reduce  our  cor- 
ruptive  inílu.nicí. 

By  emancipating  our  colomts,  you  may 
thus  purify  our  parliament:  you, may  purify 
our  constitution  — you  must  not  destroy  it. 
Excuse  US,  we  are  a slow  people,  and  a Úttle 
obstínate : we  are  used  to  it,  and  it  answera 
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• our  purpose.  Tou  shall  not  destroy  it : but 
¡f  purifying  it  in  that  slow  way  will  satisfy 
you,  we  can’t  help  your  purlfying  it. 

A Word  is  enough  for  your  East  India  pos- 
sessions.  AfFections  apart,  which  are  as  yet 
unknown,  whatever  applies  to  the  West  In- 
dies,  applies  to  the  East  with  double  forcé. 
The  islands  present  no  difficulty : the  popu- 
lation  there  is  French : they  are  ripe  for  self- 
government.  There  remains  the  continent : 
you  know  how  things  are  changed  there : — 
the  power  of  Tippoo  is  no  more.  Would 
the  tree  of  liberty  grow  there,  if  planted? 
Would  the  declaration  of  rights  transíate  into 
Shanscrit  f Would  Bramin,  Chetree,  Bice, 
Sooder,  «adHallachore  meet  on  eqiial  ground? 
If  not,  you  may  find  some  difficulty  in  giving 
them  to  themselves.  You  may  find  yourselves 
reduced  by  mere  necessity  to  what  we  should 
cali  here  a practical  plan.  If  it  is  determined 
they  must  ha.ve  masters,  you  will  then  look 
out  for  the  least  bad  ones  that  could  take 
them  t and  after  all  that  we  have  heard,  I 
question  whether  you  would  find  any  less  bad 
than  our  English  company.  If  these  merchants 
would  give  you  anything  for  the  bargain,  it 
would  be  so  much  clear  gain  to  you:  and  not 
impossible  but  they  might.  You  know  better 
than  to  think  of  obtaining  for  the  quiet  pos- 
session  of  these  provinces  anything  like  what 
would  be  spent  at  the  first  word  for  the  chance 
of  taking  them  by  forcé : the  pleasure  of  ra- 
piñe, bloodshed,  and  devastation  is  not  to  be 
set  at  so  low  a price : but  something  surely 
they  would  give  you.  Though  to  you  the 
.country  is  a burthen,  it  does  not  follow  that 
to  them  it  might  not  be  a bcnefit.  Though 
even  the  whole  of  their  vast  possessions  were 
a burthen  to  them,  the  burthen,  instead  of 
being  increased,  might  be  diminished  by  the 
addition : the  expense  of  defence  might  be 
reduced:  Pondicherry  might  be  to  them  what 
Savoy  is  to  you. 

But  enough  of  suppositions  and  conjec- 
tures.  How  you  part  with  the  poor  people 
who  are  now  your  slaves,  is  after  all  a sub- 
ordínate consideration  : the  essential  tbing  is 
to  get  rid  of  them : You  ought  to  do  so  if 
nobody  would  take  them  without  being  paid 
for  it.  Whatever  be  their  rights,  they  have 
no  such  right  as  that  of  forcing  you  to  govern 
them  to  your  own  prejudice 

“ Oh,  but  you  are  a bireling:  You  are  a 
tool  of  your  king,  and  of  bis  East  India  com- 
pany: they  have  employed  you  to  tell  us  a 
fine  story,  and  persuade  us  to  strip  ourselves 
of  our  colonies,  not  being  able  to  rob  us  of 
them  themselves.”. — O yes,  I am  all  that: 
Ihave  not  bread  to  eat,  and  no  sooner  is  your 
decree  come  out,  than  I get  £30,000  from 
the  company,  and  a peerage  from  the  king — ^ 
I am  a hireling ; — but  will  yon  then  betray 
the  interest  of  your  constituents,  because  a 
man  has  been  hired  to  show  it  you  ? Jt 
Voi..  IV. 


would  be  of  use  to  England: — but  are  there 
no  such  things  as  common  interests,  and  are 
you  never  to  serve  yourselves  but  upon  con- 
dition  of  not  serving  others  at  the  sametime? 
Is  your  love  for  your  brethren  so  much  weaker 
than  your  hatred  of  your  neighbours?  h 
would  be  of  use  to  England : — but  are  Enq- 
land  and  king  of  England  terms  so  perfectly 
synonymous,  and  do  you  of  all  men  think 
so?  The  king’ s interest  would  be  served  bq 
it:  — but  by  knowing  a man’s  interest,  hís 
true  and  lasting  interest,  are  you  always  cer- 
tain  of  his  wislies  ? Is  consummate  wisdom 
among  the  attributes  of  his  ministers  ? Have 
they  no  passions  to  blind,  have  they  no  pre- 
judices  to  mislead  them  ? Are  you  so  unable 
to  comprehend  your  own  interest,  that  it  is 
oniy  fróm  the  opinión  of  others  that  you  can 
learn  it,  and  those  your  enemies  ? The  king 
of  England  is  your  enemy:  — but  because 
he  is  so,  wll  you  put  yourselves  under  bis 
command?  Shall  it  be  in  the  power  of  an 
eneiny  to  make  you  do  as  he  picases,  only  by 
employing  somebody  to  propose  the  contrary  ? 
See  what  a man  exposes  himself  to  by  lis- 
tening  to  such  impertinences  ! I am  hired: 
but  are  not  advocates  hired,  as  often  as  a 
question  comes  before  a court  of  justicc?  and 
is  justice  on  either  side,  because  men  are  paid 
on  both  sides?  Legislators,  suffer  me  to 
give  you  a warning — this  is  not  the  only  oc- 
casion  on  which  it  may  have  its  use.  Those, 
if  any  such  there  be,  who  cali  attention  ofí 
from  the  arguments  that  are  offered  to  the 
motives  of  him  who  offers  them,  show  how 
huinble  their  conception  is,  either  of  the  good- 
ness  of  their  cause,  of  the  strength  of  their 
own  powers,  or  of  the  solidity  of  your  judg- 
ment,  not  to  say  of  all  three.  If  they  prac- 
tise  upon  you  by  suggestions  so  wide  from 
reason,  it  is  because  they  either  fear  or  hope 
to  find  you  incapable  of  being  goverued  by  it. 

A Word  of  recapitulation,  and  I have  done. 
You  will,  I say,  give  up  your  colonies  — 
because  you  have  no  right  to  govern  them, 
because  they  had  rather  not  be  governed  by 
you,  because  it  is  against  their  interest  to  be 
governed  by  you,  because  you  get  nothing 
by  governing  them,  because  you  cannot  keep 
them,  because  the  expense  of  trying  to  keep 
them  would  be  ruinous,  because  your  consti- 
tution  would  suffer  by  your  keeping  them, 
because  your  principies  í’orbid  your  keeping 
them,  and  because  you  would  do  good  to  all 
the  world  by  parting  with  them.  In  all  this 
is  there  a syllable  not  true  ? But  though 
three-fourths  of  it  were  false,  the  conclusión 
would  be  still  the  same.  Rise,  then,  superioi 
to  prejudice  and  passion:  the  object  is  worth 
the  labour.  Suffer  not  even  your  virtues  to 
prejudice  you  againsteach  otber:  keep  honour 
within  its  bounds ; ñor  spurn  the  decrees  of 
justice  because  confirmed  by  prudence. 

To  conclude.  If  hatred  is  your  ruhng 
Dd 
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passion,  and  the  gratification  of  it  your  first 
object,  you  will  still  grasp  your  colonies.  If 
the  happiness  of  mankind  is  your  object,  and 
thc  declaration  of  rights  your  guide,  you  will 

set  them  free The  sooner*the  better : it 

costs  you  but  a word  : and  by  that  word  you 
cover  yourselves  with  the  purest  glory. 


POSTSCRIPT,  24'*'  June  1829. 

An  argument,  that  had  not  as  yet  pre- 
sented  itself  to  the  view  of  the  author  when 
penning  the  accompanying  tract,  is  furnished 
by  the  consi deration  of  the  quantity  of  the 
matter  of  good,  operating  to  the  eflfect  of 
corruption,  in  the  shape  of  patronage. 

As  a Citizen  of  Great  Britain  and  Ireland, 
he  is  thereby  confirmed  in  the  same  opinions, 
and  accordingly  in  the  same  wishes.  But,  as 
a Citizen  of  the  British  Empire,  including  the 
sixty  millions  already  under  its  government 
in  British  India,  and  the  forty  millions  likely 
to  be  under  its  government  in  the  vicinity  of 
British  India,  not  to  speak  of  the  one  hundred 
and  fifty  millions,  as  some  say,  or  three  hun- 
dred millions,  as  the  Russians  say,  of  the  con- 
tiguous  Empire  of  China, — his  opinions  and 
consequent  wishes  are  the  reverse.  So  like- 
wise,  regard  being  had  to  the  colonization  of 
Australia;  especially  if  the  accountgiven  of 


the  intended  settleraent  on  the  Swan  Rirer 
in  the  Quarterly  Review  for  April  1829,  and 
ÍTom  it  in  the  Moming  Chronicle  of  26th 
April  1829,  be  correct — In  regard  to  Aus^ 
tralia,  it  is  in  his  eyes  preponderantly  pro- 
bable that,  long  before  this  century  is  at  an 
end,  the  settlements  in  that  vast  and  distant 
country  will,  all  of  them,  have  emancipated 
themselves,  changing  the  government  from 
a dependency  on  the  English  monarchy,  into 
a representative  democracy. 

Dilemma',  applying  to  a distant  dependency, 
this.  Admit  no  appeal  (judicial  appeal,)  you 
thereby,  unless  your  government  is  purely 
military,  establiái  independenee : admit  ap» 
peal,  you  thereby  subject  the  vast  many  ol 
those  who  can  not  afford  the  expense  of  the 
appeal,  to  slavery  under  the  relatively  few 
who  can. 

In  most  of  the  copies  wliich,  from  time  to 
time,  were  distributed  in  the  way  of  gift,  in- 
serted  in  MS.  at  the  bottom  of  the  first  page, 
in  the  form  of  a note  to  the  title,  was  the 
memorándum  following:  — 

“ Anno  1793,  written  just  before  the  de- 
parture  of  M.  Talleyrand,  on  the  occasion 
of  the  rupture  between  France  and  England. 
Copy  gi  ven  to  Talleyrand’s  secretary,  Galloís, 
who  talked  of  translating  it.” 
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Jeremy  Benlham  to  General  Lafayétte. 

My  ever  dear  Lafayette  ! — Yoiir  commands  are  laws:  subject-matter  this  question 
• — “ In  France,  shall  we,  or  shall  we  not,  bave  a Chamber  of  Peers?”  On  this  question  you 
desire  my  thoughts : bere  they  are  at  your  Service.  For  tbese  thoughts,  you  are  not  respon- 
sible : ñor  for  any  part  of  them.  What  yours  are,  I bave  nev.er  known : ñor,  antecedently 
to  your  receipt  of  this  paper,  would  I know  them  if  I could  belp  it.  My  wish  has  all  along 
been  — that  mine  on  this  subject  should  be  free  from  all  bias ; and  that  they  should  stand 
or  fall  by  their  own  strength.  Proud  and  gratiñed  of  course  shall  I be,  in  proportion  as  my 
, notions  of  what  is  best  are  found  to  coincide  with  yours. 

With  yours?  — Yes:  and,  I will  add,  with  those  of  our  beloved  King. 

As  to  any  points,  on  which,  in  either  instance,  I fail  to  experience  this  good  fortune,  set 
any  of  the  honest  and  talented  men  whose  qualifications  have  come  within  your  observation 
set  them  to  apply  correction  to  any  such  errors  as  it  may  have  happened  to  me  to  fall 
into.  In  this  way,  at  any  rate,  I may  have  the  satisfaction  of  being  of  use  to  our  dear 
country : and  it  matters  not  in  what  proportion  it  may  be  in  the  one  way,  and  in  what 
proportion  in  the  other.  'Wbosoever,  if  any  one,  writes  accordingly,  — desire  him  to 
write  altogether  at  his  case,  speaking  of  my  thoughts,  in  the  terms,  whatsoever  they  are, 
in  which  his  own  as  to  mine  bappen  to  present  theraselves. 


QueerCa  Square  Place,  Westminster,  Lundon, 
\5th  October  1830. 


JEREMY  BENTHAM 

TO  HIS 

PELLO W-CITIZENS  OF  FRANCB, 

ON 
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§ I.  Introduction. 

Felt.ow-Citizens, 

1.  “ Your  predecessors  made  me  a French 
Citizen  : hear  me  speak  like  one.”  So  said  I 
for  the  first  time  anno  1792.  Hear  me  now 
speak  thiis  for  this  second  time. 

2.  Two  great  questions  are  now  on  the 
carpet  — 

I.  A House  of  Peers  is  in  existence;  — 
shall  it  be  discarded  ? 1 say  — Yes. 

II.  A Senate  is  proposed  to  be  instituted ; 
— shall  it  be  instituted  ? I say  — No. 

3.  If  deception  be  not  a man’s  object,  he 
cannot  make  known  too  early  the  end  he  is 
endeavouring  to  lead  his  readers  to.  With 
me  this  is  a general  rule:  on  the  present 
occasion,  such  (you  see)  is  my  practice. 

4.  On  matters  of  government  more  parti- 
cularly,  no  proposition  do  I,  on  any  occasion, 
make  without  reasons  — at  least,  what  to  me 
appear  such  — for  its  support.  On  every  oc- 
casion, these  reasons  have  the  greatest-happi- 
ness  principie  for  their  ground  and  source. 

For  any  accession  that  I ever  look  for  to 
any  such  proposition,  on  those  reasons  is,  on 
every  occasion,  my  solé  rebanee.  As  to  any 
influence  with  which  any  opinión,  declared 
by  me  to  be  mine,  might  be  supposed  to  act 
on  other  minds,  — merely  because  it  is  de- 
clared by  me  to  be  mine,  or  merely  because 
it  is  thought  to  be  mine,  — it  is  in  my  own 
account  set  down  as  exactly  equal  to  0 : lower 
than  this  it  cannot  be  set  by  anybody. 

5.  I have  by  me  a receipt  for  exhausting 
any  subject  a man  takes  in  hand.*  A good 
receipt  is  one  thing:  following  it  web  is 
another.  I have  done  my  best  towards  both 
things.  You  will  judge. 

6.  In  the  concisest  manner  possible in 

the  fewest  words  possible  — I hereby  submit 
to  your  view  the  reasons  by  which,  in  rela- 
tion  to  these  subjeets,  these  my  opiuions  have 
been  determined. 

7.  No  rhetoric  here ; no  appeal  to  passion ; 
no  recourse  to  imagination ; no  exercise  given 
to  the  art  of  deception  in  any  of  its  branches. 

. 8.  “ Strike,  but  hear,”  said  the  Athenian 
general  to  his  Spartan  ally,  on  the  occasion 
of  a diiference  of  opinión.  “ Be  angry  and 
sin  not,”  says  a Christian  apostle.  Be  as 


angry  as  you  please ; and  in  so  doing,  sin  as 
much  as  you  please,  say  I to  all  such  of  you, 
my  dear  and  admired  feUow-citizens,  whom 
I have  not  the  good  fortune  to  be  about  to 
see  agreeing  with  me.  Give  vent  to  your 
anger;  I defy  you  to  produce  any  in  me. 
Give  vent  to  your  anger ; but  give  the  pub- 
lic  and  me  the  benefit  of  your  reasons. 

9.  On  this  same  side,  others  there  will 
probably  be,  who  will  present  themselves  to 
you  with  arrows  taken  from  that  armoury  — . 
with  ornaments  taken  from  that  wardrobe. 
To  these  papers,  should  such  be  their  plea- 
sure,  they  may  refer  you,  for  better  security 
and  further  rebanee. 

§ II.  Tópica  on  the  carpet  as  to  a Second 
Chamber. 

1.  A Chamber  of  Peers,  a Senate,  or  nei- 
ther  the  one  ñor  the  other,  but  a Chamber  of 
Deputies  without  either : so  far  as  my  infor- 
mation  and  observation  are  correct,  this  is  the 
description  commonly  given  of  thrce  States 
of  things,  between  which  and  which  alone 
the  option  is  on  this  occasion  considered  as 
being  to  be  made. 

2.  But  in  my  view  of  the  matter,  this  de- 
scription wants  more  or  less  of  being  suffi- 
ciently  particular.  Subject- matters,  which, 
on  this  occasion,  require  to  be  taken  into  con- 
sideration,  or  will  of  themselves  come  into 
consideration,  are  these  which  fbllow : — 

I.  Powers  requisite  to  be  given  to  the  body 
in  question. 

TI.  Persons  by  whom  the  members  of  the 
body  in  question  shall,  in  the  several  cases, 
be  located. 

III.  Conditions  of  eligibility,  requisite  on 
the  part  of  the  persons  located : conditions  of 
eligibility,  as  you  say  in  French;  qualifica- 
tions,  as  we  say  in  English : the  French, 
clearer  and  more  expressive;  the  English, 
more  concise. 

3.  Neither  the  one  ñor  the  other,  say  I,  as 
above : quite  sufficient  the  chamber  of  de- 
puties, located  by  the  people ; that  is  to  say, 
by  a part  more  or  less  considerable  of  the 
w.hole  number  of  the  members  of  the*  great 
community  in  question : but,  as  to  what  part, 
that  belongs  not  to  the  present  question. 
Quite  suflScient  the  one  ruling,  or  Avith  a king 
co-ruling,  body : needless,  useless,  worse  thña 
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useless — that  is  to  say,  purely  maleficent,— 
Buch,  if  I tnistake  not,  will  be  seen  to  be 
every  body  that  can  be  attached  to  a chamber 
of  deputies,  in  such  sort  as  to  be  capable  of 
applying  a reto,  or  so  much  as  a cause  of  re- 
tardation  — a bar,  or  a drag  — to  any  of  its 
proceedings:  such,  whatsoever  bethepowers 
attributed  to  it,  whatsoever  the  persona  by 
W’hom  tbe  situation  composed  of  those  powers 
is  conferred. 

4 1.  The  powers  proposable  it  seems  ne- 

cessary  that  I should  present  to  your  view. 
— n.  The  description  of  the  locators  propo- 
sable it  seems  likewise  necessary  that  I should 

present  to  your  view iii.  As  to  qualifi. 

cations,  on  the  present  occasion  to  say  any- 
tbing  on  this  topic  would  not  be  consistent 
witb  the  Opinión  just  expressed,  with  the 
accompanying  reasons  for  its  support. 

5.  Powers  that  present  themselves  to  me 
as  proposable,  are  the  following : — 

I.  A share  in  the  legislative  authority  in 
the  supreme  grade.  For,  this  has  place  every- 
where : in  every  instance  in  which  legislative 
power  in  tlie  supreme  grade  is  exercised  by 
a representative  body — whether  acting  alone, 
or  in  conjunction  with  a monarch, — it  consti- 
tiites  the  basis  of  every  power  given  to  any 
other  body  added  to  it. 

n.  A portion  of  judicial  authority.  For  in 
France,  to  the  portion  of  supreme  legislative 
authority  in  question  this  appendage  stands 
attached  at  present.  And,  this  is  attached  to 
the  portion  of  legislative  authority  in  Eng- 
land,  in  the  case  of  the  second  chamber  called 
the  House  of  Lords : and,  in  the  Anglo- 
American  Union,  in  the  case  of  most  of  its 
compound  States  separately  taken,  as  well 
as  in  that  of  the  aggregate  body  composed  of 
deputies  sent  from  all  of  them,  styled  the 
Congress : Señale  is  the  denomination  given 
to  it  in  this  latter  case.* 

III.  A portion  of  administrative  authority 
in  the  supreme  grade.  For,  this  is  attached 
to  the  portion  of  legislative  authority  in  the 
Anglo-American  States,  in  the  case  of  that 
same  señale. 

6.  Solé  localors  that  seem  proposable,  and 

between  whom  the  option  will  ha  ve  to  be 
made,  these  two : — 

• In  speaking  of  the  chamber  of  peers,  as  like- 
wise of  its  proposed  substitute — a senate, — I use 
the  appellation  of  the  second  chamber,  because 
such  appears  to  me  to  be  the  practice.  But,  what- 
soever it  may  be  in  respect  of  any  other  order, 
it  has  not  been  so,  in  every  instance,  in  re^ect 
of  the  time  of  its  institution.  In  the  ^e  of  tbe 
Anglo-American  Congress,  mention  is  made  of 
the  House  of  Representótives  before  any  mention 
is  made  of  the  Senate. 

The  relative  lime  of  the  institution  being,  with 
reference  to  the  present  question,  matter  rather 
of  curiosity  than  importance,  if^  in  the  course  of 
this  address,  anything  is  said  in  support  qf  the 
above  observation,  the  place  it  occupies  will  be 
that  of  an  appendix. 
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I.  The  monarch,  of  course : — he  being  the 
sort  offuiictionary  by  whom  thU  power  is  pos- 

sessed  and  exercised  at  present in  France, 

in  England,  in  a word,  in  every  monarchy, 
in  and  under  which  there  is  a second  chamber, 
with  its  population,  in  addition  to  that  which 
is  composed  of  the  deputies  of  the  people. 

II.  A body,  on  the  members  of  which  this 
power  is  conferred.  Example — original  and 
most  illustrious — in  the  case  of  the  senate 
in  the  above-raentioned  congress,  the  aggre- 
gate composed  of  the  “ legislatures"  of  the 
several  States. 

7.  So  much  depending  on  the  situation  of 
the  locating  functionary  or  functionaries,  this 
topic  could  not,  on  the  present  occasion,  be 
passed  by. 

§ III.  Objections  to  any,  even  the  best  ap- 
pointed,  Second  Chamber. 

I.  Now  for  the  reasons,  by  which  my  re- 
jection  of  a second  chamber  has  been  deter- 
mined. 

1.  The  case  to  which  I apply  then),  in  the 
first  instance,  is — that  which  is  most  favour- 
able  to  a second  chamber: — that  is  to  say, 
the  supposition  — that  the  choice  made  — as 
well  in  respect  of  the  powers  conferred,  as  of 
the  sort  of  person  or  persons  by  whom  they 
are  conferred — is  that  which  stands  least  ex- 
posed  to  objection. 

II.  And,  for  argument  sake,  let  the  power 
conferred  be  — a share  in  the  legislative  au- 
thority alone,  unaccompanied  with  a share  in 
either  of  the  two  other  authorities. 

III.  And,  let  the  locators  be — either  those 
who  are  so  in  the  case  of  the  senate  of  the 
Anglo-American  congress  as  above ; or  those 
who  are  so  in  the  case  of  the  first  chamber  of 
that  same  congress — the  chamber,  the  mem- 
bers of  which  are  styled  the  representatives 
of  the  people. 

2.  If  I do  not  deceive  myself,  it  will  be 
seen — that,  whatsoever.be  the  strength  ofthe 
objection  in  the  case  which  I begin  with,  as 
being  the  most  favourable  case,  it  is  not  less 
in  any  other  proposable  case ; and  that,  more- 
over,  as  between  simplicity  and  complexity 
of  powers,  whatsoever  be  tbe  strength  of  the 
objection,  in  the  most  simple  case,  it  will  be 
seen  to  become  greater  and  greater,  as  the 
case  becomes  more  and  more  complicated. 

3 I.  Objection  the  first.  — On  the  advo- 

cates  of  this  appendage  lies  what  is  called  the 
onus  probandi  — the  burthen  of  proof.  On 
them,  if  there  be  any  net  benefit  produced  by 
it,— on  them  lies  the  obligation  of  bringing 
it  to  view.  Of  no  such  benefit  has  exhibition 
been  ever  made : of  benefit  in  some  shape 
or  other,  assumed  has  the  existence  been  by 
everybody ; proved  by  nobody. 

4.  Antecedently  to  all  developement  m de- 
tall, one  plain  reason  against  it  presents  itself 
to  a first  glance.  Of  a chamber  of  deputieo, 
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in  tbfi  cliaracter  of  ajirst  charaber — that  is  to 
sav,  first  ¡II  the  order  of  importance — ot  a le- 
pisl'ative  body — principally,  wbere  not  exclu- 
sively  acting  as  such- — the  utility,  nay,  the 
indispensable  necessity,  is  recognised  on  all 
sides ; the  existence  of  this  necessity  there- 
fore  mai/  be  — it  musí  be  — taken  for  a pos- 
túlate. But,  that  from  the  forcé  and  efficiency 
of  this  body,  the  existence  of  any  other  body 

before  which  must  be  carried,  ere  the  forcé 

of  law  be  given  to  it,  every  proposed  law  — 
should  not  make  deduction  more  or  less  con- 
siderable, is  not  possible:  the  time  during 
which  the  mensure  continúes  in  the  second 
chamber  before  it  is  otherwise  disposed  of,  is 
so  much  delay;  and,  even  supposing  aoío/jíion 
and  consummation  to  be  the  ultimate  result, 
i II  so  much  that  an  ultimate  negativa  is  not 
applied  to  it,  — still  delay,  so  long  as  it  lasts, 
is  a temporary  negative : and,  if  the  mensure 
lias  any  net  benefit  for  its  result,  the  valué 
of  the  loss  by  the  delay  is  in  the  exact  pro- 
portion  of  the  length  of  it. 

As  to  any  counter-presumptions,  these  will 
be  considered  presently. 

5 II.  Objection  the  second Needless- 

tiess.  Yes  : needless — utterly  needless  — 
may  be  seen  to  be  this  institution.  No  be-' 
nefit  in  any  determinóte  shape  having  ever 
been  held  up  to  view  as  resulting  from  it,  — 
if  then,  to  satisfy  the  reader  of  the  needless- 
ness  of  it,  — and  thence,  as  below,  of  the 
perniciousness  of  it,  — any thing  further  can 
be  done,  — it  must  be  by  looking  out  for  such 
supposable  benefit  as  the  nature  of  the  case 
may  be  capable  of  suggesting. 

6.  Supposable  need  the  first.  Need  of  the 
degree  of  consideration,  which,  without  this 
additional  body,  a mensure  cannot  receive. 
Supposable  reason  in  support  of  the  institu- 
tion : as  the  length  of  the  time  during  which 
the  measure  continúes  in  the  second  chamber, 
is  the  quantity  of  additional  consideration 
which  it  is  capable  of  receiving,  Ansmer — 
No  need  of  a second  chamber  follows.  For, 
to  the  first  helongs  the  power  of  giving  to 
the  mensure  whatsoever  length  of  considera- 
tion is,  in  the  opinión  of  that  same  first  cham- 
ber, best  ádaptedtoit:  and  the  correspondent 
quantity  of  deliberation  and  time  being  be- 
atowed  upon  it,  any  further  quantity  must, 
according  to  that  same  opinión,  be  useless, 
and  thence,  as  will  be  seen,  pernicious. 

7.  Supposable  need  the  second.  On  the 
part  of  the  members  of  the  legislature,  need 
of  a degree  of  appropriate  aptitude  not  other- 
wise likely  to  ha  ve  place.  But,  will  it  be  said 
that  to  the  second  chamber  belongs  more  ap- 
propriate aptitude — namely,  in  all  its  branches 
taken  together — than  to  the  first?  Consis- 
tently  with  the  above  postúlate,  this  cannot 
be  said : if  to  this  same  second  chamber  more 
such  appropriate  aptitude  belongs  than  to  the 
first,  not  second  ought  it  to  be,  but  first,  or 


rather  — what  upon  the  face  of  the  angumenfc 
appears  already  to  be  the  only  reasonable 
State  of  thíngs  — the  onlg  chamber, 

8.  — m.  Objection  the  third. — Unavoid- 
able  perniciousness : namely,  in  respect  of 
delay:  and,  in  the  first  place,  what  may  be 
styled  the  involuntarv  delay.  The  first  cham- 
ber giving  to  the  measure  whatsoever  delay 
is  attended  with  net  benefit,  or  say  profit, 
whatsoever  delay  is  given  to  it  by  the  second 
chamber  is  so  much  net  detriment  — so  much 
net  loss  in  the  account  of  profit  and  loss. 
And,  as  has  been  seen  above,  a quantity  more 
or  less  considerable  of  this  detriment  it  is 
not  in  the  power  of  the  second  chamber  to 
forbear  producing:  to  the  minimum  of  this 
quantity,  addition  it  is  capable  of  making  to 
an  amount  al  together  unlimited;  from  it,  it  is 
not  capable  of  making  subtraction  to  any  so 
much  as  the  smallest  amount. 

A quantity  of  time,  more  or  less  consider- 
able, is  thus  consumed  and  wasted  in  the 
second  chamber,  on  the  occasion  of  each  mea- 
sure : — at  any  rate,  the  time  employed  in  one 
proceeding,  — and,  if  there  be  proceedings 
more  than  one,  then,  in  addition  to  the  sum 
of  those  same  proceedings,  the  sum  of  the 
severa!  intervals  between  one  proceeding  and 
another. 

9.  — IV.  Objection  the  fourth Pernicious- 

ness in  respect  of  voluntary  delay: — in  re- 
spect of  whatsoever  delay  is  capable  of  being 
voluntarily,  or  say  purposely  produced,  in 
addition  to  that  which,  as  ahove,  has  place 
involuntarily,  as  in  the  case  of  the  motions 
of  theheartand  arteries — motions  produced 
without  any  exercise  given  to  the  faculty  of 
the  will.  To  the  amount  of  this  delay,  thence 
to  the  amount  of  evil  producible  by  it,  Kmit 
assignable  there  is  none. 

10.  — V.  Objection  the fifth.  — Frustration, 
or  say  utter  exclusión,  put  upon  the  benefit 
of  the  several  in  themselves  practicable  be- 
neficial  measures,  separately  considered.  In- 
stances  in  which  this  evil  will  have  place  are 
all  those  in  which,  but  for  the  delay,  invo- 
luntary  and  voluntary  together,  that  has  place, 
a measure  to  an  amount  more  or  less  bene- 
ficial  w’ould  have  been  adopted  and  carried 
into  eíFect ; but  which,  being  known  to  be 
in  capable  of  producing  such  its  eíFect,  if  not 
adopted  till  after  the  expiration  of  the  time 
in  question,—¡s,  by  that  consideration,  pre-- 
vented  from  being  brought  forward. 

11.  Note  here — that  the  appellatives  ¿rootí 
and  evil  being,  as  above,  mutually  intertrans- 
lateable,  not  only  may  positiva  good  be,  by 
this  means,  prevented  from  coming  into  exist- 
ence, but  positiva  evil,  to  any  amount,  mude 
to  come  into  existence.* 

• For  example,  of  the  severalva/amiríM  and 
casuolties  to  which  human  nature  stands  exposcd, 
see  a li&t  in  Constitutioml  Code,  Ch.  XI.  MinU~ 
tcrs  scveraily,  § 6,  Freveuíive  Service  MinUter,. 
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- 12. -i- Vi.  Oljectíonthesixth. — Pernidous- 
ness  by  all-comprehensive  delay  — by  delay 
and  prevention  of  aU  benefidal  measures  in 
the  lump,  by  means  of  the  aggregate  amount 
of  the  delays,  ¡nvoluntary  and  voluntary,  thus 
produced  by  the  existence  of  a second  cham- 
ber,  as  above. 

13.  The  present  is  a time  at  which  — the 
present  is  an  oceasion  on  which  — this  evil 
presents,  with  particular  forcé,  a claim  to  no- 
tice.  The  work  which  at  present,  my  fellow- 
dtizens,  you  have  in  hand  is  a work  of  regene- 
ration.  What  yon  have  to  make  is,  in  a word, 
an  all-comprehensive  code.  With  such  a work 
as  yet  to  create,  think  how  much  greater  the 
evil  of  delay  cannot  but  be,  when  compared 
with  what  it  would  be  if  that  same  code  were 
already  in  existence.  Not  that  everything  in 
the  existing  code  will  require  to  be  changed  : 
only  that,  with  a view  to  any  eventual  demand 
for  change,  everything  requires  to  be  looked  at. 

14.  In  the  first  chamber  — in  the  cham- 
* ber  of  deputies — the  protraction  to  which  the 

immense  future  contingent  mass  will  una- 
voidably  be  subjected,  will  receive  no  small 
accession  from  the  recent  arrangement,  by 
which  the  mouth  of  every  member  of  this 
same  chamber  hasbeen  opened,  to  the  purpose 
of  his  giving  origination  to  proposed  laws. 
The  miracle  which  the  Lord  wrought  upon 
the  stud  of  Balaam  (I  mean  them  no  disre- 
spect)  your  new  king  has  wrought  upon  your 
deputies. 

15.  The  tribune — that  ridicule-provoking 
machíne,  by  which  a palsy  has  been  struck 
upon  the  tongues  of  the  most  eloquent  people 
upon  earth  — . will  ere  long  be  consigned  to 
the  lumber-room;  and,  from  the  removal  of 
this  cause  of  impediment  to  speech,  the  inde- 
finito mass  of  inevitable  decay  in  action  will 
receive  ulterior  increase. 

16.  As  time  progresses,  so  will  the  quantity 
of  appropriate  instruction — the  quantity  of 
thought,  right  and  wrong  together,  bestowed 
upon  the  field  of  law,  and  of  expression,  in 
that  place  as  in  other  places,  given  to  that 
thought — the  number  of  speaking  members. 


Of  any  one  of  these  sorts  of  calamities,  take 
for  an  example  this  or  that  individual  instance : 
if  it  has  happened  for  want  of  a law.  by  which 
it  would  have  been  preventcd,  and  wnicn  would 
• have  passed  within.  the  time  bul  for  the  delay 
produced  by  the  second  chamber — but  which, 
by  the  delay  that  had  place  in  the  second  cham- 
ber,  was  prevented  from  being  passed  within 
that  time  ; here  is  a calamity  of  which  the  ex- 
istence of  the  second  chamber  is  the  cause. 

So,  on  the  other  hand,  in  the  rase  of  the  want 
of  a timely  repeal  of  a law  by  which  the  calamity 
in  question  was  produced  or  aggravated.» 


• This  may  be  seen  to  be  among  the  evils  re- 
•ulting  from  a too  extended  coH<in?/íM/í  territory; 
and,  in  a still  greater  degree,  from  distanl  de- 
pendencies. 


and  the  flueney  of  each  — in  a word,  the  quan- 
tity of  time  oceupied  by  each. 

17.  Turn  to  the  Anglo- American  States. 
Ask,  ofsuch  of  their  politically-instructed  and 
intelligent  citizens  as  shall  come  within  your 
reach  — ask,  if  from  this  cause  the  length  of 
discussion  is  not  receiving  continual  increase  ? 

18.  No  secret  to  the  enemies  of  your  feli- 

city  — no  secret  will  be  the  effect  of  the  all- 
comprehensive  delay  necessitated  by  a second 
chamber.  On  this  account,  as  well  as  on  so 
many  others  wlüch  remain  to  be  here  pre- 
sented  to  your  view,  the  incumbrance  will 
have  them  for  partisans  and  advocates ad- 

vócales strenuous  in  proportion  to  the  retar- 
da! i ve  weight  of  it. 

19.  Underour  “ matchless  constitution’’  (so 
the  phantom  has  christened  itself,)  this  power 
of  defeating  all  salutary  mensures  in  the  lump, 
— and  this  by  means  raised  above  the  sphere 
of  observation — is  an  engine  of  matchless 
efliciency  — an  engine,  of  the  capability  of 
which  no  part  is  ever  lost — an  engine  which 
at  all  times  is  made  the  most  of. 

20.  Accordingly,  as,  to  the  rulingfew,  abuse 
in  every  shape  is  profit — having  been  created 
and  preserved  by  them  for  that  purpose,  — 
that  which,  in  regard  to  removal  of  every 
part  of  that  same  abuse  — in  other  words,  in 
regard  to  reform  in  every  shape, — they  insist 
upon  is — that  it  shall  be  gradual.  A man  of 
this  stamp  is  as  fond  of  reform  as  you  or  any 
body,  only  it  must  be  gradual.  A proviso  so 
reasonable — how  can  you  refuse  to  join  with 
him  in  it  ? Ought  it  not — this  and  every 
reform — ought  it  not  to  be  temperóte  ? Well 
then  — to  be  temperóte,  it  must  be  gradual,  — 
to  be  well  done,  it  must  be  gradually  done. 
Fellow-citizens ! as  often  as  you^meet  with  a 
man  holding  to  you  this  language,  say  to 
him  — “ Sir,  we  have  our  dictionary:  what 
you  are  saying  we  perfectly  understand ; done 
gradually  means  lejft  undone — left  undone  for 
ever,  if  possible ; if  not,  every  part  of  it  for 
as  long  a time  as  possible.” 

21.  Such  is  the  desire,  such  the  endea vour, 
such  the  language,  such  the  policy,  such  the 
morality — of  the  aristocratical  party,  self- 
styled  and  distinguished  among  us  by  the 
appellation  of  the  Wúgs.  The  Tories  clingto 
abuse,  and  abhor  reform,  and  declare  as  much : 
the  Whigs  cling  to  abuse,  and  abhor  reform, 
and  profess  to  love  it.  You  have  now  seen 
the  cloven  foot  by  which  an  anti-reformist,  in 
the  mask  of  a re/ormist,  is  self-betrayed. 

22.  The  Tories,  wbom  they  behold  in- 
trenched  in  Harpy  Castle  (^Blackstone’s  ve- 
nerable oíd  castle,)  they  besiege,  for  the  hope 
of  substituting  in  it  themselves  to  their  at 
present  more  fortúnate  rivals.  While  carry- 
ing  on  such  their  operations  — perplexing  is 
their  position,  ridiculous  enough  their  dis- 
tress. No  otberwise  can  they  ever  act,  but 
with  ammunition  borrowed— say  rather  slo» 
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Icn  — froin  the  radicáis^  the  friends  of  the 
people : ñor  without  doing  more  or  less  da- 
magc  to  the  object  of  their  concupiscence  — 
this  same  stronghold  and  treasury,  which  the 
friendá  of  the  people  are  all  the  while  attack- 
ing  for  the  purpose  of  blowing  it  up. 

23.  Fellow-citizens,  \ve  have  our  "Whigs  — 
yon,  of  course,  yours. 

24.  As  to  the  amount  of  the  evil  in  this 
case,  to  form  any  tolerable  conception  of  it 
inay,  to  a first  glance,  appear  absolutely  im- 
practicable. Further  consideration  may  pre- 
sent  a prospect  somewhat  less  disheartening. 
Let  any  person  niake  oiit  for  himself,  in  his 
own  mind,  a list  of  all  the  evils  which,  in  his 
view,  the  community  is  suffering,  for  want 
of  such  remedies  as  it  may  be  in  tbe  power  of 
legislation  to  supply.  These  evils  he  may,  on 
no  unreasonable  ground,  consider  as  the  fruits 
of  any  system  — ofany  set  of  arrangements  — 
by  w'hich  delay  to  any  amount  is  established, 
independently  of  any  demand  produccd  for  it 
by  the  individual  case  in  question : and  for 
these  evils  he  may  consider  the  public  as 
beholden  to  whatsoever  persons  have  contri- 
buted  either  to  the  institution  of  the  system 
in  question,  or  to  the  support  of  it ; especially 
after  the  evils  resulting  from  it  have,  as  here, 
been  spread  open  before  the  public  eye. 

25.  That,  but  for  this  system  of  delay, 
they  would,  all  of  them,  vvitbin  his  lifetime, 
be  removed,  — this  is  more  than  he  can  na- 
turally  regard  himself  as  assured  of:  but  — 
that  by  this  system,  if  proceeded  in,  the  re- 
moval  of  thejn  will,  as  to  the  greater  part  of 
them,  be  rendered  impossible,  so  long  as  it  is 
persevered  in,  — this  is  what  he  may  stand 
perfeetly  assured  of. 

26.  By  what  causes  have  such  establish- 
ment  and  support  been  produced  in  the  minds 
of  these  same  persons  ? by  obtuseness  ? or  by 
ill-directed  acuteness?  Answer  — naturally 
enough,  by  a mixture  of  both. 

27.  Of  obtuseness,  an  exemplification  seems 
to  be  añbrded  by  the  so -long -established 
Swedish  legislation.  Bodies,  acting  — in  ap- 
pearancc,  in  conjunction  with,  — in  eífect, 
in  subjection  to,  the  monarch  : four  — nobles, 
clergy,  burghers,  peasants.  These  classes  be- 
ing  regarded — each  by  itself,  and  each  by 
the  rest  and  by  the  king  — as  having  an  in- 
terest  to  itself,  different  from  that  of  every 

other, — separation  followed  of  course: by 

each  of  these,  the  exemption  from  the  obser- 
vation  of  all  persons,  hable  to  possess,  on  any 
occasion,  an  opposite  and  rival  interest,  would 
naturally  enough  be  regarded  as  an  advanta- 
geous  as  well  as  agreeable  circumstance : and 
the  monarch  would  see  his  advantage  in  play- 
ing  them  oíf  one  against  the  other. 

28.  Mark  now  the  benefit  which  the  authors 
reap-_(and  is  it  possible  they  should  not  look 
to  reap  f) — from  this  policy.  No  less  than, 
#0  far  as  regards  themselves,  and  the  public 


evils  from  which  they  reap  the  private  bene- 
fit,— the  perpetuation  of  that  same  benefit 
and  of  those  same  evils,  for  the  sake  of  it. 

29.  Inconvenience  there  would  be,  and  to 
an  indefinite  amount,  in  so  unpleasant  an 
operation,  as  that  of  standing  up  and  argu- 
ing,  in  defence  of  all  these  several  arrange- 
ments— each  of  them,  with  its  evils  seen  in 
its  transparent  womb,  — so  numerous,  all  the 
time,  the  cases,  in  which,  the  light  of  day 
having  been  cast  upon  them,  silence,  non- 
sense,  or  glaring  absurdity,  would  be  the  oniy 
option  at  the  choice  of  a would-be  supporter 
of  them. 

30.  Thus  it  is,  that  that  which  eloquence 
would  in  vain  strive  to  do  in  retail,  delay,  in 
the  hands  of  cunning,  does,  and  with  com- 
plete eflfect,  by  Wholesale,  ’for  and  during  a 
time,  which  (as  English  lawyers  say  of  me- 
mory)  for  aught  “ runneth  not  to  the  con- 
trary,”  is  abuse  in  all  its  forms,  and  thence 
in  all  its  unduly  profitable  forms,  continued 
and  profited  by  : — remedy,  in  all  its  forms, 
excluded. 

31.  Thus,  under  matchless  constituíion,  in 
the  minds  of  rulers  whatsoever  acuteness  has 
place,  it  is  to  work  of  this  sort  that  it  applies 
itself.  Yes  : not  merely  to  indolence  and  in- 
capacity,  but  to  craft  likewise,  may  be  seen 
to  be  with  truth  imputable  the  so-conspicuous 
nothingness  of  parlíament.  So  to  order  mat- 
ters,  that,  for  the  bringing  forward  proposi- 
tions  in  relation  to  any  subject,  by  members 
of  either  house,  acting  otherwise  than  by  and 
under  the  direction  of  those  of  the  king’s  ca- 
binet,  the  quantity  of  time  shall  be  mini- 
mized,  — such  is  the  problem,  onthe  solution 
of  which,  what  little  intellectual  and  active 
aptitude  can  have  residence  in  such  a place, 
is  at  all  times  occupied.  As  for  abuses,  in 
all  their  shapes,  — for  gi  ving  increase  to  them, 
time  is  always  at  the  command  of  ministers: 
for  diminution  of  them — for  remedy  to  them 
— time  for  so  much  as  the  attempt  is  never 
at  the  command  of  any  one  else.  * 


• Of  this  same  policy,  another  branch  consista 
in  bringing  forward  plans  of  sham  reforin  and 
commissions  of  inquiry ; the  plans  brought  into 
parliament  by  members;  the  inquiries  carried 
on  by  individuáis  employed  to  collect  facts.  This 
last  course  has  tbe  additional  advantage  of  put- 
ting  into  the  pocket  of  a minister,  by  means  of 
the  pay  given  to  his  inquirers,  money,  or  money’s  ' 
worth,  in  theshape  bf  patronage. 

Of  sham  law-reform,  a masterpiece  has  lately 
been  held  up  to  the  light,  in  No.  XXVI,  for 
October  1830,  of  the  Westminster  Review:-— 
reduction  in  delay,  vexation,  and  expense,  in 
litiscontestation,  the  professed  object ; boundless 
increase  the  demonstrated  sure  eft’ect  How  to 
continué  for  and  during  the  life  of  the  longest 
liver  of  the  individual  rulers  now  in  existence  — . 
how  to  continué  justice  in  a State  of  inaccessibi- 
lity  to  all  but  the  rich  and  powerful  few, — such 
was,  in  this  case,  the  problem  to  be  solved. 

Of  this  same  policy  another  branch  ispresented* 
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32.  One  way  of  making  amends  for  this 
disaster  might  be  to  set  up  and  open  an  His- 
torical  School,  á la  mode  de  l ’Allemagne : and 
instead  of  sending  the  Schoolmaster  abroad, 
send  for  a schoolmaster  from  abroad.  Mon- 
sieur  l’Herminier  in  France,  — or  Der  Heer 
Savigny,  in  Germany,  — could  furnish  ad- 
mirable masters.  It  is  not  every  man  that 
knows,  that  by  this  same  school  a history  of 
law  is  spoken  of, — and  with  no  small  assu- 
rance,  — as  a most  advantageoiis  substituto 
to  law  itself : for  any  country  whatsoever,  the 
history  of  the  law  of  that  same  country,  with 
or  without  the  history  of  the  law  of  this  or 
that  other  country  or  countries,  new  or  oíd ; 
and  that,  by  these  philosophers,  it  is  men- 
tioned  with  perfect  sincerity,  and  no  small 
earnestness,  that  by  an  historical  work  of 
this  sort,  direction  sufficient  may  be  given  to 
the  political  conduct  of  men  in  that  same 
country. 

33.  üpon  the  same  principie,  to  what  in- 
calculable amount  might  not  improveraent 
be  made  in  other  departments?  To  the  army 
and  the  navy  of  a country,  substituto,  for 
example,  a history  of  the  wars  waged  by  that 
same  country,  from  the  earliest,  or  other  more 
appropriate,  period  in  the  general  history  of 
that  same  or  some  other  country,  down  to 
the  present  time,  or  some  earlier  time? 

34.  So  in  private  and  domestic  life.  To 
an  order  on  the  cook  for  dinner,  substituto  a 
fair  copy  of  the  housekeeper’s  book,  as  kept 
for  and  during  the  appropriate  series  of  years, 
whatsoever  it  may  be. 

35 vn.  Objection  the  seventh.  — Perni- 


to  view  by  the  word  consolidaiion.  How  to  con- 
tinué the  political  ruleof  action,  in  a State  — 
partly  of  uncognoscibility,  and  partly  of  non-ex- 
istence,  — sucn  was.  in  this  case,  the  problem  to 
be  solved : and,  in  tne  word  consolidaiion  may  be 
seen  the  solution  given  to  it.  Ominous  to  your 
ears,  my  fellow-countrymen,  will  be  thesound  of 
the  word  consolidaiion.  Witness  the  tiers  conso- 
lidé ; with  you  it  is  the  ñame  of  national  bank- 
ruptcy : with  us  it  is  the  ñame  of  a product  of 
ministerial  cunning.® 


“ Have  you  a receptacle,  the  odour  of  which 
is  troublesome  ? Emnloy  a set  of  men  — night- 
men  is  with  us  the  otncial  ñame  of  them, — em- 
ploy  them  — not  to  empty  it,  but  to  look  into  it, 
and  report,  more  particularly,  how  it  smells.  So 
doing,  you  will  follow  the  precedent  set  by  our 
law-reformers ; by  our  ex-Chancellor  Lord  El- 
don,  and  our  present  self-constituted  justice  mi- 
nister,  the  half-namesake  of  our  once  so  famous 
Sir  Robert  Walpole,  and  his  rival  in  the  art  and 
Science  of  political  corruption. 

In  this  wicked  world,  alas ! nothing  is  certain 
but  death ! Liable  to  be  frustrated  are_  the  best- 
concerted  plans  ! In  one  of  his  commissions  of 
inquiry,  the  hero  of  the  Honourable  Secretary’s 
ornee  seems  destined  to  sustain  a most  unex- 
pectable  defeat  To  say  which,  is  needless  : it 
will  show  itself;  already  it  has  in  part  shown 
itielf. 


ciousness,  resulting  from  prevalence  given  to 
minorities  oyer  majorities.  In  comparison  of 
this,  the  evils  above  mentioned,  immense  as 
is  the  mass  of  them,  are  still  but  evils  of 
detail.  Behold  in  this  a still  more  strictly 
all-comprehensive  evil : not  actual  suffering 
indeed,  but  an  unquestionable  cause  of  it  in 
every  one  of  its  shapes.  Read  and  consider 
whether  this  is  not  true. 

36.  For  the  performance  of  the  operations 
in  question,  a set  of  men  have  been  selected. 
And  wko  are  they?  — that  is  to  say,  for  the 
purpose  in  question,  what  are  they?  By  the 
very  supposition,  they  are  the  most  aptofall 
that  could  have  been  selected : all  of  them, 
for  any  difference  that  can  be  assumed  and 
applied  to  the  case  in  question,  equally  apt. 
Well,  then:  — In  relation  to  whatsoever  may 
happen  to  be  the  question — in  this,  as  in  any 
other  set  of  men,  disagreement  is  liable  to 
have  place.  Wanted,  then,  a test  of  recti- 
tude;  and,  at  the  same  time,  a measure  of  the 
degree  of  probability  as  to  its  haviiig  place. 
One  test,  and  at  the  same  time  measure,  does 
the  nature  of  things  admit  of : — this,  and  no 
other  : — namely,  the  ratio  of  the  number  on 
one  side  to  the  number  on  the  other  side : that 
división,  the  component  individuáis  of  which 
are  in  the  greatest  number,  being  composed 
of  those  who  are  on  the  right  side ; the  other 
división,  of  those  who  are  on  the  wrong  side. 

37-  Ilere,  then,  we  have  an  undisputed  and 
indisputable  test  and  measure  of  rectitude. 
Apply  it  now  to  the  purpose  of  ascertaiiiing 
the  consequences  of  having  a second  chamber. 
What  are  they?  Answer — On  every  question, 
which  comes  in  the  first  place  before  the  first 
chamber,  and  then  before  the  second  cham- 
ber,— to  the  right  decisión  of  the  first  cham- 
ber may  be  substituted  a wrong  one.  I do 
not  say,  that,  to  that  same  all-comprehensive 
extent,  this  is  probable;  but  what  I do  say 
is — that  this  is  possible. 

38.  Measure  (I  say)  as  well  as  test.  And 

now  as  to  the  production  of  evil  by  the  ad- 
dition  of  this  lumber,  see  an  exemplification 
of  the  degree  of  probability  capable  of  being 
shown  by  the  application  of  this  measure.  In 
the  first  chamber,  number  of  members,  sup- 
pose  500  : in  the  second  chamber,  5.  In  the 
first  chamber, — for  the  measure  in  question, 
all  500 ; against  it,  0 ; in  the  second  cham- 
ber,  for  it,  2;  against  it,  3.  Put  now  the 

numbers  in  both  chambers  together,  you  have 

for  it,  502 ; against  it,  3.  What  is  the  con- 

sequence?  The  three  prevail  over  the  502  ¡ 
the  beneficial  measure,  whatsoever  its  inipor- 
tance,  whatsoever  the  evil  flowing  from  the 
rejection  of  it — ¡s  rejccted. 

39.  Note that,  under  matchless  constitu- 

tion,  this  same  number  3 is  actually  sulficient 
to  give  existence  to  the  noxious  eifect,  even 
though  in  the  first  chamber  the  \\hole  nuin- 
Ijer 658 were  unanimous  in  favour  ol  iU 
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In  the  second  chamber — namely,  tbe  House 
of  Lords,  — the  number  necessary,  but  siiffi- 
cient,  to  give  exercise  to  the  power  of  the 
whole  ¡s  4 ; majority.  3. 

40  VIII,  Objection  the  eighth.  — Perni- 

ciousness  through  rival  contention.  Continué 
or  institute  a second  chamber,  — mutual  re- 
lations  in  respect  of  extent  of  power  (compe- 
tence  it  is  called)  must  somehow  or  other  be 
settled : competence  of  jurisdiction  they  cali 
it,  where  the  two  authorities  in  question  be- 
long  to  ihejudiciary  establishment.  But,  in 
the  present  state  of  jurisprudence,  the  chances 
against  a clear  adjustinent — such  as  shall  shut 
tlie  dooE  against  doubts  and  disputes — are  by 
no  means  inconsiderable.  Whence,  for  so  long 
as  these  same  authorities  are  clashing,  and 
waging  against  one  another  a war  of  words, 
all  useful  business  being  at  a stand,  — the  war 
has  them  for  the  combatants,  but  you  — the 
members  of  the  whole  community  — for  the 
sufferers. 

41  IX.  Objection  the  ninth. — Pernicious- 

ness  through  complication.  In  legislation, 
whatever  is  needless  is  pernicious.  Altoge- 
ther  upon  its  being  knoum  depends  all  the 
usefulness  of  the  law — of  the  whole  and  of 
each  part  of  it : the  production  of  every  good 
effect  it  is  capable  of  producing ; the  exclu- 
sión of  every  evil  it  is  capable  of  excluding. 
Abundant  — unavoidably  abundant  — much 
more  than  could  be  wished — is  the  quantity 
of  legislative  matter  that  will  be  found  un- 
avoidably and  indispensably  requisite  for  the 
purpose : not  in  considerable  (as  above)  the 
quantity  of  doubts  and  disputes,  to  which  it 
will  be  hable,  and  likely,  to  give  birth.  By 
every  syllable  added,  increase  will  be  given  to 
the  abundance  of  this  same  matter,  increase 
to  the  difficulty  of  keeping  it  in  mind,  and, 
on  each  occasion,  in  the  instance  of  every  per- 
son  concerned,  to  the  probability  of  its  not 
being  in  his  mind ; also,  in  regard  to  what- 
ever  portion  of  it  happens  to  be  in  his  mind, 
to  the  probability  that  the  import  of  it  will 
be  a subject-matter  of  doubts  and  disputes: 
thence,  at  the  charge  of  the  aggregate  num- 
ber of  the  members  of  the  community,  to  the 
probability  of  the  commission  of  acts  of  ma- 
leficence  prohibited  by  the  lawunderthe  ñame 
of  offences — of  correspondent  wrongs  inflicted 
and  sustained  — of  instances,  in  which  the 
benefit  intended  by  the  institution  of  the  cor- 
respondent rights  fails  of  being  enjoyed. 

Not  the  less  real  are  these  evils,  from  being 
to  so  lamentable  an  extent  unheeded. 

42 — X.  Objection  the  tenth Inoperative- 

ness  as  to  good.  Here  again  applies  the  onvs 
probandi,  If  any  one  knows  of  any  positive 
good  in  particular,  that  can  be  done  bg  and 
wüh  a second  chamber,  and  cannot  be  done 
without  it,  or  that  is  more  likely  to  be  done 
by  and  with  a second  chamber  than  without  a 
Bccond  chamber — let  him  declare  it. 


43.  In  relation  to  positive  ert7,  — the  ef- 
fects  and  tendency  of  any  such  additional  raa- 
chinery,  when  applied  to  the  manufacturing 
of  laws,  have,  by  the  foregoing  observations, 
been  brought  to  view:  its  needlessness  to 
all  beneficial  purposes,  its  pemiciousness,  its 
fruitfulness  in  positive  evil  — in  so  many  dis- 
tinguishable  ways : — so,  in  like  manner,  in 
relation  to  positive  good,  its  utter  inopera- 
tiveness  will,  by  the  application  of  these  same 
observations,  be  rendered  not  less  manifest. 

44.  In  and  by  this  phrase — security  against 
precipitation  — a sort  of  apparent  positive 
good  — a nominal  one  it  may  be  called  — is 
held  up  to  view  as  produced  by  the  institu- 
tion of  a second  chamber : Nominal  9 Yes ; 
that  is  to  say,  in  contradistinction  to  real* 

Inconsistent  is  the  notion  of  any  such  se- 
curity with  the  original  supposition  and  as- 
sumption  of  the  superior  aptitude,  in  all  its 
branches  taken  together,  in  the  instance  of 
the  population  of  the  first  chamber,  as  com- 
pared with  that  of  the  second : in  the  first 
chamber,  defalcation  from  the  quantity  of 
time  requisite  for  consideration  and  discus- 
sion,  men  cannot,  on  any  individual  occasion, 
make  in  any  other  than  the  voluntary  manner 
as  above  explained  : whereas,  without  any 
exercise  of  the  will,  and  to  an  amount  more 
or  less  considerable  even  against  the  will,  or, 
as  the  phrase  is,  in  contrariety  to  the  wish  of 
a second  chamber,  is  addition  made,  in  each 
instance,  to  the  quantity  of  delay,  which,  were 
there  but  one  chamber,  would  be  necessary. 

43.  In  a chamber  acting  singly,  — no  such 
precipitation,  any  more  than  any  other  oc- 
currence  or  state  of  things,  bad  or  good,  can 
have  place  — against  the  will  of  the  greater 
number  of  its  members.  Small  is  always  the 
number  which,  on  any  occasion,  suffices  for 
making  delay  to  which  no  deterrainate  limit 
is  capable  of  being  assigned:  and  this — not 
only  on  sufficient,  but  even  on  insufficient 
ground  ; and  when  the  delay  produced  is  use- 
less,  as  well  as  when  it  is  beneficial  and  need- 
ful. 

46.  True  it  is,  that  by  means  of  non-attend- 
ance  on  the  part  of  a certain  number  of  the 
members,  decisión  may  be  made  to  have  place 
in  contrariety  to  the  will  and  wish  of  the 
greater  part  of  the  whole  number  of  the  mem- 

* Negativo,  the  good,  if  any  there  were,  might 
be  termed,  with  ramer  more  propriety  than  poti- 
livc;  for,  by  precipitation  is  meant  the  non- 
existence  of  the  quantity  of  time  necessary -to 
be  employed  in  consideration  and  discussion, 
on  pain  of  misdecision : and,  in  consequen  ce 
of  such  non-delay, — production  and  admission 
given,  to  such  positive  evils,  as  would  have  stood 
excluded  by  an  allowance  of  time  sufficient  for 
those  purposes.  This,  however,  is  but  a cues- 
tión of  words ! ñor  would  mention  have  been 
made  of  it,  but  for  the  hope  of  substituting  light 
to  any  obscurity  which  might  have  place  in  tbe 
conception  entertained  in  relation  to  it.  . .. 
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bers.  But,  in  this  case,  the  fault  lies  in  the 
non-existence — notof  a second  chamber,  but 
of  the  arrangements  necessary  to  secare  con- 
stoncy  of  attendance.* 

§ IV.  Dutch  Reasons  in  support  of  a Second 
Chamber  examined. 

1.  I had  gone  tbus  far,  when  a tnost  in- 
structive  and  satisfactory  document  carne 
vvithin  my  observation.  It  is  a report,-\  pre- 
sented  to  the  king  of  the  Netherlands  by  a 
conimission  charged  with  the  revisión  of  the 
instrument  now  in  forcé  in  that  kingdom, 
under  the  denomination  of  “ The  fundamental 
¡aw.” 

2.  In  this  document,  with  the  satisfaction 
tbus  expressed,  I see  taken  in  hand  the  ques- 
tion  between  one  and  two  chambers.  “ Re- 
presentatives  of  the  nation  ” is  the  appellation 
by  which  it  characterizes  the  aggregate  body 
óf  those  functionaries,  of  whom,  with  the 
addition  of  the  king,  the  sovereign  authoritij 
is  composed. 

3.  For  support  to  the  system  of  two  cham- 
bers, reasons  the  report  furnishes,  in  number, 
at  any  rate,  altogether  respectable.  Let  us 
take  a look  at  them.  The  first,  then,  to  be 
looked  for  is — the  end  in  view.  For,  this  will 
serve  as  a key  to  all  the  reasons — in  a word, 
to  everything  that  comes  after  it.  What, 
then,  is  this  same  end  in  view?  Answer — 
It  is  “ l’esprit  de  la  monarchie ; l’esprit  de  la 
monarchie  le  prescrit,  l’intérct  de  la  nation 
l‘exige.”í  The  power  of  locating  the  mem- 
bers  of  the  second  chamber  is  the  subject- 
niatter  of  which  this  is  said ; and,  if  conformity 
to  this  same  esprit  is  the  proper  end  in  view 
in  that  one  case,  it  must  be  because  so  it  is 
in  every  case. 

4.  Now,  then,  what  is  this  same  esprit  ? 
Let  US  take  a sniflf  at  it.  A sort  of  bubble  it 
may  beseen  to  be : — and  inodorous — empty  of 
scent  and  sense  it  would  also  be,  were  it  not 
for  the  interét  de  la  nation,  which  comes  im- 
mediately  after  it,  and  that  which,  by  this 
means,  is  rendered  manitest  is — that  the  state 
of  things,  the  establishment  of  which  vvas,  on 
this  occasion,  the  object  of  endeavour,  was — 
not,  in  the  first  place,  and  beyond  all  things, 
the  interest  of  the  nation — or,  in  other  words, 
the  greatest  happiness  of  the  whole  number 
of  the  members  of  the  community  — but  a 
spmething  or  other,  a sort  of  matter  the 
valué  of  which  consisted  in  something  which 
it  had  to  do  with  the  monarch. 


. * In  my  proposed  Constitutional  Cade,  pro- 
visión is  made  against  all  evil  from  this  source. 
See  Ch.  VI.  Lcgislature,  § 18,  Attendance, 
§ 20,  Attendance  and  Remuneration,  § 22,  belf- 
Mupplelive  Function. 

+ This  report  commences  in  page  157  01  the 
“ CoUection  des  Constitutions.”  &c.  tom.  ui. 
Baris  1823. 

X Page  160,  line  10. 
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5.  Vesicular  as  may  beseen  to  be  the  cha- 

racterof  this  saíne  end  in  view,  the  means, 
as  indicated  by  the  reasons  by  which  it  has 
been  preceded,  will  not  (it  is  believed)  be 
found  to  mismatch  it.  Reasons  I style  them 
without  hesitation  ; the  purpose  for  which 
they  are  exhibited  being  manifestly  that  for 
which,  on  the  occasion  of  a proposed  law 
reasons  are  made  to  accompany  it : namely] 
the  obtaining  for  it  a sentiment  of  approba- 
tion  at  the  hands  of  readers.  But  as  they 
successively  enter  upon  the  stage,  not  rea- 
sons, not,  as  grammarians  say,  sentences, 

as  logicians  say,  propositions,  — but  allusions 
to  reasons,  the  several  locutions  will  be  seen 
to  be  : — allusions,  nothing  more. 

6.  As  to  the  order  in  which  I proceed  fo 
lay  them  before  you,  my  fellow-citizens,  it  is 
that  which  the  learned  draughtsman  has  given 
to  them : it  is  not  for  me,  it  is  not  for  a com- 
mentator,  under  any  siich  notion  as  that  of 
improvement,  to  substituto  a diíferent  one. 
Thus,  then,  they  may  follow: — 

7  1.  Bubble  or  vesicle  the  first.  “Ze 

grand  accroissement  que  l’étataregu:”  the 
great  increase  which  the  state  has  received. 
Increase  indeed ! and  you,  my  fellow-citizens, 
you  are  now  seeing — and  the  state  thus  in- 
creased  (not  forgetting  the  king  ofit)  is  now 
feeling  — some  of  the  consequences  of  this  in- 
crease. But  now  mind  the  spirit  of  oppres- 
sion  which  lurks  under  the  word  increase  : 
the  least  populous  community,  Holland,  the 
principal  one : the  most  populous  one,  Bel- 
gium,  no  betterthan  an  accessary  one — forced 
into  subjection  under  it. 

8  II.  Bubble  or  vesicle  the  second.  “ Le 

rang  qu'il  prend  parmi  les  nations  de  l’Eu- 
rope:”  the  rank  which  it  takes  among  the 
nations  of  Europe.  In  comparison  of  the  rank 
ofthe  nation,  what  signifies  the  happiness  of 
the  individuáis  of  which  it  is  composed?  Just 
nothing:  for,  amongst  all  their  reasons  — 
thirteen,  or  thereabouts,  in  number — no- 
where  is  any  mention  vouchsafed  to  be  made 
of  it.  Rank  of  the  nation  t Say  rather,  rank 
of  the  king:  that  being  the  rank  preserved 
to  the  functionary,  the  rank  of  whose  father 
stood  expressed  by  the  inferior  denomination 
of  stadtkolder : of  his  father  whose  successor 
he  was  in  the  Dutch  provinces ; the  rank  of 
king  being  preserved  or  restored  (which  you 
picase)  to  the  son,  upon  the  expulsión  of 
Louis  Bonaparte,  and  fructified  by  the  in- 
crease of  power  given  to  it  by  the  addition 
of  the  Belgic  provinces. 

9. III.  Bubble  or  vesicle  the  third.  ‘‘  La 

diversité  des  élímens  dont  il  est  forme . the 
diversity  of  the  elements  of  which  this  same 
State  had  been  formed.  Oh  yes\  diversity 
but  too  great : reason  sufficient  to  have  prc- 
vented  the  formation.  Fellow-citizens.  the 
consequences  are  before  yp’>^ 

]0. IV.  Bubble  or  vesicle  thefourth.  ‘Des 
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intéréls  plus  compliques interests  more  com- 
plicated.  Oh  yes ! forming  against  the  junc- 
tion,  a reason,  the  strength  of  which  ¡s  as  the 
degree  of  the  complication.  To  the  junction 
of  the  tvvo  States  it  is  that  this  reason  bears 
relation.  As  to  the  question  between  the 
chambers — between  chambers  one  and  two 

what  has  this  same  complication  to  do  with 

it  ? Find  out  who  can. 

] 1 . V.  Bubble  or  vesicle  the fifth : allusion 

made  to  experience.  “ Nous  ont  imposé  le 
dévoir  de  ne  pas  dédaigner  les  lefons  de  Vex- 
pírience they  (to  wit,  the  above-mentioned 
foiir  bubbles)  have  imposed  upon  us  the  duty 
of  not  disdaining  the  lessons  of  experience. 
The  reason  here  alluded  to  is  that  which, 
further  on,  I shall  have  occasion  to  spread 
out  before  you  in  some  length  and  breadth, 
under  the  appellation  of  authority-begotten 
prejudice. 

12.  — VI.  Bubble  or  vesicle  the  sixíh:  pre- 
vention  of  precipitation.  “ Pour  empécher  la 
précipitation  des  deliberations to  prevent 
the  precipitation  of  the  deliberations  them- 
selves : this  is  what  is  said.  To  prevent  the 
precipitation  of  the  restilt  of  the  deliberations : 
this  is  what  cannot  but  have  been  meant.  By 
addition  of  the  deliberations  of  one  assembly 
to  those  of  another,  how  can  prevention,  or 
so  much  as  diminution,  be  applied  to  the  de- 
liberations of  the  first  ? Of  any  such  addition, 
decrease  in  the  quantity  of  time  employed  in 
deliberation  — decrease  (as  before  observed) 
rather  than  increase  — presents  itself  as  the 
natural  consequence.  Why  ? because  in  the 
eyes  of  opponents  in  a first  chamber,  the 
greater  the  oj>position  expected  in  another, 
the  less  urgent  will  be  the  need  of  opposition 
in  that  same  first  chamber. 

13.  And  as  to  the  deliberation  thus  added, 
— which  is  the  chamber  in  which,  if  at  all,  it 
has  place?  Answer — That  in  which  it  is 
least  assured  of  having  place : the  other  being 
the  principal  seat  of  the  legislative  business, 
— the  only  one  in  which  the  more  important 
part  of  the  business  can  originate  : the  only 
one  in  which  any  regular  attention  to  the 
business  stands  assured : not  to  speak  of  its 
being  the  only  one  in  which  an  unbroken 
unity  of  interest  and  affection  with  the  oora- 
munity  at  large  has  place ; the  only  one  in 
which  any  efficient  sense  of  responsibility  to 
public  opinión  — to  the  opinión  of  the  coni- 
munity  at  large — has  place. 

14 VII.  Bubble  or  vesicle  the  seventh  : 

a dlke  against  the  passions.  “ Pour  opposer, 
áans  les  temps  difficiles,  une  digve  aux  pas- 
sions to  oppose,  in  difficult  times,  a dike 
to  the  passions.  Here  again  behold  the  Dutch- 
man.  A Dutch  image,  not  a Flemish  one,  is 

this  of  the  dike.  A dike  indeed?  Say as 

weil  or  rather  — an  additional  impulse, an 

impelling  gale.  If  the  passions  meant  are  the 
angrg  passions  (and  such  they  can  never  fail 


to  be,)  what  will  naturally  be  the  effect  of 
any  such  dike  ? When  the  deputies  of  the 
people,  by  labour  to  an  unlimited  amount, 
have  prepared  what  they  think  will  be  for  the 
benefit  of  their  constituents, — what  is  easy 
enough  to  conceive  and  understand  is — how. 
the  thought  that  there  is  another  body  of  men 
which  has  an  interest  differentfrom  theirs,  and 
mostly  opposite,  by  which  this  child  of  their 
labours  and  affections  is  continually  in  dan- 
ger  of  being  thrown  out  of  doors — how  this 
thought  (1  say)  should  stir  up  a gale  of  the 
same  angry  passions : — how  it  should  produce 
a calm,  or  modérate  any  such  gale,  seems  not 
quite  so  easy  to  conceive. 

15.  As  to  the  effect  of  those  same  angry 
passions,  when  it  consists  in  the  proposition 
of  a law  not  agreeable  to  the  second  chamber 

— here  indeed  the  dike  comes  into  existence 
and  into  use  : it  does  keep  the  proposed  law 

— if  not  from  Corning  in,  at  any  rate  from  stay- 
ing  in,  and  becoming  an  actual  law.  Some- 
what  of  a misconception  seems  here  to  have 
crept  in : a storm,  or  the  cause  of  one,  taken 
for  a dike. 

16 VIII.  Bubble  or  vesicle  the  eighth : har- 

rier  to  the  throne.  “ Pour  entourer  le  troné 
d'une  barriere  contre  laquelle  se  briseraient  les 
factions to  surround  the  throne  with  a bar- 
rier  against  which  factions  mil  break  them- 
selves  to  pieces: — in  plain  language,  to  de- 
prive of  their  wished-for  effect  the  opinions 
and  wills  of  those,  whose  opinions  and  wishes 
are,  as  near  as  they  can  have  been  made,  to 
the  being  the  opinions  and  wills  of  the  whole 
population  of  the  nation,  or  at  any  rate  of  the 
most  enlighteiied  part  of  it.  By  factions  is 
meant,  as  far  as  anything  to  the  purpose  is 
meant,  parties  entertaining  designs  and  using 
endeavours  of  a nature  detrimental  to  the  in- 
terest, or  say  the  happiness,  of  the  whole  cora- 
munity,  or  the  major  part  of  it.  This  being 
the  meaning,  that  which  is  presumed  by  the 
repórter  is,  that  evil  to  the  community  is 
more  likely  to  be  prevented  by  men  who,  not 
being  chosen  by  the  people,  have  an  interest 
opposite  to  that  of  the  community  at  large, 
than  by  men,  who,  being  chosen  by  the  people, 
have  not  any  interest  opposite  to  that  of  the 
community  at  large.  If  such  be  really  the 
truth,  something  a little  like  proof  of  it  might 
not  have  been  amiss.  But  presumption  is 
shorter  than  proof,  and  saves  trouble. 

17.  — IX.  Bubble  or  vesicle  the  ninth  : se- 
curity  against  vsurpation.  “ Pour  donner  á 
la  nation  une  parfaite  guarantie  contre  toute 
usurpation  des  agents  de  V autorité to  give 
the  nation  a perfect  security  against  all  usur- 
pation by  the  agents  of  authority.  Usurpa- 
tion ? of  what  ? this  is  not  said.  At  the 
cost  of  whom  ? this  is  not  said.  By  whom  ? 
this  is  not  said.  What  is  not  said  but  n^ces- 
sarily  implied  is,  that  there  is  something  good, 
which  some  authority  or  other  is  inclined  to 
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UBurp,  and  wrliich  a second  chamber,  consti- 
tuted  as  proposed,  is  noi.  at  all  inclined  to 
usurp ; or  at  any  rate  is  not  so  mucb  inclined 
and  moreover  able  to  usurp,  as  is  a íirst  cham- 
ber  composed  of  tbe  deputies  of  tbe  people 
aptly  cbosen,  as  above.  Tbus  vesicular  is  tbe 
security  against  usurpation. 

18.  — X.  Subble  or  vesicle  the  tenth:  ex- 
ampie of  powerful  monarchies.  “ A l'exemple 
des  puissantes  monarchies after  the  example 
of  powerful  monarchies. 

19.  — XI.  Bubble  or  vesicle  jhe  eleventhi 
example  offlourishing  republics.  “A  l’exemple 
des  républiquesflorissantes : after  tbe  example 
of  flourisbing  republics.  Monarchies  men- 
tioned  first  — mentioned  before  republics,  of 
course.  Tbus  commanded  Muá-áiaeEtiquette. 
And  see  now  what,  under  the  management 
of  our  learned  draughtsman,  comes  of  obe- 
dience  to  ber  comraands.  To  powerfulness 
the  preeedence  isgiven  before flourishingness; 
flourishingness  meaning,  if  it  means  anything 
to  the  purpose,  happiness.  As  to  powerfiil- 
ness — purposes  to  which,  in  the  case — whe- 
ther  of  an  individual  or  a community  — it  is 
applicable,  two:  preservation  of  himself  or 
itself  against  wrongs,  one:  inflicting  wrongs, 
another  and  somewhat  diíFerent  one.  Now 
then,  mark  the  practical  consequence  of  the 
prevalenoethusgiven  to powerful/iess:  applied 
to  the  fírst,  it  is  useful  and  desirable  : applied 
to  the  other  purpose,  it  is  mischievous  and 
undesírable.  Employed  thus  without  modi- 
fication  or  explanation,  the  word  is  but  too 
apt  to  be  employed  in  the  endeavour  to  pro- 
mote that  one  of  the  two  purposes  which  is 
purely  mischievous. 

20 XII.  Bubble  or  vesicle  the  twel/th  : 

non-adoption  of  certain  foreign  institutio7is. 
“ Pour  operar  cette  división  (en  deux  cham- 
bres) nous  n’avons  pas  adoptes  des  institutions 
etrangéres,  qui  pourraient  ne  pas  bien  s’amal- 
gamer  avec  nos  institutions  natiotiales : ” to  ef- 
fect  this  división  into  two  chambers,  we  have 
not  adopted  foreign  institutions,  which  would 
he  liable  not  to  amalgámate  well  with  our 
national  institutions.  True : not  adopted  by 
the  royal  receiver  of  the  Belgians  under  his 
yoke,  were  the  institutions  of  any  nation  fo- 
reign to  both  the  nations  so  joined  together. 
But  — what  hasbeen  somuch  worse — joined 
and  forced  together  were  these  two  nations, 
the  institutions  of  which  amalgamated  so  far 
from  well,  the  one  with  the  other. 

21. XIII.  Bubble  or  vesicle  the  thirteenth 

and  last : something  done  with  the  principies 
of  the  división.  “ Nous  avons  puisé  les  prin- 
cipes de  la  división,  dans  Vesprit  ^i  l'afait 
adopter : we  have  drawn  the  principies  of  the 
división  from  the  espiit  which  has  caused 
them  to  be  adopted.  As  for  esprit,  give  the 
meaning  of  the  word  who  can.  Were  I obliged 
to  make  the  attempt,  the  word  I sbould  ren- 
der  it  by  would  be — gas.  This  thirteenth 


makes  (you  may  perhaps  think)  no  bad  finish 
to  the  twelve  bubbles  or  vesicles,  its  prede- 
cessors. 

22.  Fellow-citizens ! here  you  have— not 
only  two  packets  of  rautuallv  opposite  rea- 
sons,  but  two  somewhat  dilferent  manners  or 
modes  of  reasoning.  You  will  judge. 

23.  Tempting  is  the  invitation:  but  the 
above  is  everything  that  belongs  strictly  to 
the  present  question.  For  any  ulterior  exa- 
mination,  no  duty  calis : but  to  have  stopped 
short  at  any  part  of  this  reasoning  would  have 
been  a denial  of  justice. 

§ V.  Solé  proposahle  Locutor  for  a.  Second 
Chamber,  a King.  Further  Objections 
henee. 

1.  Now  as  to  location.  In  the  present  case, 
solé  authority  proposed  for  the  placing  of  men 
in  this  same  second  chamber  is  ^ — the  King. 
Solé  proposed:  I add  — or  proposahle:  and 
this  — whatsoever  be  the  duration  of  the  au- 
thority of  a member  of  this  same  chamber : 
whether  hereditary,  as  at  present ; or  for  Ufe 
only,  as  in  the  case  of  one  of  the  Netherlands 
chambers ; or  for  a limited  term  of  years,  as  in 
the  case  ofthe  (Seimíe  of  the  Anglo- American 
United  States  Congress. 

2.  Too  true  it  is — that,  in  the  case  of  that 
same  republican  second  chamber,  — the  au- 
thority by  which  the  function  of  locating  its 
members  is  performed,  is — not  that  of  a single 
person,  but  that  of  a numerous  body.  But, 
in  that  case,  for  the  exercise  of  this  function 
otherwise  than  by  a king,  there  exists  a set 
of  hands  Avhich  in  the  present  case  has  no 
place,  and  by  those  hands  exercise  is  given 
to  it  accordingly.  Those  hands  are  those  of 
a body  composed  of  the  “ legislatures  ” ofthe 
several  States.* 


• Comes  upon  the  carj^t,  on  this  occasion,  the 
topic  of  local  lcffislat7ire‘s.  Great  (it  has  been 
said)  is  the  neeu  of  them  in  France : but  the 
demand  might  be  supplied  without  detriment  to 
the  authority  of  the  existing  legislature — name- 
]y,  by  the  constitution  of  sub-lc/^islatures,  haying 
authority  in  respect  of  certain  local  subject- 
matters  alone : — and  that  subject  in  everything 
to  the  existing  all-embracing  legislature.  Analo- 
gous  in  some  sort  to  these  sub-legislaturcs  were 
Neckei’s  Admlnistrations  Provinciales. 

For  the  formation  of  the  territories  of  these  se- 
veral sub-legislatures,  the  existing  depanments 
might  be  employed.  They  might  be  taken  as  they 
are,  or  laid  together  in  any  number. 

Advantages  thus  obtained  are  the  following : — 

1.  Having  appropriately  instructed  public- 
Opinión  tribunals  in  as  many  places  as  there  are 
sections  of  territory,  having  each  its  own  legisla- 
ture;  in  a word,  so  many  smaller  metropolises, 
instead  of  no  more  than  tne  one  large  one. 

2.  Having  in^ach  sub-legislature  a nursery 

for  the  supreme  legislature ; a school  of  appro- 
priate  aptitude.  in  all  its  branches,  for  tne  bu» 
siness  of  legisíation.  In  this  may  be  seen  the 
peculiar  advantage  alluded  to.  ...  , 

3.  Having,  for  local  purposes,  a legislature  by 
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3.  In  a king,  forget  not,  then,  that  you  have 
a functionary,  whose  interests  are,  to  an  im- 
incnse  extent,  in  direct  opposition  to  that  of 
the  great  body  of  the  people — a functionary, 
who  to  that  interest  by  which  every  man  is, 
on  each  occasion,  urged  to  sacrifice  to  bis 
own  happiness  that  of  all  besides,  adds  the 
power  of  eífecting,  to  an  immense  extent,  that 
sinister  sacrifice. 

Who  can  deny  the  existence  of  this  oppo- 
sition of  interest?  Let  us  see.  For,  behold 
the  means  he  has: — but,  of  this  presently. 
Such  being  the  nature  of  man,  how  can  I help 
its  having  place  ? And,  should  I leave  it  un- 
inentioned,  when  your  happiness  is  in  so  great 

which  the  labour  and  expense  of  resorting  to  a 
central  legislature  from  all  distances  would  in 
great  part  be  saved. 

4.  Having,  for  the  management  of  tbose  parti- 
cular branches  of  business  in  question,  managers, 
possessed  of  a better  acquaintance  with  the  local 
circumstances  by  which  a demand  for  legisla- 
tion  is  presentad,  than  can  be  possessed  by  men 
having  their  abodes  at  distances  more  or  less 
considerable. 

Those  advantages  might  be  established,  by 
giving(to  each  departnient,  forexample)  a sub- 
regisfature  of  its  own:  or  if  by  this  means  the 
number  of  sub-legislatures  would  be  too  great, 
unions,  wherever  th^  presented  themselves  as 
desirable,  might  be  effected.  An  analogous  insti- 
tution  may  be  seen  in  tinc^Ltr's  Administraiions 
Provinciales. 

To  the  thus  proposed  system  of  sub-legisla- 
tures,  substituto  a,  federal  governmsnt  — such, 
for  example,  as  that  of  the  A nglo- American 
United  States, — such  would  be  the  disadvantages 
(so  it  will  be  seen  on  the  lirst  mention  of  theml 
as  would  greatly  outweigh  the  above-mentioneu 
advantages. 

First  comes  the  extinction  of  the  whole  of  the 
existing  official  establishment. 

1.  Intolerable  would  be  the  mass  of  suffer- 
ing  on  the  part  of  individuáis,  if  the  loss  of  the 
masses  of  emolument  attached  to  the  several 
situations  remained  uncompensated : little  less 
grievous  the  sufFering  on  the  part  of  the  public 
at  large,  if  compensation  were  made. 

2.  This  evil  would  be  but  a temporary  one. 
But  the  danger  of  ill  blood,  ending  in  civil  war, 
from  collision  of  interests,  from  contrariety,  real 
or  imagirjed — would  be  a perpetual  one:  and 

3.  While  the  operation  was  going  on,  every- 
thing  would  be  in  a State  of  confusión ; all  tíre 
rights  at  stake  in  a State  of  uncertainty. 

4.  This  additional  and  indispensable  circum- 
stance  being  brought  to  view,  behold  now  the 
additional  objections  which  itopposes  tothe  con- 
tinuance  of  a second  chambei>  Alas!  what  a 
task  is  this  which  I have  set  myself ! the  subject 
— this  part  of  it — so  unpleasant  a one ! to  my- 
self,  such  it  really  is_-whatsoever  it  may  be  to 

any  one  else.  If  my  object  were  to  please to 

pl^e  for  the  moment— if  it  were  and  no- 
thing  more  venable,  nothing  would  I have  to 
do  with  a subject  so  invídiousj»  so  scabrous,  as 
you  would  caU  it.  But  my  object  is  to  be  useful 
— -to  place  before  your  eyes  the  plain truth,  on  a 
Bubject  universally  acknowledged  to  be  the  most 
momenlous.  This  being  my  object,  no  choice 
cave  I but  to  proceed. 


a part  at  stake  upon  the  clear  conception  anfl 
full  consideration  of  it? 

4.  In  a chamber  of  peers,  if  continuad,  you 
will  have  a body  of  men,  whom  it  will  be  in 
the  power  of  the  king  to  rendar  contributory 
to  that  same  sinister  sacrifice.  Will  and  power 
United,  does  not  the  effect  follow? 

5.  By  the  same  means  by  which  he  would 
have  it  in  bis  power  to  render  the  chamber 
of  peers  contributory  to  this  same  sinister 
sacrifice,  — by  this  same  means,  but  for  one 
obstada,  would  he  have  it  also  in  his  power 
to  render  your  deputies  correspondently,  and 
with  like  effect,  contributory  to  it.  This 
obstacle  is — the  dislocative  power,  retained  in 
the  hands  of  the  constituents  of  those  same 
deputies.  This  power,  it  is  not  proposed, 
ñor  will  it  be  proposed,  they  should  possess 
with  reference  to  the  members  of  the  house 
of  peers,  or  of  any  other  sort  of  second  cham- 
ber, composed  of  members  placed  in  it  by 
the  king. 

6.  Such  being  the  king’s  interest,  of  thi« 
same  interest  will  he,  of  course,  on  every 
occasion,  obey  the  dictates : continuing  the 
sinister  course  to  the  utmost  length,  that  his 
imagination  and  his  judgment  join  in  present- 
ing  to  his  view  as  consistent  with  his  present 
safety  and  convenience. 

7.  Well : now  for  a few  particulars  of  tbese 
same  courses.  Like  any  other  man  in  his 
place,  this  same  all-powerful  functionary  will, 
at  all  times,  have  among  his  endea vours — to 
obtain,  and  so  far  as  is  consistent  with  enjoy- 
ment  to  retain,  the  possession  of  all  imagin- 
able Instruments  of  enjoyment  in  all  their 
shapes : — money,  to  wit,  and  money’s  worth, 
power  in  all  its  shapes  — that  power  free  from 
responsibility : — add  reputation,  respect,  and 
love  : — of  the  two  latter  as  much  as  possible, 
and  how  little  so  ever  merited : — add,  more- 
over,  factitious  horiour  and  dignity ; venge- 
ance  as  far  as  provoked  by  resistance  ; case 
as  far  as  consistent  with  enjoyment;  security 
for  all  these  possessions — most  entire : secu- 
rity at  whatever  expense  to  the  people  pro- 
duced,  or  endeavoured  to  be  produced. 

8.  For  all  these  same  Instruments  of  en- 
joyment, the  cupidity  of  man  in  all  situations 
is  such  as  all  men  feel  and  see.  But,  in  the 
situation  of  king,  it  is  in  a particular  degree 
insatiable.  Consciousness  of  the  power  is  con- 
tinually  stimulating  and  sbarpeningthe  desire. 

9.  He  who  wills  the  end,  wills  tbereby  all 
necessary  means.  In  the  present  case,  the 
means  are  those,  for  the  designation  of  whick 
the  words  corruption  and  delasion  may  bu 
employed.  On  this  occasion,  corruption  — 
political  corruption  — requires  complete  dis- 
section,  which  it  has  never  yet  had.  My 
children,  wait  a moment:  the  theatre  will 
open  presently. 

10.  “ What  a picture”  — (I  hear  somc  of 
you  saying)  — “ What  a picture,  oíd  ■ and 
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gloómy'ininded  man  1 are  you  giving  us  of 
human  nature ! as  if  there  were  no  such  qua- 
lity  as  disinterestedness  — no  such  quality  as 
philanthropy  — no  such  quality  as  disposition 
to  self-sacrifice  — in  the  whole  species : no 
such  individual  as  a king  taking  a pleasure  in 
his  duty  — doing,  on  all  occasions,  his  utmost 
to  promote  the  happiness  of  his  people  1 

“ Notions  such  as  these ! and  with  proofs 
to  the  contrary — proofs  so  brilliant  and  so  in- 
dubitable — all  the  while  before  your  eyes !” 

11.  Now  for  my  answer:  — My  children, 
I admit  all  this.  I do  not  deny  it ; I cannot 
deny  it : I wish  not  to  deny  it : sorry  should 
I be  if  it  were  in  my  power  to  deny  it.  Not 
the  less  do  I maintain  the  fact — that,  of  the 
human  species,  as  of  every  óther,  the  very 
existence  depends  upon  the  established,  and 
almost  uninterrupted  habit  of  self-preference. 

12.  But  I will  not — for  I need  not — trou- 
ble  you  with  the  developement  of  this  truth. 
I will  not  — for  I need  not  — attempt  to  draw 
you  into  any  such  dark  recess  as  the  den  of 
what  is  called  among  you  metaphysics,  in 
which  the  springs  of  human  action  are  looked 
into  and  hammered  at.  I need  not.  And 
why  ? Even  because  my  belief  in  this  truth 
prevents  me  not  from  believing  in  any  of  those 
things  which  you  suppose  me  to  deny. 

13.  Yes:  I admit  the  existence  of  disin- 
terestedness in  the  sense  in  which  you  mean 
it.  I admit  the  existence  of  philanthropy  — 
of  philanthropy  even  to  an  all-comprehensive 
extent.  How  could  I do  otherwise  than  ad- 
mit it  ? My  children ! I have  not  far  to  look 
for  it.  Without  it,  how  could  so  many  papers 
that  have  preceded  this  letter,  have  come  into 
existence  ? I admit  the  existence  of  a dispo- 
sition to  self-sacrifice  : How  could  I do  other- 
wise ? Could  I deny  the  existence  of  the  work 
of  the  three  days  ? 

14.  Yes,  I admit — not  only  the  possible 
existence  — I admit  the  actual  existence  of  a 
king  who  takes  a pleasure  in  doing  his  duty, 
— of  a king  who,  on  all  occasions,  does  his  ut- 
most to  promote  the  happiness  and  interests 
of  his  people. 

15.  Oh  how  charming  to  my  heart  is  the 
impossibility  of  an  invvard  refusal  to  those 
admissions  1 But  my  children  1 it  is  on  what 
has  been  seen  most  commonly  to  happen,  — 
and  thence  presents  itself  as  most  likely  to 

happen it  is  upon  this  that  all  practice,  if 

it  has  any  pretensión  to  the  praise  of  pru- 
dence,  must  be  built. 

16.  All  men  are  not  Frenchmen.  French- 
men  have  not  been  at  all  times  what  they  are 
at  the  present  times.  Even  Frenchmen  can- 
not be  depended  upon  for  being,  under  all 
círcumstances,  what  they  are  under  existing 
circumstances.  What  if  they  could  be  ? All 
Frenchmen  are  not  men  of  Paris  : all  men  of 
Paria  are  not  men  ojf  the  three  days. 

17-  Then  as  to  kings.  All  French  kings 


have  not  been  Louis  Philippes.  No  other 
king  ever  was  what  Louis  Philippe  is.  No 
other  king  of  the  French  ever  will  be  what 
Louis  Philippe  is.  Louis  Philippe  himself 
will  not  continué  to  be  what  he  is,  if  a cham- 
ber  of  peers  is  suíFered  to  continué,  or  any 
second  chamber  is  constituted  in  the  room  of 
it.  No : Louis  Philippe  himself  will  not  con- 
tinué to  be  what  he  is,  if  any  such  temptation 
to  change  is  suffered  to  have  place. 

18.  And  why  is  it  that,  even  if  he  could, 
no  other  king  could,  with  such  a power  in 
his  hands,  be  depended  upon  for  not  abusing 
it?  My  children,  I will  tell  you  why. 

In  the  situation  of  king,  cupidity  for  the 
above-mentioned  good  things  — cupidity  for 
all  sorts  of  good  things  — is  essentially  insa- 
tiable.  Yes : in  that  situation,  above  all  others, 
your  proverb  is  exemplified — Vappetit  vient 
en  mangeant.  ^ 

19.  Come  — I will  gi ve  you  an  cxample.  I 

will  not  speak  of  a Ferdinand  the  Beloved 

I will  not  speak  of  a Don  Miguel.  You  have 
heard  of  a George  the  Third — I will  speak 
to  you  of  this  same  George  the  Third. 

20.  Best  of  kings  was  the  title  bestowed 
upon  him : — hest  of  kings,  by  acclamation — by 
general  acclamation.  To  George  the  Third, 
best  of  kings,  as  to  Voltaire,  prince  of  poets, 
duringhislifetime:  witnessMount  Parnassus. 
Look,  then,  at  this  best  of  kings : and  then 
let  each  of  you  ask^himself — what  can  1 rea- 
sonably  expect  at  the  hands  of  an  average 
king  ? and  in  particular  of  an  average  king, 
with  a chamber  of  peers,  in  these  same  royal 
hands,  to  work  upon,  and  work  with,  and 
mould  to  all  his  royal  purposes  ? 

21.  Well  then:  now  for  a specimen  of  him. 

I.  The  commencement  of  his  reign  was  dis- 

tinguished  by  the  endeavours  of  many  years  to 
ruin  a man  for  an  indecorous  word  : this  en- 
deavour  ended  in  making  the  man’s  fortune. 

22.  — II.  His  income  was  somewhat  less 
than  that  of  your  Charles  the  Tenth  : it  did 
not  satisfy  him. 

23.  III.  In  the  course  of  that  same  reign, 

nine  diíferent  bankruptcies  did  he  commit. 
Nine  different  times  did  he  make  those  Lords 
and  Commons  of  his  pay  those  debts  which 
he  had  contracted  without  their  consent.  So 
at  least  it  was  said  in  that  same  House  of 
Commons,  and  no  contradiction  given  to  it. 

24.  IV.  As  often  as  a tax  was  imposed 

upon  all  other  incomes,  those  of  all  other 
functionaries  included,  he  caused  his  own  to 
be  exempted  from  it. 

25.  V.  At  his  instigation,  a king  of  Swe- 

den  afflicted  Russia  with  a war  as  completely 
unprovoked  as  any  tlMÍ  is  to  be  found  in  his- 
tory.  To  feed  this  war,  he  laboured  to  plunge 
into  it  his  own  co’intry : — he  failed ; and  my 
latest  breath  wih  bt  cheered  with  the  thoughts 
of  having  been  the  author  of  that  failure. 

26.  VI.  H*  íhared,  with  my  virtuous  but 
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mislcd  friend,  Brissot,  the  authorship  of  your 
revolutionary  war,  with  the  debtunder  which 
we  are  everywhere  still  groaning. 

27.  viT.  When  war  was  made  by  England 

upon  Spain  (it  would  be  foreign  to  the  subject 
to  iuquire  upon  what  groiinds,)  he  caused  it 
to  be  begun  in  a piratical  manner : and  of  this 
manner  se  venteen  millions  sterling,  placed  at 
his  prívate  disposal,  was  the  fruit ; the  faith 
of  Parliament, — his  own,  with  that  of  his 
Lords  and  Commons, — being  thus  broken,  to 
the  injury  of  the  men  at  the  price  of  whose 
blood  the  booty  had  been  earned : the  work 
of  blood  and  plunder  being  begun  by  surprise 

no  declaración  of  war  made,  if  at  all,  till 

this  booty  had  been,  secured. 

28.  Once  more.  If — with  peers,  and  no- 
minees  of  peers,  for  instruments  of  his  (jood- 

ne&s such  a king  was  the  bcst  of  kings,  — 

what«think  you  of  an  average  one? 

29.  Such  was  he  with  his  hou&e  of  peers. 
Not  butthat  for  him  to  be  what  he  was  with 
those  same  instruments  to  work  with — a house 
of  commons,  such  as  those  he  had,  would  have 
been  sufficient : — a house  of  commons,  nomi- 
nated  by  peers,  or  by  men  longing  to  be  peers 

a house  of  commons  such  as  he  had,  and 

such  as  his  successors  and  their  subjects  are 
destined  to  have,  — unless,  peradventure,  on 
some  beautiful  day,  London  sliould  pluck  up 
spirit  enough  to  take  a leaf  out  of  the  book 
of  París. 

To  warrant  a king  in  keeping  in  training, 
upon  appropriate  principies,  his  men-of-all- 
work,  an  appropriate  maxim  has  been  deemed 
necessary.  Accordingly,  of  the  number  of 
axioms  laid  down  and  acted  upon  is  this 
axiom ; Aptitude  is  as  opulenee.  The  situa- 
iion  being  given,  you  allot  to  it  a mass  of 
emolument:  this  done,  you  take  any  man 
whatsoever,  and  place  him  in  it:  no  condi- 
tions  of  eligibility  — or,  as  we  say,  no  qualifi- 
cations  — of  any  sort  that  have  any  the  most 
distant  relation  to  the  business  of  the  office, 
do  you  require  him  to  possess.  The  emolu- 
ment received  by  him  does  everything  that 
is  wanted ; the  larger  the  mass  oí  it,  the 
higher  will  be  his  degree  of  aptitude.  If  in 
that  derivable  quality  any  deficiency  happens 
thereupon  to  manifest  itself,  it  is  a sign  that 
the  mass  was  not  large  enough.  You  accord- 
ingly add  more  to  it : if  still  there  is  a defi- 
ciency, real  or  supposed,  you  add  more  still : 
and  so  toties  quoties. 

By  cramming  them  with  money,  kings  are, 
according  to  this  maxim,  in  proportion  to  the 
quantity  of  the  money,  made  fit  for  reigning. 
Fellow-citizens ! is  this  really  so  ? Consider 
and  answer  to  yourselves. 

By  cramming,  fowls  are  6tted  for  the  table : 
true.  By  cramming,  the  queen-bee  is  fitted 
for  her  throne  : true.  By  that  same  process, 
when  then  will  kings  be  fitted  for  this  same 
«cat  ? — when  by  that  same  process  sharks 


are  tamed,  and  rendered  fit  for  the  saddle,  as 
by  Arion  dolpbins. 

To  the  process  of  cramming,  in  the  case  of 
fowls,  nature  sets  bounds.  So  does  she  in  the 
case  of  the  queen-bee.  But,  in  the  case  of  a 
kmgof  England,  orany  of  his  creatures,  where 
are  the  limits  set  by  anything  or  anybody  ? 

Yet,  when  and  in  so  far  as  they  are  honest, 
this  is  the  thing  laid  down  by  an  English  states- 
man,  and  built  upon:  — yes;  built  upon  in 
practice.  But,  weakas  they  are,  can  you  really 
believe  them  so  to  be  to  such  a degree  as  this  ? 

Fellow-citizens ! here  is  no  exaggeration : 
it  is  the  simple  truth : my  credit  is  at  stake 
upon  it.  We  have  a minister,  who,  under 
the  Duke  of  Wellington,  governs  the  coun- 
try  ; and,  under  nobody,  governs  the  House 
of  Commons.  His  ñame  is  Sir  Robert  Peel. 
I took  him  t’other  day  in  hand.  I laboured 
hard  to  persuade  him — that  money  is  not  ap- 
titude : — money,  and,  in  particular,  public 
money,  wrung  from  those  by  whose  labour 
the  money’s  worth  was  produced : — that 
money  is  not  honesly;  that  money  is  not 
hnowledge;  that  money  is  noi  judgment;  that 
money  is  not  active  tuleiit,  applied  to  busi- 
ness such  as  that  of  the  office.  No : all  that 
I could  do,  I could  not  bring  him  to  per- 
ceive,  that  a mqn’s  baving  had  experience  in 
that  same  business  gave  a better  chance  for 
his  being  fit  for  the  doing  of  it,  than  could 
be  given  by  any  money  that  could  be  put  into 
his  pocket.* 

Such  management,  guided  by  such  intelli- 
gence,  goes  w'ith  us  by  the  ñame  of  govern- 
ment.  The  so-governing  and  so-governed, 
you  may  perhaps  look  upon  as  not  ill  fitted 
to  each  other. 

Labour  in  vain  was  all  this  labour ; and  s& 
it  will  continué  to  be,  till  those,  by  whose  la- 
bour the  money  so  disposed  ofis  produced,  take 
up  the  raatter,  and  say,  that  that  which  the 
labourer  is  content  to  take  for  his  hire,  that, 
in  this  case,  as  in  every  other  case,  that,  be  it 
ever  so  little,  is  sufficient  for  him  to  receive. 

Yes : labour  in  vain  has  been  hitherto  all 
this  labour.  Lost  it  has  been  upon  the  coun- 
terfeit  representatives  of  the  people.  Still, 
among  them,  the  cry  is  — Aptitude  is  as  opu~ 
lence.  Lost  it  has  been  even  upon  their  so- 
called  constituents.  No  man  have  I prevailed 
upon,  as  yet,  to  join  with  me  in  proclaiming 
— Aptitude  is  not  as  opulenee. 

§ VI.  Corruptionists  unavoidably  the  Mem- 

hers  of  any  Second  Chamber  — Objections 

t henee — Corruption  dissected. 

I.  Fellow- Citizens ! I mustnowspeak  to 
you  of  corruption  and  delusion.  Intimately 
connected  are  these  two  things  with  the  sub- 
ject-matter  of  this  inquiry;  so  likewise  (as 
you  will  see)  with  one  another. 

• See  the  miscellany,  intituled  Aptitude  tnaxU 
mized,  E.vpense  minimized. 
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2.  By  th€  words  corruption  and  delusion 
delusion  in  Englisb,  in  French  illusion,)  are 
esignated,  in  both  languages,  not  only  tbe 
effect  produced,  but  tbe  cause  of  tbat  same 
effect : ncí  only  tbe  effect  wbicb  will  be  pro- 
duced upon  tbe  members  of  tbis  same  second 
cbamber  in  case  of  its  existence,  but  tbe  cause 
by  wbicb  tbe  production  of  tbat  same  effect 
will  be  seen  to  be  unavoidable.  For,  sucb 
in  botb  languages  is  tbe  poverty  of  language ; 
and  sucb,  in  and  by  both  of  them,  tbe  confu- 
sión spread  by  tbat  poverty  over  so  conside- 
rable a portion  of  tbat  same  instrument  of 
thought  and  converse. 

8.  Corruption,  political  corruption,  is  a 
sort  of  thingwhich  is  continually  in  every  pen 
and  every  moutb.  But,  in  tbe  eourse  of  my 
inquiries,  some  shapes  in  wbicb  it  makes  its 
appearance  to  a vast  extent,  have  presented 
themselves  to  my  view  — some  shapes,  of 
wbicb  it  has  not  happened  to  me  to  see  or 
hear  mention  made  anywhere  else. 

A complete  dissection  of  tbis  same  cor- 
ruption is  accordingly  an  operation,  wbicb 
presenta  itself  to  me  as  being,  on  tbe  present 
occasion,  an  indispensable  one.  Be  tbe  sbapes 
of  it  in  wbicb  yon  exelude  it  ever  so  nume- 
rous,  as  good  migbt  you  leave  it  unexcluded 
in  all,  as  leave  admittance  to  it  ñi  any  one. 

4.  It  is  not  an  agreeable  one.  To  myself, 
I am  sure,  it  is  not:  to  you  I cannot  expect 
it  to  be.  Of  tbis  I tbus  give  you  warning; 
wbetber  be  will  submit  to  tbe  drudgery,  will 
tbus  depend  upon  each  man’s  cboice. 

Tbus  explained,  — 

5.  By  corruption  you  will  understand — any 
act  or  State  of  tbings,  by  wbicb,  by  means  of 
its  operation  on  bis  will,  a functionary  is  in- 
duced  to  act  in  a eourse,  deviating  in  any 
manner  from  tbe  patb  of  bis  duty. 

6.  By  delusion,  effeets  producible  by  cor- 
ruption are  produced  byan  operation  applying 
to  tbe  understanding:  to  tbe  will,  no  otber- 
wse  tban  tbrougb  tbe  médium  of  tbe  under- 
standing. 

7.  My  cbildren ! you  see  already  tbe  prac- 
tica! use  tbere  is  m bolding  up  to  view  — tbe 
need  tbere  is  of  bringing  to  view  — every- 
tbing  tbat  can  be  contributory  to  tbe  produc- 
tion of  tbis  maleficent  effect  — every  occasion 
on  wbicb  it  can  bappen  to  it  to  be  productive. 
Tbis  is  not  a question  of  mere  words.  Good 
govemment  depends  upon  — or  ratber  is  tbe 
same  tbing  witb — tbe  undulating  progression 
of  eacb  functionary  in  tbe  patb  of  bis  duty. 
In  so  far,  tben,  as  bis  means  of  bappiness  de- 
penda upon  tbe  goodness  of  tbe  govemment, 
tbe  bappiness  of  every  man  tbat  reads  tbis 
depends  upon  tbe  non-deviation  of  tbe  several 
functionaries  from  tbe  patb  of  tbeir  respective 
duties.  Of  tbe  exbibition  tbus  made,  tbe  end 
in  view  is — tbe  engaging  tbose  on  wbom  it 
depends,  to  minimize  tbe  quantity  of  tbe  mat- 
ter  capable  of  tbis  operation,  and  tbe  number 
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and  extent  of  tbe  occasions  on  wbicb  it  is 
capable  of  producing  tbis  effect. 

8.  On  tbis  occasion  bave  patience  witb  me, 
and  you  will  see  brougbt  to  view,  for  tbe 
purpose  of  tbeir  being  guarded  against,  ways 
and  means,  in  and  by  wbicb  tbe  effect  of 
corruption  is  produced  — ways  and  means 
to  no  small  extent  outstretcbing  all  tbat  as 
yet  bave  been  generally  in  view. 

Half  a dozen  of  these  you  will  see or 

tbereabouts — more  or  less  : as  tbey  are  pre- 
sented to  your  view,  indication  will  be  given 
of  tbeir  supposed  novelty. 

9.  By  matter  of  corruption  understand  every- 
tbing  capable  of  baving  corruption  for  its 
effect,  and  tbereby  applicable  by  man  to  tbe 
purpose  of  producing  it : matter  of  corruption, 
say  for  sbortness.  Say  also,  upon  occasions 
operating  as  an  instrument  of  corruption. 

10.  The  matter  of  corruption  is  eithcr  tbe 
matter  of  good  or  tbe  matter  of  evil.  Yes, 
tbe  matter  of  evil:  for  witb  tbis  effect  is  tbe 
matter  of  evil  capable  of  operating,  no  less 
tban  is  tbe  matter  of  good  ; — yes:  and  witb 
even  still  greater  forcé  and  eíTieiency : capable 
of  operating,  and  to  a vast  extent,  and  witb 
a deplorable  degree  of  sinister  efficieney,  — 
actually  in  use  to  be  made  to  opérate. 

11.  Of  tbe  several  modifications  of  tbe 
matter  of  good  you  bave  had  already  — if  not 
a complete  list,  — exeinplifications  in  large 
number  : — namely,  tbose  wbicb,  in  speaking 
of  tbe  situation  of  tbe  functionary  called  a 
king,  were  exhibited  in  tbe  character  of  ob- 
jeets  of  bis  cupidity,  or  say  concupiscence.  So 
many  modifications  of  tbe  matter  of  good,  so 
many  shapes  in  wbicb,  in  tbe  cbaracter  of  an 
instrument  of  corruption,  tbe  matter  of  cor- 
ruption is  capable  of  operating. 

12.  Of  tbe  matter  of  evil,  all  tbe  several 
modifications  capable  of  contributiug  to  tbe 
production  of  tbis  effect,  you  will  bave  in 
view  — in  proportion  as  you  have  in  view 
tbose  evils,  wbicb  are  capable  oí  befalling  a 
man,  and  being  to  tbis  purpose  einployed,  in 
sucb  manner  as  to  be  made  to  appear  to  him 
tobe  continually  about  to  befal  him,  witbout 
exposing  tbe  employer  to  suffer  for  so  doing 
at  tbe  hands  of  tbe  judicial  authority. 

13.  In  tbis  case,  tbe  matter  of  good  aets^ 
(you  will  see)  in  tbe  character  of  matter  o‘‘ 
reward : matter  of  evil,  in  tbe  cbaracter  of 
matter  of  punishment. 

14.  Behold  now  a circumstance  by  wbicb 
proof  and  exeraplification  is  afforded  of  tbe 
truth  — tbe  important  truth  — tbat,  in  tbe 
cbaracter  of  an  instrument  of  corruption,  tbe 
forcé  and  eíficieney  of  tbe  matter  oí  evil  is 
greater  tban  tbat  of  tbe  matter  of  good. 

15.  By  tbe  matter  of  good,  — tbat  is  to 
say,  by  tbe  eventually  expected  receipt  oí 
enjoyment  of  it,  — how  great  soever  be  tbe 
valué  of  it,  tbe  power  of  choice  is  not  to  com- 
mon  conceptions  considered,  and  in  cominou 
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Innguage  accoidingly  spoken  of,  as  laken  uway : 
whereas,  by  the  inattcr  of  evil,  — when  the 
ainount  of  it  rises  to  a ccrtain  height,  the 
power  of  choice  ís  commonly  considered  and 
spoken  of  as  being  taken  away : as  common- 
ly, as,  by  a loaded  pistol  applied  to  a man  s 
breast,  accompanied  with  the  demand  of  bis 
inoney,  the  power  of  choice  is  considered  as 
being  taken  away. 

16.  Note  here  — that  the  same  portion  of 
matter  operates  in  the  way  of  matter  of  good 
or  matter  of  evil,  aceording  as  it  comes  to  the 
individual  in  question,  or  goes  from  him : by 
Corning  to  him,  it  operates  as  matter  of  good; 
by  going  from  him,  it  operates  as  matter  of 
evil:  and,  hy  going  from  him,  it  operates  upon 
him  \vith  much  greater  forcé  than  by  coming 
to  him : coming  to  him,  it  operates  no  other- 
wise  than  in  the  way  of  reward ; going  from 
him,  it  operates  in  the  way  of  punishment, 

17.  Take  any  man  for  example,  — and 
suppose  the  valué  of  the  whole  amount  of  his 
property  to  be  XlOO : with  much  greater  effi- 
ciency,  in  the  way  of  producing  compliance  at 
his  hands,  wll  the  apparent  probability  of  his 
fcvei*  wally  losing  this  same  £100,  than  will  the 
same  a^^parent  probability  of  his  gaining  £100. 

18.  For  holding  up  to  view  an  evil  of  such 
immense  magnitude,  and  thence  presenting 
the  demand  for  remedy,  — yon  will  (I  flatter 
myself ) not  be  backward  in  recognizing  the 
demand  for  some  means  of  designation : a de- 
mand as  urgent  as  that  which  gave  existence 
to  the  denominative  corruption,  in  the  case 
where  the  matter  of  good  is  the  instrument 
by  which  the  inaleficent  eífect  is  produced. 
No  such  appellation  being  in  use,  it  seems  to 
me,  that  by  giving  the  requisite  extensión  to 
the  existing  appellation  corruption,  the  de- 
ficiency  may,  in  a more  convenient  manner 
than  by  any  other  word  or  locution,  be  sup- 
plied ; compulsory,  or  say  compulsivo,  or  else 
intimidative,  the  corruption  being,  in  this  case, 
styled ; remunerative*  in  the  other  case. 

1 9.  Now,  as  to  the  various  shapes  in  which 
the  matter  of  good,  operating  in  the  character 
of  an  instrument  of  corruption,  is  capable  of 
having  existence.  One  of  them  is  patronuge. 

20.  Amongthe  modifications  of  the  matter 
of  good  brought  to  view,  as  above,  you  may 
have  made  observation  of  the  various  sitúa- 
tions,  of  which  the  official  establishment  of  a 
comraunity  is  composed  or  composable. 

21.  The  happily  rare  case  excepted, in 

which  the  incumbents  follow  one  another  in 
the  way  of  hereditary  siiccession, — in  the  case 
of  every  one  of  those  same  situations,  for  every 
person  or  set  of  persons  placed — located  say 
— there  cannot  but  be  a person  or  set  of  per- 

• [Hemuiierative.^  — AllecUve -woxúá  in  this 
case  make  a better  match  with  compulsive  than 
remuncrative  does;  allective  from  allicio:  but 
unfortunately,  allective  is  scarcely  as  yet  in  the 
languages. 


sons,  by  wbom  he  or  they  are  located — say 
a locator  or  locators.  For  any  such  locator, 
patrón  is  the  term  in  common  use : patronage, 
the  ñame  of  the  portion  of  the  matter  of  good, 
possessed  by  him,  in  such  his  capacity. 

22.  Here  then — of  any  such  situation  the 
possession  cannot  have  its  valué,  and  consc- 
quent  efficieney  in  the  character  of  an  instru- 
ment of  corruption,  but  the  patronage  of  it 
must  have  a correspondent  valué. 

23.  In  the  case  in  which  an  ecelesiastieal 
benefice  is  the  situation  in  question,  the  pa- 
tronage is  denominated  an  advowson.  This 
same  advowson  possesses  a marketable  valué, 
just  as  any  ordinary  estáte  in  land  does:  ten 
years’  purchase  perhaps,  more  or  less.  This 
then,  or  thereabouts,  subject  to  correction, 
may  be  stated  as  the  relative  valué  of  the 
patronage  of  any  such  office.  This,  and  no 
more,  may  be  stated  as  the  valué  of  the  pa- 
tronage of  an  office  to  the  patrón,  when  the 
individual,  whom  he  locates  in  it,  is  any  per- 
son  taken  at  large ; many  more  years’  pur- 
chase may  it  be  worth,  if  the  locatce,  whom 
he  locates  in  it,  is  a sonf  or  other  near  rela- 
tive, for  whom  to  this  same  amount  he  would 
make  provisión  out  of  his  own  income,  were 
it  not  for  the  extrinsic  source. 

24.  O ver  the  possession  of  a profit-yielding 
situation  in  the  official  estahlishment,  patron- 
age has  this  advantage — that,  whereas  to  the 
number  of  such  situations  which,  even  under 
a corrupt  form  of  government,  one  and  the 
same  individual  may  have  the  possession  of, 
there  is  some  limit,-^to  the  number  of  those 
which  he  is  capable  of  having  the  patronage 
of,  there  is  not  any  limit. 

25.  In  England,  immediately  or  by  the  in- 
tervention  of  middlemen,  with  exceptions  to 
a comparatively  inconsiderable  amount,  the 
king  has  the  patronage  of  all  the  several  si- 
tuations of  which  the  whole  of  the  official 
establishment  is  composed. 

26.  Of  the  matter  of  corruption  in  this  sbape 
(need  it  be  said?)  is  composed,  the  motive,  hy 
which  men  are  induced  to  do  their  utmost  for 

+ [ío//.] — Thus,  in  that  part  of  the  judiciary 
department,  which  is  composed  of  the  judicatory 
styled  the  Court  of  Chancery,  no  fewer  than  nine 
lucrative  offices  are  in  the  possession  or  sute  ex- 
pectaney  of  a son  of  the  ex-ChanceUor  the  Earl 
of  Eldon ; aggregate  income  £9,000  a-year,  more 
or  less : about  one  half  for  this  íong  time  in  pos- 
session : all  those  conferreJ  and  obtained  on  a 
false  pretence” — obtained  by  an  act  which,  by 
a statute  still  or  till  lately  in  forcé,  was  consti- 
tuted,  in  the  case  in  which  it  has  for  the  agent 
a person  other  than  a member  of  the  official  esta- 
blishment. acting  as  such,  [an  offence  which] 
subjected  him  to  the  punishment  of  being  impri- 
soned,  whipt,  or  transported  to  a distant  depen- 
deney,  there  to  be  kept  in  a State  of  servitude. 
Add,  or  to  he  put  in  the  pillory ; till  this  mode 
of  punishment  was  a sbort  time  ago  abolished  ^ 
false  pretence,  that  of  an  intention  to  do  the  bu- 
siness  of  the  office. 
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tbe  upholding  of  a forra,  systera,  and  practice 
of  government,  on  which  the  appellation  of 
matchles»  constitution,  in  tbe  endeavour  of 
covering  ita  deformity  by  a veil  of  unmerited 
laudation,  is  witb.  such  unblushing  perseve- 
rance  bestowed  i the  possessors  and  era  vera 
of  the  raatter  of  corr.uption  in  this.  shape,,  all 
the  while  bestowingupon  theraselves,  and  one 
another,  the  praise  of  disinterestedness,  and 
so  forth. 

27.  For  the  production  of  the  maleficent 
effect  styled  corruption,  not  necessary  is  it 
that  there  should  really  be  any  person  in 
wliose  raind  any  such  intention  has  place  as 
that  of  administering  the  raatter  of  corrup- 
tion, for  the  purposes  in  question,  or  for  any 
other.  Why  not  necessary  ? Answer  — Be- 
cause  any  person,.  disposed  to  earn  the  wages 
of  corruption,  on  sight  of  any  other  person 
occupying  a situation  which  places  in  tbe 
liands  of  the  oceupier  any  adequate  mass  of 
the  raatter  of  corruption,  together  with  the 
ineans  of  benefiting  bimself  by  the  adininis- 
tration  of  it,.  wiU  presume  the  existence  of 
an  adequate  disposition  so  to  administer  it, 
and  will  act  accordingly. 

28.  From  this  State  of  things  results  the 
need — the  urgent  need — of  appellatives,  ade- 
quate to  the  purpose  of  planting  and  keeping 
in  one’s  raind,  the  distinction  between  the 
two  species  of  corruptionists — the  intentional 
and  the  unintentional ; — a distinction  which 
(it  is  believed)  is  now,  for  the  first  time,  held 
up  to  view. 

29.  Moreover,.  here  may  be  seen  the  place 
for  bringing  to  view  the  several  classes  of  per- 
sona to  W'hom  the  appellation  of  corruptionists 
may,  with  equal  and  indisputable  pi’opriety, 
be  applied  — namely,  active  corruptionists, 
the  corruptora  ; passive  corruptionists,  styled, 
by  means  of  the  tennination  thus  employed 
in  the  ancient  law  French  language,  corrup- 
tees — in  modern  French,  corrompus. 

30.  This  distinction  borne  in  raind,  with 
indisputable  propriety  may  (it  will  be  seen)  be 
applied  the  appellations  of  corruptionist  and 
corruptor  ta  every  person  possessing  power 
of  patronage ; the  corruption  operating,  as 
such,  with  a degree  of  efficieney  proportioned 
to  the  magnitude  of  such  bis  power:  to  every 
such  patrón,  and  in  particular  to  every  king. 

\ 31.  What!  to  Louis  Philippe?  Yes,  to 

Louis  Philippe,  and  with  as  indisputable  pro- 
priety as  to  George  the  Third,  of  blessed 
memory,  or  any  one  else. 

32,  My  children ! think  of  the  Medecin 
malgré  lui:  he  is  well  known  to  you.  Well, 
then,  here  you  may  see  a roi  corrupteur  — a 
roí  corrupteur  malgré  lui. 

33.  But  — what  should  he  decline  giving 
his  concurrence  to  any  arrangement,  by  which, 
without  production  of  evil  to  a preponderant 
•mount,  in  some  determinate  form,  the  quan~ 
iitg  of  the  raatter  of  corruption,  and  thence  , 
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the  qfficieney  ot  it,  would  be  diminished  ? 

The  supposLtion  is  an  unpleasant an  iuvi- 

dious — one;  the  answer,  needless. 

34.  For  production  of  this  same  maleficent 
effect,  styled  corruption,  _ as  little  necessary 
is  it  that  the  matter  by  which  it  is  produced 
should,  in  any  determinate  shape,  be  present 
to  the  mind  on  which  the  effect  is  produced. 
Why  not  necessary  ? Answer  — Because,  to 
the  im^inative  faculty  of  a mind  appropri- 
ately  disposed,  it  will  naturally  present  itself 

in  the  most  attractive  shapes  and  colours 

the  shapes  being  those  of  the  most  val  nuble 
lucrativo  situations,  or  other  benefits,  which 
the  patrón  looked  to  has  it,  or  is  supposed  to 
have  it,  in  his  power  to  confer. 

35.  Henee  may  be  seen — that,  of  the  mat- 
ter of  corruption,.  when  in  an  indetermmate 
shape,.  the  efficieney  is  naturally  not  only  not 
less,  but  much  greater,  than  when  confined  to 
any  determinate  shape. 

36.  And  now  may  itbe  seen — why  and  how 
it  is,  that  corruptionists  — the  most  malefi- 
cent of  corruptionists,  active  and  passive  — 
how  it  is,  that  they  are  so  ready  to  make  law 
upon  lawagainst  brihery — leaving  corruption, 
in  its  compulsoiy  and  so  much  more  cfficient 
forra,  unrepressed,  evil  in  so  efficient  a manner 
and  degree.  promoted, . Making  laws  against 
compulsión,  in  the  form  of  6r¿¿ery„they  com- 
bat  it  in  a form  in  which,  it  bei  lig,  and  fre- 
quently  in  a ruinous  degree, , costfy  to  them- 
selves,  they  are  not  unwilling.to  suppress  it ; 
leaving  it  unrepressed  when  in  the  compul- 
sory  form,  they  thus  give  establishment  to  it, 
in  a forra  in  which  it  not  only  is  so  much 
more  efficient,  but  costs  them  nothing. 

37.  In  so  far  as  they  are  reduced  to  have 

recourse  to  bribery,  the  law  is  against  them ; 
and,  in  this  case,  to  no  small  extent,  they 
are  under  the  necessity  of  laying  themselves 
at  the  merey  of  men  whose  morality  they  ar© 
thus  themselves  corrupting : at  their  merey, 
not  only  in  respect  of  the  fulfilment  of  tbe 
illegal  bargain,  but  also  in  rcspect  of  forbear- 
ance  to  turn  against  them,  and  join  in  pro- 
secuting  them  for  it.  On  the  other  hand,  in 
so  far  as  the  form  they  give  to  the  operation 
is  the  compulsive  form,  — they  have,  and  to  a 
great  extent,  the  law  — not  simply  neuter, 
but  actually  on  their  side.  Thus  it  is,  for 
example,  to  the  whole  e.xteut  of  the  relation 
of  landlord  and  tenant : the  landlord  turning 
oiit,  or,  by  the  hand  of  the  law,  in  various 
ways  torraenting  his  tenant,  in  the  evuiit  of 
his  not  giving  his  vote  to  the  candidate,  how 
unfit  soever,  whom  it  pleases  the  landlord 
thus  to  forcé  upon  him.*  

• 1.  Witness  a Duke  of  Neu/caslle;  whq,  if 
report  says  truc,®  turns  out  of  their  habitations 
or  other  possessions,  no  fewer  than  seventy  heads 
of  families,  for  having  contributed  towards  the 
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38.  For  tbe  proQuction  of  this  same  ma- 
Icñcent  effect  styled  corruption,  as  little  ne- 
cessary  is  it  thát  the  individual,  to  whom 
application  of  the  matter  of  corruption  is 
made,  should  be  the  very  individual  at  whose 
hands  the  maleficent  conduct — the  breach  of 
public  trust — is endeavoured  tobe  produced. 
It  may  be  any  other  individual,  with  whom 
the  breach  in  question  is  connected  by  any 
adequately  strong  tie  — whether  t)f  sel^-  re- 
parding,  or  of  social,  or  say  syuipathetic,  in- 
terest. 

39.  Henee  it  may  be  seen  — how  far  from 
being  sufficiently  grounded  is  the  notion,  ac- 
cordiiig  to  which,  by  being  secured  for  life  in 
the  possession  of  a lucrativo  office,  in  such  sort 
as  not  to  stand  exposed  to  any  danger  of  be- 
ing dislocated, — a man  is  rendered  corruption- 
proof : secured,  as  he  thus  is,  against  corrup- 
tion, in  so  far  as  effectible  by  application  made 
of  the  matter  of  evil  in  that  one  shape. 

40.  Corruption-proof ? — Yes;  if,  to  that 
same  purpose,  he  does  not  stand  exposed  to 
the  being  corrupted  by  the  matter  of  evil  in 
any  other  shape. 

41.  Yes;  if,  to  the  purpose  in  question,  he 
does  not  stand  exposed  to  the  being  corrupted 
by  the  matter  of  good  in  ang  shape. 

42.  Yes ; if  there  be  no  other  individual, 
with  whom  he  stands  connected  by  any  such 
tie  as  above  mentioned. 

43.  Here  accordingly  may  be  seen  the  im- 
posture  so  often  endeavoured  to  be  practised, 
by  the  boast  expressed  by  the  word  indepen- 
dence : the  condition  being  in  fact  that  of 
irresponsibility : that  is  to  say,  non-exposure 
to  suffering  in  this  or  that  shape,  or  in  any 
shape,  for  any  act  of  maleficence  committed 
by  the  individual  in  question,  in  the  situation 
in  question.* 

placing  in  the  assembly  of  the  representatives  of 
the  people,  persons  other  than  those  chosen  by 
himself : alleging,  in  justification,  his  right  by 
law  “ to  do  as  he  picases  with  his  own.” 

2.  Witness,  in  like  manner,  a Marquis  of 
Exeter;  who,  if  like  repqrt  says  truc,®  gives  in- 
formation  to  tenants  of  his,  who  themselves  had 
even  voted  for  both  his  candidates,  that  “ unless 
they  discharge  their  tenants  who  did  not  so  vote, 
they  shall,  notwithstanding  their  own  votes,  be 
turned  qut  of  all  the  property  they  hold  under” 
the  family  of  which  he  is  the  head : to  widows, 
moreover,  that  unless,  by  marringe  or  otherwise, 
they  procure  votes,  they  will  share  the  same  fate. 

3.  Behold  here  a chain  of  tyrannies : not  con- 
tent  with  being  himself  a tyrant,  here  stands  a 
man,  forcing-othersfquery,  in  what  numbers)  to 
be  participators  in  like  guilt. 

* Of  this  sort  is  the  independence  given  to 
English  judges;  who  are  thereby  rendered  so 
many,  as  it  were,  natural  enemies  to  justice,  and 
partners  in,  and  supporters  of,  that  aristocratical 
tyranny,  which,  under  “ matchless  consti- 
TUTioK,”  is  the  cause  of  all  the  political  evil 
under  which  Englishmen  are  sufléring. 

“ M orning  Chronicle,  8th  October  1830. 


44.  Imperfect  and  inadequate  would  be  the 
dissection  here  made  of  political  corruption, 
if  the  non-proxiinate  as  well  as  the  proximate 
causes  of  the  disorder  were  not  brought  to 
view.  Of  the  non-proximate  there  may  be 
any  number  of  removes.  Non-proximate  of 
the  Jirst  remove  may  be  seen  in  the  instance 
of  wars  and  distant  dependencies.  Necessi- 
tated  by  the  one  as  well  as  by  the  other  are 
lucrative  offices. 

45.  Wars  and  distant  dependencies  bear  to 
each  other  both  relations,  — that  of  cause  and 
that  of  effect.  Of  distant  dependencies,  the 
possession  on  the  one  part,  the  cupidity  on 
the  other  part,  beget  war : war  has  sometimes 
on  the  one  part  distant  dependencies  for  its 
fruit.f 

46.  Corruption  and  waste.  Between  the 
two  evils  thus  denominated,  relations  have 
place,  which,  on  this  occasion,  it  may  be  of 
use  to  have  in  view. 

47.  Whatsoever  portion  of  the  matter  of 
good  is  received  or  looked  for  by  any  func- 
tionary  of  government  as  such,  in  particular 
if  received  at  the  charge  of  the  government, 
is,  as  hath  been  seen,  capable  of  operating  in 
the  way  of  corruption. 

48.  But  it  follows  not  that  it  is  in  any  part 
of  its  employment  in  waste : not  only  what- 
soever is  necessary  to  the  support  of  the  go- 
vernment, but  whatsoever  else  is  capable  of 
being  employed  in  such  manner  as  to  be  pro- 
ductive  of  a balance  in  the  scale : not  only 
is  not  employed  in  waste,  but  ought  to  be 
employed  in  the  manner  in  which,  by  the  sup- 
position,  it  is  employed. 

49.  To  a not  inconsiderable  extent,  cor- 
ruption may  have  place  without  waste.  For, 
if  by  marks  of  general  kindness  on  the  part 
of  one  functionary  — and  in  particular  a func- 
tionary  of  superior  order — without  money  or 
money’s  worth  expended,  another  functionary 
be  inveigled  into  a breach  of  official  duty : here 
is  corruption,  but  here  is  not  any  waste. 

50.  Natural  indeed,  but  (as  hath  just  been 
seen)  narrow'^sighted  and  erroneous,  would 
be  any  such  maxim  as  — Let  no  institution, 
by  which  corruption  is  capable  of  being  pro- 
duced, be  endured. 

51.  For,  in  the  first  place,  whatsoever  ex- 
penditure  is  to  such  a degree  necessary  that 
government  could  not  have  place  without  it — 
operates,  except  in  so  far  as  effectually  coun- 
ter-operated,  in  the  w'ay  of  corruption. 

52.  In  the  next  place,  at  the  command  of 
government,  a means  there  is  by  which  the 

í Bitter  is  the  fruit  to  the  inhabitants  of  the 
arent  territory,  whatsoever  it  may  be  to  the  in- 
abitants  of  the  soil  into  which  population  is 
transplan ted.  But  when,  by  the  hand  of  eman* 
cipation,  the  branch  by  which  a layer  was  con- 
nected with  the  stock  is  cut,  the  íayer  having 
taken  root,  bitterness  ceases,  and  sooner  or  later 
all  that  remains  is  sweetness. 
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matter  of  corruption  may  be  divested  of  its 
poisoiious  qualities. 

53.  This  means  consista  of  the  power  of 
dislocatíon,  if  made  exercisable  on  all  public 
functionaries : immediately,  or  by  the  ínter- 
vention  of  other  bands,  by  the  great  body  of 
the  people  in  quality  of  possessors  of  the  con- 
stitution  authority,  by  which  the  members  of 
the  legislatura  are  deputed  and  located. 

54.  In  the  case  of  the  membe^  of  a second 
chamber,  as  siich,  — and  in  particular  in  the 
case  of  a chamber  of  peers,  ^such,  — every 
portion  of  the  matter  of  glw  jiossessed  by 
them  as  such,  operates  in  the  way  of  waste, 
and  in  the  way  of  corruption,  both : and  in 
the  way  of  corruption  immediately,  because 
not  capable  of  being  counteracted  by  that 
power  of  dislocatíon,  which,  with  reference  to 
all  other  functionaries,  is  capable,  as  abave, 
of  being  possessed  and  exercised  by  a first 
chamber. 

55.  Thus  much  as  to  counteractive  reme- 
dies. Now  as  to  preventivo  remedies : — 
against  corruption  — whether  by  means  of 
evil,  or  by  means  of  good,  in  the  case  of  lo- 
cation  by  election,  one  remedy  (need  it  be 
said  ?)  there  is,  and  but  one  : but  that  a cer- 
tain  one.  This  is,  secresy  of  suíFrage : which 
secresy  may  with  certainty  be  maintained  by 
the  mode  of  delivering  the  suífrage,  when  ef- 
fected  in  the  way  of  ballot,  as  the  phrase  is  : 
— may  be  maintained  — and  accordingly  is  so 
maintmncd,  by  all  persons  who  are  really  de- 
sirous  of  maintaining  it. 

56.  What,  then,  shall  we  say  of  him,  and  of 
the  guilt  of  him  who,  seeing  the  efficacy  of 
the  ballot,  in  the  prevention  of  this  corrup- 
tion — of  this  oppression  — of  this  tyranny — 
shall  use,  and  persist  in  using,  bis  endeavours 
to  prevent  the  use  of  this  all-efficient  and 
sub-eflicient  remedy  against  an  evil,  by  which 
any  form  of  government,  the  best  in  all  other 
respecta,  is  capable  of  being  transformed  into 
the  worst. 

57.  In  comparison  of  the  guilt  of  him  by 
whom  any  single  act  of  this  compulsiva  cor- 
ruption is  produced,  — the  guilt  of  him,  by 
whom  the  practica  of  it  throughout  the  whole 
field  of  election  is  advocated,  will  it  not  be 
as  the  number  of  men,  if  any,  who  by  means 
of  such  his  endea  vour  shall  ha  ve  been  ren- 
dered  compulsorily  corrupt,  will  be  to  nuin- 
ber  one  ? 

§ VIL  Delusion — its  contribution  to  the  Male- 
Jicence  of  a Second  Chamber. 

1.  Delusion  has  two  sorts  of  instruments: 
the  one  consists  of  that  portion  of  the  matter 
of  corruption,  which  is  composed  ofthe  showy 
part  of  the  matter  of  good : the  other  con- 
sists of  words. 

2.  Of  these  instruments  of  corruption  which 
are  composed  of  the  matter  of  good,  — those 
which  are  instruments  of  dignity,  are  those. 


by  which,  in  a conspicuous  manncr,  indica- 
tion  is  aíforded  — either  of  the  jiotcers  of  the 
functionary  in  question,  or  of  the  matter  of 
wealth  attached  to  his  situation. 

3.  Of  those  attached  to  the  situation  of  mo- 

narch,  examples  are  the  following: i.  The 

Crown II.  The  Habiliments iii.  The 

Throne.  — iv.  The  Sceptre.  — v.  The  Ar- 
morial  Bearings. 

4.  Of  these  trappings,  to  make  out  a ci/r- 
rect  and  complete  list  would  be  a work  of  iio 
small  difficulty  and  very  small  use. 

5.  To  those  which  consist  of  words,  the 
same  observations  may  apply,  with  little 
variation:  they  must  be  picked  up — these 
words  — wherever  they  are  to  be  found. 

6.  Dignity,  lastre,  splendour,  honour,  glory, 
and  injluence : these  present  themselves  in 
the  character  of  the  principal  ones. 

7.  Dignity  is  a sort  of  ignus  fatuas,  that 
requires  lustre  and  splendour  for  the  support 
of  it.  Itself  it  is  a necessary  support  to  the 
throne : but  then,  this  same  self  requires  sup- 
ports ; and  these  are  splendour  and  lustre,  or 
lustre  and  splendour:  one  or  both,  which  yon 
please.  “ This  that  you  are  writing  (I  tbink 
I hear  you,  my  children,  saying)  is  stark  non- 
sense.”  Yes:  so  it  is,  indeed : but  nonsense 
cannot  be  appropriately  represented  without 
nonsense. 

8.  Think  how  many  hundreds — thousands 
— myriads  — are  every  year,  in  England  — 
not  to  speak  of  other  countries  — consigned 
to  a lingering  death : all  of  them  by  taxes 
imposed,  and  means  of  sustenance  thereby 
snatched  away  — all  for  the  support  of  the 
lustre  and  splendour  of  the  throne,  the  crown, 
and  its  dignity. 

9.  The  splendour  and  lustre  that  have  gas- 
lights  for  tbeir  efficient  cause  and  support, 
and  are  employed  in  keeping  accidents  and 
oífences  excluded  from  streets — these  are  of 
real  use : but  with  those  the  metaphorical 
splendour  and  lustre,  which  give  support  to 
the  crown  and  dignity,  form  a perfect  con- 
trast : whatsoever  effect  they  give  birth  to, 
when  viewed  in  the  point  of  view  in  which 
they  are  ordinarily  viewed,  is,  instead  of  being 
of  use,  purely  mischievous. 

10.  But  these  things,  do  they  not  give  sup- 
port to  government?  and  if  government  is  an 
evil,  is  it  not  a necessary  one  ? — Give  sup- 
port to  government!  Oh  yes:  that  they  do: 
and  there’s  the  mischief  of  them.  What  we 
want  is — that  a good  government  skouldhave 
support : and  that  a bad  government  should 
not  have  support  — should  fall  to  pieces  for 
want  of  support.  But  what  these  things  do 

is giving  support  to  all  governraents  — to 

the  worst  as  much  as  the  best. 

11.  Apply  this  to  the  present  case  — to 
the  chamber  of  peers : let  the  members  of  it 
conduct  themselves  in  it  ever  so  ill  — op- 
pose  all  measures  beneficial  to  us  all,  as  stre- 
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TuioiLsly  and  perseverin^ly  as  they  will, — 
tbe  same  support  will  these  extrinsic  decora- 
tions  afford  to  it. 

12.  Viewed  in  their  truc  point  of  view  — 
understood  in  their  literal  sense  — these  saíne 
words  lustre  and  splendour  may  be  not  al- 
together  useless : — they  are  not  altogether 
nniiistructive.  Of  lustre  and  splendour  taken 
in  this  sense,  what  is  the  effect  ? to  dazzle 
the  eyes  of  beholders ; to  cause  them  to  see 
the  übjects  in  question  confusedly  and  falsely : 
in  a word,  to  put  these  same  beholders  into, 
and  keep  them  in,  a state  of  delusion. 

13.  Ancient  history  tells  of  an  “ ancíent 
sage  phílosopher,”  who  took  it  into  his  head 
tliat  he  sbould,  somehow  or  other,  be  the 
better  off  for  being  stark  blind  : and  accord- 
ingly  contrived  to  make  himself  so,  by  means 
of  the  splendour  and  lustre  of  a brass  basin, 
Of  this  philosopher  the  philosophy  will,  with- 
Gut  much  difficulty,  be  pronounced  " false 
philosophy and  surely  with  as  little  diffi- 
culty may  that  philosophy  be  pronouncedyaZse, 
which  prescribes  the  consigning  human  crea- 
tures  by  thousands  to  lingering  death  for  the 
support  of  the  lustre  and  splendour  and  dig- 
nity  of  coronéis,  not.  to  speak  of  crowns. 

14.  So  much  for  diynity,  lustre,  and  splen- 
duur ; or  lustre,  splendour,  and  dignity.  Now 
for  honour  and  ylory. 

As,  on  their  part,  dignity,  lustre,  and  splen- 
dour, are,  in  our  proverbial  language,  “ birds 
nf  a feather,"  .and  as  sudi^  “ dock  together,” 
. — so  on  thedr  part  are  honour  and  glory. 
These  derive  from  their  relation  to  war  the 
chief  part  of  their  relative  use  : in  them  may 
be  seen  at  once  a seed  and  a fruit  of  it. 

15.  honour,  wein  England  possess  four 
letters  which,  of  themselves,  múII  at  any  time 
aíTord  a sufficient  ground  and  justification  for 
war : for  war,  with  anybody  or  everybody. 
Such,  at  any  rate,  was  the  aphorism^pro- 
nouiiced  once  at  least  upon  a time  — oftener 
for  aught  I know — in  our  honourahle  House, 
by  the  then  leader,  and  the  now  idol,  of  our 
Whigs.  Of  the  State  of  things  called  war 
— which,  being  interpreted,  is  homicide,  de- 
predation,  and  destruction  — human  suffe ring 
I»roduced  in  all  manner  of  shapes  upon  the 
liirgest  scale — of  this  so  iliustriously  ser- 
viceable  state  of  things,  the  efficient  causes 
inight,  all  biit  one,  according  to  his  princi- 
pies, be  suffered  to  remain  without  effects  : 
not  so,  any  the  slightest  vvound  received  by 
honour. 

16.  Of  this  rhetoric,  what  is  the  correspon- 
doiit  logicf  Answer — That  whenever,  and 
to  whatever  end  of  j'our  own,  and  against 
whatsoever  nation,  you  take  afancytomake 
war,  — if,  being  a statesman,  you  condescend 
to  plead  a justification  for  it,  you  stand  up, 
give  the  appropriate  sound  to  the  four  letters 
h,  o,  n,  and  r,  and  your  justification  is  made : 
uhvays  understood,  that  you  must  pronounce 


the  word  with  a certain  degree  of  loudness, 
and  that,  while  you  are  pronpuncing  it,  your 
cheeks  must  exhibit  a certain  degree  of  in- 
tumescence,  and  your  eyes  a certain  degree  of 
fierceness. 

17.  A justification  made  for  war  out  of  ho- 
nour, is  cheaper  with  us  (you  see)  than  with 
you.  With  US,  four  letters  are  (you  see) 
sufficient : you  cannot  have  one  for  less  than 
six  : witnessiZí,  o,  n,  e,  u,  r. 

18.  But,  to  peers  and  peerages,  in  what 
way  is  it  (say  ]Mu)  that  these  words  honour 
and  glory  ha.Ve  á^ication  ? I answer — in  this 
way: — Gods  have  their  attributes ; kings  and 
peers  theirs.  Kings  are  “ Gods  with  us” — 
their  representatives  and  iraages  upon  earth. 
Peers  are  creatures  of  the  crown  — of  the 
crowns  of  kings.  Of  //iciV  attributes  I leave  it 
to  some  future  Blackstone  to  give  a complete 
and  corred  list : all  that,  at  this  nioment,  I 
know  about  them  is,  that 'this  of  honour,  or 
say  honourahleness,  is  one  of  them. 

19.  With  US,  the  Chamber,  or,  as  we  say 
House,  in  which  our  self-constituted  and  self- 
styled  representatives  of  the  people  are  seated, 
is  styled  Honourahle : the  House,  that  is  to 
say,  in  plain  language,  the  popidation  of  it 
taken  in  the  aggregate.  This  House  is  simply 
Honourahle,  while  that  of  the  Lords  is  in  like 
manner  styled  liight  Honourahle  and  Most 
Honourahle  ; — one  or  both — 1 can’t  at  this 
moment  teli  which. 

20.  Within  this  same  Right  Honourahle  or 
Most  Honourahle  House,  are  degrees  oí'  ho- 
nour, rising  one  above  anotber,  in  a scale ; 
namely,  — i.  Barón  and  Baronies ; u.  Vis- 
counts  and  Viscounties  ; ili.  Earls  and  Earl- 
doms:  these  simply  “7VoZ»Ze;”  iv.  Marquesses 
and  Marquisates  ; v.  Dukes  and  Dukedoms : 
these  “ Jfost  Noble.”  All  these  Peers. 

21.  But,  added  to  these  is  a purificativa  and 
conservati  ve  mixture  of  anotber  sort  of  Lords : 
— Lords,  who  are  not  Peers,  but  something 
better  and  still  more  respectable  than  Peers ; 
namely,  — i.  Hishops,  R'ight  Revercnd;  ii. 
Archbiskops,  Most  Reverend.  These,  to  dis- 
tinguish  them  from  the  sort  of  Lords  who  are 
Peers,  are  styled  Lords  Spiritual ; to  wit,  in 
consideration  of  the  spirit  they  are  full  of. 
Spirit  meant  originally  gas  : a kind  of  thing, 
one  species  of  which  is  that  w'hich  streets  are 
lighted  with : in  their  iustanee,  it  means  a 
saered  sort.  Sacred  means  the  same  as  holy : 
so  now  you  understand  what  they  are.  In 
contradistinction  to  them,  the  Lords  who  are 
Peers,  and  have  for  their  contradistinction 
attiúbutive  the  word  Temporal,  cannot  but, 
in  conformity  to  the  established  nomencla- 
ture,  be  acknowledged  to  be  profane : sacred 
and  holy  are  synonymous  to  spiritual  — pro- 
fane to  temporal : sacred  and  profane  are  to 
each  other  as  black  and  white  : holy  men  are, 
someh^íw  or  other,  if  you  will  believe  them, 
“ in  God¡"  and,  being  so  in  God,  they  con- 
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trive,  somehow  or  other,  to  be  Fathers; 

wbich  is  more  tban  your  Bishops  can  do in 

a carnal  sense  at  least — or  your  Arcbbishops 
eitber. 

22.  “ All  tbis,”  I bear  you  saying,  “ may 
be  very  true ; but  what  bas  it  to  do  \vitb 
second  chambers  ?”  My  children,  it  has  this 
to  do : wherever  tbere  is  eitber  honour  or 
dignity,  tbere  must  be  a support  to  it.  Every- 
body  says  ars  much ; nobody  deiiies  it.  And 
this  support  must  be  made  of  money.  And, 
for  the  extraction  of  the  material,  from  the 
pockets  of  those  by  whose  labour  that  which 
js  given  in  excbange  for  it  is  produced,  tbere 
must  be  a pretence;  and  the  pretence  is  made 
by  the  manufacture  of  official  situations : to 
whicb  situations  is  attaebed  money  and  mo- 
ney’s  worth,  flowing  in  through  the  médium 
of  salaries,  fees,  antl  perquisites  ; and  to  the 
situations  are  annexed  pensions  of  retreat. 

23.  So,  likewise,  pensions,  or  donations,  or 
both,  for  widows  and  children.  For,  as  each 
peer  has  bis  dignity  to  support,  so  has  his  wi- 
dow  hers ; so  have  his  children  theirs : every 
one  of  these  same  children,  his  or  hers : of  his 
male  children,  the  eldest  has  more  dignity 
tban  any  of  the  others  have  : the  others  have 
every  one  of  them  the  same.  And,  in  each 
case,  what  would  become  of  all  this  dignity, 
if  it  was  not  for  the  support  given  to  it  by  the 
money  ? It  would,  of  course,  drop  down.  And 
were  it  to  drop  down,  what  would  become  of 

government  ? But  the  catastrophe  is 

too  terrible  to  bear  thinking  of. 

24.  True  it  is — that,  inthe  Anglo- Ameri- 
can United  States,  no  such  extravasated  re- 
muneration  has  place.  Yet  there,  a something 
called  government  is  to  be  seen,  if  you  look 
cióse  to  it.  And,  somehow  or  other,  it  stands 

pon  its  legs,  though  it  has  no  such  supports 
to  it.  But,  that  government,  being  a demo- 
cratical  one,  is  not  (so  our  monarcKists  are 
always  ready  to  assure  us)  worth  looking  at. 

25.  And  forget  not,  — that  this  j argón 
about  the  necessity  of  honour  and  dignity, 
and  lustre,  and  splendour,  for  the  support  oí 
government,  — and  of  money,  extracted  by 
depredation,  for  the  support  of  honour  and 
dignity,  and  lustre,  and  splendour,  — is  no 
johe.  It  is  uttered  in  most  perfect  gravity 
and  seriousness,  with  exemplary  solemnity, 
in  messages  from  the  king,  and  in  speeches 
in  both  Houses.  Uttered  as  and  for,  a com- 
petent  government  justification,  of  taxation  to 
any  amount.  And,  to  the  quantity  of  money 
for  which  there  may,  on  this  score,  be  an 
undeniable  demand,  no  limit  is  ever  professed 
to  be  set : to  the  quantity  provided  for  the 
defence  of  the  country,  always : to  the  quan- 
títy  provided  for  the  support  of  the  otherwise 
hclplesB  and  doomcd  to  death,  always  is  ade- 
tenninate  limit  applied : for,  in  both  these 
cases,  ¡8  reference  made  to  need  in  a specific 

to  which  application  of  the  supply  ¡ 
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is  to  be  made ; for  such  a number  of  wouths, 

such  a number  of  pounds  of  money and  so 

forth:  to  the  quantity  provided  for  these 
supports,  always  a limit  set:  to  the  quantity 
provided  for  the  support.  of  dignity,  never : -1 
never  — no  never  can  there  beenough  of  it. 

26.  And  now,  my  children  I now  (I  hope) 
you  are  satisfied  : satisfied,  I mean,  with  me, 
your  metaphorical  father : for,  if  you  are  sal 
tisfied  with  the  State  of  things  thus  faithfully 
reprcsented,  — if  you  (I  say)  are  satisfied 
v/ith  it,  it  is  more  than  I can  he  with  you. 
But  I will  not  think  thus  meanly  of  you. 

27.  Ñor  is  this  all.  The  dignity,  with  its 

et  cateras,  thus  placed  upon  its  support, it 

is  in  the  situalion  in  question,  with  rclation 
to  the  Services  attached  to  it  in  the  character 
of  duties,  received  as  a substitute  for,  undcr 
the  ñame  of  a surely  presumptive  efficient 
cause  of,  appropriate  aptitude  : — yes,  of  ap- 
propriate  aptitude,  in  all  its  several  branches, 
moral,  intellectual,  and  active;  branches,  three 
or  four,  as  you  picase  ; appropriate  intellec- 
tual aptitude  requiring,  on  some  occasions, 
to  be  considered  as  combining  appropriate 
knowledge  and  appropriate 

28.  How,  then,  stands  the  truth  of  the 
case  ? Is  it  — that,  the  more  there  is  of  this 
dignity,  with  its  et  cateras,  the  more  there  is 
of  this  same  perfect  aptitude  ? Oh  no  : but, 
contrariwise,  the  less.  For,  as  to  appropriate 
moral  aptitude,  this  is  the  fruit  of  self-denial, 
itself  an  irksome  sort  of  operation  : as  to 
appropriate  intellectual  aptitude,  and  active 
aptitude  : — these  are  the  fruits  of  hard  labour 
— another  irksome  sort  of  operation:  and 
the  quantity  of  them  is  naturally  in  propor- 
tion  to  the  quantity  of  need;  and,  the  Icss 
the  need  a man  has  of  any  irksome  sort  of 
operation,  the  less  does  he  employ  of  it. 

29.  Of  this  same  dignity,  the  use  is,  the 
procuring  for  the  possessor  of  it,  respect,  de- 
ference,  compliance  with  such  deraands  as  it 
pleases  him  to  make,  — compliance  with  his 
wish  and  desire,  in  so  far  as  it  is  known,  or 
can  be  guessed  at : and,  of  all  these  good 
things,  by  means  of  which  are  produceuble 
and  produced  all  other  sorts  of  good  things — 
the  more  a man  can  have,  without  eitber 
of  the  above-mentioned  irksome  operations, 
without  which  appropriate  aptitude  is  not  to 

behad, the  less  of  it  will  he  have  need  of; 

and  accordingly,  the  less  of  it  will  he  give 
himself. 

30.  Accordingly,  if  you  would  see  that  re- 
lativo inaptitude  which  is  correspondent  and 
opposite  to  official  appropriate  aptitude,  — - if 
you  want  to  scc  that  same  relative  inaptitude, 

or  in  one  word,  depravity,  in  its  several 

gradations,  look  to  the  íop  of  the  scale:  there 
you  may  see  kings.  Exactly  as  thcir  power 
and  dignity,  is  tbeir  depravity : so,  mathema- 
tically  speaking,  less  and  less,  as  they  have 
less  and  less  of  those  same  atlributes. 


ON  HOUSES  OF  PEERS  AND  SENATES. 


BENTHAM  TO  III S PELLO W-CITIZENS  OF  FRANGE,  [Sect.  Vlí, 


440 

31.  To  come  down  to  Peers.  So  it  will 
be  with  Peers.  True  it  is  — t/our  Peers,  if 
yon  continué  to  have  any,  >vill  not  be  so  bad 
as  ours ; for  they  will  not  have  so  much  — 
they  will  not  have  near  so  much — power, 
along  with  their  honour  and  dignity.  They 
will  not  have  the  nomination  of  the  self-con- 
stituted  and  self-styled  representativas  of  the 
people : they  will  not  be  in  the  habit  of  having 
distanl  dependencies  obtained  and  retained, 
for  the  sake  of  otficial  situations  established 
in  tliem,  for  the  purpose,  and  with  the  effect, 
of  being  filled  by  peers,  or  eider  or  younger 
sons  of  peers,  for  the  profit  of  depredation, 
and  pleasure  of  oppression,  to  be  exercised  by 
tliose  same  living  receptacles  of  honour  and 
dignity.  The  consequences  of  any  such  bur- 
tlien  would,  in  your  part  of  the  world,  be, 
for  some  time,  too  bad  for  endurance ; and 
t herefore  it  would  not,  till  after  a considerable 
length  of  time,  be  endeavoured  to  be  fastened 
on  you.  But,  when  all  this  is  taken  oíF,  there 
is  surely  enougli  left,  to  prevent  you  from 
consenting  to  be  loaded  with  any  such  incum- 
brance  as  it  would  load  you  with. 

3’2.  To  come  borne  to  your  Chamber  of 

Peers Part  and  parcel  of  the  matter  of 

coiTuption  would  be,  every  atom  of  honour, 
cvery  atom  of  dignity, — meaning  always,  fac- 
titious  honour  and  factitious  dignity,  manu- 
factured  as  above,  — every  spark  of  lustre, 
and  every  spark  of  splendour,  possessed  by 
the  chamber  of  peers,  or  by  any  rnember  of 
it,  as  such.  Let  it  be  called  injluence  — in- 
fluence  simply,  or  leyitimate  influence — would 
it — now,  at  any  rate,  — be  the  less  clearly 
seen  to  be  the  corruption  that  it  is  ? Would 
not  the  speaking  of  it,  as  necessary,  or  even 
contributory,  to  the  support  of  good  govern- 
ment,  be,  by  all  lovers  of  good  government, 
■í'egarded  as  an  endeavour  to  produce  illusion? 
— maleficent  illusion  ? These  questions  will 
assuredly  be  seen  to  furnish  their  own  answer. 

33.  Well  then : could  the  present,  or  any 
other  chamber  of  peers,  have  place  among 
you,  without  factitious  honour  and  dignity  ? 
could  it,  without  factitious  honour  and  dig- 
nity, manufacturad  out  of  the  sort  of  mate- 
rials  just  mentioned  ? By  any  man,  by  whora 
it  were  proposed  to  be  established,  would  it 
be  proposed,  or  wished  to  be  established  and 
preservad,  clear  of  all  such  factitious  appen- 
dages? 

And  here  you  have  the  last  of  these  strings 
of  questions,  which  furnish  their  own  an- 
swers. 

34.  Read,  in  this  view,  the  works  of  intel- 
ligent  travellers  published  of  late  years : writ- 
ten  without  view  to  the  present  question. 
Read,  in  particular,  the  account  given  by 
liobell  of  that  vast  sample  of  the  human  spe- 
cies  — the  [)opulation  of  China.  Inquire  of 
all  intelligent  men,  who  have  had  occasion 
to  be  acquainted  with  the  different  orders  of 


men  in  Greece : always  you  will  find  at  the 
top,  depravity;  at  the  bottom,  excellence: 
and  how  cheering  (is  it  not?)  the  thought, 
that  it  is  in  the  few  that  depravity  has  her 
Seat ; in  the  many  — the  vast  many  — excel-  ‘ 
lence. 

35.  Somuchfor  Honoüe,  Dignity,  Glory, 
and  their  et  cesteras.  Now  for  influence.  In- 
fluence  is  corruption  under  another  ñame. 

36.  Of  the  terms  dyslogistic,  eulogistic,  and 
neutral,  the  import  has  received  explanation, 
and  the  use  indication,  elsewhere.*  Corrup- 
tion is  dyslogistic : it  gives  expression  to  a 
sentiment  of  disapprobation,  as  being  attri- 
buted  to  the  idea  of  the  operation,  or  the 
effect,  designated  by  it.  By  the  term  influence, 
expression  is  given  to  the  idea,  wthout  call- 
ingup,  in  conjunction  withit,  the  sentiment: 
that  sentiment,  which,  in  so  far  as  imbibed 
by  the  hearer  or  reader,  would  (it  is  appre- 
hended)  dispose  him  to  endeavour  to  make 
alterations  in  the  State  of  things  under  con- 
sideration. 

37.  Now,  as  to  the  employment  given  in 
the  present  case,  to  the  word  influence,  in 
preference  to,  and,  if  possible,  to  the  exclu- 
sión of,  the  word  corruption.  For  the  pur- 
pose of  giving  to  the  state  of  things,  and  to 
the  institutions,  on  the  continuance  of  which. 
his  happiness  is,  in  so  great  a degree,  depen.» 
dent,  or  is  supposed  by  him  so  to  be  — a man 
mil,  of  course,  on  all  occasions  that  seem 
favourable,  be  doing  whatsoever  to  him  pre- 
senta itself  as  contributing  to  that  same  pur- 
pose. Amongst  other  expedients,  by  giving 
expression  to  that  sentiment  of  pleasure  and 
approbation,  with  which  the  idea  of  it  is  ac- 
companied  in  his  own  mind,  and  which  it  will 
be  a gratiñeation  to  him  to  communicate  to 
other  minds.  But  if,  in  speaking  of  the  States 
of  things  and  institutions  in  question,  for  the 
purpose  of  thus  praising  them,  the  word  made 
use  of  by  him  on  this  occasion  were  the  word 
corruption,  it  would  not  answer  — it  would 
thvvart  its  purpose.  The  proposition,  of  which 
it  makes  part,  would  be  a self-contradictory 
one : while  endeavouring  to  defend  the  insti- 
tutions in  question,  he  would  thus  be  passing 
condemnation  on  them. 

38.  Take  for  an  example  this  aphorism  — 
“ The  influence  exercised  by  the  crown  is 
part  and  parcel  of  the  constitution  of  the 
country.”  The  influence  of  the  crown,  with- 
out limitation  or  exception,  as  to  the  persons 
on  whom  exercised — whether  Lords — Com- 
mons  — or,  of  the  body  of  the  people  such 
individuáis  as  are  electora  of  the  members  of 
the  House  of  Commons.  O ver  and  o ver  again, 
and  without  reserve,  has  this  been  heard,  and 
without  contradiction  heard,  in  the  House  of 
Lords,  and  in  the  House  of  Commons ; and 


* See  the  Tahle  ofthe  Springt  of  Action,  and 
the  Book  qf  Fallacies. 
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to  thÍ8  Word,  influence,  Avilh  as  litüe  reserve, 
faas  been  preñxed  the  word  legitímate.  To 
the  Word  influence,  substituto  now  the  word 

corruption.  The  legitímate  corruption, 

and  say,  employed  by  the  Crown  — In  either 
of  tbose  high  places,  has  any  such  proposition, 
with  thls  obnoxious  word  thus  embodied  in 
it,  been  ever  heard?  Assuredly  not.  To  the 
tower!  would  be  the  cry,  should  any  such  he- 
resy  ever  (which  it  is  morally  impossible  it 
should)  find  utterance. 

39.  Alas ! I have  been  forgetting  all  the 
while  a sort  of  dignity,  which  (it  will  be  said) 
cannot  be  truly  styled  _/acíííious;  forasmuch 
as,  with  indisputable  truth,  it  may  be  styled 
natural  dignity.  This  sort  is  — the  genealo- 
gical  sort : — the  sort  composed  of  the  genus 
et  proavos,  et  qua  non  fecimus  ipsi : composed 
of  our  relation  to  persons  whom  we  did  not 
make  — of  persons  who  made  us.  Well:  — 
now  that  I have  remembered  it,  all  that  I 
need  say  of  it  is  — that  whatever  has  been 
said  of  the  factitious,  such  may,  with  equal 
truth,  be  said  of  this  natural  sort : and  that, 
natural  as  it  has  become,  let  it  have  ever  so 
long  been  so,  it  was,  in  the  origin  of  it,  fac- 
titious. 

§ VIII.  Consequences  of  Supreme  Judicial 

Authority  in  the  same  hands  with  the  Le- 

gislative. 

1 . The  existence  of  a second  chamber  still 
supposed,  shall  its  legislativo  authority  re- 
ceive  into  combination  with  it,  in  the  same 
hands,  any  judicial  authority?. — judicial  au- 
thority in  any  shape  ? No,  say  I,  of  course : 
whatsoever  be  the  duration  of  the  authority, 
wbether  lifeholding  and  hereditary,  or  simply 
lifeholding:  or,  as  in  the  case  of  the  Senate 
of  the  Anglo- American  Congress,  for  a deter- 
mínate length  of  years. 

2.  Well:  butthejudiciary  authority,  which 
is  at  present  possessed  and  exercised  by  the 
House  of  Peers  — if  not  lodged  in  a second 
chamber  of  the  legislature,  what  (say  you) 
would  you  do  without  it  ? and,  if  you  cannot 
do  without  it,  where  would  you  place  it  ? 

To  these  questions  answers  shall  not  be 
wanting.  But  first  must  come  a brief  expla- 
nation,  on  the  subject  of  the  judicial  autho- 
rity, taken  in  the  aggregate. 

3.  Of  a judicial  authority,  what  is  the  use 
and  need?  Answer  — To  give  execution  and 
effect  to  the  will,  real  or  imagined,  of  the 
legislature:  real,  in  the  case  of  really  existing 
law ; imagined,  in  the  case  of  the  fiction  called 
unwritten  law. 

4.  And  (say  you)  in  the  case  of  real  law, 
why  cannot  the  possessor  or  possessors  of  the 
legislative  authority  give  respectively  execu- 
tion and  effect  to  their  own  will  ? Answer  — 
For  want  of  time : the  addition  of  the  quan- 
tity  of  time  necessary  for  such  an  additional 
eventual  operation  not  being  compatible  with 


the  nature  of  things : except  in  here  and  there 
an  extraordinary  individual  instance  of  a sort 
of  case,  of  which  presently, 

5. _  Suppose  no  such  subsidiary  authority  as 
the  judicial  in  existence,  the  only  course  left 
to  the  legislature  would  be  the  confining  it- 
self  to  the  issuing  of  individual  commands, 
applying  to  subject-matters  of  all  sorts-^ 
to  persons,  things,  and  occurrences  — indivi- 
dually  considerad : acting  thus  with  a degree 
of  minuteness,  exceeding  even  that  which  has 
place  in  military,  or  even  in  domestic  life. 
But,  even  where  the  supreme  legislative  au- 
thority is  in  a single  pair  of  hands,  this  (you 
see)  is  not  possible : much  less  where  it  stands 
divided  among  a multitude  of  hands. 

6.  The  consequence  is  — the  necessity  of 
its  applying  itself  to  subject-matters  of  all 
sorts  in  groups ; and  of  having  at  its  com- 
mand  anoí  Aer  authority,  the  function  of  which 
shall  consist  in  making,  in  case  of  contesta- 
tion,  application  ofthe  so-declared  will  ofthe 
legislator  to  the  individual  suhject-raatter, 
of  which  these  groups  are  respectively  com- 
posed. 

7.  Thus,  in  cases  in  which  contestation 
has  place,  or  is  expected  to  have  place.  In 

cases  where  no  contestation  is  expected, 

as  in  the  several  departments,  of  which  the 
several  ministers  or  ministerial  bodies,  termed 
in  England  hoards,  are  respectively  at  the 
head,  — the  power  exercised  by  these  im- 
mediate  suhordinates  of  the  supreme  legis- 
lative authority,  is  styled  administrative : in 
the  cases  in  which,  as  ahove,  contestation  has 
already  place,  or  is  expected  to  take  place, 
it  is  styled  judicial. 

8.  In  this  latter  case,  in  each  individual 
instance,  two  sorts  of  questions  are  liahle  to 
have  place, — namely,  1.  That  which  is  called 
the  question  of  law;  that  is  to  say  — the 
question  whether  the  import  ascribed  to  the 
terms  of  the  portions  of  law  appealed  to  by 
him,  by  whom  application  is  made  to  the 
judge,  for  the  sort  of  Service  rendered  by  him, 
by  exercise  given  to  his  appropriate  power, 

be  that  which  ought  to  be  considered  as 

expressive  of  the  will  entertained  by  the  le- 
gislature on  that  behalf.  2.  That  which  is 
called  the  question  of  fact  — that  isto  say,  the 
question  w'hether  the  individual  state  of  things 
alleged  by  him  as  constitutive  of  his  title  to 
that  same  Service,  really,  on  the  occasion  in 
question,  at  the  time  and  place  in  question, 
had  existence.* 


• Ministers  of  sub-departments  proposed  in  tlie 
Constitutional  Code,  these:  — 1.  Blection  Mmi.s- 
ter.  2.  Legislation  Minister.  3.  Army  Mmister. 
4.  Navy  Minister.  5.  Prpentive  Service  Minis- 
ter.  6.  Interior  Communication  Minister.  7.  In* 
digent  ReUef  Minister.  8.  Educalion  Minister. 

9.  Domain  Minister.  10.  Health  Minister.  11. 
Foreign  Relation  Minjster.  12.  Trade  Mimster. 
13.  Finance  Minister. 


BENTHAM  TO  HIS  FELLO^Y-CITIZENS  OF  FRANGE,  [Sect.  IX. 


§ IX.  Duration  of  its  Áuthority  — a further 
Objection  to  a Second  Chamber. 

1.  After  the  objections  from  the  before- 
mentioned  sources,  any  additional  objection 
from  this  one  will  (I  should  hope,)  to  most 
eyes,  prescnt  itself  as  superfluous:— super- 
íiuous,  the  consideration  — vvhat  duration  had 
best  be  given  to  an  áuthority  which  ouglit  not 
to  exist  at  all.  Upon  the  whole,  however,  on 
this  and  other  accounts  together,  a few  short 
bints  inay,  perhaps,  be  not  altogether  without 
their  use.  And  if,  in  this  case,  of  any  use, 
they  would  be  of  still  more  use,  as  applied 
to  the  Senate,  in  the  Congress  of  the  Anglo- 
American  United  States, 

2.  In  the  case  of  the  United  States  second 
chamber,  the  duration  of  áuthority  (^term  of 
Service  is  the  phrase  there)  is  six  years  — 
ihree  times  the  duration  of  it  in  the  first 
chamber.  In  your  case,  no  duration  do  I 
find  proposed,  of  any  other  length  than  that 
of  each  incumbent’s  Ufe. 

3.  Evils  in  this  case  behold  the  foUowing: 

I.  How  unapt  soever,  in  anyor  all  respects, 
a man  may  prove,  — he  cannot  be  got  rid  of. 

II.  His  continuance  in  áuthority  being  tlms 
assured,  proportionably  increased  is  the  quan- 
tity  of  the  purchase-money  which  it  may  be 
deemed  by  the  Corruptor-General  worth  his 
while  to  give  for  him. 

III.  For  the  purpose  of  receiving  the  thns 
maximized  quantity  of  the  matter  of  corrup- 
tion,  a man  of  commanding  talents  may  make 
display  of  them  on  the  popular  side,  in  the 
original  view  of  being  bought;  and,  imme- 
diately  on  being  located  turn  to  the  left  about, 
and  station  himself  on  the  corruption  side, 
there  to  be  kept,  by  the  forcé  of  a benefit,  in 
any  shape,  resumable  at  pleasure. 

IV.  The  increase,  which  the  love  and  pos- 
session  of  power  give  to  the  strength  of  the 
disposition  to  maleficence,  has  been  already 
noticed.  Maximized  will  thus  be  the  incli- 
nation,  in  conjunction  witli  the  power,  to 
apply  the  áuthority  to  all  manner  of  bad 
purposes. 

So  much  for  moral  aptitude. 

4.  If,  by  the  advocates  for  duration  of  au- 
tbority  in  a second  chamber  longer  than  what 
has  place  in  the  first  chamber,  any  endeavour 
is  employed  to  induce  a reason  for  it,  expe- 
rience  is  a word — benefit  of  expcrience  a phrase 
— employed  in  giving  expression  to  it. 

5.  But,  against  this  reason,  up  rise  the  an- 

swers  foUowing : 

1.  If,  upon  the  whole,  the  thus  maximized 
duration  of  áuthority  is  preponderantly  bene- 
ficial,  why  not  give  it  to  the  first  chamber,  as 
well  M to  the  second?  Your  declared  opinión 
finds  itself  contradicted  by  your  práctice. 

6 — II.  Whatsoever  be  the  net  benefit  from 
this  source,  it  would  be  greater,  if  applied  to 
the  Service  of  the^rst  chamber,  than  if  applied 


to  that  of  the  second:  greater — -in  proportion 
to  the  superiority  of  the  quantity  of  the  ef- 
fective  power  possessed  by  the  first  cham- 
ber, in  comparison  with  that  of  the  second. 

7  iii.  In  the  case  of  each  individual 

member  — if,  by  him  — and,  through  hiin,  by 
the  pubUc  — Service,  net  benefit  in  any  shape 
has  been  derived  from  this  source  — in  this 
event,  supposing  the  duration  the  short  one 
given  to  it  in  the  case  of  the  first  chamber, 
the  electors  wilj,  at  each  fresh  election,  ha  ve 
it  at  their  option  to  give  continuance  to  the 
trust,  or  put  an  end  to  it:  thus  will  they  have 
it  in  their  power  to  give,  to  these  supposed 
beneficent  qualifications,  w'hatsoever  quantity 
appears  to  them  to  be  of  good  use:  whereas, 
in  the  case  of  the  long  duration,  this  same 
duration  will  this  same  experience  have,  how 
bad  soever  be  the  use  made  of  it. 

8  IV.  If  the  duration  be  hereditary  as 

well  as  for  life,  as  in  the  case  of  a chamber 
of  peers,  — the  persons  to  whom  the  expe- 
rience is  given,  in  this  case,  will  be  those,  in 
whose  instance  the  nature  of  their  situalion 
is  such,  as  to  leave  to  them,  as  hath  already 
been  observed,  the  least  quantity  possible  of 
inducement  to  acquire  the  appropriate  expe- 
rience in  question,  or  to  make  a good  use  of 
it,  if  acquired ; they  having,  without  labour, 
such  a mass  of  power  as  weU  as  of  the  matter 
of  prosperity  in  other  shapes,  as  by  persons 
not  in  that  situation  is  not  attainable,  but  by 
and  in  proportion  to  the  quantity  of  labour 
actually  bestowed. 

9  V.  How  to  combine  the  minimum  of 

expense  with  the  minimum  of  the  power  of 
abusing  it  — is  a problem,  which  presenta  a 
demand  for  solution  in  the  case  of  a single 
chamber,  as  well  as  on  any  greater  nuinber 
of  chambers.  For  this  problem  I have  found 
W'hat  appears  to  me  a solution,  and  it  is  al- 
ready under  the  public  eye.*  The  arrange- 
ment  proposed  by  it  is  such  as  preserves  the 
thread  of  a measure  from  being  so  frequently 
broken  as  it  is  in  England  under  the  present 
práctice : and  will  otherwise  be  in  France, 
in  so  far  as  the  initiative,  recently  given  to 
members  of  the  chamber  as  well  as  to  the 
king,  is  put  to  use. 

So  much  for  appropriate  moral  aptitude, 
appropriate  intellectual  aptitude,  and  appro- 
priate active  aptitude — altogether. 

§ X.  For  the  Location  of  the  Supreme  Judi- 
cial Authority,  solé  proper  mode,  what. 

1.  Well  then,  — for  the  exercise  of  the  su- 
preme judicial  authority,  the  inaptitude  of  the 
chamber  of  peers,  and  of  a second  chamber  in 
any  other  shape,  being  supposed  demonstrated 
by  the  inaptitude  of  such  chamber  for  exist- 
ence,  — what  (it  will  naturally  be  asked  of 

• See  Constitutional  Code,  Vol.  I.  Ch.  6,  Le- 
gislature,  § 24,  Coutinuation  Committee.  [Note 
to  original  Edition.] 
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me)  are  the  hands,  which,  for  the  exerclse  of 
that  authority,  you  would  recommend  as  the 
most  proper  ones  ? 

2.  I answer — General  description  of  them, 
this — namely,  those  which — notbeing  those 
of  the  suprexne  legisiative  authority  — are 
those  of  an  authority,  as  to  the  acts  of  which, 
assurance  of  their  conformity  to  the  will  of  the 
supreme  legisiative  authority  is  most  entire. 

3.  Particular  description,  this  — namely, 
the  hands  those  of  a single  judge  — located 
by  election  in  the  way  of  ballot,  in  and  by 
the  chamber  of  deputies. 

4.  Next,  as  to  reasons.  As  far  as  it  goes, 
the  reason,  given  in  and  by  this  general  de- 
scription, will  (I  hope)  be  satisfactory.  It 
will  riot,  however,  be  sufficient  for  the  guid- 
ance  of  practice,  without  some  arrangements 
of  detall,  respecting  the  proposed  singleness 
ofthe  judge,  the  powers  requisite  to  be  given 
to  him,  and  the  securities  requisite  to  be  pro- 
vided  against  inaptitude  in  the  character  and 
conduct  of  this  high  functionary. 

These  arrangements,  with  their  respective 
reasons,  being  given,  — it  will  be  the  more 
clearly  seen,  that  any  other  proposable  mode 
of  location  is  comparatively  unapt,  and  wh¡/ 
it  is  80. 

5.  Extraordinary  cases  excepted, — in  which 
of  necessity  the  supreme  judicial  authority 
inust  be  exercised  by  the  supreme  legislature, 
— supreme  judicatory  let  there  be  one,  and 
but  one;  and  that  a single-seated  one:  judge, 
sitting  in  it,  but  one. 

6.  Against  no  alleged  misdecision  on  bis 
part,  not  charged  to  be  intentional,  let  appeal 
be  inade. 

7-  Against  alleged  misdecision  on  bis  part, 
./larged  to  be  intentional  and  thence  criminal, 
let  there  be  appeal  to  the  chamber  of  deputies. 

8.  Power  to  the  chamber  of  deputies,  to 
apply  to  the  supreme  judge,  if  deemed  guilty 
of  intentional  misdecision,  such  punishment 
as  it  shall  deem  meet. 

9.  Power  also  to  the  chamber  of  deputies, 
to  reverse,  or  in  any  way  vary,  the  decisión  of 
the  judge  : — but  no  otherwise  than  on  con- 
dition  of  declaration  made  that  he  has  been 
guilty  of  intentional  misdecision,  and  punish- 
ment applied  to  him  accordingly. 

10.  By  appeal  thus  from  the  judge  to  the 
chamber,  let  not  execution  of  the  decisión 
complained  of  be  stayed. 

11.  But,  in  case  of  the  judge’s  being  so 
convicted  and  punished,  let  satisjaction,  in 
the  sbape  of  compensation,  for  the  wrong  done 
by  him,  be  made  to  all  parties  wronged : made, 
that  is  to  say,  at  the  charp  of  the  criminal 
judge,  to  the  extent  of  bis  means ; and,  to 
the  extent  of  any  deficiency  in  such  means, 
let  the  compensation  be  made  at  the  charge 
of  the  public. 

12.  Note— that  the  only  sort  of  wrong  for 
which,  in  the  sbape  of  compensation,  adequate 


satisfaction  is  not  capable  of  being  made  to  a 
man,  is — that  which  consists  in  the  apply ing 
to  him,  or  to  some  person  specially  dear  to 
him,  the  punishment  of  death.  In  this  one 

circumstance  may  be  seen  a reason and  that 

of  itself  a sufficient  one  — for  abrogating  al- 
together  that  mode  of  punishment : namely, 
in  the  event  of  its  being  found  injurious,  the 
irreparability  of  the  injury  done  by  the  in- 
fliction  of  it. 

13.  In  the  case  of  the  acquittal  of  a judge 
thus  charged  with  intentional  misdecision, 
povver  to  the  chamber  of  deputies — to  apply, 
to  the  accuser,  punishment,  in  whatsoevcr 
shape  and  quantity  it  shall  deem  meet : com- 
pensation included,  for  the  wrong  done  to  the 
wrongfully-accused  judge. 

14.  No  such  accusation  to  be  received  by 
the  chamber,  unless  the  accuser  has  previously 
delivered  himself  up  to  the  president  of  the 
chamber : unless,  for  want  of  foi'thcomingness 
on  the  part  of  such  accuser,  a motion  for  that 
purpose  shall  have  been  made  by  a member, 
and  acceded  to  by  the  chamber. 

15.  The  accuser  having  in  this  case  been 
interrogated  by  the  chamber  — either  the 
accusation  will  be  dismissed,  and  the  accuser, 
as  above,  punished,  — or,  if  it  be  retained,  the 
chamber  will  exact  such  security  as  it  shall 
deem  meet,  for  its  continuance  on  bis  part 
to  the  end  of  the  suit,  and  for  his  siibjection 
to  punishment,  in  the  event  of  the  acquittal 
of  the  judge. 

16.  So  much  for  arrangements:  now  for 
reasons.  With  the  supreme  legisiative  autho- 
rity, the  svtpxeme  judicial,  in  one  case  atleast, 
must  be  united  in  the  same  hands.  Why  ? 
Answer — Becaiise  if  it  were  not,  the  so-callcd 
supreme  authority  would,  in  fact,  become  the 
supreme  legisiative : issuing,  on  every  occa- 
sion,  decrees  and  irreversible  mandates  at 
pleasure : the  legisiative  authority  having,  by 
the  supposition,  no  means  of  giving  execu- 
tion and  effect  to  its  enaetments : in  a word, 

if  the  supreme  judicial  authority  were  not 

in  this  way  subject  to  the  supreme  legisiative, 
the  so-called  supreme  legisiative  M'ould  be 
subject  to  the  supreme  judicial. 

17.  From  the  supreme  judicial  authority, 

to  the  supreme  legisiative,  appeal  none  ; ex- 
cept  on  the  ground  of  a criminal  cxercise  of 
the  povver  of  the  supreme  judicial  authority. 
Why?  Answer  — i.  Because,  if,  without  this 
restriction,  appeal  were  made  to  the  supreme 
legisiative,  — this  authority  would  be  the 
suprevciQ  judicial  likewise : in  which  case,  the 
time,  which  — except  in  the  extraordinary 
and  indispensable  case  in  question,^  should  be 
exclusively  devoted  to  the  ^ infinitely  more 
important  business  of  legislation,  would,  to 
an  incalculable  amount,  be  taken  from  that 
business,  and  given  to  the  less  important  bu- 
siness of  judicature.  . 

18.  — II.  Because  the  business  of  judica- 
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ture  would,  in  tbis  case,  be  taken  from  the 
tribunal  the  bcst  adapted  to  it,  and  given  to 
a tribunal  tbe  worst  adapted  to  it : namely, 
a multitudinously-seated  one.  To  such  a de- 
gree  divided,  responsibility  to  public  opinión 
would  be  annihilated.* 

19.  In  case  of  criminality,  as  above,  the 
supreme  judge  is  made  tbus  punishable.  Wby  ? 
Answer — 

I.  If  he  were  not,  he  might  set  up  bis  own 
authority  over  the  so-called  legislative,  and 
thus  become  absolute:  the  above-mentioried 
destriictive  mixture  of  the  legislative  and  ju- 
dicial authority  in  the  same  hands  being  in 
this  case  effected. 

20.  II.  Note,  that  — under  such  respon- 

sibility on  the  part  of  the  judge,  exercise 
rnade  by  him,  of  any  act,  likely  to  be  deemed 
criminal  by  the  legislature,  and  as  such  pu- 
nished  in  the  manner  here  proposed, — is  like- 
ly to  be  extremely  rare  : so  likely,  that  its 
never  happening  at  all  is  perhaps  more  likely 
than  its  ever  happening. 

21.  — III.  This,  however,  supposes  pub- 
licity  of  the  proceedings  carried  on  by  and 
before  this  judge.  Por,  supposing  them  se- 
cret,  criminality  in  any  shape,  on  the  part 
of  a judge,  beholding  no  authorityover  him 
other  than  that  of  the  legislature,  may  be 
regarded  as  an  ordinary  occurrence.  So  long 
as  any  of  the  matter  of  corruption  were  in  ex- 
istence, — inducement,  likely  to  be  adequate, 
could  never  be  wanting. 

22.  The  appellant  to  tlje  supreme  legis- 
lative authority  against  the  supreme  judicial 
is  subjected  to  the  eventual  suíFerings  above 
mentioned.  Why  ? Answer  — 

I.  In  case  of  wrong  done  to  him,  no  other 
remedy  can  he  bave  at  all : consequently  none 
upon  terms  less  advantageous  than  these. 

23.  — II.  No  limits  can  be  assigned  to  the 
suíferings  he  would  stand  exposed  to  by  the 
correspondent  wrongs,  if  he  were  without 
this  remedy. 

24 — III.  If  the  punishment  were  not  thus 
secure,  and  the  means  of  securing  forthcom- 
ingness  on  his  part,  for  the  purpose  of  his 
being  eventually  subjected  to  it  thus  effec- 
tual, — every  suitor,  who  beheld  advantage 
for  himself  in  making  appeal,  would,  as  at 
present,  make  it : and,  when  the  benefit  of 
the  delay  would  pay  for  the  expense,  the  ap- 
peal would  be  made  — even  under  a certainty' 
of  ill  — ultímate  success  in  other  respects. 

25.  In  case  the  supreme  judge  is  adjudged 
guilty,  as  above,  compensation  is  proposed  to 
be  made  to  any  such  persons  as  by  such  his 
guilt  bave  become  sufFerers.  Why  ? Answer 
— Because  this  is  what  (by  the  supposition) 

• As  to  this  matter,  in  the  proposed  Code,  of 
which  Vol.  I.  and  part  of  Vol.  II.  is  in  print, 
seein  Vol.  III.  when  printed,  Ch.  12,  Judiciary 
coHectively,  S 5,  Numher  tn  a Judicatory.  [Note 
to  original  Edition.] 


justice  demands : and,  without  any  additional 
delay  or  expense,  proof  will  bave  been  made 
of  it,  for  the  purpose  of  his  punishment. 

26.  To  the  party  injured,  compensation  is 
proposed  to  be  made,  at  the  expense  of  the 
criminal  judge.  Why?  Answer — 

I.  Because,  as  far  as  it  goes,  the  burthen  of 
compensation  has  the  eíFect  of  punishment : 
and,  in  truth,  more  than  the  effect  of  pumsn- 
raent  produced  by  any  other  disposal  that  can 
be  made  of  tbe  sum  in  question.f 

27 II.  Because  a determínate  fruit  being 

thus  indicated  as  derivable  from  prosecution, 
— the  invitation  held  out  to  a party  injured, 
and  to  all  whom  indignation  at  the  thoughts 
of  the  injury  has  disposed  to  give  him  sup- 
port,  will  be  the  more  attractive. 

28.  To  the  magnitude  of  the  punishment 
no  limit  is  proposed  to  be  set.  Why?  Answer, 
— Because,  to  the  proñt  capable  of  being 
made,  as  above,  by  the  crime,  in  the  situation 
in  qucstion,  no  limit  can  be  assigned  : and,  as 
often  as  the  enjoyment  reaped  in  all  shapes 
together  by  a crime,  is  more  than  equivalent 
to  the  suíFcring  produced  by  the  prosecution 
and  punishment  of  it,  the  so  called  punish- 
ment is  a reward,  by  the  amount  of  the  dif- 
ference.f 

29.  In  default  of  sufíiciency,  in  the  pecu- 
nlary  means  of  the  judge,  for  the  purpose  of 
the  compensation,  — provisión  is  proposed  to 
be  made  for  it  at  the  charge  of  the  public. 
Why?  Answer — Because  otherwse,  ade- 
quate inducement  to  a party  injuredy  to  act 
his  part  towards  the  application  of  the  re- 
medy, might  not  have  place. 

30.  So  much  for  the  arrangement  proposed 
for  a supreme  judicatory,  instead  of  the  ex- 
isting  chamber  of  peers,  or  that  of  any  other 
second  chamber : and,  moreover,  for  any 
other  that  is  anyw'here  in  use,  or  is  capable 
of  being  proposed. 

31.  Now  for  the  reasons  why, — with  the 
narrow  and  altogether  indispensable  excep- 
tion  above  mentioned,  — no  apt  supreme 
j udicatory  could  have  place,  in  the  person  or 
persons  — either  of  the  king  alone,  or  of  the 
chamber  of  deputies  alone;  — or  of  the  king 
and  the  chamber  of  deputies  sitting  toge- 
ther ; — or  of  the  members  of  any  tribunal, 
constituted  by  those  two  authorities  acting 
to  this  purpose  in  conjunction. 

32.  To  the  king  alone,  this  function  not 
proposed  to  be  allotted.  Why  ? Answer — 

1.  Because,  in  that  case,  there  would  be, 
as  above,  absorption  of  a time  which  could 
not  be  spared  from  other  business. 

33 — n.  The  king  would  thus  be  exposed 
to  ill-will,  at  the  hands  of  those  to  whom 
his  decisions  were  unfavourable,  — and  of  all 
persons  connected  with  them,  by  the  ties  of 

•f  See  as  to  this,  two  works  intituled  Petition 
for  Justice  and  Codijication  and  Equity  JDis- 
patch  Court  proposed  Bill, 
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party,  or  personal  sympathy,  or  impelled  in 
that  same  direction  by  previous  antipathy 
towards  him,  or  those  on  his  side,  In  a word, 
he  would  be  unpopularized  ; and,  otherwise 
than  by  a revolution,  with  its  evils,  certain 
and  probable,  a king,  — howsoever  unpopu- 
larized, and  how  deservedly  soever  unpopu- 
larized — cannot,  unless  driven  out  by  terror, 
be  changed. 

34.  — m.  In  the  case  even  of  a single  suit, 
the  subject-matter  may  be  of  any  degi’ee  of 
importance : and  the  parties,  in  one  way  or 
other  interested  in  it,  may  be  in  any  degree 
numerous. 

35.  — IV.  Take  for  instance  a suit,  whether 
criminal  or  civil,  in  which  the  liberty  of  the 
press  is  regarded  as  being  at  stake : or  a cri- 
minal suit,  in  which  the  offence  charged  is 
an  “ offence  affecting  the  exercise  of  sovereign 
power," — rebellion.* 

36.  — V.  The  power  of  the  chamberof  de- 
puties,  and  thence  that  of  their  constituents, 
would  thus  be  reduced  to  nothing.  It  would 
have  two  powers  superior  toit.  To  the  powers 
belonging  to  him  as  member  of  the  supreme 
legislature  — namely,  the  powers  applying 
to  sorts  of  cases,  the  king  would  add  a veto 
appl)ñng  to  individual  cases,  as  they  carne  be- 
fore  him,  in  his  quality  oíjudge. 

37.  — VI.  To  the  chamber  of  deputies  alone, 
the  power  is  not  pronosed  to  be  given.  Why  ? 
Answer — For  tie  ^easons  that  have  justbeen 
given. 

38 — VII.  To  the  king  and  the  chamber 
«íf  oeputies  sitting  in  conjunction,  the  power 
18  not  proposed  to  be  given.  Why?  Answer, 
— For  the  aggregate  of  the  reasons  applying 
to  the  two  just-mentioned  cases. 

39.  To  a tribunal  constituted  by  the  king 
and  the  chamber  of  deputies  acting  for  this 
purpose  in  conjunction,  it  is  not  proposed  to 
gi ve  this  power.  Why?  Answer — 

I.  Because  the  communication  necessary 
could  not  have  place,  without  an  absorption 
of  time,  still  greater  than  in  any  one  of  the 
above-mentioned  cases. 

II.  Because,  to  a greater  or  less  extent,  the 
other  evil  effects  just  mentioned  would  be 
likely  to  have  place. 

40 III.  Because,  of  sMgood  effects,  shown 

to  be  likely  to  result  from  the  herein-above 
proposed  arrangements,  there  are  not  any, 
that  would  be  likely  to  be  produced,  if  at  all, 
in  80  high  a degree  as  by  those  same  arrange- 
ments. 

§ XL  Consequencesof  Executive  Authoriiy  in 
the  same  handswith  the  Supreme  Legislative. 

l.  Why  mention  this?  Only  that  it  may 

* In  the  Table  of  tilles  of  chapters  and  sec- 
tions  of  a proposed  Penal  Code,  attached  to 
Vol.  I.  ef  the  proposed  Constitutional  Code — See 
Part  II.  Offencet  severally  considered.  [Note  to 
original  Edition.] 


be  seen  — that  no  question  which  borders  on 
the  present  one,  in  such  sort  as  to  be  likely 
to  be  suggested  by  it,  has  been  overlooked'. 
For,  to  the  present  question  it  does  not  pre- 
sent itself  to  me  as  appertaining.  Nothing 
of  this  sort  do  I see  — possessed,  or  proposed 
to  be  possessed,  by  your  house  of  peers. 

What  it  does  propose  is,  however,  a real 
demand  for  consideration  : and  into  conside- 
raron it  has  been  taken  by  me  in  another 
place,  t 

2.  In  the  constitution  of  the  Anglo-Ame- 
rican  United  States,  this  combination  actiially 
has  place  : namely,  in  the  second  chamber  of 
legislation  — the  Senate.  In  that  one  body, 
— the  three  authorities  — the  supreme  legis- 
lature — a large  portion  of  the  executive  — . 
and  the  supreme  judicature  — in  part  or  in 
whole,  are  all  mixed. 

3.  I have  it  in  contemplation — totransmit 
to  our  friends  in  that  quarter  my  suggestions 
on  that  subject,  in  company  with  this.  To 
you  they  may  perhaps  answer,  in  some  sort, 
the  purpose  of  elucidation. 

4.  Remains  yet  another  mode  of  combina- 
tion. Executive  authority  v/ilh.  judicial : le- 
gislative out  of  the  question.  Neither  in  the 
work  just  alluded  to  has  that  been  altogether 
out  of  consideration : ñor  yet,  however,  has 
the  subject  been  entirely  exhausted. 

5.  Quodlibet  cum  quolibet  — apply  every- 
thing  to  everything.  In  this  maxim  may  be 
seen  a supplement  to  Baeons  Fiat  Experi- 
MENTUM.  Apply  everything  to  everything: 
in  this  may  be  seen  a receipt  — for  giving,  to 
a stock  of  ideas,  correctness  as  well  as  com- 
pleteness.  In  chemistry,  in  particular,  it  is 
mainly  by  the  application  of  it  that  such  vast 
advances  have  been  made  by  you. 

But  I am  straying  into  the  path  of  garru- 
Uty — a tempting  and  seducing  path  to  oíd  age. 
I correct  myself,  and  stop. 

§ XII.  Causes  of  the  attachment  to  a Second 

Chamber  — England — United  States. 

1.  Well,  but  (say  you)  the  notion  of  the 
usefulness  of  a second  chamber  in  general  — 
is  little  less  than  universal  — has  it  then  no 
foundation  in  truth  ? I answer.  No.  In  what 
then?  (say  you.)  I answer,  in  mere  preju- 
dice  — authority-begotten  and  blind  custom- 
begotten  prejudice.  Certain  countries  there 
were,  in  which  things  were  found  to  go  on 
better  than  elsewhere : and  in  the  govern- 
ment  of  these  countries  there  was  a second 
chamber. 

2.  Good.  But  was  this  second  chamber 
the  cause  of  their  doing  so?  A question  this, 
which  nobody  ever  thought  of  putting  to  him- 
self.  Effcient,  uninfluencing,  and  obstructive 
circumstances  — these  are  so  many  pa<±ets 
of  fibres,  into  which  the  texture  of  the  body 
politic,  in  every  part  of  it,  must  be  dissected. 

-|-  Constitutional  Code. 
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or  no  rational  or  effactual  remedy  can  be  ap- 
plicd  to  the  disorders  it  is  subjected  to : and 
in  comparison  of  the  anatomy  of  the  body 
natural,  the  anatomy  of  the  body  politic  is 
still  young.  Corruption,  you  have  just  been 
seeing  dissected : constitution  lies  now  upon 
the  table : a few  touches  of  the  scalpel  must 
now  be  bestowed  upon  it. 

3.  Till,  from  the  English  form  of  govern- 
ment  (or,  as  it  is  so  improperly  though  gene- 
rally  callcd,  English  constitution')  — till,  from 
this  stock  a layer  having  been  made,  had  been 
severcd  from  the  parent  stock  and  taken  root 
of  itself  (I  mean,  you  see,  the  Anglo-Ame- 
riciin  Union)  — England  was  the  most  pros- 
peróos country  in  the  known  world:  England 
was,  of  all  the  countries  in  the  world,  that, 
in  which,  in  proportion  to  territory,  the  mat- 
ter  of  wealth  was  most  abnndant,  and  the 
government  in  the  smallest  degree  predatory 
and  oppressive.  This  being  the  case, — in 
England  the  sovereign  power  had  become 
lodged  in  a mixed  body  — cornposed  of — a 
Ring,  — a House  of  Representatives,  in  the 
choice  of  whom  a more  or  less  considerable 
portion  of  the  people  had  some  share, — and 
a House  of  Lords,  the  members  of  which 
were  located  in  divers  modes  of  location, 
agreeing  in  nothing  but  this  — that  neither 
the  will  of  the  subject  many,  ñor  consequently 
their  interest  as  contradistinguished  to  that 
of  the  ruling  few,  had  anything  to  do  in  the 
business. 

4.  Here,  then,  was  the  effect : now  for  what 
belongs  to  the  cause.  Look  to  the  concomi- 
tant  circumstances,  as  above,  you  will  find, 
that  it  is  not  by,  but  in  spite  of,  this  same 
sccond  chamber,  that  the  prosperity  was  pro- 
duced.  Efficient  muscular  fibres  in  it  you 
will  find  none ; antagonizing  and  obstructivo 
fibres  in  it  may  be  seen  in  abundance.  But 
away  with  these  figures  of  speech : they  are 
troublesome  to  inanage ; and  have  been  worn 
to  rags.  Unhappily,  there  is  no  such  thing 
as  speaking  — ñor  even  as  thinking  — with- 
out  such  figures.  Now  to  the  point. 

5.  Directly  or  indirectly,  — the  rulers — of 
all  the  above  denominations  — had  it  in  their 
power,  severally  or  collectively,  to  reward, 
with  good  gifts,  all  such  persons  as  should 
bring  themselves,  or  be  brought,  to  tender  to 
them,  in  any  shape,  acceptable  Service.  Of 
all  shapes  in  which  Service  can  clothe  itself, 
laúd  is  one  of  the  cheapest  to  him  by  whom 

it  is  rendered:  directly  or  indirectly, as 

the  matter  of  reward  could  be  administered 
by  them  to  trumpeters,  so  could  the  matter 
of  punishment  to  gmnsayers,  For  falsehood 
and  misrepresentation,  to  the  benefit  of  the 
ruling  few,  in  how  high  a degree  soever  de- 
trimental  to  the  subject  many, — reward  there 
is — - administered,  or  ready  at  all  times  to  be 
administered,  in  abundance : of  punishment 
not  an  atom  : punishment  being  reserved  for 


truth  to  the  detrimcnt  of  the  ruling  few,  m 
how  low  a degree  soever  beneficial  to  the 
subject  many. 

6.  Before  the  Revolutionin  1688  (the  short 
intervals  that  had  place  in  the  twelve  years 
civil  wars  excepted,)  the  community  was 
divided  into  two  parties:  on  the  one  part, 
depredator-general  and  oppressor-general : on 
the  other  part,  the  plundered  and  oppressed: 
depredator-general  and  oppressor-general,  the 
monarch : plundered  and  oppressed,  all  be- 
sides.  Lords  and  Commons,  and  their  pro- 
teges, being  by  this  circumstance  distinguished 
to  their  advantage  from  the  rest,  — namely, 
that  there  were  amongst  them  those  who, 
to  the  condition  of  plimderctí  and  oppresseJ, 
added  that  of  plunderers  and  oppressors : as 
towards  and  under  the  monarch,  sub-plun- 
derers  and  sub- oppressors  .•  as  towards  one 
another,  co-plunderers  and  co-oppressors. 

7.  Carne  the  Revolution  — the  glorious 
Revolution  — of  1688,  and  the  parties  were 
changed.  On  the  one  part,  co-plunderers  and 
co-oppressors,  King,  Lords,  and  Commons, 
and  their  proteges  : co-plundered  and  co-op- 
pressed,  all  besides. 

8.  Here,  then,  was  the  Athanasian  Creed 
carnalized  and  realized.  Here  was  Triniíy  in 
Unity.  The  King  excellent,  the  Lords  excel- 
lent,  the  Commons  excellent : and  yet  there 
were  not  three  excellents,  but  one  excellent. 

Any  other  points  of  unity  it  were  needlesa 
to  enumérate  ; these  being  — all  of  them  — 
even  these  three  thousand  of  men,  summed 
up  in  this  one  of  excellence. 

9.  One  only  must  be  brought  separately 

into  view : it  being  the  one  that  belongs  more 
particularly  to  the  present  purpose : it  is  that 
of  incomprehensibility.  The  King  was  incom- 
prehensible, theLords  were  incomprehensible, 
the  Commons  were  incomprehensible ; and 
yet  there  were  not  three  incomprehensibles, 
but  one  incomprehensible.  ^ 

10.  A property,  which,  under  any  f«rm  of 
government  but  the  democratical,  is  by  all 
rulers  desired  to  be  found  and  preservad,  and 
consequently,  where  not  found,  to  be  created 
— is  blindness:  — that  property,  which,  in 
French,  when  considered  as  corporeal,  — as 
having  its  seat  in  the  boify,  — is  called  cécitc; 
when  considered  as  mental,  — as  having  its 
Seat  in  the  mind, — is  caMeA  aveuglementi  in' 
English,  the  word  blindness  serves  for  both 
purposes. 

1 1.  By  blindness, — by  whatsoever  bandage 
kept  over  the  eyes  — by  this  state  of  the 
eyes,  coupled  with  laúd  from  lips  and  from 
hand  with  pen  in  it,  much  reward  was  to  be 
got;  from  visión — distinct  relativa  visión — 
nothing  better  than  punishment.  Discrimina- 
tion  imports  relativa  visión:  therefore  in  the 
laúd  so  bestowed,  no  discrimination  was  to  be 
employed. 

12.  Mental  blindness — aveugUment — not 
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being  at  thÍB  present  writing  the  arder  ofthe 
doy,  the  process  of  discriminatíon  has  here 
been  ventured  upon,  — if  without  hope  of 
reward,  yet,  although  Lord  Tenterden  is  at 
the  head  of  the  penal  branch  of  the  law,  in 
the  situation  of  Lord  Chief  Justice  of  the 
King’s  Bench,  and  Sir  James  Scarlett  in  that 
of  Attorney- General,  without  much  fear  of 
punishment. 

13.  Prism  in  hand,  I have  ventured  to  de- 
compose  this  carnal  Trinity.  Rational  pro- 
sperity  being  the  eifect  in  question,  obstacle 
(I  say)  to  it  is  the  authority  of  King,  Lords, 
and  Commons ; but,  most  powerful  of  all, 
that  of  these  same  Lords : — not  however  so 
much  in  their  otvn  right,  as  in  their  quality  of 
makers  and  masters  of  the  Commons:  causes 
of  that  same  prosperity,  the  operations  of  al! 
such  members  of  the  public-opinion  tribunal 
as,  from  time  to  time,  have  shown  themselves 
more  or  less  disposed  to  substituto — to  a form 
of  government  whicb  has  for  its  object  and 
end  in  view  the  preservation  of  the  faculty 
and  practica  of  depredation  and  oppression 
for  the  benefit  of  riders,  at  the  charge  of  sub- 
jects,  — a form  of  government,  which  has  for 
its  end  in  view  the  creation  and  preservation 
of  equal  benejits,  and,  for  that  parpóse,  equal 
rigkts,  to  rulers  and  subjects;  savingonly  — 
to  rulers,  those  peculiar  rights,  of  which 
powers  are  made,  and  without  which  they 
cannot  be  rulers. 

14.  By  the  explanation  thus  given  of  this 
same  dqptriné  of  incomprehensibleness  and  the 
cause  of  it,  I hope  I have  rendered  myself  in 
some  tolerable  degree  well  comprehended. 

15.  In  the  bringing  about  the  Revolution 
of  1688,  Locke,  as  every  one  knows,  had  no 
small  share.  In  those  days,  after  the  shock 
produced.by  the  conflict  between  absolutism 
and  radical  reform,  such  was  the  shattered 
State  of  the  public  mind,  nothing  better  than 
modérate  reform  could  be  looked  for  by  his 
discerning  eye.  The  people  had  been  blinded, 
and  were  led  blindfold,  in  a string,  woven 
ín  the  Westminster  Hall  manufactory,  by 
order  from  King,  Lords,  and  Commons,  by 
their  copartners  and  servants  of  all-work  — 
the  judges. 

16.  What  the  hatchet  is  to  the  Russian 
peasant,  Jiction  is  to  the  Englisb  lawyer  — 
an  instrument  of  all-work.  Locke  had  been 
a pupil  of  that  versatile  genius — politician 
and  lawyer — the  Earl  of  Shaftesbury,  Lord 
Chancellor.  Seeing  how  things  stood,  he 
borrowed  of  them  that  same  instrument  of 
theirs,  went  to  work  with  it,  and  chopt  out 
the  original  compact.  So  doing,  he  had  their 
assistance  and  co-operation  for  his  support : 
without  it,  they  perhaps  would  not  have  heen 
willing  to  lend  him  their  assistance : pretty 
constantly,  they  would  not  have  kno^vn  how. 

17.  Of  the  greatest  - happiness  principie, 
discerning  as  in  so  superior  a degree  he  was. 


Locke  had  no  clcar  view:  the  eyes  ofhis  mind 
had  not,  with  any  sufficient  degree  of  steadi- 
ness,  directed  themselves  to  this  quarter. 

18.  ^^itness  his  position  — (cali  it  axiom 
— cali  it  definition  — cali  it  at  any  rate  ex- 
position)  — out  of  which  he  thought  inight  be 

made  the  foundation-stone  of  law namely, 

“ Where  there  is  no  property  there  is  no  inl 
justice :”  as  if  the  effects  of  human  conduct 
upon  human  happiness,  and  thence  the  direc- 
tion  most  proper  to  be  endeavoured  to  be 
given  to  it  % human  rulers,  coidd  be  pointed 
out,  by  statements  merely  declaratory  of  the 
relation  of  the  import  of  one  word  or  phrase 
to  that  of  another. 


19.  This  same  original  compact  — the  com- 
pact between  king  and  people  — was  a fabu- 

lous  one  * — the  supervening  compact the 

compact  of  1688  — the  compact  between 
King,  Lords,  and  Commons,  was  but  too  real 
a one. 

20.  Bringing  into  hotch-pot  (so  says  the 
oíd  law  French  word)  ■ — pic-nic  fashion  (so 
says  the  modern  Englisb  word) — our  respec- 
tive shares  of  power,  — quoth  each  to  the 
others,  We  will  make  a feast  for  ourselves 
— an  all-the-year-round  Lord  Mayor’s  feast : 
at  the  expense  of  mob,  alias  rabble,  alias  po- 
pulace,  alias  lovver  orders,  by  whose  labours 
the  materials  of  it  will  be,  as  they  have  been, 
produced, 

21.  For  the  music  of  the  feast,  — chorus, 
set  by  Blackstone;  his  substitute  to  Halle- 
lujah,  his  Esto  Perpetua ! Finóle,  by  his  fel- 
low-vvorshipper  of  Church  and  King — Lord 
Eldon — one  cheer  more! 

22.  So  much  for  Glorious  Revolution : and 
the  authority-begotten  prejudice  planted  by 
it,  for  the  support  of  a Second  Chamber — in 
France,  a House  of  Peers ; in  England,  a House 
of  Lords.  Exit  Misrevolution ; as  we  say,  mis- 
fortune — misdecision;  alias  misled  revolution, 
as  per  Dean  Swift,  when  he  sung — The 
longitude  miss’d  on,  By  wicked  Will  Whis- 
ton : alias  Miss,  or,  as  you  say,  Mademoiselle 
Revolution,  christened  by  her  godfathers  and 
godmothers,  Gloriosa:  namesake  to  Donna 
Maria  da  Gloria. 

23.  Enter  now  American  Emancipation. 
From  1688  to  1773,  or  thereabouts,  the  oc- 
cupation  of  plunderage  and  oppression  went 
on  everywhere.  In  both  continents,  — in  the 
American,  as  well  as  in  the  European,  — men 
continued  to  see  themselves  skinned,  being 
(like  the  cook’s  eel’s)  used  to  it.  But,  in 
the  American,  men  were  not  quite  so  much 
used  to  it  as  in  the  European. 

24.  In  matters  of  detail,  — a form  they 


• See  displayed,  in  the  Fragment  on  Go- 
rnment,  the  inaptitude  of  the  orifinal  cnmpuH 
a substitute  to  the  greatest-happmess  i)rinciple 
at  that  time,  in  compliance  with  tustom,  de- 
minated  the  principie  of  uitlity,  from  David 
utne  and  I/civetius. 
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were  still  more  used  to,  — was  a much  better 
form,  — a form,  in  the  making  of  which  the 
disdainful  negligence  of  their  rulers  in  the 
mother-country  had  suffered  them  to  have  a 
hand. 

25.  When,  on  the  occasion  of  the  rupture, 
they  had  a form  of  government  to  settle,^ — • 
they  saw  considerable  ground  for  thinking 
well  of  a second  chamber,  though  it  was  com- 
posed  of  a hereditary  and  haughty  aristocracy, 
and  no  determinable  ground  for  thinking  ill 
of  it.  In  whatsoever  they  were  suflfering,  or 
had  at  any  time  suffered,  the  king’s  was  the 
hand  that  had  been  most  visible,  not  to  say 
alone  visible.  With  him  had  everything,  and 
conscquentlyeverythingbad,  originated:  with 
the  House  of  Lords,  nothing.  Still  was  the 
government  from  which  their  ancestors  had 
taken  refuge  in  their  wilderness,  less  bad 
than  any  which  they  had  been  accustomed 
to  see  elsewhere  : and  it  was  to  a House  of 
Lords,  without  a House  of  Commons  (?)  that 
England,  as  they  saw,  stood  indebted  for  the 
features  by  which  her  form  of  government 
stood  tbus  advantageously  distinguished : for 
it  was  to  a House  of  Lords,  and  without  a 
House  of  Commons,  that  she  stood  indebted 
for  Magna  Charla  ; it  was  to  Simón  de  Mont- 
fort  — a member  of  the  House  of  Lords,  that 
she  stood  indebted  for  the  House  of  Com- 
mons itself.  The  House  of  Lords  they  saw 
approved  by  Blackstone.  The  House  of  Lords 
they  saw  admired  by  Blackstone : and,  for 
constitutional  legislation,  they  had  in  view 
no  better  approved  guidance  than  that  which 
was  afforded  them  by  the  anility  and  servi- 
lity  of  that  English  lawyer. 

26.  In  the  remedies  they  employed,  no  great 
coraprehensiveness,  in  their  situation,  seems 
discemible.  Greater  was  not  to  be  expected. 
In  the  order  indicated  by  the  severity  of 
the  smart,  the  thorns  they  suffered  by  were 
plucked  out,  as  was  natural,  one  after  an- 
other.  Neither  to  their  sense,  ñor  to  their 
imagination,  had  the  second  chamber  pre- 
sented  itself,  as  the  source  of  any  of  their 
sufferings : to  exempt  themselves  from  all 
such  uneasiness,  they  had  but  to  constitute 
themselves  creators  of  the  quasi-Lords,  of 
which  the  population  of  their  several  second 
chamber s was  composed. 

27.  No  wonder  that,  without  troubling 
themselves  to  inquire  into  the  particular  use 
of  it,  they  should  continué  on  foot  every  in- 
stitution  from  which  they  felt  not  any  parti- 
cular annoyanee.  The  form  of  government, 
the  capital  part  of  which  they  had  shaken  off 
— this  form  of  government,  with  all  its  de- 
fects,  was  still  less  bad  than  any  other  that 
had  ever  presented  itself  to  their  view.  Of 
their  place^men,  those  who  had,  from  time  to 
time,  been  sent  to  help  to  govem  them  from 
the  mother-country,  had,  of  course,  been  at 
all  times  loud  in  their  laúd  of  it.  Their  law- 
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yers  were  the  issue  in  tail,  male  and  female, 
of  the  lawyers  of  the  mother-country — here- 
ditary possessors  of  their  sinister  interest,  and 
interest-begotten  prejudice.  The  people’s  at 
once  blind  and  treacherous  guides,  saw  suffi- 
cient  reason  to  be  pleased  with  whatsoever, 
in  a more  particular  manner,  regarded  them- 
selves, — and  thence  with  the  whole  matter 
of  it  in  a lump,  after  the  particular  parts, 
from  which  they  had  been  sufferers,  had  been 
got  rid  of. 

28.  Under  these  circumstances,  no  wonder 
— that,  the  particular  exceptions  always  ex- 
cepted,  one  proposition  was — generally,  not 
to  say  universally  regarded  as  an  axiom,  — 
Whatever  is,  ís  right ; or,  in  Blackstone’s  lan- 
guage, — Everything  is  as  it  should  be,  This 
in  English:  of  which  the  French  versión  is— 
in  the  language  of  the  financier  of  the  anden 
regime  — the  question,  “ Pourquoi  innover  ? 
Est-ce  que  nous  ne  sommes  pas  bien?"  — a 
question,  which  contained  in  it  its  own  an- 
swer,  — an  answer,  the  truth  of  which  was 
altogether  beyond  dispute. 

§ XIII.  Conclusión  — Let  not  Democracy 
be  a Bughear, 

1.  Fellow-citizens ! Anarchy  is  one  bug- 
bear;  Demoaacy,  another.  Separately,  or 
like  dogs  coupled,  they  are  sent  forth  by 
periodicals — ministerial  and  absolutist  — to 
strike  terror  into  weak  minds,  on  both  sides 
of  the  water  — yours  and  ours : to  frighten 
men  out  of  their  wits,  and  prevent  them  from 
forming  any  sound  judgment  on  the  all-im- 
portant  subjects  which  you  have  been  seeing 
handled. 

2.  “ Democracy  has  anarchy  for  its  certain 
consequence or  — “ Wherever  democracy 
has  place,  anarchy  has  place;”  or — “JDemo- 
cracy  and  anarchy  are  S)monymou8  terms:” 
a specimen  this  of  the  twaddle,  that  may  be 
seen  employed  for  this  purpose.  Twaddle  has 
not  long  been  in  our  colloquial  language : it 
will  not  be  found  in  any  of  your  dictionaries 
of  it : anility  may  perhaps  serve  to  express 
in  both  languages  the  idea  it  calis  up. 

3.  Unhappily  — foreign  as  it  is  to  reason 
— hostile  as  it  is  to  reason  — it  is  not  the 
less  effective.  Fear  is  a passion,  by  which 
judgment  is  laid  prostrate  and  carried  away 
captive. 

4.  Such  being  the  power  of  this  same  bug- 
bear,  — a few  words  of  exorcism  to  drive 
away,  from  as  many  of  their  seats  as  possi- 
ble,  all  such  unclean  spiritS,  may  perhaps  be 
not  altogether  without  their  use. 

5.  Before  any  such  connexion  between  de- 
mocracy and  anarchy  can  have  been  really 
believed  by  a man  to  have  place,  he  must 
have  been  already  bBnd,  — or  by  a bandage 
of  effectual  tightness  bave  prepared  bimself 
for  the  not  seeing  it : be  must  have  been 
already  deaf,  or  by  an  effectual  obturative 
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prepared  himself  for  the  iiot  hearing  ¡t.  In 
him  may  be.  seen  a patient,  labouring  under  a 
sort  of  monomania.  Suppose,  then,  some  cha- 
ritable  practitioner  disposed  to  attempt  relief, 
bow  should  he  go  about  it  ? In  some  such 
way,  perhaps,  as  this.  Two  words— Z)emo- 
cracy  and  Anarchy  — produced  the  disease  : 
one  other  word  — America  — may  take  the 
lead  in  the  cure.  Applying,  then,  to  one  of 
the  ears  of  the  patient  a hearing  trumpet,  sup- 
pose his  iEsculapius  to  take  in  hand  a speak- 
ing  trumpet,  and  speak  thus : — “ America, 
sirl — did  you  ever  hear  of  such  a quarter  of 
the  globe  as  America?  — did  you  ever  see  it 
laid  down  in  a map?”  If  yes,  “ did  you  ever 
hear  of  a part  of  it  styled  the  territory  of  the 
United  States  f — did  you  ever  see  it  marked 
down  in  that  same  map  ? ” If  yes,  “ did  you 
ever  hear  of  there  being  six-and-twenty  of 
them,  more  or  less  ? ” If  yes,  “ did  you  ever 
hear  of  their  having,  each  of  them,  a consíilu- 
tion  : and  all  of  them  together,  an  all-compre- 
bensive  one,  regulating  the  aíFairs  cominon 
to  them  all : to  each  of  these  constitutions  ex- 
pression  being  given  in  a determínate  assem- 
blage  of  words,  printed  and  published  for  the 
information  of  all?”  If  yes,  “ did  you  ever 
hear  said  of  any  one  of  them,  that  the  enact- 
ments  of  which  it  is  composed  experience  less 
punctual  obedience  than  do  the  laws  <of  any 
other  government  that  can  be  mentioned  ? ” 
If  not,“  is  that  State  of  things  anarchy  ? — 
is  it  compatible  with  the  existence  of  awar- 
chy  ? — of  anarchy,  throughout  the  whole  of 
one  and  the  same  territory  ?” 

6.  This  same  word  anarchy — has  it  in  your 
mind,  sir,  any  intelligible  meaning,  other  than 
the  non-possession  of  security  for  those  good 
things,  on  the  possession  whereof  life,  and 
all  that  is  worth  having  in  it,  depends : — se- 
curity as  to  person  — security  for  property, 
power,  reputation,  and  condition  in  life?  For 
which  of  these  possessions,  then,  is  security 
less  certain  there  than  under  any  government 
under  which  it  is  most  ? [meaning  always  in 
those  parts  of  the  respective  territories,  in 
which  the  population  is  dense  enough  to  ad- 
mit  of  such  security.] 

7.  Anarchy  indeed  1 If  by  anarchy  is  meant 
the  want  of  security  in  all  or  in  any  one  of 
those  shapes,  — have  you  any  curiosity  to  see 
an  instance  of  a country  in  which  it  has  place  ? 
If  yes,  what  think  you  of  England?  Do  you 
want  to  see  a word  or  a phrase  synonymous 
to  anarchy?  What  say  you  to  matchless  con- 
stitution  ? Matchless  constitution  ! what  is  it 
but  a mere  fiction?  Can  you,  sir,  find  any- 
where  any  determinate  form  oí  words  in  and 
by  which  it  stands  expressed  ? Anarchy  ? have 
you  any  wish  to  see  a definition,  or  a true 
description  of  it  ? What  think  you  of  this  ? 
Anarchy  is  a State  of  things,  in  which,  over 
the  greatest  part  of  the  field  of  law  — over 
«U  that  part  that  is  governed  by  what  is  called 
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common  law,^  in  contradistinction  to  statute 
law — the  existence  of  law  is  a mere  fiction  : 
in  which,  what  there  is  of  real  law  is,  to  all 
men  but  a few,  unknowable ; so  much  so,  as 
to  be  incapable  of  serving  them  as  a guide  for 
their  conduct:  and  in  which  what  is  called 
justice  is  — to  all  but  a few  (and  those  too 
plundered  by  it)  inaccessible  ? in  which,  ac- 
cording  to  the  confession  of  appropriately 
learned  and  officially  commissioned  men,  there 
is  not  in  the  whole  territory  a foot  of  land, 
the  title  to  which  is  secure. 

8.  Well  then,  my  fellow-citizens  of  France! 
Well  then,  my  fellow-citizens  of  England! 
My  fellow-citizens  of  the  civilized  world! 
My  fellow-citizens  of  future  ages ! If  demo- 
cracy,  instead  of  being  the  same  thing  with 
anarchy,  is  really  a better  form  of  government 
than  any  which  is  not  democracy  — better 
than  an  absolute  monarchy,  an  absolute  aris- 
tocracy,  or  an  aristoci  acy-ridden  monarchy, 
— what  reason  is  there,  why  I should-  not 
hold  the  diíFerence  up  to  view  ? If  no  use 
can  be  foimd  for  a house  of  peers,  why  should 
I not  say  so  ? If  no  use  can  be  found  for  any 
second  chamber,  or  any  sovereign  governing 
body,  other  than  a set  of  men  chosen  and 
commissioned  by  the  people  at  large  — why 
should  I not  say  so  ? If  no  use  can  be  found 
for  any  such  functionary  as  a ....  as  a ... . 
king — (there  — the  word  is  written,  and  the 
world  is  not  yet  come  to  an  end)  — why 
should  I not  say  so?  If  king  and  second 
chamber  are  — both  of  them  — worse  than 
useless  — why  should  I not  say  so  ? If  there 
be  any  use  in  them,  or  either  of  them,  let 
him  who  thinks  there  is,  and  says  there  is, 
show  it. 

9.  When  I set  pen  to  paper,  I did  not  look 
to  say  all  this : — I did  not  look  to  go  so  far ; 
but,  as  the  consideration  and  the  argument 

proceeded,  I found  myself  led  on and  on 

till  I carne  at  last  to  this  point.  In 

saying  what  I have  said  — have  I said  any- 
thing  that  is  not  true  ? Let  it  be  shovvn  that 
it  is  not  — and  I myself  will  confess  that  it 
is  not.  Have  I said  anything  that  is  mischie- 
vous,  or  likely  to  become  mischievous?  Let 
it  be  shown  in  what  precise  way  it  is  likely 
to  be  mischievous : — by  whom  and  how  it  is 
likely  to  be  made  so.  Let  it  be  shown  — 
how,  of  anything  that  is  true  on  the  subject 
of  government,  the  knowledge  can  be  mis- 
chievous. 

10.  Let  this  be  shown  — and  I will  take  a 
lesson  from  Fenelon  ; in  the  face  of  the  pub- 
lic,  pass  condemnation  on  what  1 have  been 
writing,  and  recommend  it  to  the  flames. 

Fellow-citizens  of  France  1 . -r,  . j 

1 1 . At  this  present  writing,  we  in  England 
are  sharers  in  vne  part  of  your  good  fortune, 
The  king  we  have  in  JEngland  is  really  \\hat 
his  father  was  said  to  be  — the  best  of  kinys : 
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the  best  of  the  kings  we  ever  had,  or  are 

likcly  ever  to  have  : such  at  least  is,  in  all 
sincerity,  my  notion  of  him.  How  cheering 
it  is  to  me  to  be  able  to  say  so  1 All  blessings 
be  on  bis  head ! Such  is  my  acknowledg- 
ment.  But,  by  tliis  momentary  piece  of 
good  fortune,  how  can  my  notion  of  kingship, 
in  general,  be  a whit  altered  ? 

12.  As  to  the  quantity  of  suffering  which 
it  would  (ake  to  pass  from  monarchy  to  de- 
mocracy,  this  is  what  1 am  not  competent  to 
appreciate.  It  will  depend  upon  the  circum- 
stances  of  the  severa!  states. 


CITIZENS  OF  FRANGE.  [Sbct.  Xllt 

13.  Note  well  — it  is  for  myself  alone  that 
I ara  thus  speaking.  If  I ara  a criminal,  I 
have  no  accomplice.  If  I shall  be  found  to 
have  been  doing  good,  it  being  done  thus 
openly,  it  will  not  have  been,  as  the  poet 
phrases  it,  “ done  by  stealth ñor  will  there 
be  any  cali  for  “ blushes for  I nhaU  not 
“ find  it  fame.” 

With  my  never-departed-from  simplidty 
and  sincerity,  — I have  at  length  said  my  say : 
— and  so  — for  this  time  — fellow-citízens, 
of  all  places  and  all  times  — farewelll 
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No.  I. 

To  the  President  of  the  United  States  of 
America. 

Queen-Square  Place,  ‘Westminster, 
October  1811. 

SiR, — The  offer,  which  it  is  the  ambition 
of  this  address  to  submit  to  the  consideration 
of  the  President  of  the  United  States,  is  ad- 
dressed  (you  will  see  immediately)  not  to  the 
person,  ímt  to  the  office.  By  an  explanation 
thus  early  made,  some  reading  will  be  saved 
to  you.  The  respect,  of  which  the  offer  itself 
is  its  own  best  testimonial,  needs  not,  I pre- 
sume, any  more  words  for  the  expression  of  it. 

To  come  to  the  point  at  once  — Give  me, 
Sir,  the  necessary  encouragement,  — I mean, 
a Letter  importing  approbation  of  this  my 
humble  proposal;  and,  as  far  as  depends  upon 
yourself,  acceptance,  I will  forthwith  setabout 
drawing  up,  for  the  use  of  the  United  States, 
or  such  of  them,  if  any,  as  may  see  reason  to 
give  their  acceptance  to  it,  a complete  body  of 
proposed  law,  in  the  form  of  Statute  law : 
say,  in  one  word,  a Pannomion,  — a body  of 
statute  law,  including  a succedaneum  to  that 
mass  of  foreign  law,  the  yoke  of  which,  in  the 
wordless,  as  well  as  boundless,  and  shapeless 
shape  of  common,  alias  unwritten  law,  remains 
still  about  your  necks: — a complete  body,  or 
such  parts  of  it  as  the  life  and  health  of  a 
man,  whose  age  wants  little  of  four  and  sixty, 
may  allow  of. 

This  letter,  Sir,  — I mean  the  letter  above 
stipulated  for,  — when  once  I have  it  in  hand, 
I have  my  reward.  I have  my  employment : 
and  the  honour  inseparable  from  the  employ- 
ment is  the  only  retribution,  that  can  be  ac- 
cepted  for  the  labour  of  it. 

I say  “ accepted,”  Sir, — not  required  or  ex- 
pected,  biit  accepted:  for  from  this  word  co- 
rollaries  will  be  deduced,  the  utility  of  which, 
with  reference  to  the  proposed  Service,  will, 
I flatter  myself,  when  brought  to  view,  as 
they  will  be  presently,  not  appear  exposed  to 
doubt. 

The  plan  of  the  proposed  work,  — and 
therein  the  supposed  advantageous  results,  the 
prospect  of  which  forms  what  the  proposal 
has  to  depend  upon  for  its  acceptance,  — the 
circumstances  of  advantage  attached  to  the 


nature  of  the  terms  on  which  the  work  would 
be  executed,  — the  declared  objections  which 
it  ought  to  be  prepared  for,  together  with  the 
answers  which  those  objections  seem  to  ad- 
mit  of, — the  latent,  but  not  the  less  power- 
fiil,  obstacles  which  it  may  have  to  contend 
with,  the  advances  already  made  towards  the 
execiition  of  it,  — on  all  these  several  topics, 
some  sort  of  explanation  may  naturally  be 
looked  for : — on  all  of  them,  something  in  the 
way  of  explanation  shall  accordingly  be  at- 
tempted ; attempted,  though  in  that  state  of 
extreme,  and  proportionably  disadvantageous 
compression,  without  which  no  reasonable 
hope  could  be  entertained  of  that  promptitude 
of  return  in  the  way  of  answer,  which  may  be 
requisite  to  success. 

Before  I come  to  particulars  respecting  the 
proposed  plan,  with  its  supposed  advantages, 
it  will  be  necessary  for  me  to  make  reference, 
once  for  all,  to  a view  of  it  which  is  already  in 
print.  I mean  the  work  in  3 vols.  8vo.,  which, 
iinder  the  title  of  Traites  de  Legislation,  Ci- 
vile  et  Penale  ....  par  M.  Jereniie  Pentham, 
^c.  was,  in  the  year  1802,  published  at  Paris, 
by  my  Genevan  friend,  M.  Diimont. 

One  copy  of  it  was,  upon  its  publication, 
sent  (I  understand)  by  the  Editor,  to  his 
countryman  Mr.  Gallatin,  Secretary  of  the 
Treasury  to  the  United  States:  whethe.,  in 
your  part  of  America,  any  other  copies  of  it 
have  ever  been  in  existence,  it  has  not  fallen 
in  my  way  to  know. 

Far  as  those  papers  were  from  being  con- 
sidered  by  the  author  as  having  attained  a 
State  approaching  to  that  of  a finished  work, 
yet  of  the  plan  which,  on  any  such  occasion 
as  that  in  question,  was  then,  and  still  would 
be,  proposed  to  be  pursued,  a conception,  suf- 
ficient  for  the  purpose  here  in  question,  may, 
if  I do  not  deceive  myself,  be  obtained  from 
them.  Of  the  details,  even  of  the  proposed 
text,  they  exhibit  samples  more  tban  one,  ñor 
those  of  small  account.  So  much  of  the  plan 
being  already  there,  it  might  seem  that  iio- 
thing  in  explanation  of  it  could  be  necessary 
in  this  place.  But,  without  some  preconcep- 
tions,  how  slight  and  general  soever,  of  some 
of  its  most  striking  peculiarities,  what  it  will 
immediately  be  necessary  to  say  of  it  in  the 
gross  might  scarcely  be  found  intelligible. 
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§ I.  Nature  and  supposcd  Advantages  of  the 
proposed  FoiiM. 

In  a plan  framed  for  any  such  purpose  as 
that  in  question,  matter  and  form  — to  one 
or  other  of  these  two  heads,  whatsoever  fea- 
tures,  whether  of  excellence  or  imperfection, 
may  be  distinguishable,  will,  it  is  believed, 
be  found  referable. 

1.  As  to  matter,  in  the  character  of  a test 
of,  and  security  for,  the  fitness  of  the  work 
in  this  respect  — of  one  constituent  portion 
pervading  the  whole  mass  of  the  rationale  (if 
so  it  may  be  termed,)  such  will,  at  first  glance, 
be  seen  to  be  the  efficiency,  that  of  this  ap- 
pcndage,  a brief  intimation,  however  slight, 
may,  for  the  present  purpose,  be  perhaps  of 
itself  sufficient. 

By  the  rationale  I mean  (for  a sample  see 
Traites,  &c.  as  above,)  a mass  of  reasons, 
accompanying,  in  the  shape  of  a perpetual 
commentary,  the  whole  mass  of  imperativo  or 
regulative  matter,  — the  only  sort  of  matter, 
to  which  any  body  of  law  as  yet  extant  has 
ever  yet  been  found  to  give  admission. 

Not  a single  point  of  any  importance  will, 
in  any  part,  be  settled,  but  that,  in  the  ra- 
tionale, the  considerations  by  which  the  pro- 
visión made  in  relation  to  it  was  determined, 
will  be  to  be  found : and,  by  the  connexion, 
which,  through  the  médium  of  the  all-govern- 
tng  principie,  viz.  the  principie  of  utility,  these 
reasons  have  with  one  another,  and  by  the 
repeated  application  made  of  the  same  reason 
to  different  parts  of  the  text,  the  quantity  of 
space  occupied  by  matter  of  this  description 
will  be  found  to  have  been  rendered  much 
less  than  could  readily  have  been  imagined. 

This  appendage,  or  component  part,  — cali 
it  which  yon  please,  — this  perpetual  commen- 
tary of  reasons,  is  what  I will  venturo  to  pro- 
pose  as  a test;  as  a test,  and  the  only  test,  by 
which,  either  of  the  absolute  fitness  or  unfit- 
ness  of  any  one  proposed  body  of  laws  taken 
by  itself,  or  of  the  comparative  fitness  of  each 
one  of  any  number  of  bodies  of  law,  standing 
in  competition  with  each  other,  and  proposed 
as  capable  of  serving  for  the  same  división  in 
the  field  of  legislation,  any  satisfactory  indica- 
tion  can  be  afforded : — a test,  to  which,  by  a 
predeterminad  and  pre-announced  resolution, 
every  such  composition  ought  accordingly  to 
be  subjected. 

Without  this  appendage,  to  draw  up  laws 
is  of  all  literary  tasks  the  easiest : power  and 
will,  wherever  it  happens  to  them  to  meet, 

suffice  for  it ; of  intellect  there  is  no  need. 

On  the  other  hand,  if,  with  this  addition,  the 
task  is  of  all  tasks  the  most  difficult,  it  is  at 
the  same  time  that,  in  the  execution  of  which, 
whatsoever  trouble  may  be  found  necessary 
to  the  surmounting  it,  will  fin d itself  most 
worthily  and  richly  paid  for,  by  real  and  im- 
portant  use. 
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2.  As  to  form — here  again,  by  one  word 
— cognoscibility,  every  sort  and  degree  of  ex- 
cellence, which,  under  this  head,  can  begiven 
to  a body  of  law,  will  be  found  expressible. 
On  the  fact  of  its  being  present  to  the  mind 
of  him  on  whose  part,  to  the'effect  indicated, 
action  or  forbearance  is,  on  each  occasion, 
called  for,  present,  — that  is  to  say,  in  the 
degree  of  correctness  and  completeness  neces- 
sary to  the  accomplishment  of  the  legislator’s 
purposes,  — depends,  on  each  occasion,  what- 
soever good  effect  the  law  can  be,  or  can 
have  been  designed  to  be,  productive  of.  But, 
on  the  form  thus  given  to  the  matter,  will 
depend  the  degree  of  excellence,  in  which  the 
property  of  cognoscibility,  as  thus  explained, 
has  been  given  to  it : on  the  form,  therefore, 
will,  in  a proportionable  degree,  depend  the 
practical  good  eífect  of  whatsoever  degree  of 
excellence  may  have  been  given  to  the  mat- 
ter of  the  law. 

Taking  cognoscibility,  then,  for  the  end, 
the  following  may  serve  as  a sample  of  the 
means,  — of  the  securities  which,  in  the  plan 
in  question,  have  been  devised  and  provided 
for  the  attainment  of  that  end. 

I.  División  of  the  whole  Pannomion  into 
two  sepárate  parts,  — the  General  Code,  and 
the  System  of  Particular  Codes. 

In  the  general  code  are  comprised  all  such 
matters,  of  which  it  concerns  persons  in  ge- 
neral to  be  apprised  : — in  the  system  of  par- 
ticular codes,  each  particular  code  contains 
such  matters  only,  with  which  some  one  class 
or  denominatioffi  of  persons  only  have  con- 
cern : — some  one  class  or  denomination,  or 
in  case  of  correlativa  classes  of  persons  run- 
ning  together  in  pairs  (such  as  husband  and 
wife,  master  and  servant,  and  so  forth,)  some 
two  or  other  such  small  number  of  classes  or 
denominations,  whose  legal  concerns  are  thus 
inseparably  interwoven. 

Merely  for  illustration’s  sake : number  of 
particular  codes  as  above,  say  200 ; average 
íength  of  each,  5 pages.  Consequent  advan- 
[ tage : burthen  of  legal  matter  to  be  borne  in 
mind  by  each  person  reduced  from  1000  pages 
to  5 pages.  Such,  in  respect  of  cognosci- 
bility, is  the  advantage  which  this  single  ar- 
rangement  suffices  to  produce.  To  more  such 
classes,  it  is  true,  than  one,  will  one  and  the 
same  individual  person  be  commonly  found 
aggregated : — I mean,  of  those  classes  which, 
as  above,  would  have  each  of  them  its  se- 
párate code.  From  the  sort  of  saving  in 
question,  a correspondent  deduction  would 
accordingly  be  to  be  made : but,  for  illustra- 
tion,  thus  much,  without  going  any  further 
into  calculation,  may,  it  is  supposed,  suffice. 

From  general  code  to  particular  codes,  and 
vice  versd,  frequent  references  will  of  course 
be  necessary : ñor  in  the  W’orking  up  of  the 
one  can- the  texture  of  the  other,  consistently 
with  clearness  and  mutual  consistency,  pasa 
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unheeded.  But  all  this  in  matter  of  detall, 
for  which  no  room  can  be  found  here. 

II.  In  each  code,  as  well  particular  as  ge- 
neral, an  ulterior  distinction,  noted  and  acted 
upon,  is  the  distinction  between  matter  of 
constant  concernment,  and  matter  of  occa- 
sional  concernment.  To  produce  the  eífect 
aimed  at  in  the  making  of  a law, — to  produce 
the  effect  of  guidance,  — that  which  is  mat- 
ter of  constant  concernment  must,  in  all  its 
raagnitude,  in  all  its  detail,  be  borne  in  mind 
at  all  times : while,  in  the  case  of  that  which 
is  but  matter  of  occasional  concernment,  the 
bare  knowledge  or  suspicion  of  its  existence 
will  in  general  be  sufficient ; matters  being  so 
circumstanced,  that,  before  the  time  for  ac- 
tion  comes,  sufficient  time  for  reference  to 
the  text  of  the  law,  and  for  perusal  of  its 
conten  ts,  may,  on  all  occasions,  be  found. 

III.  In  each  code  in  which  it  is  found  re- 
quisito,— and  in  particular  in  the  peaa/branch 
of  the  general  code,  in  which  it  will  through- 
out  be  found  requisito,  — another  distinction 
and  división  made,  is  that  between  main  text, 
and  expository  matter  or  exposition. 

The  expository  matter  consists  of  explana- 
tions,  given  of,  or  on  the  occasion  of,  this  or 
that  particular  word  in  the  main  text.  In  the 
main  text,  each  w’ord  so  explained  is  distin- 
guished  by  a particular  type,  accompanied  by 
a letter  or  figure  of  reference,  referring  to  that 
part  of  the  expository  matter  in  and  by  which 
it  is  explained  ,•  by  which  means  the  fact  of 
¡ts  having  thus  received  explanation,  is  ren- 
dered  manifest  to  every  eye. 

In  the  course  of  the  Pannomion,  should  this 
or  that  same  word  be  employed  in  every  so 
many  hundred  places,  one  and  the  same  ex- 
planation serves  for  all  of  them  : care  having 
all  along  been  taken  to  apply  the  explanation 
to  every  such  passage,  to  the  end  that  it  may 
be  found  conformable  to  the  sense  intended, 
in  each  such  passage,  to  be  conveyed. 

So  modérate  will  the  number  of  these  es- 
sential  terms — these  expounded  words — be 
found,  that  the  labour  necessary  to  the  giving 
correctness  and  consistency  to  the  part  of  the 
language,  the  import  of  which  is  thus  fixed, 
— fixed  by  authority  of  law, — needs  the  less 
be  grudged. 

IV.  Tó  the  penal  code  belongs  an  ulterior 
distinction  peculiar  to  itself: — matter  de- 
scriptive  of  the  offence  in  its  ordinary  state, 
and  matter  indicativa  of  the  several  causes  of 
justification,* * * §  aggravation,^  and  exte7tualion,\ 
with  the  grounds  of  exemption  ||  from  punish- 
ment  which  a:pply  to  it. 


• Examples — Consent,  self-dcfencc,  law  ful 
exercise  of  puhlic  powcr,  láwful  exercise  of  do- 
me tlic  power,  &c. 

+ Premeditation,  confederacy,  &c. 

í UmntentionulÚy,  provocation  (contempora- 
neouB  or  recent)  &c. 

§ Intanity,  Jnfuncy,  &c. 


From  beginning  to  end,  one  objectkcpt  in 
view  and  aimed  atis — that,  the  whole  field  of 
legislation  being  surveyed,  — surveyed  and 
travelled  through,  over  and  over  again.  in  all 
directions,  — no  case  that  can  present  itself 
shall  find  itself  unnoticed  or  unprovided  for. 
Of  this  object  the  complete  attainment  may, 
perhaps,  be  too  much  for  human  weakness  : 
but,  by  every  approach  made  towards  it,  the 
Science  is  advanced  ; and,  in  all  shapes,  the 

security  of  the  people  against  suffering, 

sudden  and  unlooked-for  suffering, — is  in- 
creased. 

V.  Promulgation-paper : — for  formularios 
of  all  sorts, — conveyances  and  agreements,  as 

well  as  instruments  of  judicial  procedttre, 

paper,  of  a particular  size  and  form,  and  ap- 
pearance  in  other  respeets,  provided ; with  a 
margin  of  letter-press,  in  and  by  which,  in 
the  instance  of  each  such  species  of  instru- 
ment,  intimation  is  given  of  the  whole  text 
of  the  law,  relative  to  the  species  of  transac- 
tion  therein  in  question  . intimation,  — viz. 
according  to  the  quantity  of  room  oceupied 
by  it,  given,  either  in  terminis,  or  in  the  way 
of  abstract,  with  indication  of,  and  with  re- 
ference to,  any  such  portion  as  is  found  to  oc- 
cupy  too  much  room  to  be  given  in  terminis. 

In  particular,  to  the  whole  business  of  con- 
veyances and  agreements  would  thus  be  given 
a degree  of  simplicity,  certainty,  and  security, 
of  which,  even  after  the  many  improvements 
which,  I am  certain,  must  have  bcen  made 
in  all  the  United  States,  upon  the  original 
chaos,  no  adequate  conception  would,  I be- 
lieve,  be  readily  formed,  antecedently  to  cx- 
perience. 

In  and  by  this  method,  one  useful  result 
is  looked  for,  and  I hope  provided  for ; viz. 
that  to  such  persons,  by  whom,  in  respect  of  , 
its  matter,  the  work  may,  in  this  or  that  part 
of  its  extent,  be  disapproved,  yet,  in  respect 
of  lis  form,  it  may  still  be  found  of  use.  Sec- 
ing  the  reasons,  in  which  the  proposed  pro 
vision  has  found  its  support  and  final  cause, 
each  such  disapprover  will  thereby  liave  be- 
fore him  such  a view  as,  I hope,  will  not  be 
an  indistinct  one,  of  tne  forcé  with  which,  in 
the  shape  of  reason  and  argument,  he  has  to 
contend.  On  the  one  side,  he  may,  in  this  case, 
see  cause  to  say,  “ This  or  that  reason  seenis 
detective  , and  taken  all  together,  the  whole 
mass  of  reasons  appear  insulficient  and  incoii- 
clusive:”  or,  on  the  other  side,  “ The  nature 
of  the  case  affords  such  or  such  a reason,  no 
mention  of  which  is,  in  this  work,  to  be  found. 

Thus  it  is,  that,  even  where  the  reasonnig 

may  appear  erroneous  or  inconclusive,  a7id  the 
proposed  provisión  improper  or  inadequate, 

— even  in  these  places,  if  the  matter  be 
stated  with  that  clearness,  which  it  has  been 
the  object  of  the  worlcman  to  give  to  ey-rv- 
tliingthat  ever  carne  frorn  bis  pen,  and  wliicli, 
on  the  occasion  in  question,  would,  m a more 
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particular  manner,  be  the  object  of  bis  en- 
«icavour  and  bis  bope,  — even  bis  errors  inay, 
by  scrving  or  belping  to  bring  to  view  tbe 
opposite  truths,  be  found  not  altogether  de- 
vüid  of  use. 

In  this  vvay  it  is,  tbafc,  botb  in  point  of 
matter  and  in  point  of  form,  bis  endeavour 
would  be  to  give  to  the  work  such  a charac- 
ter  and  complexión,  as  sball  be  found  corre- 
spondent  to  the  progress  inade,  in  these  our 
times,  in  every  other  line  of  useful  Science : 
to  the  end  tbat,  neither  in  the  whole  ñor  in 
any  purt,  — in  matters  of  lavv  any  more  than 
in  matters  dependent  on  mechanical  or  Che- 
mical Science, — sball  the  lot  of  the  inhabi- 
tants  of  your  part  of  the  globe,  be,  in  future, 
determincd  by  the  unexperienced  and  ill-con- 
sidered  imaginations  of  primaeval  barbarism. 

As  matters  of  law  stand  at  present,  in  your 
country,  Sir  (not  to  speak  of  owrs,)  on  what 
sort  of  basis  is  it  that  every  man’s  dearest 
and  most  important  interests  stand,  or  rather 
fluctuate  ? On  some  random  decisión,  or 
string  of  frequently  contradictory  decisions, 
pronounced  in  this  or  that  barbarous  age,  al- 
uiost  always  without  any  intelligible  reason, 
under  the  impulse  of  some  private  and  sinis- 
ter  interest,  perceptible  or  not  perceptible, 
without  thought  or  possibility  of  thought,  of 
any  such  circumstances  or  exigencias,  as  those 
of  the  people  by  whom  the  country  here  in 
question  is  inhabited  at  the  present  time : 
pronounced  by  men,  who,  if  disposition  and 
inclination  depend  in  any  degree  on  private 
interest,  were  as  far  froin  being  willing,  as 
from  being,  in  respect  of  intelligence,  able,  to 
Tender  their  decisions  conformable  to  the  in- 
terests, even  of  the  people,  by  whose  disputes 
those  decisions  were  called  for,  and  whose 
situation  alone  it  was  possible  that,  in  the 
framing  of  those  decisions,  they  should  have 
in  view: — even  of  the  people  of  those  seve- 
ral  past  ages,  — not  to  speak  of  those  of  the 
present  age,  or  of  ages  yet  to  come. 

Since  the  year  in  which  the  work  edited 
by  Mr.  Dumont,  was  published  in  French, 
at  Paris,  — viz.  the  year  1802,  — that  same 
language  has  given  birth  to  two  authoritative 
codes  — the  one  already  a Pannomion,  or  at 
least  designad  to  become  such,  published  by 
authority  of  the  French  Emper  or  ; the  other, 
confined  as  yet  to  the  pena/ branch,  published 
by  authority  of  tbe  King  of  Bavaria.  In  both 
instances,  the  compositors  haye  done  me  the 
lionour  to  take  into  consideration  and  inake 
inention  of  that  work  of  mine.  On  the  pro- 
posed  occasion  in  question,  I should  not  fail 
to  make  correspondent  return,  and  make  my 
best  profit  of  their  labours. 

The  examination  of  them  is  what  I have 
as  yet  postponed,  waiting  for  some  particular 
occasion,  by  which  such  examination  might 
be  applied  to  some  particular  use.  But  to 
waiTant  a man  in  proriouncing,  and  with  con- 


fidence,  that,  in  and  by  each  of  those  works, 
a prodigious  benefit  has  been  conferred  on 
their  subjects  by  their  respective  sovereigns, 
i'  is  not  necessary  to  have  read  so  much  as  a 
single  page.  Executed  as  well  as  the  nature 
of  men  and  things  admits  of  its  being  exe- 
cuted, no  other  literary  work  can  vie  with  it 
in  usefulness ; — executed  in  the  very  worst 
manner  in  which,  in  the  present  state  of  so- 
ciety,  it  is  at  all  íikely  to  be  executed,  it  can 
scarcely,  when  compared  with  the  chaos  to 
which  it  comes  to  be  substituted,  fail  tobe  pro- 
ductive  of  clear  profit  in  the  account  of  use. 

Of  some  of  the  leading  f entures,  by  which 
the  work  here  proposed  would  be  distin- 
guished  from  both  those,  — a work  composed 
for  the  use  of  men  who  are  in  use  not  only 
to  think,  but  to  speak  and  print  what  they 
think,  from  works  composed  for  the  use  of 
men  who  scarcely  daré  speak  what  they  think, 
and  to  whom  it  has  been  rendered  imprac- 
ticable to  print  what  they  think  — a slight 
sketch,  Sir,  has  just  been  laid'before  you. 

I.  For  securing  the  aptitude  of  it  in  point 
of  matter,  — in  the  proposed  English  work, 
the  rationale  above  described : in  neither  of 
ihose  French  works,  any  security  at  all,  i» 
this  shape  or  any  other. 

II.  For  securing  the  aptitude  of  tbe  work  in 
point  of  form,  — for  securing  to  it  the  máxi- 
mum of  cognoscibility  — and  thereby  the  ad- 
vantage  of  producing,  to  the  greatest  extent 
possible,  in  respect  of  number  of  observances 
compared  with  number  of  non-obser vanees, 
whatever  effect  it  purposes  to  itself  to  pro- 
duce, in  the  proposed  English  work  — 1. 
División  into  General  Code  and  system  of 
particular  codes.  2.  División  of  the' tenor  of 
the  law  throughout  into  Main  text  and  Ex- 
pository  matter.  3.  In  the  Penal  Code  (not 
to  insist  on  any  such  división  as  the  usual  and 
already  familiar  one,)  into  general  titles  (titles 
of  general  application)  and  particular  titles, 
(each  applying  exclusively  to  a particular 
species  or  tribe  of  ofiences.)  4.  División  of 
Main  text  and  Expository  matter  logether, 
into  definitional  matter,  descriptive  of  the 
main  body  of  each  ofFence ; and  modificative 
matter,  indicative  of  the  several  causes  of 
justification,  aggravation,  extenuation,  and  ex- 
emption,  which  apply  to  it. 

III.  For  securing,  on  every  imaginable  oc- 
casion, actual  and  perfect  notoriety, — to  each 
new  set  of  rights  acquired,  and  correspondent 
obligations  contracted,  — viz.  by  whatsoever 
instrumente  of  conveyance  or  agreement  con- 
tracted, and  that  not  only  as  soon  as  con- 
tracted, butalso  befare  contracted,  and  thence 
before  the  time  when  repentance  would  come 
too  late, — in  the  proposed  English  work,  the 
already  described  Promulgation  paper : 

In  neither  of  those  French  works,  for  the 
necessary  cognoscibility  and  notoriety  above 
described,  is  any  security  at  all,  in  any  of  the 
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just  above  mentioned  shapes,  or  in  any  otber 
sbape,  eitber  declared  to  be  given,  or  dis- 
cernible. 

Here,  Sir,  you  see,  was  a memento  given ; 
— it  was  not  put  to  use  : — bere  was  even  a 
gauntlet  tbrown  down; — it  was  not  taken 
up.  Circumstanced  as  tbose  respectable  and 
truly  useful  servants  of  tbe  public  were, 
causes  for  sucb  abstention  might,  witbout 
mucb  difficulty,  perbaps  be  found : — causes 
wbicb  it  wouid,  bowever,  be  more  easy  to 
imagine,  tban  useful  to  express. 

Tbat,  in  tbe  United  States,  any  similar, 
or  any  otber,  causes  sbould  be  found  — found 
not  only  operating,  but  operating  witb  eífect, 
to  tbe  neglect  of  all  tbose  securities  for  tbe 
adaptation  of  law  to  tbe  only  useful  ends  of 
law, — is  a result,  tbe  bare  possibiüty  of  wbicb 
cannot,  by  a feeling  mind,  be  regarded  witb 
bidifference. 

Tbe  encouragement,  not  only  stipulated 
for,  as  above,  but  demandad  in  advance,  is  a 
gem  of  too  bigb  a price,  to  be  cast,  eitber  into 
tbe  sea,  or  across  tbe  sea,  witbout  tbougbt, 
or  witbout  sucb  prospect  of  a suitable  return 
as  tbe  natura  of  tbe  case  admits  of. 

Of  tbe  presumable  fitness  of  any  person 
for  tbe  execution  of  a literary  work  proposed 
by  bim,  no  evidence  so  apposite  can,  I sup- 
pose,  be  looked  for,  as  that  wbicb  is  presentad 
by  a work  or  works,  where  any  sucb  bappen 
to  be  in  existence,  taking  for  tbeir  subject  tbe 
subject  itself  wbicb  is  proposed  to  be  taken 
in  band,  or  any  part  or  parts  of  it. 

An  assortment,  as  nearly  complete  as  could 
be  formad,  of  sucb  of  my  printed  works  as 
bave  taken  for  tbeir  subject  any  part  or  parts 
of  tbe  fieid  of  legislation,  accompanies  this 
letter,  and  solicits  tbe  honour  of  your  accept- 
ance.  Tbey  are  tbe  fruit  of  above  forty-five 
years  devoted  to  tbe  study  of  tbe  Science,  and 
for  little  less  tban  tbe  wbole  of  tbat  time, 
witbout  a view  to  anytbing  but  tbe  improve- 
ment  of  it. 

If  to  a discerning  mind,  sucb  as  tbat  to 
wbicb  tbis  offer  considers  itself  as  addressed, 
any  sucb  loose  presumptions,  as  are  capable 
of  being  adbrded,  by  tokens  oí  attention  and 
approbation,  given  by  foreign  authorities,  can 
be  of  any  use,  it  can  only  be  by  contributing 
to  produce,  sbould  sucb  be  tbe  result,  a re- 
currence  to  tbe  only  direct  and  proper  evi- 
dence— viz.  tbe  works  themselves. 

Citizenship  of  France^  decreed  by  one  of 
tbe  National  Assemblies,  on  tbe  same  occa- 
sion  on  wbicb  tbe  like  mark  of  approbation 
was  bestowedon  Joseph  Priestley&ná  Thomas 

Payne. In  one  of  tbe  Legislativa  AssembUes 

beld  during  tbe  consulate  of  tbe  present  Em- 
peror,  eulogium  pronounced  by  one  of  tbe 
members  on  tbe  above-mentioned  work,  and 
printed  in  tbe  official  paper  — Nomination 
(tbougb  by  subsequent  incidents  rendered 
iruitless)  to  tbe  tben  existing  Insíitute  of 
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France  — Translation  of  tbat  same  work, 
made  by  order  of  tbe  Riissian  governmcnt, 
and  publisbed  in  tbe  Pussian  language,  be- 
sides  anotber  publisbed  in  tbe  same  language 
witbout  autbority  — Translation  of  amther 
work,  viz.  one  on  tbe  mode  of  providing  for 
tbe  poor,  made  and  publisbed  during  tbe 
consulate  by  tbe  municipality  of  París,  and 
j^if  I bave  been  not  misinformed)  since  put, 
in  some  shape  and  degree  or  otber,  to  public 
use  — tbese  tokens,  together  witb  tbe  notices 
taken,  as  above,  in  tbe  French  and  Bavarian 
codes,  may,  it  is  boped,  bave  tbe  additional 
good  effect,  of  rendering  it  pretty  apparent, 
that  governments  of  tbe  most  opposite  forms 
and  cbaracters  bave  found  sometbing  to  ap- 
prove,  notbing  considerable  to  disapprove, 
and  notbing  at  all  to  be  apprehensive  of,  in 
tbe  views  and  dispositions,  witb  wbicb  tbe  task 
bere  proposed  wouid  be  taken  in  hand. 

In  a man’s  writing,  tbe  cbaracter  of  tbe 
moral  part  is  not  so  clearly  delineated,  as 
that  of  tbe  intellectual  part,  of  bis  frame. 

Artífice,  in  pursuit  of  some  private  end, 
might  give  birtb  to  an  offer  sucb  as  tbe  pre- 
sent, unaccompanied  witb  any  sucb  intentiou 
as  that  of  giving  effect  to  tbe  engagement 
sought:  levitxj,  tbougb  puré  from  original  in- 
sincerity,  might  intervene  at  any  time,  and 
be  productive  of  tbe  same  failure. 

On  tbe  question  concerning  intellectual 
aptitude,  tbe  evidence  lying  before  you,  tbe 
judgment,  Sir,  will  be  your  o wn.  As  to  what 
regards  moral  promise,  tbe  nature  of  tbe  case 
refers  you  in  course  to  tbe  gentleman,  be  he 
who  be  may,  who  in  this  country,  stands 
charged  wútb  tbe  affairs  of  your  State.  Trans- 
mitted  to  bim,  your  letter — I mean  tbe  neces- 
sary  letter  of  authorization  above  stipulated 
for  — may,  according  to  tbe  result  of  bis  in- 
quirios, be  delivered  or  kept  back. 

§ II.  Advantages  promised. 

As  to  tbe  advantages  that  promise  to  re- 
sult from  tbe  gratuitousness  of  tbe  proposed 
Service,  tbougb  there  is  not  one  of  them  that 
seems  mucb  in  danger  of  escaping  tbe  obser- 
vation  of  tbe  distinguished  person  to  whom 
tbe  proposulis  addressed,  yet,  as  it  will  natu- 
rally  bave  to  pass  through  a variety  of  hands, 
in  all  of  which  it  cannot  promisc  itself  exactly 
tbe  same  degree  of  attention,  it  may  not  be 
amiss  that  tbese  features  of  recommendation 
sbould  in  tbis  place  be  distinctly  brought  to 
view. 

1.  In  tbe  first  place,  no  pecuniarg  charge 
wbatever  being  to  be  imposed  on  tbe  public, 
or  any  part  of  it,  tbe  great  and  promment 
objection  wbicb  public  works  in  general  oave 
to  encounter,  has  bere  no  place:— and  be 
tbe  chance  for  useful  service  rated  eyer  so 
low,  still,  sbould  any  tbe  smallest  poition  be 
reaped,  it  will  be  all  clear  gaio. 

2.  By  supervening  imbecility,  by  deatk,  or 
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cven  by  leviiy  ano  caprice  on  the  part  of  the 
proposed  workman,  should  the  work  be  left 
in  a State  cver  so  far  from  completeness,  still, 
to  the  public,  there  would  be  no  positive  loss : 
the  sitiiation  in  which  in  this  respect  it  would 
find  itself,  would,  at  the  worst,  be  but  what 
it  is  at  present  — be  but  what  it  would  have 
been,  had  no  such  proposal  been  ever  made. 

3.  On  these  terms,  the  situation  of  the 
workman  stands  altogether  out  of  the  influ- 
ence  of  any  sinister  motive,  from  which  either 
an  undue  protraction  of  the  business,  or  an 
undue  acceleration  of  it,  might  be  appre- 
hended  : — protraction,  as  if  a salary  were 
given,  to  be  received  during  the  continuance 
of  it:  acceleration,  as  if  it  were  a sum  of 
money  to  be  once  paid,  or  a life-annuity  to 
commence,  at  the  completion  of  it. 

4.  In  respect  of  the  commencement,  and  so 
far  in  respect  of  the  completion,  of  the  work, 
it  admits  of  a degree  of  promptitude,  the 
want  of  which  might  otherwise  be  fatal  to 
the  whole  design.  If  money  were  necessary, 
consents, — I need  not  set  myself  to  think  or 
to  inquire  in  what  number  — would  be  requi- 
6Íte  to  be  obtained  — obtained  not  only  for 
the  fixation  of  the  sum,  but  for  the  origina- 
tion  of  the  measure,  and,  therefore,  if  not  for 
the  giving  of  any  answer,  at  any  rate  for  the 
giving  any  definitive  and  sufficient  answer  to 
this  address.  As  it  is,  a single  fiat,  a letter, 
how  short  soever,  from  the  authority  to  which 
this  address  is  made,  suffices  for  giving  com- 
mencement to  the  work : and  whatever  sub- 
sidiary  matters  may  hereinafter  come  to  be 
suggested,  may  without  inconvenience  wait, 
in  that  case,  all  proper  and  accustomed  de- 
lays. 

o.  It  must,  I think,  be  acknowledged  to  be 
a feature  of  no  smali  advantage  m any  pro- 
posal, if  it  be  such  as  to  clear  from  all  possible 
suspicion  of  sinister  interest.  all  such  persons 
to  whom  it  may  happen  to  take  a part  in  the 
giving  introduction  or  support  to  it. 

To  this  sort  of  advantage,  if  there  be  any 
‘maginable  proposal  that  can  lay  claim,  this, 
1 think,  cannot  easily  avoid  being  recognised 
to  be  thus  happily  circumstanced. 

With  or  without  any  particular  individual, 
in  the  character  of  proposed  workman  in  his 
eye,  suppose  the  pre-eminent  person  to  whom 
this  proposal  is  submitted — suppose  him  bring- 
ing  forward  a plan,  tending  to  the  accomplish- 
rnent  of  the  proposed  work,  but  accornpanied 
with  a plan  of  remuneration,  in  the  ordinary 
shape  and  mode.  What  would  be,  be  he  who 
he  may,  the  motives  to  which  the  proposal 
would  be  referred  ? — referred,  by  adversarles 
at  least,  not  to  speak  of  friends  ? — they  are 
by  much  too  obvious  to  need  mentioning. 

Supposing  it  the  good  fortune  of  this  pro- 
posal to  obtain  the  sort  of  approbation  which 
it  aspires  to,  I have  set  myself  to  consider, 
by  whdt  public  tokens  it  may  be  natural  and 


.proper  for  that  approbation  to  declare  itselt 
The  inability  I have  found  myself  under,  of 
obtaining  the  documenta  necessary  to  secure 
me  against  falling  into  misconception  respect- 
ing  such  of  the  functions  of  your  high  office, 
Sir,  as  may  be  found  to  have  application  to 
the  present  case,  will,  I hope,  in  case  of  mis- 
supposal,  obtain  for  me  the  benefit  of  your 
indulgence. 

The  steps,  to  any  or  all  of  which  it  may 
happen  to  be  taken  in  this  view,  present 
themselves  to  my  imagination  as  follows : — 

1.  To  lay  the  proposal  before  Congress  at 
its  meeting,  with  a recommendation  to  take  it 
into  consideration,  stating,  or  not  stating, 
the  provisional  authorization  given,  or  in- 
tended to  be  given,  to  the  author. 

2.  To  cause  a minute  to  be  made  in  the 
books  of  the  President’s  office,  stating  a re- 
solution,  on  the  part  of  the  President  for  the 
time  being,  to  lay  before  Congress  any  such 
part  of  the  wmrk  as  may  have  been  transmit- 
ted  during  his  continuance  in  office,  togcther 
with  a recommendation  of  the  like  operation, 
in  the  like  event,  to  future  presidents. 

3.  To  transmit  a copy  of  this  proposal, 
accornpanied  with  a like  recommendation,  to 
the  legislativo  bodies  of  each,  or  any,  of  the 
several  particular  States. 

4.  To  cause  it,  on  public  account,  to  be 
printed  and  published  by  authority,  as  other 
public  documents  are  in  use  to  be. 

For  affording  to  me  the  necessary  encou- 
ragement,  any  one  of  the  above  testimonies 
of  approbation  would,  if  notified  to  me  by  the 
President,  be  sutlicient : but  the  greater  the 
number  of  them  that  may  come  united,  the 
greater,  of  course,  and  the  more  operative, 
would  be  the  encouragement. 

Two  things  require  to  this  purpose  to  be 
distinguished : — 1.  The  itself ; 2.  Any 
work  that  may  come  to  be  presented  by  me 
in  execution  of  it. 

If,  by  any  approbation  bestowed  upon  the 
design  itself,  you  were  to  be  pledged  for  the 
like  or  any  other  tokens  of  approbation,  to 
be  bestowed  on  any  work  done  in  execution 
of  this  same  design,  this  would  be  an  objec 
tion  against  the  bestowing  any  such  provi- 
sional approbation  on  the  design  itself.  When 
it  comes,  the  work  might  appear  ill  adapted 
to  its  purpose,  and,  on  that  or  any  other  ac- 
count, not  likely  to  be  approved  by  the  re- 
spective constituted  authorities,  on  which  the 
adoption  of  it  would  have  to  depend. 

With  submission,  it  appears  to  me,  Sir, 
that,  on  the  supposition  that  the  design  itself 
has  met  your  approbation,  it  would  not  be  a 
committal  of  yourself,  were  you  to  undertake 
for  the  forwarding,  either  to  Congress  or  to  the 
several  legislatures,  for  their  consideration, 
any  work,  that  shall  have  been  transmitted  by 
me,  in  execution  of  the  design  so  approved. 

For,  contrary  to  expectation,  when  prd- 
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duced,  Buppose  the  work  to  prove,  in  your 
judgment,  to  ever  so  great  a degree  absurd, 
and  even  ridiculous,  nothing  will  there  be  to 
hinder  you  from  saying  so : wherever  it  goes, 
there  it  will  lie : ñor  will  it  impose,  on  any 
person,  any  such  trouble  as  that  of  taking 
it  into  consideration,  unless  some  person  or 
other  should  happen  to  be  to  such  a degree 
impressed  with  the  contrarynotion  as  to  make 
the  proper  motion  for  causing  it  to  be  taken 
into  consideration,  as  in  the  case  of  any  par- 
ticular law  proposed  in  ordinary  course. 

As  to  the  expense  of  printing — to  any  such 
extent  as  in  the  diíFerent  cases  may  appear 
requisito — an  expense  so  modérate  would 
hardly,  I should  suppose,  be  grudged  by  those 
to  whom  it  belongs  to  judge : if  it  should,  it 
would  not  be  grudged  by  me. 

§ III.  Objections  answered. 

Against  an  enterprise  of  the  sort  in  ques- 
tion,  a host  of  jealousies  and  fears  will  na- 
turally  be  springing  up  and  arming  themselves 
with  objections.  To  such  as  appear  best 
grounded,  or  raost  plausible,  I proceed  to 
submit  such  answers  as  the  nature  of  the  case 
. presents  to  me. 

Objection  the  Ist.  — Disturbance  to  pro- 

perty,  and  other  existing  rights “ What !” 

(cries  the  man  of  law)  “ remove  our  land- 
marks ! revolutionize  our  property ! throw 
every  thing  into  confusión ! Is  this  what  you 
would  be  *at  ? and  is  this  to  be  the  practical 
fruit  of  these  fine  theories  of  yours  ?” 

Such,  Sir,  if  not  where  you  are  — such,  at 
any  rate,  would  be  sure  to  be  bis  language 
here. 

Myanswer  is — So  far  as  the  objection  con- 
fines itself  to  the  law  of  prívate  rights — when 
these,  and  any  other  number  of  declamatory 
generalities  in  the  same  strain  have  been 
expended,  the  only  real  mischief  which  they 
hold  up  to  view,  is,  that  which  is  reducible 
to  this  one  expression  — to  existing  expecta- 
tions,  disappointment,  productive  of  the  pain- 
ful  sense  of  loss. 

What,  then,  is  this  mischief,  by  the  appre- 
hension  of  which  the  proposed  Pannomionis 
thus  to  be  put  aside  ? 

It  is  the  very  mischief,  under  which  it  is 
impossible  that,  — for  want  of  a written,  and 
visible,  and  intelligible,  and  cognoscible  rule 
of  action,  in  a word,  for  want  of  a Pannotnion, 
— the  people  in  your  country  should  not  be 
ot  present  labouring : the  very  grievance  from 
which  it  is  the  object  of  this,  my  humble 
proposal,  to  be  admitted  to  afford  them  my 
best  assistance  towards  working  out  their 
deliverance:  — the  principal  grievance,  which 
it  would  not  only  be  the  object,  but,  to  a con- 
siderable degree,  the  sure  effect,  of  a Panno- 
mion,  to  remove. 

Throughout  the  whole  extent  of  the  ter- 
ritory  of  the  United  States  (new-acquired 


dependencies  excepted,  in  which  mattei  s can- 
not  but  be  still  worse,)  what  is  it  that,  at 
this  moment,  forms  the  basis  of  the  rule  of 
action?  What  but  an  ideal  and  shapeless 
mass  of  merely  conjectural  and  essentially  un- 
cognoscible  matter?  — matter  without  mind, 
work  without  an  author;  occupying,  throiigh 
the  oscitancy  of  the  legislature,  a place  that 
ought  to  be'filled ; and  exercising  in  it  the  au- 
thority  that  ought  to  be  exercised,  by  law  ? 

Nullis  lex  verUs,  a nullo,  nuUihi,  nunquam 

Law,  in  no  -wards,  by  no  man,  ncver,  made ; 

Law  which,  having  had  for  its  autkors,  not 
the  people  themselves,  ñor  any  persons  chosen 
by  the  people,  but  the  creatures,  the  ever- 
removable  and  completely  and  perpetually 
dependent  creatures  of  the  king  alone  (till  the 
revolution  this  was  completely  true,  and  even 
since,  it  has  not  wanted  much  of  being  so,) 
had,  of  course,  for  its  main  object,  not  the 
good  of  the  people,  but,  as  far  as  the  blind- 
ness  or  patience  of  the  people  would  permit, 
the  interests  — the  sinister  and  confedcrated 
interests  — of  the  creator,  under  whose  in- 
fluence,  and  the  creatures,  by  whose  hands, 
it  was  spun  out : — 

Law,  blundered  out  by  a set  of  men,  who, 
— their  course  of  operation  not  being  at  their 
own  command,  but  at  the  command  of  the 
plaintiffs  in  the  several  causes,  — were  all 
along  as  completely  destitute  of  the  power 
as,  under  the  influence  of  sinister  interest, 
they  could  not  but  be  of  the  inclinaíion  to 
opérate  in  pursuit  of  any  clear  and  enlarged 
views  of  utility,  public  or  prívate,  or  so  inuch 
as  upon  any  comprehensive  and  consistent 
plan,  good  or  bad,  in  the  delineation  of  the 
rights  they  were  confirming,  and  the  obliga- 
tions  they  were  imposing;  — and  which  ac- 
cordingly  never  has  been,  ñor,  to  any  purpose, 
good  or  bad,  ever  could  have  been,  ñor  ever 
can  be,  the  result  of  antecedent  refleclion, 
grounded  on  a general  view  of  the  nature  of 
each  case,  of  the  exigencies  belonging  to  it, 
or  the  analogous  cases  connected  with  it : ñor, 
in  a w’ord,  any  thing  better  than  a shapeless 
heap  of  odds  and  ends,  the  pattern  of  which 
has,  in  each  instance,  been  necessarily  dcter- 
mined  by  the  nature  of  the  demand,  put  in 
by  the  plaintiff,  as  above : — 

Law  which,  being,  in  so  far  as  it  could  he 
said  to  be  made,  made  at  a inultitude  of  suc- 
cessive  periods,  and  for  the  use  and  govern- 
ance  of  so  many  different  generations  of  men, 

men,  imbued  with  notions,  habituated  to 

modes  of  Ufe,  differing,  more  or  less  widely, 
from  each  other,  as  well  as  from  those  which 
have  place  at  present,  — would,  even  had  it 
been  well  adapted  to  the  circumstances  and 
exigencies  of  the  times,  in  which  its  parts 
respectively  carne  into  existence,  have,  to  a 
considerable  extent,  been  thereby  rendered, 
not  the  better  adapted,  but  by  so  much  iho 
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worse  ailapted,  to  the  notions  and  manners 
now  prevalent,  to  the  State  of  things  at  pre- 
sent  in  existence : — 

Law,  which,  by  its  essential /om  and  cha- 
racter,  as  above  indicated,  is,  so  long  as  it 
retains  that  form,  altogether  disabled  from 
either  giving  to  itself,  or  receiving  from  any 
other  quarter,  improvement  or  correetion,  upon 
a scale  of  any  considerable  extent ; which, 
even  upon  the  minutest  scale,  cannot  give  to 
itself  any  improvement  in  the  way  of  particu- 
lar utiliti/,  but  at  the  expense  of  general  cer- 
tainty : ñor,  even  at  that  price,  but  by  a course 
of  successive  acts  of  arbitrary  power — acts 
productivo,  in  the  first  place,  of  a correspon- 
dent  succession  of  particular  disappointments, 
follovved,  each  of  them  in  proportion  as  it 
comes  to  be  known,  by  those  more  extensively 
spreading  apprehensions  of  insecuritg,  which 
are  among  the  inseparable  concomitants  and 
consequences  of  that  ever  deplorable,  how- 
soever  originally  necessary  and  unavoidable, 
taint  of  iniquity,  inhcrent  in  the  very  essence 
of  ex-post-facto  law. 

Of  ex-;3osí;/acío  law,  did  I say?  Yes:  for 
th.nt  which  by  cominon  sense,  speaking  by  the 
mouth  of  Cicero,  has  been  spoken  of  as  the 
most  mischievous  and  intolerable  abuse,  of 
which,  in  the  form  in  which  it  is  called  writ- 
ten  or  statute  law,  the  rule  of  action  is  sus- 
ceptible, is  an  abomination  interwoven  in  the 
very  essence  of  that  spurious  and  impostrous 
substituto,  which,  to  its  makers  and  their 
dupes,  is  an  object  of  such  prostrate  admira- 
tion,  and  such  indefatigable  eulogy,  under  the 
ñame  of  common  or  unwritten  law. 

Of  unwritten  (for  such  is  the  term  in  use,) 
but  much  more  properly  of  uncomposed  and 
unenacted  law  (for  of  writiny  there  is,  beyond 
comparison,  more  belonging  to  this  spurious 
than  to  the  genuine  sort) — of  this  impos- 
trous law,  the  fruits,  the  perpetual  fruits,  are 

— in  the  civil  or  non-penal  branch,  as  above; 
uncertainty,  uncognoscibility,  particular  disap- 
pointments, withoutend,  general  sense  gfinse- 
curity  against  similar  disappointment  and  loss ; 

— in  the  penal  branch,  uncertainty  and  un- 
cognoscibility, as  before;  and,  instead  of 
compliance  and  obedience,  the  evil  oftrans- 
gression,  mixed  with  the  evil  of  punishment ; 

— in  both  branches,  in  the  breast  and  in  the 
bands  of  the  judge,  power  everywhere  arbi- 
trary, with  the  semblance  of  a set  of  rules  to 
serve  as  a screen  to  it. 

Such  are  the  fruits  of  this  species  of  mock 
law,  even  in  the  country  which  gave  it  birth: 

how  much  more  pregnant  with  insecurity 

with  unexpected  and  useless  hardship as 

well  in  the  shape  of  civil  loss,  as  in  the  shape 
of  penal  infliction,  and  non-prevention  of 
crinies,  must  it  not  necessarily  be,  in  a coun- 
try into  which  the  matter  of  it  is  continually 
imported;  imported  from  a foreign  country, 
whose  yoke  the  American  nation  has,  to  ali 


other  purposes,  so  happily  for  both  nations, 
shaken  off. 

Not  that  I am  by  any  means  iinaware  of 
the  prodigious  mass  of  rubbish,  of  which,  on 
the  iraportation  of  English  common  law  into 
America,  part  was,  on  the  change  of  place, 
naturally,  or  even  necessarily,  left  behind  — 
other  parts,  since  the  original  importation,  at 
different  times,  so  wisely  and  happily  cast  out 
of  it:  religiously  per secuting  laws,  manorial 
rights,  tithes,  ecclesiastical  courts,  in  several 
of  the  States  at  least;  distinctions  between 
law  and  equity,  secret  Rome-bred  mode  of 
extracting  testimony,  I believe  everywhere, 

— and  so  forth.  Not  that  I am  by  any  means 
insensible  to  the  prodigious  alie  viation,  which, 
from  the  removal  of  so  large  a portion  of  it, 
the  burthen  cannot  but  have  experienced. 
But  though,  of  the  whole  mass  already  im- 
ported, as  well  as  of  each  successive  mass,  as 
they  come  respectively  to  be  imported,  there 
is,  and  will  be,  so  much  the  less  that  needs 
to  be  attended  to ; yet,  from  the  respective 
magnitudes  of  those  several  masses  so  im- 
ported, no  defalcation  ever  has  been  made, 
or  can  be  made.  The  consequence  is,  that 
what  alleviation  soever  the  burthen  of  the 
law  has  ever  received,  or  can  ever  be  made  to 
receive,  as  above,  viz.  by  successive  patches 
of  statute  law,  applied  to  the  immense  and 
continually  growing  body  of  unwritten,  alias 
common  law,  is  confined  to  the  matter,  leaving 
the  form  of  it  as  immeasurable,  as  incompre- 
hensible, and  consequently,  as  adverse  to  cer- 
tainty  and  cognoscibility,  as  ever. 

Yes,  Sir,  so  long  as  there  remains  any  the 
smallest  scrap  of  unwritten  law  unextirpated, 
it  suffices  to  taint  with  its  own  corruption, 

— its  own  inbred  and  incurable  corruption, 

— whatsoever  portion  of  statute  law  has  ever 
been,  or  can  ever  be,  applied  to  it. 

So  far  then  as  disturbance  to  existing  rights 
is  the  disorder  in  question,  the  proposed  ope- 
ration,  so  far  from  producing  or  aggravating 
such  the  disorder,  presents  not  only  the  sure, 
but  the  only  possible  remedy.  Disturbance? 

— a State  of  disturbance, — of  perpetual  and 
universally  extending  disturbance  — is  the 
very  state  in  wlúch  they  have  hitherto  exist- 
ed  ; have  existed,  and,  until  fixed  and  secured 
by  the  application  of  this  solé  remedy,  are 
condemned  to  remain  till  the  end  of  time. 

All  this  while,  incapable  as,  in  respect  of 
its  form,  it  is  of  serving,  in  any  tolerable  de- 
gree,  in  its  present  state,  in  the  character  of 
a rule  of  action  and  guide  to  human  conduct, 
nothing  could  be  much  further  from  the  truth, 
than  if,  in  speaking  of  the  matter  of  which 
English  common  law  is  composed,  a man 
were  to  represent  it  as  being  of  no  use.  Con- 
fused,  in  determínate,  inadequate,  ill-adapted, 
and  inconsistent  as,  to  a vast  extent,  the 
provisión  or  no-provision  would  be  fóund  to 
be,  that  has  been  made  by  it  for  the  variou* 


Sect.  III.] 


To  the  President 

cases  that  have  happened  to  present  them- 
selves  for  decisión  ; yet,  in  the  character  of 
a repository  for  such  cases,  it  affords,  for  the 
manufiictory  of  real  law,  a stock  of  mate- 
rials  which  is  beyond  all  price.  Traversa  the 
whole  continent  of  Europe, — ransack  all  the 
librarles  belonging  to  the  jurisprudential  Sys- 
tems of  the  sever^  political  States,  — add  the 
contents  all  together, — you  would  not  be  able 
to  compose  a collection  of  cases  equal  in  va- 
riety,  in  amplitude,  in  clearness  of  statement 
— in  a Word,  all  points  taken  together,  in 
instructiveness — to  that  which  may  be  seen 
to  be  afforded  hy  the  collection  of  English 
Peports  of  adjudged  cases,  on  adding  to  them 
the  abridgments  and  treatises,  by  which  a sort 
of  order,  such  as  it  is,  has  been  given  to  their 
contents. 

Of  these  necessary  materials,  the  stock 
already  in  hand  is  not  only  rich,  but,  one  may 
venture  to  say,  sufficient : ñor,  to  the  com- 
position  of  a complete  body  of  law,  in  which, 
saving  the  requisita  allowance  to  be  made  for 
human  weakness,  every  imaginable  case  shall 
be  provided  for,  and  provided  for  in  the  best 
manner,  is  anythirig  at  present  wanting  but 
a duly  arranging  hand. 

Objection  2.  Foreign  Yoke. — It  was  to  free 
ourselves  from  the  yoke  of  foreign  laio  that  we 
took  up  arms  against  the  monarch  ofEngland  ; 
and  shall  an  obscure  subject  of  the  same  na- 
tion  fasten  another  such  yoke  upon  our  necks  9 

It  may  perhaps  appear  an  idle  precaution, 
to  bring  to  view,  in  the  character  of  an  ob- 
jection capable  of  being  urged,  an  observation 
, 80  palpably  void  of  substance.  But  it  is  not 
always  by  the  most  rational  argument  that 
the  strongest  impression  is  made.  At  any 
rate,  the  answer  will,  I flatter  myself,  be 
found  sulTicient. 

1.  The  yoke,  the  foreign  yoke,  is  already 
about  your  necks:  you  were  born  with  it 
about  your  necks. 

What  your  proposed  scribe  does,  if  he  does 
anything’  is  to  facilítate  to  you  the  means 
of  relieving  yourselves  from  it. 

2.  Year  by  year,  or  rather  tcrm  by  term  — 
that  is,  quarter  by  quarter — the  mass  and  bur- 
then  of  it  receives,  at  present,  its  increase. 
What  he  does,  if  he  does  anything,  will  be 
to  help  to  relieve  you  from  such  increase. 

3.  By  him,  let  him  do  what  he  may,  no 
yoke  will  be  imposed ; nothing,  like  the  im- 
position  of  a yoke,  either  done,  or  so  much  as 
attempted.  By  him,  let  him  do  what  he  may, 
no  act  of  power  will  be  performed,  not  any 
the  minutest  particle  of  power  exercised.  The 
honour  for  which  he  is  suing,  is  that  of  being 
admitted  to  work  in  the  character  of  a ser- 
vant.  Labour  alone  will  be  part:  accep- 
tance,  rejection,  alteration,  decisión,  choice, 
with  as  much  or  as  little  labour  as  it^  may 
be  your  pleasure  to  bestow  upon  it,  will  be 
your's. 
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Yes:  — if,  to  have  parí  in  the  governance 
and  plunder  of  you  for  seven  years,  he  were 
to  he  occupied  in  cringing  to  you,  and  in  flat- 
tering  you,  for  as  many  days  or  weeks,  then 
indeed  there  might  be  power  for  him  to  exer- 
cise,  then  indeed  there  might  be  a yoke  for 
you  to  take  upon  yourselves,  and  for  him  to 
impose  : — but  any  such  authority  is  not  more 
completely  out  of  his  reach,  than  it  is,  and 
ever  would  be,  out  of  his  wish. 

4.  In  suing  to  be  thus  employed  himself,  it 
is  no  less  opposite  to  his  wish,  than  above  his 
power,  to  exelude  from  the  same  employment 
any  of  yourselves.  But  of  this  a little  fur- 
ther  on. 

Heavy  or  light,  by  your  own  hands,  if  by 
any,  ■will  the  burthen,  if  any,  be  imposed. 

5.  Innumerable  are  the  yokes,  — the  addi- 
tioris  to  the  existing  foreign  yoke, — by  which, 
until  you  take  this  only  method  of  securing 
yourselves  against  all  such  nuisances,  the  bur- 
then, you  710W  labour  under,  will  continué  to 
be  increased. 

Not  a year,  not  a quarter  of  a year,  but, 
here,  in  this  country,  fresh  loads  are  produced 
of  the  excrementitious  matter,  of  which  this 
burthen  is  composed.  Of  this  matter,  this  or 
that  portion,  will  it,  or  will  it  not,  by  such 
or  such  a time,  have,  in  your  country,  begun 
to  swell  the  load?  Upon  arrivals  or  non-ar- 
rivals  — upon  winds  and  waves  — upon  good 
or  ill-humour  between  the  two  nations — will 
even  possibility  depend  in  the  first  place. 

Let  possibility  be  now  converted  into  fact. 
The  produce  of  the  last  twelveinonth,  or  of 
the  last  quarter,  or  such  other  portion  as  ac- 
cident  may  have  determined,  is  now  arrived. 
Upon  whom,  on  the  occasion  of  each  cause, 
will  the  acceptance  or  rejection  of  it,  and  of 
each  particular  portion  of  it,  depend?  Upon 
yourselves  altogether? — upon  your  appointed 
legislators  ? — upon  the  aggregate  of  all  your 
legislativo  bodies  ? — or,  upon  any  one  of  them? 
No : but,  on  each  particular  occasion,  upon  the 
will  of  some  one  or  other  such  small  number 
of  yourselves,  acting  as  judge  or  judges. 

Take,  for  example,  any  one  such  judge, 
upon  this  or  that  case,  that  chance  has  brought 
before  him,  this  or  that  English  decisión  (let 
it  be  supposed)  bears ; will  it,  or  will  it  not, 
be  taken  by  him  for  his  guide  ? On  contin- 
geney  upon  contingeney  depends  the  answer. 
The  last  cargo,  has  it,  in  the  whole,  or  any 
part  of  it,  come  into  his  hands,  or  under  his 
cognizance  ? if  not  the  whole,  but  a part  only, 
what  part  ? The  case  produced  to  him,  will 
he,  or  will  he  not,  pay  regard  to  it? 
no  depends — (for  I see  not  howit  should  fail 
of  depending)  — altogether  upon  his  good 
pleasure.  If  it  be  such  as  suits  his  views,  he 
makes  use  of  it : if  it  be  such  as  does  not  suit 
his  'views,  he  turns  aside  from  it. 

6.  Innumerable  — and  many  of  them  still 

mure  obscure  than  your  profléred  servant  — 
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are  the  workmen,  who,  in  this  couiitry,  and 
at  present,  beur,  each  of  them,  a part,  in  the 
fashioning  of  these  successive  accretions  to 
this  your  foreign  yoke. 

At  present,  under  the  existing  System  of 
blind  and  sheepish  acqiiiescence,  who  are  they, 
who  thus,  — in  conjunction,  in  each  instance, 
with  this  or  that  judge,  — become  respec- 
tively  the  arbiters  of  your  fate  ? Speaking  of 
individuáis,  to  say  w/ío,  is,  in  any  instance, 
impossible:  speaking  generally,  a judge,  or 
bench  of  judges,  nominees  of  a foreign  mo- 
narch ; — or,  to  speak  more  correctly,  as  well 
as  particularly,  a mixed  yet  uncommunicating 
multitude,  composed  of  judges,  advócales, 
self-appointed  note-takers,  law  report  writers, 
law  treatise-makers,  law-abridgment  makers, 
and  publishing  law-hooksellers. 

Suppose,  on  the  other  hand,  the  proposed 
Work  executed,  the  proposed  Pannomion  com- 
pleted ; — in  what  state  would  the  rule  of 
action  be  among  you  in  that  case  ? Comprised 
¡t  would  be,  the  whole  of  it,  in  a small  num- 
ber  of  volumes ; the  part  necessary  to  each 
man  in  particular  in  some  one  small  volume  : 
— the  whole  heap  of  foreign  lumber,  existing 
and  future  contingent,  as  completely  super- 
sedcd,  rendered  as  completely  useless,  as  an 
equal  quantity  of  school  divinity,  or  Rome- 
bred  canon  law. 

Wide,  in  this  respect,  is  the  diíFerence  be- 
tween  a situation,  in  which  not  a particle  of 
labour  has  place  without  a correspondent  par- 
tióle ofpower  attached  to  it,  and  a task  which 
would  have  to  consist  purely  of  labour,  with- 
out any  the  least  particle  of  power  attached 
to  it. 

But,  though  thus  haré  of  power  would  be 
the  Service  in  question,  if  rendered  by  an 
obscure  and  nnknotvn  foreigner,  the  case  not 
only  might  be,  but  naturally  would  be,  very 
different,  if  a Service  of  the  self-same  natnre 
were  to  find  the  performance  of  it  lodged  in 
the  hands  of  a native.  In  that  case,  what- 
ever  reputation,  and  consequent  influence,  it 
might  happen  to  a man  to  obtain  by  the  exe- 
cution  of  it,  would,  in  his  situation,  and  for 
his  benefit,  convert  itself  into  so  much  power. 
In  power,  in  short,  not  only  would  the  per- 
formance of  the  Service  termínate,  but  it  is  in 
power  that  the  choice  of  the  person  for  the 
performance  of  it  would  have  originated.  If, 
therefore,  the  business  finds  itself  in  the 
hands  of  a foreigner,  there  will  be  at  least 
this  advantage,  viz,  that  the  judgment  to  be 
pronounced  upon  it  wiU  stand  so  much  the 
clearer  of  the  influence  of  local,  as  well  as 
personal,  enmities  and  partialities,  and  the 
Work  stands  so  much  the  better  chance  of  be- 
ing  judged  and  decided  upon,  on  the  ground 
of  its  own  intrinsic  merits,  — its  own  fitness 
for  the  intended  piirpose. 

Discussions  of  this  sort  do  not,  it  must  be 
confessed,  shed  any  very  brilliant  lustre  upon 
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human  nature; — but  so  it  is  that  we  are 
constituted : and,  being  thus  constituted,  it 
is  impossible  for  us  to  act  either  prudently 
or  beneficiaUy,  any  further  than  as  we  know 
ourselves  for  what  we  are. 

As  to  local  jealousies,  to  my  eyes,  dissen- 
sion,  be  the  seat  of  it  where  it  may,  is  never 
a pleasing  object.  But,  though  in  some  men- 
sure it  depends  on  a man’s  choice  what  ob- 
jects  he  shall  Jix  his  eyes  upon,  it  depends  not 
altogether  upon  his  will,  what  objects  shall 
pass  hefore  them. 

By  the  words  northern  and  Southern,  if 
my  eyes  or  my  memory  do  not  deceive  me, 
one  cause  of  división,  more  or  less  active, 
has  been  indicated,  as  having  place,  and  more 
or  less  frequently  manifesting  its  influence, 
in  your  confederacy.  Supposing  this  to  be  so, 
what  is  then  the  consequence  ? For  public 
Service  in  this  or  in  any  other  Une,  if  a mem- 
ber  of  the  Southern  división  presents  himself, 
or  is  held  up  to  view,  jealousy  and  opposition 
gather  in  the  northern  regions : and  so,  vice- 
versá. 

Another  source  of  división,  though  to  my 
unpractised  eye  not  so  clear  and  intelUgible 
an  one  as  the  foregoing,  is  that  which  is 
brought  to  view  by  the  words  democrat  and 
federalist. 

Under  these  circumstances,  be  th¿  oature 
of  the  work  ever  so  uninviting,  if  a hand  were 
to  be  offered  for  it,  from  one  of  the  sides  dis- 
tinguished  as  above,  in  the  natural  course  of 
things,  it  would  find  on  the  other  side,  hands 
drawn  up  in  array,  and  prepared,  if  possible, 
to  repel  it.  Such  at  least  would  be  the  case 
here.  Suen,  in  a word,  would  be  the  case 
(for  such  has  ever  hitherto  been  the  case) 
wherever  there  have  been  parties : — where- 
ever  there  has  been  either  libertg,  or  the 
appearance  of  it.  If  to  this  rule  the  land  of 
the  United  States  aiford  an  exception,  it  is  a 
land — not  of  men,  but  angels. 

Such,  then,  are  the  perils  which  a work  of 
the  sort  in  question  would  have  to  encoun- 
ter,  if  proposed  for  a native  workman : perils, 
which,  in  proportion  to  the  utiUty  of  the 
work,  would,  itisapprehended,  be  raorelikely 
to  receive  increase  than  diminution:  from  these 
perils,  at  least,  it  would  be  saved,  by  accept- 
ance  given  to  a remóte  and  foreign  hand. 

Objection  3.  Foreigner's  necessary  igno- 

rance A foreigner,  by  whom  the  territory 

has  not,  any  part  of  it,  ever  been,  or  ever  will 
be  visited,  — who,  with  the  population,  with 
the  territory,  or  its  local  peculiarities,  never 
has  had,  ñor  proposes  ever  to  have,  any  the 
least  personal  acquaintance,  — a person  so  cir^ 
cumstanced,  — a person  thus  ignorant — una~ 
voidably  and  incurably  ignorant — of  so  many 
necessary  points  of  knowledge, — is  he  a per- 
son  who,  with  any  propriety,  can  he  loohed  to 
for  any  such  Service  ? 

1.  To  this  «juestíon,  one  answer  may  be 
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given  by  another  question.  The  legislators, 
-^uch  as  they  are,  to  whose  combined  exer- 
tions  the  loads  of  ivrUing,  of  which  our  and 
your  unwritten  law  is  composed,  owe  their  ex- 
istence, — ha  ve  already  been  laid  before  you, 
and  brought  under  review : — our  advócales, 
our  judges,  our  note-takers;  our  report- 
niakers,  our  treatise  and  abridgment-makers, 
our  publishing  law-booksellers.  By  how 
many  of  all  these  functionaries  has  the  legisla- 
tive  System  of  the  United  States  been  ever 
studied — been  ever  so  much  as  thought  of  — 
or  the  country  visited? 

2.  Another  answer  is — that,  uponacloser 
scrutiny,  the  points,  which  present  a demand 
for  local  knowledge,  would  not,  it  is  sup- 
posed,  be  found  to  cover,  in  the  field  of  law, 
so  great  an  extent,  ñor  yet  to  be  so  difficult 
to  discrimínate  beforehand,  as,  upon  a tran- 
sient  glance,  general  notions  might  lead  ariy 
pcrson  to  imagine. 

3.  Ñor,  if  I may  ventare  to  say  as  much, 
would  it  be  easy  to  find  any  person,  more 
completely  aware  of  the  demand,  presentad  by 
the  nature  of  the  case,  for  attention  to  those 
local  exigencias ; ñor  more  completely  in  the 
habit  of  looking  over  the  field  of  law  in  this 
particular  view. 

Of  this  disposition,  and  this  habit,  exem- 
plifications  of  considerable  amplitude  may  be 
seen,  in  the  already- mentioned  work,  which, 
for  these  nine  years,  has  been  under  the  pub- 
lic  eye : and  by  that  work,  Sir,  I am  saved 
from  the  need  of  attempting,  on  the  present 
occasion,  to  give  you  any  further  trouble  on 
this  head. 

Thus  in  the  case  of  penal  law.  Of  the  ge- 
nera of  ofFences, — as  distinguished  or  distin- 
guishable  by  their  generic  ñames  — murder, 
defamation,  iheft,  robbery,  and  so  forth,  — 
definitions  may,  for  the  most  part,  be  the 
same  all  the  world  over.  But  for  particular 
species,  occasion  may  be  afforded,  by  particu- 
lar local  circumstances  : — and  so  in  regard  to 
causes  of  justijication,  aggravation,  extenua- 
tion,  or  exempíion,  with  demand  for  corres- 
ponding  varieties,  in  respect  of  satisfaction  or 
punishmcnt ; — And  so  in  regard  to  contraéis. 

Accordingly,  in  any  draught  which  I should 
draw,  care  would  be  taken,  not  only  to  keep 
the  distinction  all  along  in  mind,  but  to  keep 
pointed  towards  it  the  attention  of  all  those 
to  whom  in  dernier  resort  it  belonged  to 
judge. 

4.  I say  to  those  to  whom  it  belonged  to 

judge : for,  as  it  never  would  be  by  myself, 

neither  by  any  one  else  let  it  be  forgotten, — 
that,  of  any  body  of  proposed  laws,  to  which 
it  may  happen  to  ha  ve  been  drawn  up  by  the 
proposed  draughtsman,  there  is  not  any  part, 
of  which  the  legislative  bodies  in  the  several 
United  States  wiH  not  take,  each  of  thera 
according  to  its  competen  ce,  perfect  and  effec- 
tual  cognizance : cognizance  no  less  perfect 
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and  eíTectual  than  what  has  been  taken  of 
any  other  portion  of  the  matter  of  law,  to 
which  their  sañction  has  respectively  been 
given  or  refused. 

Whatjoever,  therefore,  may,  in  relation  to 
the  local  points  in  question,  be  the  ignorance 

of  the  proposed  and  supposedforeign'draughts- 

man,  and,  in  his  draught,  whatsoe ver  may  have 
been  the  errors  produced  by  these  ignorances, 

— all  such  errors  will,  for  their  correction, 
have  the  same  instruments  and  opportunities 
as  any  other  errors  that  ever  have  been,  or 
may  ever  come  to  be,  made  and  corrected. 

5.  Not  but  that,  on  this,  as  on  most  otb  ;r 
occasions,  it  is  more  to  be  desired  that  errors, 
of  whatever  kind,  should,  particularly  in  su(;h 
a work,  have  never  been  made,  than  that, 
having  been  made,  they  should  be  corrccted: 

— and,  by  original  exclusión,  not  only  the  time 
and  labour  necessary  to  correction  would  be 
saved,  but  the  danger  of  non-correction — of 
their  7iot  being  corrected  — avoided. 

Objection  4.  Shame  of  being  heholden  to  a 
foreigner. 

But  0.  foreigner — how  necessary  soevcr  the 
work  itself  may  be  — would  it  not,  to  Ame- 
rican citizens,  be  matter  of  just  shame,  to  sce 
a foreign  hand  entrusted  with,  or  so  much  as 
employed  in,  the  execution  of  it?  America, 
the  whole  population  of  United  America— the 
eight  or  nine  millions,  or  whatever  may  be 
the  amount  of  it  — among  such  multitudes  of 
hands,  constantly  oceupied  in  the  business  of 
legislation,  does  it  not  contain  so  much  as  a 
single  one,  competent  to  such  a task  ? 

A question  this,  which  will  be  apt  to  ap- 
pear  much  more  within  my  competence  to put, 
than  to  find  an  answer  for.  I shall  venture, 
however,  to  submit  answers  more  than  one : — 

1.  In  the  first  place,  what  I believe  is  cer- 
tain,  is — that,  whatsoever  numberof  persons 
thus  qualified  may,  at  this  time,  be  in  exist- 
ence,  no  one  such  person  has  as  yet,  at  any 
time,  made  himself  known  as  such,  or  been 
recognised  as  such. 

2.  In  the  next  place,  — be  the  mimber  of 
persons,  in  an  equal,  or  by  any  amount  supe- 
rior, degree,  competent  to  the  task  in  ques- 
tion, ever  so  great  — of  the  offer  here  sub- 
mitted,  it  is  no  part,  either  of  the  design,  or 
tendeney,  to  deprive  the  United  States  of 
the  Services  of  any  one.  On  the  contrary, 
among  its  tendencies  is  that  of  calliiig  forth 
into  action,  to  this  very  purpose,  and  on  this 
very  occasion,  whatsoever  qualifications  or 
capabilities,  of  the  kind  in  question,  may  hap- 
pen to  be  in  existence. 

3.  Of  this  sort  of  national  jealousy,  if 
the  effect  be  to  cali  forth  into  existence  any 
competitors,  who  would  not  other  wise  exist — 
so  far  at  least,  if  the  sort  of  work,  supposing 
it  well  executed,  be  deemed  a useful  one  — m 
such  case,  as  well  the  utility  ot  this  otfer  tu 
the  propriety  of  giving  acceptance  to  it,  will 
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be  out  of  dispute;  and,  in  such  a competition, 
tlie  diinger  that  the  work  of  a perfect  stranger 
should,  to  the  prejudice  of  local  interests  and 
iiifluonces,  obtain  an  undue  preference,  will 
hardly  appear  very  formidable. 

4.  If,  on  the  other  hand,  it  should  happen 
to  it,  either  to  be  the  only  work  produced, 
or,  finding  rival  works  to  contend  with,  to 
be  really,  in  the  judgmcnt  of  the  coinpetent 
judges,  thought  better  adapted  tban  any  other 
to  the  intended  purpose,  — in  either  of  these 
cases,  any  such  supposition,  as  that,  on  the 
occasion  of  such  a work,  these  same  judges 
would  see  their  country  less  well  served,  or 
iiot  served  at  all,  rather  than  see  it  served  by 
a foreign  hand,  — and  that,  accordingly,  they 
would  put  it  in  the  power  of  any  foreigner, 
to  preclude  them  froin  the  benefit  of  a good 
body  of  law,  or  so  much  as  of  a single  good 
clause  in  a law,  merely  by  being  the  first  to 
propose  it,  is  that  sort  of  supposition,  which, 
if  seriously  made,  would  not,  I imagpne,  be, 
very  generally,  well  received. 

5.  VVhatsoever  disposition  toward  jealousy 
it  might  happen  to  an  offer  of  this  sort  to 
Lave  to  encounter,  a man,  of  M'hom  it  were 
perfectly  known,  that  in  person  he  could  never 
be  present,  to  give  to  any  one  the  sort  of 
offence  which  such  a disposition  supposes, 
should  naturally,  on  this  supposition,  present 
such  a ground  for  acceptance,  as  should  give 
him,  on  this  one  score  at  least,  the  advantage 
over  a native.  On  affections  of  this  kind,  dis- 
tance  in  respect  of  place,  — especially  when 
♦he  continuance  of  it  is  certain,  — produces 
an  effect  intimately  analogous  to,  and  little 
diíferent  from,  that  of  time.  In  the  present 
case,  were  the  proposed  workman  already 
Tiumbered  among  the  dead,  he  could  not  be 
more  effect  ually  placed  out  of  the  sight  of 
the  people,  and  in  particular  of  the  constituted 
aiithorities,  in  whose  service  it  is  his  ambition 
thus  to  place  himself,  than,  to  the  day  of  his 
death,  he  would  find  it  necessary  to  remain,  if 
this  his  offer  found  acceptance. 

6.  So  far  from  operating  as  an  objection, 
at  least  in  the  mind  of  any  gentleman  who 
filis  the  high  station  to  which  this  offer  is 
addressed,  what  I should  expect  is — to  find 
this  very  circumstance  of  foreignership  placed, 
and  on  this  very  score,  to  the  account  of  ad- 
vantage. 

There  are  certain  situations,  and  those 
highly  important  ones,  for  the  filling  of  which 
it  has  been  a known  maxim  among  republican 
States,  to  resort  to  foreigners  in  preference 
to  natives.  Among  the  Italian  republics,  this 
sort  of  policy  was  applied  _ sometimos  by 
usage,  sometimes  by  positiva  law — not  only 
to  the  subordínate  situation  designated  among 
US  by  the  title  ofjudge,  bift  to  that  oipodesta  ; 
a sort  of  supreme  monarchical  magistrate,  to 
whose  power,  while  it  lasted,  it  seems  not 
very  easy  to  assign  any  very  distinct  limits. 
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My  books  are  not  at  present  within  my  reach : 
but  in  the  case  of  thé  podesta,  instances,  more 
than  one,  will  be  found  in  Sismondi’s  lately 
published  history  of  the  Italian  republics : 
and,  in  the  case  of  jvdge,  I have  read  laws 
to  that  effect  in  the  codes  of  Italian  states, 
more  than  one  : and  if  I do  not  misrecollect, 
these  instances,  or  some  of  them,  are  jnen- 
tioned  in  the  “ Defence  of  the  Constñution 
of  the  United  States,”  by  Mr.  Adams. 

Of  this  preference  the  cause — the  efficient 
cause — seems  raanifest  enoiigh.  For  any  of 
those  great  and  enviable  situations,  seldom 
could  a man,  whose  character  was  such  as  to 
afford  him  any  chance  of  finding  acceptance, 
offer  himself,  without  raising  up  against  him- 
self, besides  a band  of  rivals,  a much  larger 
host  of  adversarles. 

Ñor  was  the  justifcative  cause — the  reason 
— much  less  clear  or  impressi ve.  In  any  such 
powerful  situation,  no  native  could  seat  him- 
self, without  bringing  into  it,  in  his  bosom, 
a swarm  of  sinister  interests,  prejudices,  and 
partialities. 

§ IV.  Ádvances  already  made  tomar ds  the 
Execution  of  the  proposed  Work. 

The  degree  of  advance  already  made  hy  my 
labours  in  the  field  of  legislation  — and  the 
order  of  priority  in  which,  if  undertaken,  the 
several  distinguishable  partsof  thePannomion 
would  be  proposed  to  be  executed  — these 
seem  to  be  of  the  number  of  the  topics,  on 
which  something  will,  on  such  an  occasion, 
be  expected ; and  on  which  accordingly  it 
will  jiot  be  allowable  for  me  to  be  altogether 
silent. 

On  these  topics,  on  the  other  hand,  any 
considerable  details  would,  if  comprised  with- 
in the  compass  of  this  paper,  swell  it  to  such 
a bulk,  as  to  subject  to  too  great  a degree  of 
uncertainty  its  prospect  of  finding  a reader, 
in  the  exalted  and  busy  station  to  which  it  is 
addressed. 

The  point  for  your  consideration,  Sir,  siip- 
posing  the  work  in  itspl^  % desirable  one,  will, 
unless  I misconceive  the  matter,  be  found 
to  be  — whether,  if  this  proposal  shoiild  be 
passed  by  without  acceptance,  the  rejection 
would  leave  an  adequate  probability  of  see- 
ing  the  work  executed,  at  any  future  period, 
and  under  other  circumstances,  to  equal  ad- 
vantage?— and,  in  particular,  whether  there 
be  any  such  probability,  that  any  other  person 
will  arise,  who  having,  without  receipt  or 
prospect  of  pecuniary  retribution,  made  equal 
ad vanees  in  the  prosecution  of  such  a design, 
shall,  upon  the  same  desirable  terms,  be  ready 
to  undertake  to  do  what  dependa  upon  him 
towards  the  completion  of  it? 

To  enable  you  to  afford  to  yourself  a pro- 
per answer  to  these  questions,  the  following 
statements,  compressed  as  they  are,  and  con- 
sequently,  in  a proportionable  degree,  defi- 
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cient  in  point  of  specific  Information,  may  yet 
perhapsf  be  found  to  suífice : — 

!•  in  re^rd  to  the  penal  code,  the  work 
is  already  in  a state  of  considerable  forward- 
ness.  That  it  was  so,  so  long  ago  as  the  year 
1802, — not  to  speak  of  a much  earlier  period, 
— mOT  Bfr  seen  from  the  w«rk  edited  in  that 
year  in  the  French  language  by  Mr.  Dumont. 
What  may  be  seen  upon  the  face  of  that  work 
is  indeed  a sample ; but  it  is  no  more  than  a 
sample : a great  deal  more  had  even  then  been 
exeeuted  than  is  there  exhibited : perhaps  the 
greatest  part  of  the  whole : — a few  months 
would,  if  I do  not  much  miscalculate,  suffice 
for  the  completion  of  it — I mean,  in  terminis. 

2.  As  to  the  civil  code,  in  the  adjustment 
of  the  terms  of  it,  but  little  advance  has  been 
made:  but,  in  respect  of  leading  principies,  of 
which,  in  regard  to  form  as  well  as  matter,  a 
pretty  ampie  view  may  in  that  same  work  be 
seen,  they  have  long  ago  been  settled. 

3.  Of  the  subject  of  t\ie  judicial  estahlish- 
ment  — (the  judiciary  is,  I think,  the  more 
concise  denomination  it  goes  by  with  you,) — 
a pretty  full  view  rnay  be  seen  in  the  printed,, 
but  never  yet  published,  papers  drawn  up 
about  the  year  1790,  on  the  occasion  of  the 
French  revolution  : copy  herewith  sent,  as 
per  list.  To  adapt  it  to  the  purpose  of  the 
United  States,  if  the  system  actually  in  forcé 
there  should  be  regarded  as  susceptible  of 
improvement,  would  of  course  require  con- 
siderable modifications. 

4.  Asto  procedure — judicial procedure, — 
in  the  adjustment  of  the  principies  of  that 
branch  of  the  law,  considerable  progresa  was 
necessarily  made,  of  which  the  result  was 
brought  to  view,  and  may  be  seen  in  the 
course  of  the  inquiry  made  into  the  subject 
of  the  correspondent  part  of  the  official  es~ 

‘ tablishment,  as  above. 

Since  that  time,  farther  advances  were 
made,  and  presented  to  view  in  the  work  in- 
tituled  Scotch  Reform,  ^c.,  published  anno 
1806 : copy  herewith  sent. 

In  addition  to  this,  a work,  complete,  or 
nearly  so,  on  the  subject  of  i^ort/icom¿n^ness, 
— viz.  on  the  most  effectual,  and  in  other  re- 
specta most  proper,  means  to  be  employed 
■for  ordering  matters  in  such  sort  that,  whe- 
ther  for  the  purpose  (as  they  say  in  French) 

■ oí  justiciability  (I  mean  being  placed  at  the 
disposal  of  the  judicial  authorities,)  or  for  the 
purpose  of  evidence  (I  mean  being  made  to 
furnish  evidence,)  as  well  all  tkings  as  all 
persons  requisite  shall,  on  each  occasion,  be 
forthcoming,  — lies  by  me  in  manuscript. 

5.  The  subject  of  evidence  has  been  exa- 
niined  in  its  whole  extent,  and  sifted  to  the 

' bottom.  A work  of  mine  on  this  subject,  un- 
der  the  title  of  The  Rationale  of  Rvidence,  — 
enough  to  occupy  two  moderate-sized  quarto 
volumes,  — has  been  for  some  time  in  the 
hands  of  another  friend  of  mine,  and  will  be 
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in  the  printer’s  hands  in  the  course  of  about 
two  months. 

For  drawing  up  a code  in  terminis,  grounded 
on  the  principies  there  laid  down,  very  little 
time  would  suffice.  Of  the  customary  ex- 
cluswnary  rules,  rules,  which  are  not,  in 
the  law.  of  any  country,  either  consistent  with 
one  another,  or  adhered  to  with  any  tolerable 
degree  of  constancy,  — the  place  would  be 
mostly.  occupied  by  a set  of  correspondent 
instructions : — Instructions,  fi-om  the  legis- 
lator  to  the  judge,  pointing  out,  inter  alia, 
as  causes  of  suspicion,  those  circumstances 
which,  in  general,  are  employed  in  the  cha- 
racter  of  causes  of  rejection  — absoluta  and 
inexorable  rejection. 

^ On  several  subjects  not  includedy  as  well 
as  on  several  of  those  which  are  included, 
under  the  above  heads,.  disquisitions  may  be 
seen  in  the  subjoined  list  of  printed  works. 
But,  to  the  present  purpose,  no  separata  men- 
tion  of  them  seems  requisite. 

The  printed  but  never  published  fragment, 

' on  the  subject  of  the  Art  of  Tactics  as  applied 
to  political  asseniblies,  is  but  one  essay  out 
of  some  thirty  or  forty,  which  were  at  that 
time  written,  and  which,  taken  together,  did 
not  want  much  oí  having  gone  through  the 
subject  in  its  whole  extent. 

But  this  is  a subject,  which  I should  scarcely 
myself  propose  to  inelude  in  the  Pannomion. 
It  is  a subject,  on  which  each  political  body 
will  naturally  feel  itself  disposed  to  legislóte, 
or  at  least  to  act,  according  to  its  own  views 
of  its  own  exigencies ; meaning  exigencies 
considerad  with  a view  to  the  public  good,  — 
the  good  of  that  part  of  the  public  scrvice; — 
not  to  speak  of  particular  interests  and  pre- 
judices. 

As  to  constitutional  law,  I mean  that  branch 
which  regards  the  mode  of  appointing  the 
several  public  functionaries,  with  their  re- 
spective powers  and  obligations : — with  you, 
I believe,  the  appellative  has  a sense  some- 
what  more  extensivo.  As  to  constitutional 
law  thus  explained,  I mention  it  for  no  other 
purpose  than  to  show  that  it  has  not  been 
overlooked.  In  respect  of  the  matter,  no 
demand  for  alteration  has  presented  itself  to 
my  view,  ñor  should  I myself  be  disposed 
to  look  out  for  any.  In  respect  of  the  form, 
something  might  possibly  be  found  needful  to 
adapt  it  to  the  other  parts. 

But,  though  it  were  to  be  transcribed 
without  the  alteration  of  an  iota,  still,  for 
symmetry  and  compaetness,  it  might  perhaps 
be  of  advantage,  that  it  should  go  through 
the  hands,  by  which  the  other  parts  were 
drawn  up. 

As  to  the  arder  of  operation  — I mean  as 
between  the  different  parts  of  the  pi  oposed 
Pannomion  — the  penal  code  is  that  which, 

I imagine,  has  already  presented  itself  to  your 
thoughts  as  the  part  which  claims  the  fir»t 

Gr 
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place.  In  rcspect  of  the  matter  of  it,  ¡t  is 
that  in  wbich  the  demaiid,  for  varíation  pre- 
aented  by  local  circumstances,  will  naturally 
be  least  extensive;  and  the  coroparative  pro- 
gress  already  made  in  it  would,  in  default  of 
material  reason  to  the  contrary,  be  of  itsclf 
BUÍficient  to  determine  the  pref’erence. 

I know  not  whether  the  legal  circumstances 
of  your  recent  territorial  acquisitioiis  will  be 
thought  to  add  anything  to  the  reasons  for 
Bcceptance.  In  the  character  either  of  sub- 
jecls  OT  fellow-citizens,  yon  have  to  make  pro- 
visión for  the  legal  exigencies  of  a new  mass 
of  population,  differing  from  you  not  less  in 
laws  and  customs  than  in  language.  In  the 
State  of  these  their  laws,  alteration  in  many 
points  miist  already  have  been  necessitated, 

— alteration  in  many  others  must  be  conti- 
mially  in  contemplation.  Besides  the  advan- 
tage  of  having  the  work  done  — whatsoever 
therc  may  be  of  it  to  be  done  — upon  an 
already  considered  and  comprchensive  plan, 
might  it  not,  to  the  new  citizens  in  question, 
be  in  some  degree  a matter  of  satisfaction  to 
learn,  that  the  preparation  of  the  business  was 
consigned  to  hands,  for  whose  impartiality 
there  would  be  such  a security  as  could 
scarcely  have  been  in  contemplation  other- 
wise  ? 

To  contémplate  the  matter  on  the  footing 
of presumptions  merely,  — and  laying  out  of 
the  case  any  such  ground  for  acceptance  as 
the  Works  themselves  may  be  found  to  aíFord, 

— I wish  to  be  clearly  understood,  in  what 
1 say  as  to  the  considerations,  which,  in  the 
present  instance,  may  appear  to  opérate  in 
favour  of  the  experiment,  of  receiving  into 
the  field  of  legislation  the  labour  of  a foreign 
hand.  They  are  reducible  to  this  simple  cir- 
cumstance,  — viz.  that  of  the  existence  of 
a person,  by  whom  so  large  a portion  of 
time  and  study  has  been  bestowed  upon  the 
business,  coupled  with  the  assumption  that, 
neither  in  the  British  Empire,  ñor  in  the 
United  States,  does  there  exist  that  other 
person,  by  whom,  upon  any  comprehensivo 
plan,  an  cqual  portion  of  time  and  study — I 
might  perhaps  add,  any  portion  of  time  and 
study — has  been  employed — especially  with 
any  ameliorative  views. 

One  thing  I am  ready  to  admit,  and  am 
fully  assured  of:  má  that  is,  that  if,  on  ge- 
nera/ grounds,  and  setting  aside  any  such 
casual  opportunity,  a resolution  were  come 
to  in  your  country,  to  set  about  the  drawing 
up  a Pannomion,  reasons  for  looking  beyond 
the  American  States  (I  mean  on  the  ground 
of  abstract  aptitude,  and  setting  aside  those 
which  have  reference  to  local  jealousies  and 
partialities)  would  not  be  to  be  found. 

No,  Sir ; — not  the  smallest  doubt  have  I, 
but  that,  if,  in  both  countries,  a Pannomion 
were  to  be  drawn  up,  and,  in  both  countries, 
hands  were  to  be  looked  out  for,  in  the  class 
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of  pvactising  lawy  ers,  the  hand  of  an  American 
lawyer  woidd,  even  for  the  use  of  England, 
present  beyond  comparison  a fairer  promise 
than  that  of  a lawyer  of  the  English  school. 

What  this  persuasión  has  for  its  ground,  is 
— the  obser  vation  of  the  impro  vements — the 
prodigious  improvements — which,  in  matter 
and  even  in  style,  since  its  voyage  to  Ame- 
rica, the  law  of  England  has  received  frona 
American  hands. 

Laying  out  of  the  case  those  necessary 
changes,  which,  in  the  constitutional  branch, 
have  been  produced  by  the  emancipation,  and 
the  chango  in  the  form,  of  government — • 
(subjeets  to  which  my  attention  neither  has 
turned,  ñor  is  disposed  to  turn  itself,)  those 
which,  on  this  occasion,  I have  in  view,  are 
those  which,  through  the  médium  of  such 
materials  as  I have  been  hitherto  able  to  col- 
lect,  I have  had  the  opportunity  of  observing 
in  the  penal  branch,  in  the  dvil  twanch,  and 
in  the  System  of  procedure. 

Araong  these,  though  there  may  be  some, 
which,  being  the  result  of  the  change  in  the 
constitutional  branch,  could  not,  consistently 
with  the  existing  constitutional  system,  be 
introduced  into  the  mother- country,  yet  there 
are  others  — and  those  occupying  the  greatest 
extent,  — which,  with  as  much  advantage, 
and  with  as  little  inconvenience,  might  be 
eíFected  in  England,  as  they  have  been  in  the 
United  States. 

Accordingly,  but  for  the  adverse  interest 
of  professional  men,  and  the  lazy  and  the 
stupid  confidence,  or  rather  thoughtlessness, 
with  which  the  bulk  of  the  people  have  re- 
signed  their  best  interests  into  the  hands  of 
a class  of  men,  who,  in  so  far  as  affection  is 
governed  by  personal  interest,  can  never  be 
otherwise  than  their  natural  and  irreconcile- 
able  enemies, . — long  ago  would  these  same 
amendments  have  been  made  in  this  country. 

In  America,  the  work  could  not  fall  into 
the  hands  of  any  persons,  to  whom  the  prac- 
tico of  amendment  was  not  familiar : — who 
had  not  been  in  use  not  only  to  see  amend- 
ments made  — and  made  to  a great  extent, — 
but  made  with  manifest  and  undeniable  good 
eífect : whereas,  in  this  country  (saving  ex- 
ceptions  in  too  small  a number  to  be  men- 
tioned)  any  such  work  would  look  in  vtdn  for 
operators,  to  whom  the  very  idea  of  amend- 
ment was  not  an  object  of  unaffected  terror 
and  undisguised  enmity. 

In  this  State  of  things,  suppose  any  person, 
myself  for  example,  after  mfddng  up  a list  or 
these  amendments,  were  to  come  for ward  with 
the  proposal  to  introduce  the  same  amend- 
ments here : — what  would  be  the  reception 
it  would  meet  with  ? — “ Oh  1 you  want  to 
republicanize  us,  do  you  ?”  This  would  be 
the  ery  set  up  by  the  men  of  law  — echoed 
by  all  others  (a  countless  multitude)  who 
have  any  share  in  the  profit  attached  to  tko 
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existing  abuses:  — and  in  this  cry  woiild  be 
found  a ful!  and  sufficient  answer.  Founda- 
tion, it  is  true,  it  would  have  none.  But,  such 
is  still  the  blindness  and  indifference  of  the 
people  at  large,-— sobigoted  their  admiration, 
80  prostrate  their  adoration,  of  their  natural 
and  implacable  enemies  and  oppressors. 

Such  is  the  bigotry  and  indifference,  which 
in  this  country  is  still  prevalent.  How  long 
is  it  destined  to  continué?  This  is  more 
than,  with  any  precisión,  a prudent  man  wiU 
venture  to  answer.  Thus  much,  however, 
I wiU  venture  to  predict,  viz.  that  before 
this  century,  not  to  say  this  half  century,  has 
passed  away,  this  shame  to  the  British  Em- 
pire will  likewise  have  passed  away.* 


No.  II. 

James  Madison,  tlien  President  of  the  Con- 
gress  of  the  American  United  States,  to 
Jeremy  Bentham,  London. 

"Washington,  8th  May  1816. 
SiB,  — I have  a greater  debt  of  apology,  I 
fear,  than  I can  easily  discharge,  for  having  so 
long  omitted  to  answer  your  letter  of  1811. 
I flatter  myself,  however,  that  you  will  not 
do  me  the  injustice  to  believe  that  the  failure 
has  proceeded  from  any  insensibility  to  the 
importance  of  its  contents,  or  to  the  generous 
motives  which  dictated  it ; and  as  little  from 
a M'ant  of  respect  for  the  very  distinguished 
character  you  have  established  with  the  world 
by  the  inestimable  gifts  which  your  pen  has 
made  to  it.  It  happened  that  your  letter  was 
received  in  the  midst  of  occupations  incident 
to  preparations  for  an  anticipated  war ; which 
was  in  fact  the  result  of  the  anxious  crisis. 

During  the  period  of  hostilities  which  ap- 
parently  became  more  and  more  uncertain  in 
their  duration,  there  could  not  be  leisure,  if 
there  were  no  impropriety,  in  opening  a cor- 
respondence.  On  the  removal  of  these  dif- 
ficulties  by  the  happy  event  of  peace,  your 
letter  was  among  the  earlyobjects  of  my  re- 
collection.  But  a variety  of  circumstances, 
which  it  would  be  tedious  to  explain,  de- 
prived  rae  of  an  opportunity  of  bestowing 
the  proper  attention  on  it,  until  the  recent 
busy  session  of  Congress  became  a further 
«bstacle,  which  has  just  ceased  with  the  ad- 
journment  of  that  body. 

On  perusing  your  letter,  I see  much  to 
admire  in  the  comprehensiva  and  profound 

• In  the  manuscript  letter,  as  sent  to  the  Fresi- 
dent,  foUowed  a paragraph  or  two,  the  broumon 
of  which  cannot,  at  this  time,  be  recovered.  No- 
thing  of  moment  is  supposed  to  have  been  con- 
tained  in  it  To  it  was  subjoined  a list,  as  far  as 
It  could  be  then  made  out,  of  the  author’s  minted 
Works,  edited  and  inedited.  And  of  such  of  thern 
as  could  then  be  procured.  several  being  out  of 
piint,  copies  were  therewitn  sent. — C-Noíc  to  \st 
Edition.) 


views  taken  of  its  subject ; as  I do  every- 
thing  to  applaud  in  the  disinterested  and  be- 
neficent  offer  it  makes  to  the  United  States; 
and  it  is  with  the  feelings  naturally  flowing 
from  these  considerations,  that  I find  myself 
constrained  to  decide,  that  a compliance  with 
your  proposals  would  not  be‘  within  the  scope 
of  my  proper  functions. 

That  a digest  of  our  laws  on  sound  prin- 
cipies, with  a purgation  and  reduction  to  a 
text,  of  the  unwritten  part  of  thern,  would  be 
an  invaluable  improvement,  canijot  be  ques- 
tioned ; and  I cheerfully  accede  to  the  opinión 
of  Mr.  Brougham,  that  the  task  could  be  un- 
dertaken  by  no  hand  in  Europe  so  capable  as 
yours,  The  only  room  for  doubt  would  be  as 
to  its  practicability,  notwithstanding  your  pe- 
culiar advantages  for  it,  within  a space  and  a 
time  such  as  appear  to  have  been  contem- 
plated. 

With  respect  to  the  unwritten  law,  it  may 
not  be  improper  to  observe,  that  the  extent 
of  it  has  been  not  a little  abridged,  in  this 
country,  by  successive  events.  A certain 
portion  of  it  was  dropped  by  our  emigrant 
forefathers  as  contrary  to  their  principies,  or 
inapplicable  to  their  new  situation.  The  co- 
lonial statutes  had  a further  eífect  in  amend- 
ing  and  diminishing  the  mass.  The  revolution 
from  colonies  to  independent  states,  lopped 
off  other  portions.  And  the  changes  which 
have  been  constantly  going  on  since  this  last 
event,  have  everywhere  made,  and  are  daily 
making,  further  reductions. 

To  these  remarks,  I may  be  permitted  to 
add,  that  with  the  best  plan  for  converting 
the  common  law  into  a written  law',  the  evil 
cannot  be  more  than  partially  cured ; the  com- 
plex  technical  terms  to  be  employed  in  the 
text,  necessarily  requiring  a resort  for  defini- 
tion  and  explanation  to  the  volumes  contain- 
ing  that  description  of  law. 

These  views  of  the  subject,  nevertheless, 
should  they  have  the  validity  attached  to 
thern,  still  leave  sufficient  iiiduceinents  for 
such  a reform  in  our  code,  as  had  employed 
your  thoughts.  And  although  we  cannot  avail 
ourselves  of  thern,  in  the  mode  best  in  itself, 
I do  not  overlook  the  prospect  that  the  fruits 
of  your  labours  may  in  some  other  not  be  lost 
to  US : flattering  myself,  that  my  silence  will 
have  nowise  diverted  or  suspended  thern,  as 
far  as  the  United  States  may  have  a parti- 
cular interest  in  them.  It  will  be  a further 
gratification  ifit  should  experience  from  your 
goodness,  the  pardon  which  I have  ventured 
to  ask.  Whatever  may  be  the  result,  I pray 
you,  Sir,to  be  assured  of  my  distinguished  es- 
teem  for  your  character,  and  of  the  due  sense 
I entertain  of  your  solicitude  for  the  welfare 
of  my  country.  James  Madíson. 

p S Be  pleased  to  accept  my  thanks 

for  ’thé  valuable  collection  of  your  works 
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wliich  accompanied  your  letter,  I have  di- 
rected  a copy  of  Blodget’s  Tables,  and  of 
Hainilton’s  works,  to  be  procured  and  for- 
warded  to  you ; and  will  eiideavour,  as  soine 
further  return  fbr  your  favour,  to  have  added 
to  them  a few  other  publications.* 

No.  III. 

Albert  Gallatin,  MinisterPlenipotentiaryfrom 
the  American  United  States  to  the  Court 
of  London,  to  Simón  Snyder,  Governor  of 
Pcnnsylvania,  introducing  a Letter  from 
Jeremy  Bentham  to  the  said  Governor. 

London,  18th  June  1814. 

Sin,  — Mr.  Jeremy  Bentham  intends  to  ad- 
dress  you,  for  the  purpose  of  making  a gra- 
tuitous  tender  of  his  facuUies  and  Services, 
in  preparing  a code  or  system  of  civil  and 
penal  law,  for  the  subsequent  inspection  and 
revisión  of  the  Legislature  at  Pennsylvania. 
This  object  had  at  a former  period  called  the 
attention  of  the  State  ; and  the  late  Judge 
Wilson  was,  by  the  pubüc-appointment,  en- 
gaged  for  some  time  in  that  work.  Its  diílfi- 
culty  is  almost  equal  to  its  importance,  and 
seems  to  have  prevented  his  subsequent  at- 
tempts.  So  far  as  it  is  practicable,  Mr.  Ben- 
tham, having  devoted  near  forty  years  to  the 
investigation  of  the  subject,  and  from  his  rare 
talcnt  of  analysis  and  classification,  appears 
particularly  fitted  for  the  undertaking.  I 
have  ventured  to  say  so  much,  because  those 
of  his  svorks  which  have  appeared  in  the 
most  popular  dress,  happen  to.have  been  pub- 
lished  in  the  French  language.  I allude  to 
his  “ Treatises  of  Legislation,"  and  to  his 
“ Theory  of  Rewards  and  Panishments,” 
edited  by  Mr.  Dumont,  and  respectively  pub- 
lished  in  the  years  1802  and  1811.  These 
works  are  generally  considexed  as  the  best  of 
the  age,  on  the  subject  of,p/hich  they  treat. 
Had  not  other  avocations  pi¡jevented,  Iwould 
have  translated  the  shortest.  For  a brief 
account  of  these,  I beg  leave  to  refer  you  to 
the  Edinburgh  Review.  Those  printed  in 
English,  Mr.  Bentham  intends,  I believe,  to 
send  to  you.  Those  against  the  laws  toforbid 
usury,  and  against  taxes  on  law  proceedings, 
are  perhaps  the  most  popular.  I would  re- 
commend  the  pcrusal  of  that  entitled  "Scotch 
Lteform,”  as  containing,  amongst  other  things, 
an  able  defence  of  the  principie,  of  the  plan 
actually  adopted  in  Pennsylvania,  by  the  ex- 
tensión of  the  powers  of  justices  of  the  peace 
and  the  arbitration  laws,  but  not  known  to 
the  author,  viz.  the  submitting,  in  the  first 
instance,  all  litigations  to  a suramary  and 

• May  30th,  1817.  Unfortunately,  neither  the 
publications  here  mentioned,  ñor  any  other  com- 
muniratiqn  qf  later  date  from  Mr.  Madison,  ñor 
any  ulterior  information  respecting  them  or  any 
«1  them,  have  as  yet  come  to  hand. 


natural  mode  of  trial,  befare  resorting  to  the 
triol  by  jury. 

In  most  of  these  works  you  will,  however, 
find  peculiarities,  both  of  matter  and  style, 
and  some  suggestions,  which  you  will  con- 
demn  as  inadmissible  or  inapplicable.  But 
you  will  be  pleased  to  observe,  that  Mr. 
Bentham  writes  no  more  for  power  than  for 
money.  The  result  of  his  labours  wiU  havé 
no  authority,  unless  sanctioned  by  the  legis- 
latiire.  Ñor,  from  the  method  which  is  habi- 
tual to  him,  will  there  be  any  difficulty  in 
excluding  parts,  and  modifying  or  adoptingthe 
residue.  What  he  wants  is  the  countenance 
of  the  State,  «o  as  to  have  a precise  and  prac- 
tical  object  in  view,  and  the  certainty  that 
his  labours  will  not  be  lost  — that  his  work 
will  hereafter  receive  the  consideration  of 
the  Legislature. 

Feeling  myself  honoured  by  Mr.  Bentham’s 
application  for  this  letter,  and  thinking  that 
Pennsylvania  might,  without  risk  or  expense, 
be  eventually  highly  benefited,  and  have  the 
honour  to  take  the  lead  in  this  most  impor- 
tant  general  improvement,  as  she  has  already 
done  in  many  of  its  details,  and  knowing 
your  zeal  for  promoting  all  such  attempts  in 
our  State,  — I have  embraced  with  pleasure 
the  opportunity  of  addressing  you,  and  of 
requesting  you  at  the  same  time  to  accept 
the  assurance  of  my  high  consideration.  I 
have  the  honour  to  be,  respectfully,  Sir,  your 
most  obedient  servant, 

Albert  Gallatin. 


No.  IV. 

Jeremy  Bentham,  London,  to  Simón  Snyder, 
Governor  of  Pennsylvania. 

London,  July  1814. 

SiR,  — In  transmitting  the  herewith  in- 
closed  letter  addressed  to  your  Excellency  by 
Mr.  Gallatin,  together  with  some  copies  of  a 
now  first  printed  letter  of  mine,  addressed 
and  sent  in  October  1811,  to  President  Madi- 
son, — it  will  be  necessary  for  me  to  accom- 
pany  them  with  some  account  of  the  incidents 
that  have  led  to  this  my  respectful  address. 
From  a common  friend  of  Mr.  Gallatin’s  and 
mine,  1 understood,  not  long  ago,  that  fmr 
some  time  past  he  had  been  expressing  a 
desire  to  see  me.  1 accordingly  called  upoo 
him  at  his  then  residence  in  Orchard  Street. 
Thinking  the  opportunity  a favourable  one, 
for  learning  whether  my  above-mentioned  let- 
ter to  the  President,  a printed  copy  of  which 
is  here  inclosed,  had  come  to  hand,  — I went 
with  the  MS.  brouillon  of  it  in  my  pqcket. 
I was  received  with  the  most  unequivocal 
tokens  of  that  favourable  opinión  which  is 
so  gratifying  to  me,  and  of  which  that  letter 
of  his  to  you  contains  the  expression.  I fuund 
him  almost  at  the  very  moment  of  his  thep 
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expected  departure  from  this  country.  Under 
these  drcunoBtances,  in  the  course  of  a con- 


versation  carried  on  on  both  sides  with  the 
necessary  rapidity,  I took  out  of  my  pocket 
the  MS.  above  mentioned,  speaking  of  it  as  a 
thing  which,  had  time  permitted,  it  had  been 
my  wish  to  have  submitted  to  bis  perusal. 
Understanding  the  drift  of  it,  he  insisted  upon 
my  leaving  it:  and  a plan  of  future  iiiter- 
course  on  the  subject,  adapted  to  the  various 
contingencies  to  which  bis  own  local  situation 
Stood  for  some  time  exposed,  was  settled  be- 
tween  us.  I had  the  scarce  expected  plea- 
Bure  of  seeing  him  two  or  three  times  after 
that,  though  no  more  than  once  only  for  any 
continuance.  He  was,  Ibelievealready  gone, 
when  this  of  his  to  you  was  delivered  to  me : 
so  that,  had  it  been  my  wish,  — though  I know 
not  why  it  should  have  been,  — to  have  seen 
it  in  any  manner  altered,  whether  by  omission, 
addition,  or  substitution,  it  has  not  been  in 
my  power.  In  this  account  of  it  is  implied 
the  circumstance  of  its  having  been  sent  to 
me  open.  To  this  circumstance  I owe  the 
faculty  of  submitting  to  you  some  of  the  fol- 
lowing  explanations. 

I found  him  well  acquainted  — not  only 
with  those  two  works  of  mine,  which  he  spoke 
of  as  having  been  edited  in  French  by  my 
friend  Mr.  Dumont — the  first  at  Paris  anno 
1802,  the  other  in  London  anno  1811,  — but 
with  a preceding  one-  in  English,  edited  in 
my  own  ñame  by  the  title  of  An  Introduction 
to  the  Principies  of  Moráis  and  Legislation, 
London  1789;  which  was  the  forerunner,  and, 
as  far  as  it  extended,  formed  the  basis,  of  the 
earliest  and  most  extensive  of  the  two  in 
French.  Being  in  English,  I regret  that,  on 
the  present  oecasion,  it  is  altogether  out  of 
my  power  to  find  a copy  to  present  to  you  : 
it  having  for  many  years  been  out  of  print. 
Aboiit  five-and-twenty.years  ago  (he  said)  it 
was  put  into  his  hands  by.  Colonel  Burr : and 
from  that  time  (he  was  pleased  to  say)  he 
considered  himself  as  my  pupil. 

It  was  in  October  1811,  as  above,  that  my 
letter  addressed  to  the  President  was  dis- 
patcbed  out  of  my  hands.  It  went,  accompa- 
nied  with  two  reoommendatory  letters,  from 
a person  of  eminence  here,  to  two  persons  of 
very  faigh  eminence  in  the  United  States, 
with  whom  he  was  well  and  personally  ac- 
quainted. From  that  time  to  this,  no  tidings 
of  it  have  ever  reached  me.  At  the  time  of 
its  going  out  ©f  my  hands,  being  at  a distance 
from  London,  several  circumstances  concur- 
red  in  preventing  me  from  being  precisely 
informed  of  the  details-  of  its  transmission. 
Supposing  it  received,  various  circumstances 
presentad  themselves  as  capable  of^  warrant- 
ing  the  President  in  leaving  it  unnoticed.  Mr. 
Gallatin,  however,  could  not  bring  himself  to 
believe  that,  being  thus  unnoticed,  it  could 
have  been  received. 
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The  President  of  the  Union  being  the  per- 
son  addressed,  an  observation  of  Mr.  Gallatin 
was  — that  it  belonged  not  to  a person  in  that 
otfice  to  origínate  so  much  as  a single  law, 
relativa  to  the  internal  concerns  of  any  one 

of  the  United  States.  My  answer  was - 

that  that  circumstance  was  completely  in  my 
view ; but  that,  on  a subject  of  that  nature 
and  importance,  in  the  character  of  an  instru- 
ment  of  Communications  to  any  proper  person 
in  any  one  of  those  States,  the  highest  of  all 
persons  comprised  in  the  Union  might  serve, 
at  any  rate,  as  well  as  any  other  person : and 
if  so  it  were,  that  in  the  number  of  those 
States  there  were  any  one  or  more,  to  which 
the  proposition  were  regarded  as  capable  of 
being  of  use,  no  one  person  could,  in  respect 
of  situation,  be  more  likely — few  equally 
likely  — to  be  informed  who  they  were  : and 
that  what,  in  my  obscurity,  it  had  fallen  in 
my  way  to  hear,  of  the  character  of  the  per- 
son  by  whom  that  office  was  at  that  time 
filled,  could  not  but  plead  in  favour  of  that 
choice. 

Had  the  opportunity,  which  has  produced 
to  your  Excellency  the  trouble  of  this  ad- 
dress,  fallen  in  my  way  at  the  time  of  writing 
that  letter,  it  would,  of  course,  have  been  to 
The  Governor  of  Pennsylvania  that  it  would 
have  been  addressed,  and  not  to  The  Presi- 
dent of  the  United  States. 

In  that  case,  in  several  points  of  form,  as 
determinad  by  the  diíference  between  the  two 
official  situations,  it  would  have,  of  course, 
been  different : but  in  substance,  the  diffe- 
rence,  if  any,  would  , have  been  so  inconsider- 
able, that,  to  save  tli^  eventual  waste  of  more 
labour,  — in  addition.  to  that  which,  hitherto 
with  so  little  fruit,  has  already  been  expend- 
ed, — I have,  with  the  concurrence  of  Mr. 
Gallatin,  taken  the  liberty  to  send  it  to  you 
under  its  original  address. 

While  thus  sitting  at  the  feet  of  my  Ga- 
maliel,  in  a few  minutes  I saw  befcre  me,  a 
map  of  the  wbole  Union : of  three  compart- 
ments,  one  seemed  to  present  rather  an  in- 
viting  prospect;  another,  but  a faint  one;  a 
third,  none  at  all.  In  the  foreground  stood 
Pennsylvania,  placed  there  for  specific  rea- 
sons : in  addition  to  such  as  are  of  a perma- 
nent  nature,  I bebeld  two  temporary  ones: 
one  derived  from  the  character  of  the  present 
Governor,  of  which,  at  the  same  time  (if  I 
do  not  misrecollect,)  he  stated  his  concep- 
tions  as  derived  rather  from  general  reputa- 
tion  than  from  personal  intercourse ; the  other, 
from  tbe  circumstance  of  his  (Mr.  Gallatin’s) 
having,  when  a member  of  the  legislature  of 
that  State,  had  the  satisíaction  of  seeing  an 
individual  (^Judge  Wilson,  by  birth  and  edu- 
cation  a Scotchman,  in  consequence  of  his 
recommendation,  both  as  to  the  mensure  and 
as  to  the  person)  appointcd,  for  the  very  Ser- 
vice here  in  question:  to  which  satisfuction 
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WHS  tiíldetl  tlic  cxpectalion  of  finding,  tliat, — 
ultliotigli,  011  that  occasion,  the  performance 
of  tlie  Service  wns  prevcntcd,  by  the  death  of 
tlie  pcrson,  by  wbom  it  was  to  have  been 
pcrformed,  — yet  the  scnse  of  the  utility  of  it 
rcmains  unchanged ; and  the  hope,  tliat  upon 
his  return  (which  he  spoke  of  as  probably  not 
far  distant)  to  liis  residence  in  that  State,  the 
considerations,  which  he  should  have  to  pre- 
sent  on  that  subject,  to  the  minds  of  his  fel- 
low-citizens,  would  prove  not  to  liave  been 
deprived  of  any  part  of  their  efficiency  by  any 
intcrvening  incidcnts. 

Inclosed  is  that  letter  of  Mr.  Gallatin  to 
myself,  by  which  this  of  his  to  you  was  an- 
noiinccd  and  accompanicd.  Froin  hini  I have 
no  authority  for  making  any  such  commu- 
nication:  since  the  time  of  my  receiving  it, 
I have  neither  secii  ñor  heard  froin  him.  Yet, 
in  making  it,  I can  not  charge  myself  with 
any  such  imputation  as  that  of  breach  of  confi- 
denco.  Of  a transaction,  of  which  the  welfare 
of  maiikind  in  general,  and  of  yoiir  State,  Sir, 
in  particular,  is  so  manifestly  the  object,  and 
the  solé  object,  — (unless  any  personal  satis- 
faction,  derivable  from  the  contemplation  of 
the  eventual  success  of  the  proffered  labour, 
be  worth  considering  as  a distinct  object)  — 
an  object,  the  pursuit  of  which  is  so  perfectly 
and  manifestly  free  from  all  mixture  of  vvhat 
is  commonly  understood  by  personal  interest, 
and,  nt  any  rate,  from  everything  included 
under  the  denomination  of  sinister  interest, 

— of  such  a transaction  it  seems  to  me,  that 
the  circumstances  can  not  be  too  particularly, 
distinctly,  and  extensively  open  to  view:  and 
as  to  the  obscuro  individual  himself,  who 
thus  has  the  honour  of  addressing  you,  — of 
the  favourable  opinión  thus  testified  to  be 
entertained  of  him  by  such  a man,  should  a 
proportionable  measure  of  public  regard  be 
the  eventual,  as  it  can  not  but  be  regarded  as 
a natural  consequence,  — you  Avill  judge,  Sir, 
whether,  from  an  advantage  of  this  sort, 
accruing  to  an  individual,  any  just  reason  can 
be  deduced,  for  depriving  the  public  at  large, 

— and  that  portion  of  it  in  particular,  over 
which  you  preside,  — of  any  benefit  of  which, 
the  contemplation  of  such  an  end,  pursued  by 
such  incans,  niay  naturally  be  productivo. 

In  the  too  short  intercourse,  which  it  has 
been  my  lot  to  hold  with  that  illustrious  Citi- 
zen of  your  State,  and  servaiit  of  your  confe- 
derney,  there  was  not  a single  word,  to  which 
on  his  own  account,  in  respect  of  present 
honour,  as  well  as,  on  tlie  account  of  mankind 
at  large  in  respect  of  eventual  profit  in  all 
imaginable  shapes,  it  would  not  have  been 
a satisfaction  to  me  to  see  every  degree  of 
publicity  given,  of  which  human  language  is 
susceptible : there  was  not  a word,  the  pub- 
lication  of  which  could  be  unto  me,  on  my 
own  particular  account,  a source  of  regret.  In 
regard  to  an  event,  the  importance  of  which, 


supposing  it  to  take  place,  will  be  of  such 
conspicuous  magnitude,  scarcely  can  even  the 
present,  much  less  can  any  future  generation, 
be  altogether  incurious  to  know  the  origin  J 
and  surely,  for  such  a work,  a purer  origin 
could  not  so  much  as  be  wished. 

In  relation  to  my  letter  to  the  President, 

after  such  apologies  as  his  politeness  sug- 

gested,  Mr.  Gallatin  (it  being  agreed  between 
US  that  it  should  be  printed)  favoured  me 
with  two  pieces  of  advice : observing  at  the 
same  time,  that  he  had  read  the  letter  over 
but  once,  and  that  his  wish  and  intention  had 
been,  before  he  gave,  to  that  or  any  other 
effect,  any  definitive  advice,  to  read  it  over 
a second  time:  unfortunately,  for  any  joint 
consideration  of  the  subject  between  us,  no 
such  time  could  be  found.  At  that  sama 
meeting,  to  express  my  determination  to  make 
my  utmost  profit  of  an  advice,  of  the  valué 
of  which  I was  so  fully  sensible,  was  all  that 
the  time  allowed  of. 

Of  these  two  recommendations,  one  was 
of  a general  cast,  embracing  all  that  part, 
in  which,  in  considering  what  observations 
might  be  likely  to  present  themselves  in  the 
character  of  objections  to  the  whole  proposal, 
I brought  to  view,  in  company  with  my  an- 
swcrs,  that  which  regards  the  circumstance 
of  my  being  a foreigner.  What  was  said  in 
relation  to  that  topic,  had  presentad  itself 
to  his  view  (he  said)  as  superfluous ; in  the 
United  States — in  Pennsylvania,  at  least — 
that  circumstance,  he  thought,  would  not  be 
likely  to  present  itself  of  itself,  in  the  cha- 
racter of  an  objection : and  that  it  was  better 
not  to  raise  7tp  phantoms,  which  would  not 
have  appeared  of  themselves,  and  in  regard 
to  which,  when  once  raised  up,  there  was 
more  danger  of  thus  raising  up,  or  furnishing 
arms  to  those  who  disapproved  of  the  design, 
than  assurance  of  their  being  laid  by  those 
who  approved  of  it. 

In  relation  to  this  suggestion, — penetrated 
with  that  respect  for  the  authority  of  my  ad- 
viser,  which  everything  that  I had  ever  seen 
or  heard  of  him  contributed  so  strongly  to 
impress,  I set  myself  to  work  but  now,  to 
expunge  all  such  passages  as  it  should  appear 
to  me  that  he  had  in  view.  But,  when  it 
carne  to  the  point,  I found  all  that  related 
to  that  circumstance,  — considered  as  likely 
to  be  brought  forward  in  the  character  of  an 
objection,  — so  intimately,  and,  as  to  me  it 
seemed,  inextricably,  interwoven  vvith  other 
matter,  which,  consistently  with  the  requi- 
sita explanation,  could  not,  without  conside- 
rable disadvantage,  as  it  appeared  to  me,  be 
left  out,  — that  í determined  to  let  it  stand 
untouched.  How  the  separation  could  be 
made,  I saw  not,  without  taking  a conside- 
rable part  of  the  whole,  and  writing  it  anew. 
And  for  this  task,  destitute  of  that  informa- 
tion,  as  well  as  encouragement,  which  hia 
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presence  would  have  aSbrded  me, loaded 

too  as  I found  myself  witL  a variety  of  oc- 
cupations,  and  with  the  additional  weight  of 
almost  three  years,  which  since  the  writing 
of  it  have  elapsed, — my  courage  failed  me. 

But  if  you,  Sir,  who  on  various  accounts 
cannot  but  be  still  better  qualifíed  for  deter- 
mining  what  is  best  to  be  done  — what  it 
would  be  advisable  to  expunge,  and  what  to 
leave — ifyou,  Sir, — onthe  supposítion  of  the 
proposal’s  appearing  to  be,  on  public  grounds, 
worth  the  labour,  — would  be  pleased  to  take 
in  hand,  at  this  my  humble  request,  and  ap- 
ply,  the  censorial  sponge, — be  assured  of  my 
grateful  sense  of  the  honour  done  me,  as  well 
as  of  my  cheerful  acquiescence. 

In  his  letter  to  yourself,  Sir,  speaking  of 
my  Works,  “ In  most  of  them,”  Mr.  Gallatin, 
I observe,  says,  “ you  will  find  peculiarities 
both  of  matter  and  style,  and  some  sugges- 
tions  which  you  will  condemn  as  inadmissible 
or  inapplicable.” 

In  the  letter  that  accompanied  it  to  my- 
self, he  moreover  says,  — “ Permit  rae  to 
suggest,  with  respect  to  your  intended  la- 
bours  for  Pennsylvania,  that  she  stands  in 
much  greater  need  of  a System  of  civil  or 
non-penal  law  than  of  a penal  code,  which  is 
already  much  improved,  and  naturally  daily 
improving.  In  the  other  branch,  I inelude 
procedure,  and  even  organization  of  courts, 
as  well  as  substantive  law (these  terms, 
non -penal  and  substantive,  the  necessity  of 
the  case  obliged  him  to  take  from  me :)  “ and 
there”  (continúes  he)  “ lies  the  great  diffi- 
culty,  both  intrinsic  and  artificial.” 

Concerning  the  peculiarities  above  alluded 
to,  at  this  distance  from  your  State,  my  po- 
sition  has  not  enabled  me  to  form  so  much 
as  the  slightest  conjecture:  and,  most  un- 
happily  for  me,  from  my  Mentor,  from  whom 
I could  have  learnt  everything,  time  admitted 
not  of  my  learning  anything. 

On  this  subject,  — on  which,  hadtime  ad- 
mitted,  I might,  with  the  greatest  ease,  have 
poured  out  my  whole  mind  to  him,  — I am 
thus  reduced  to  the  necessity  of  addressing 
myself  to  you,  Sir,  at  the  risk  of  heing  found 
troublesome. 

Notwithstanding  what  you  have  seen  above, 

1 cannot  but  flatter  myself,  Sir,  with  the  hope, 
that  you  will  agree  wúth  me  in  the  opinión, 
that,  for  reapingthe  greatest  profit  from  what- 
soever  Service  it  may  be  in  my  power  to  ten- 
der, the  most  prornising  course  you  can  take 
is,  to  leave  me  as  free  as  possible : — free,  and 
not  only  in  respect  of  the  mamner  of  treating 
each  part  of  the  subject,  but  also  in  respect 
of  the  priority  as  between  part  and  part : — 
free,  not  only  in  respect  of  matter,  but  in  re- 
spect of  form:  — free,  not  only  in  respect  of 
absence  of  restraint,  but  in  respect  of  absence 

of  constraint ; “ free”  (as  the  poet  says)  “ as 

air,”  in  every  respect.  In  and  by  so  doing. 


to  Simón  Snyder.  4- 1 

there  would  ue  no  precise  liinits  to  what,  in 
respect  oí  the  use  capable  of  bciiig  made  of 
the  Work,  you  may  gairi:  and,— should  there 
be  any  the  smallest  benefit,  which,  if  left 
free,  it  might  have  been  my  good  fortune  to 

contribute  to  put  you  in  possession  of, its 

not  being  as  yet  in  the  contera  plation  of  any 
of  you,  will  hardly  be  deemed  a sufficicnt 
reason  for  your  depriving  yourselves  of  it. 
On  the  other  hand,  by  any  such  freedom  on 
my  part,  not  a particle  either  of  loss  or  risk 
will  you  on  your  part  be  exposed  to.  Yes : if 
in  the  hands  of  this  your  proffered  servant, 
there  were  to  exist  any  the  least  particle  of 
power,.-— o( power,  or  so  much  as  of  ínjluence, 
— such  influence  alone  excepted,  as  by  such 
reasons  as  you  will  see,  may  come  to  be  ex- 
ercised  on  your  minds.  “ Silence  /”  fellow- 
citizens:  “ I under stand  better  what  is  best 
for  the  commonwealth  than  you  do."  Such, 
with  all  the  frankness  of  undisguised  self- 
sufficieney,  is  the  recorded  speech  of  I forget 
what  Román,  in  whose  instance,  the  con- 
sciousness  of  that  intellectual  authority, — 
which  is  the  insepai'able  accompaniment  of 
superior  ability  as  demonstrated  by  conspi- 
cuous  Service,  — might  serve  as  a cloak,  and 
in  some  measure  as  an  excuse,  for  a degree  of 
arrogance,  from  which  nothing  whatsoever 
could  have  aíForded  him,  or  any  one,  a justi- 
fication.  In  the  present  case,  — being  as  far 
from  any  propensity,  as  from  any  title  or  pre- 
tence,  to  employ  any  such  language,  — that 
which  the  individual  who  is  now  addressing 
you  desires  at  your  hands  is  — not  that  you 
should  condemn  yourselves,  but  that  you 
should  not  condemn  him,  to  silence. 

If,  then,  on  the  one  hand,  my  wish  is  — 
that,  for  your  own  sakes  (for  no  interest  can 
I have  that  is  not  yours,)  my  service,  as  ren- 
dered  to  you,  should,  at  this  earliest  stage, 
be  a Service  of  perfect  freedom,  — at  a sub- 
sequent  stage,  you  may  depend  upou  me  for 
a degree  of  obsequiousness,  such.  as  will  be 
more  likely  to  exceed  your  expcctations,  than 
to  fall  short  of  your  wishes.  Freedom  at 
the  one  stage,  obsequiousness  at  the  other, 

both  are  the  result  of  one  and  the  same 

principie,  so  far  as  sincerity  admits.  My 
intellectual  faculties,  such  as  they  are,  are 
altogether  at  your  service : but  such,  to  any 
good  purpose,  they  cannot  be,  any  further 
than  as  they  are  free.  Will,  so  far  as  you  are 
concerned,  I have  none.  To  yours,  in  the 
execution  of  this  my  supposed  office,  I will 
accordingly  pay  the  most  unreserved  — - a 
more  than  passive  — an  unreservedly  active 
obedience. 

Explanation  is  here  necessary.  Most  as- 
suredly,  toa  considerable  extent — it  is  impos- 
sible  for  me  to  say  to  how  great  an  extent  — 
what  I find  to  propose  to  you  wull  appear  er- 
roneous.  Again,  for  the  most  part,  what  has 
thus  presented  itsclf  to  you  as  erroneous,  you 
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will  yourselves  find  no  difficulty  in  correcting 

in  finding  for  the  amendment  of  it  (what- 

socvcr  be  the  mode  of  amendment — omission, 
insertion,  or  substitution)  — such  entire  pro- 
visions  of  detall,  as  well  as  such  words,  as,  in 
your  own  judgment,  will  be  apt  and  sufficient 
for  the  purpose.  But,  — should  it  be  the 
good  fortune  of  my  proposed  work,  in  the 
general  complexión  of  it,  to  prove  acceptable 
to  you, — a case  that  may  also  happen  is  — 
that,  on  the  occasion  of  this  orthat  correction, 
for  this  or  that  reason,  it  may  be  your  ineli- 
nation  to  remit  the  subject  to  me ; to  the  end 
that,  in  respect  of  the  nccessary  details,  I may 
propose  such  particular  words,  or  even  such 
particular  expedients,  as  may  seem  to  me  to 
be  best  adapted,  to  the  purpose  of  giving  the 
most  thorough  effect,  say  to  the  will,  say  to 
the  principie,  be  it  what  it  may,  whicb,  in 
general  terms,  has  been  expressed  by  you. 
Should  the  general  metbod,  and  mode  of 
expression,  for  example,  as  employed  in  the 
work,  stand  approved  by  you,— such  as  above, 
in  regard  to  matters  of  detall,  may,  perhaps, 
be  the  course  approved  of  by  you ; viz.  under 
the  apprehension,  lest,  if  made  by  any  other 
hands  than  those  of  the  original  draughts- 
man,  the  alteration,  made  in  this  or  that  part, 
should  provein  some  way  or  other  repugnant 
to,  inconsistent  with,  or  detriraental  to,  the 
provisión  made  and  approved  of  in  this  or 
that  other  part.  I say,  if  made  by  any  other 
hand : for  to  myself,  working  according  to  my 
own  method,  1 cannot  bring  myself  to  regard 
it  as  in  any  degree  probable,  that,  in  the  pen- 
ning  of  any  one  part,  the  purport  of  any  other 
that  has  any  bearing  upon  it  should  escape 
me:  a sort  and  degree  of  command,  which, 
at  least,  unless  it  be  after  a very  long  course 
of  practico,  it  can  scarcely  be  cxpected  that 
any  one  man  should  possess,  over  a work  so 
voluminous,  composed  by  a different  hand. 

Well  then  — on  the  occasion  of  such  sup- 
posed  error  in  such  my  code,  and  thereupon 
for  the  correction  of  it,  — or  say,  in  the  first 
insfance,  and  without  reference  to  any  such 
code,  — a certain  effect  — no  matter  what,  or 
in  which  of  two  characters,  viz.  that  of  an 
end,  or  that  of  a means,  presents  itself  to 
you  as  fit  to  be  produced.  Referring  to  rae 
the  choice,  either  of  the  mode  of  expression 
alone,  or  — matter  and  expression  together, 
of  the  expedients  — the  provisions  of  detail — 
by  which  the  effect  shall  be  produced  — you 
require  me  to  perform  my  part  towards  the 
production  of  it.  Of  this  effect,  in  whichever 
of  the  above  two  characters  considerad,  the 
production  (suppose)  is  directly  repugnant 
and  irreconcilable  to  that  which,  in  my  own 
view  of  the  matter,  is  Jit  and  right.  Such 
being  the  effect,  shall  I,  in  my  supposed  po- 
sition,  refuse  or  decline  to  employ  my  pen 
towards  the  production  of  it  ? Not  I indeed. 
On  one  condition  — a condition  which  you, 


Sir  (I  speak  here  in  the  plural  as  well  as  the 
singular  number,)  will,  1 am  sure,  not  refuse 
your  subscription  to  — in  my  own  view  of  it 
be  the  effect  ever  so  unfit  to  be  produced,  I 
will  not,  on  that  account,  so  much  as  decline 
doing  that  which  belongs  to  my  supposed  em- 
ployment,  towards  the  production  of  ik 
This  condition  is  neither  more  ñor  less, 
than  the  being  suffered  to  possess  and  use,  in 
this  supposed  second  stage,  the  same  liberty, 
w’hich,  without  absolutely  stipulating  for  it, 
I made  my  humble  request  for,  in  the  above 
supposed  Jirst  stage : the  liberty  of  making 
know'n  my  opinión,  whatsoever  it  may  be, 
with  the  reasons  on  which  it  grounds  itself. 
In  this  liberty  will  be  included  — if  it  be  in 
the  character  of  an  end  that  the  production 
of  the  effect  in  question  appears  to  me  unfít, 
. — the  bringing  to  view  the  considerations, 
by  which,  in  the  character  of  reasons,  that 
Opinión  has  been  produced;  if  it  be  in  the 
character  of  a means,  — the  like  liberty,  with 
the  addition  of  that  of  proposing  any  other 
means,  by  whicb,  in  my  view  of  the  matter, 
the  same  end  may  be  produced  on  more  ad- 
vantageoHS  terms. 

In  a w'ord — onthis  condition,  by  w’hich  is 
saved  from  violation  that  sinceritg, — the  vio- 
lation  of  wbich,  could  not,  in  this  n”'  sup- 
posed situation  at  any  rate,  on  any  imaginable 
occasion,  be  of  any  the  smallest  use,  — there 
is  not  that  imaginable  effect,  wbich,  in  that 
my  supposed  position,  I shall  not  at  all  times 
be  ready,  in  the  way  in  question,  to  employ 
my  labours  towards  the  production  of.  Try 
me  — examine  me  — for  the  purpose  of  the 
experiment,  set  imagination  to  wojk,  to  paint 
the  effect  in  any  the  most  terrific  colours  — 
my  answer  is  still  the  same.* 

* To  avoid  starting,  at  this  premature  period, 
any  subject  capable  ot  being  found  pregnant  with 
doubts  and  differences, — for  the  experiment,  let 
US  take  such  cases,  as  being  among  the  strongest 
that  can  be  imagined,  are  thereby  among  those 
which  are  surest  not  to  happen.  Descending  then 
from  these  elevations,  we  shall,  by  forcé  of  the 
argument  d fortiori,  be  able,  with  the  greater 
ease,  to  clear  the  ground  of  all  such  diff  cultíes, 
as  might  otherwise  have  presentad  theraselves. 

We  cali  upon  you  (say  you)  to  draw  up  for  us 
a law,  for  attaching  to  this  or  that  species  of  of- 
fence,  the  punréhment  of  the  wheel,  as  employed 
tillthe  other  day  in  France — to  this  orthat  other, 
that  oídismemherment  by  four  horses,  as  also  then 
and  there  employed ; — is  there  that  imaginable 
case,  in  which  you  would  lend  your  hand  to  any 
such  atrocityf  Oh  yes  (say  I,)  that  there  is, 
and  with  gladness:  yes,  and  not  only  so,  but  even 
advócate  it,  and  give  my  vote  for  it,  if  I had 
one  :..-.if,  for  example,  by  so  doing,  I could  pre- 
vent  the  attaching,  to  those  same  offences,  the 
punishment  oí  impalement,  still  employed  in  the 
Turkish  empire.  In  the  case  of  the  -wheel,  the 
torment  always  might  be,  and  commonly  was  — 
in  the  case  of  the  aUmemberment,  it  always  was 
— at  an  end  in  a ve^  few  minutes : in  the  other, 
it  frequently  lasts  íor  days.  Y et,  in  my  own 


No.  IV. J Jerenuf  Bcniham 

Taking  this  éourse,  in  tliis  wny  (it  seems 
to  nae^)  and  in  no  otfaer,  can  a man,  in  my 
supposed  position,  steer  olear  of  two  opposite 
errors : ^over-scrupulosity,  and  insincerity. 

Take  thecase  of  the  over-scrupulous  man. 
In  bis  judgment  the  measure  given  to  him  to 
shape  is,  to  a oertain  degree,  an  unfit  one. 
What  follows?  He  tvirns  bis  back  upon  it, 
declaring  that  he  will  have  nothing  to  do  with 
it.  Of  ill-humour,  thus  expressed,  a merit  is 
oommonly,  at  the  same  time,  made.  Sucb  is 
his  purity,  nothing  will  he  have  to  do  with 
evil  in  any  shape.  Nothing  to  do  with  evil? 

— tben  nothing  will  he  have  to  do  with  go- 
verrment.  For  what  is  government  but  a 
choice  of  evils  ? Government  operates  not  but 
by  coerción  : coerción  can  not  be  produced 
but  by  punishment.  Coerción  — punishment 

— are  they  not  evils?  if  they  are  not,  then 
what  else  is  ? Employed  to  produce  a more 
than  equivalent  good,  or  to  exelude  a greater 
evil,  does  an  evil  change  its  nature?  No 
more  than  a sum  of  money  does,  by  being 
carried  to  the  one  or  to  the  otber  side  of  an 
account. 

Most  completely  incompatible  would  any 
such  scrupulosity  be,  with  the  performance 
of  the  sort  of  Service  for  which  I am  thus 
offering  myself.  For.,  if^  after  having  been  in 
the  first  instance  presented  by  me,  my  pro- 
posed  Code  were  to  be  returned  to  me,  — íbr 
me.,  in  pursuance  of  certain  instructions,  to 
propose  amendraents  to  it,  — bow  could  it 
faappen,  but  that,  among  the  provisions  thus 
required  at  my  hands,  there  should  be  a con- 
siderable number  that  would,  in  my  sight,  be 
unfit  ones?  — comparatively,  at  least,  if  not 
absoliitely  evil  ones  ? 

The  othec  error  is  that  of  insincerity.  In 
any  other  position  than  my  supposed  one, 
this,  of  the  two  errors,  is  that,  of  which  it  is 
scarce  necessary  to  say,  that  it  is  the  one 
most  frequently  exemplified,  and  everywhere 
most  likely  so  to  be.  Not  only  by  their  votes, 
but  by  their  discourses,  do  men  give  their 
support  in  public  to  that  one  of  two  opposite 
measures,  which  in  their  own  eyes,  — as  pri- 
vately  confessed,  or  otherwise  demonstrated, 

— is  least  beneficial,  or  most  pernicious.  This 
is  what,  in  every  country,  the  man  oílaw,  who 
has  a piece  of  gold  for  his  fee — confessing  it, 
for  how  can  he  deny  it  ? — does  for  the  half 
of  his  public  life.  This  is  what,  in  this  coun- 
try, the  man  of  politics  — more  particularly 
the  legislator,  who,  lest  sincerity  or  probity 
in  any  shape  should  be  possible,  has  an  office 
for  his  fee — does  for  the  whole  of  his  public 
lifo,  Whether  in  this  owr  legislatura  such  a 
course  is  necessary  — consistent  with  utility 

— consistent  with  probity,  — I stay  not — I 
iieed  not  stay  — to  inquine.  Sure  I ara  — and 

mind,  I am  against  the  employing  death  as  a 
punUhment  in  any  case. 


to  Simón  Snyder.  4^3 

to  the  present  purpose  this  is  quite  sufficient 

sure  I am  that,  — in  a situation  such  as 
that  here  in  question,  in  the  situation  in  which 
the  acceptance  of  this  my  offer  would  place 
me, — no  such  vice  would  eitherbe  necessary, 
or  of  any  use.  In  this  supposed  situation  — 
such  is  the  felicity  of  it  — without  any  the 
least  particle  of  insincerity,  it  would,  on 
every  occasion,  be  in  a man’s  power  to  ten- 
der every  particle  of  Service,  which  it  would 
be  in  man’s  power  to  render,  with  the  most 
consummate  contempt  for  the  lawof  sincerity. 
Whatsoever  is  required  of  him,  that  he  does  : 
laying  before  the  eyes  of  his  employers  for 
their  choice,  as  well  that  which  in  his  own 
eyes  is  unfit,  as  that  which  in  his  own  eyes 
hfitting,  to  be  done.  This  being  the  case,  in 
what  way  would  his  employers  be  the  better 
served,  — any  more  than  his  own  mind  and 
conduct  be  the  more  puré, — if — to  save 
himsclffrom  being  seen  to  be  workingin  con- 
trariety  to  his  own  opinión, — he  were  to  mis- 
represent  his  ow'n  opinión — to  give  an  untrue 
account  of  it  — stating  it  as  being  favourable 
to  that  to  which  it  is  really  adverse, — ad- 
verse to  that  to  which  it  is  really  favourable. 
Here  would  be  a cloak  — a most  costiy  one 

— and  w'here  would  be  the  use  of  it  ? Yet, 
in  the  ordinary  situation  of  a member  having 
speech  and  vote  in  a legislative  assembly,  — 
as  often  as  it  happened  to  him  to  propose  for 
adoption  a measure,  or  any  the  least  particle 
of  a measure,  which  at  the  same  time  were  in 
his  eyes  an  unfit  one,  this  would  be  his  only 
alternative,  viz.  either  to  put  on  and  wear  a 
cloak  of  this  kind,  or  take  that  course,  for 
the  liberty  of  taking  which  I am  here  stipu- 
lating : — viz.  the  preparing  for  expected 
adoption  a measure,  which,  by  his  own  con- 
fession,  is,  in  his  own  eyes,  an  unfit  one. 

Sir,  yon  now  see  — and  Ihope  in  a pretty 
strong  light  — one  of  the  effeets — a happy 
one,  1 think,  you  will  acknowledge  it  to  be 

of  the  position  in  which,  with  reference  to 

you,'  I should  stand.  Obsequiousness,  — of 
the  sort,  and  in  the  degree  here  in  question, 

to  carry  it  to  the  length  above  described, 

would,  in  this  my  supposed  position,  cost  a 
man  much  less,  working  for  you  at  your  dis- 
tance,  and  such  as  you  are,  than  it  would  to 
carry  it  to  any  thing  like  an  equal  length, 
working  for  government  here.  Working  for 
you,  he  would  be  working  for  a master  who 
has  not  so  much  as  a penny — no,  not  so  much 
as  a ribbon  to  give.  Doing  any  such  work 
here,  he  could  not  work  but  under  a master 
who  has  pence  to  give  in  abundance  -pence, 
which  men  in  abundance  are  at  all 
ready  to  earn  — to  earn  at  any  pnce.  At  0 
same  time,  — even  in  favour  of  the  particular 

— the  personal  interest — of  this  master,  -- 
even  an  honest  man’s  judgment  could  not  but 
lead  him  to  do  many  things  ; the  necessity 
of  such  his  situation  many  more.  So  many 
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t)f  these  things  as  he  should  thus  have  been 
doing,  so  many  are  the  occasions  on  which 
lips  there  would  be — lips  not  a few — to  open 
and  cry  aloud  — All  this  is  for  the  pence  ! 
13ut,  between  you  and  me,  Sir,  not  a penny 
can  be  so  much  as  supposedto  pass.  For  the 
like  reason,  even  among  yourseíves,  working 
under  you,  one  of  yourseíves  could  not  be  so 
free,  — so  free,  I mean  from  all  suspicion, 
fi  om  all  danger  of  disrespect  on  the  score  of 
obsequiousness,  — as  I should  be.  Why  ? 
Bccause,  for  one  of  yourseíves  (not  to  speak 
GÍpowcr,  still  less  of  ribbons,)  thriftily  and 
wisely  as  your  pence  are  distributed  — you, 
even  you,  have  always  pence. 

Sir,  it  is  to  a feast  that  I am  thus  bidding 
you.  Join  hands  with  me,  you  and  I will  go- 
vern  the  world.  Sir,  I will  show  you  how  we 
will  govern  it.  Independently  of  the  reasoiis 
on  Avhich  it  is  grounded,  and  by  the  contem- 
plation  of  which  it  has  been  produced, — my 
own  opinión  not  being,  even  in  its  o\vn  esti- 
mation,  worth  anything,  never  do  I declare 
it  (you  understand  the  sort  of  occasion  of 
which  I am  speaking)  without  declaring  at 
the  same  time  these  reasons.  If,  then,  you 
have  a code  from  me,  the  code  you  thus  have, 
will  be  one  that  is  a code  accompanied  ndth 
reasons.  Of  this  code,  some  part,  I may  hope 
■ — hope  without  much  overweeningness  — 
some  part,  however  small — will  be  sanctioned 
fey  your  concurrence.  Here,  then,  will  be,  in 
íiuthority  as  well  as  in  existence,  a code  sup- 
ported  throughout  by  reasons.  Hereupon, 
seeing  that  neither  to  establish,  any  more  than 
to  pen,  a code,  supported  throughout  by  rea- 
son,  is  a thing  impossible,  government  will, 
in  this  or  that  other  state,  become  ashamed 
of  giiúng  out  codes,  altogether  destitute  of 
this  support.  But  it  is  by  the  nature  of  things, 
that  reasons,  in  so  far  as  they  are  good  ones, 
are  made : made  they  cannot  be,  as  lavvs  may 
be  and  are,  by  any  man  that  has  power  — by 
any  such  man  at  pleasure.  Giving  reasons 
everywhere,  rulers  will  not,  everywhere, 
without  giving  such  as  they  would  be  ashamed 
to  give,  be  able  to  give  reasons,  ñor  therefore 
to  give  laws,  altogether  different  from  ours : 
and  thus,  you  see,  our  empire  spreads  itself. 
To  be  sure,  even  for  the  earliest  of  these 
conquests,  there  is  one  of  us  that  must  wait 
till  he  is  dead.  But  this  is  no  more  than  what 
he  has  always  been  prepared  for : this  is  that, 
of  which  no  man  could  ever  be  more  fully 
aware  than  he  is.  As  for  you,  Sir,  over  some 
of  your  neighbouTS,  at  least,  your  reign  — I see 
not  what  should  hinder  it  — may  commence 
in  your  lifetime.  O ver  Morocco,  or  China, 
or  even  over  Russia  (not  to  speak  of  the  em- 
pire, with  the  long-winded  and  round-about 
ñame,  called  by  the  Greeks  in  one  word 
Hohphthoria)  I daré  not  promise  you  that 
you  will  thus  speedily  cast  forth  your  shoe : 
but,  for  any  delay  w'hich  human  perversity 


may  oppose  to  you  in  these  distant  regions, 
I flatter  myself  you  will  have  made  up  your 
mind.  In  the  meantime,  the  men  of  superior 
wit  and  wisdom  aU  over  the  world, — in  whose 
nomenclature  utility  and  mischievousness  are 
synonymous  terms,  and  to  whom  the  idea  of 
any  increase  to  human  comfort  would,  but 
for  the  matter  it  aíFords  for  derision,  be  an 
afflicting  one,  — will  make  their  sport  of  us: 
and  even  this  eíFect,  so  far  as  it  goes,  even 
this  eíFect,  taken  by  itself,  will,  in  my  esti- 
rnation  at  least,  be  a good  one. 

As  on  the  one  hand,  if  the  observations 
above  submitted  be  just,  in  instructions  of 
the  obligatory  kind  you  cannot,  in  the  first 
instance,  be  too  sparing,  — so,  on  the  other 
hand,  in  instructions  of  the  informative  kind, 
you  cannot  be  too  liberal.  For  keeping  my 
will  in  the  right  path,  nothing  can  be  wanting 
to  me  : for  to  you,  Sir  ( 1 speak  in  the  plural 
number)  a will  such  as  mine  is  nothing.  For 
proving  and  keeping  my  understanding  in 
the  right  path,  I have  no  less  wish  than  need 
for  everything  that  you  can  give  me.  Infor- 
mation I mean,  as  correct  and  complete  as 
can  be  given,  on  the  subject  of  all  those  cir- 
cumstances,  by  which  your  country  is  distin- 
guished  from  that  in  which  I write,  and  thence 
the  mind  of  the  people  of  your  country  stands 
distinguished  from  that  which  is  the  most  fa- 
miliar to  me : and,  as  to  documents,  — besides 
those,  if  any,  which,  though  in  existence, 
never  having  been  as  yet  made  public,  are 
consequently  not  only  out  of  my  power,  but 
even  out  of  my  knowledge,  — those  which, 
though  publisbed  in  America,  not  being  as 
yet  publisbed  in  this  country,  would,  all  of 
them,  be,  for  some  time,  out  of  my  power  to 
obtain,  and,  with  few  exceptions,  are  as  yet 
ouf  of  my  knowledge.* 

On  this  subject,  besides  the  above  general 
requests,  I have  two  or  three  particular  ones 
to  trouble  you  with.  One  is  — that  what- 
soever  parís  of  the  mass  of  information  are 
purchasable,  may  be  set  down  to  my  account, 
whereupon,  as  soon  as  received,  the  whole 
amount  shall  be  promptly  and  thankfully 
repaid ; and  that,  in  case  of  acceptance,  the 
transmission  of  the  letter  informing  me  of  it 
may  not  be  made  to  wait  a moment,  — or,  to 
speak  more  pertinently,  a ship, — for  the  col- 
lecting  of  any  part  of  this  documentary  mass. 

The  case  is — that  at  my  age,  and  with  my 
constitution,  there  is  no  time  to  lose.  Me- 
mory, and  capadty  for  dispatch,  have  already, 
I perceive,  undergone  considerable  enfeeble- 
ment:  and  the  State  of  my  eyes  is  already 
such  as  forbids  the  using  them  for  any  pur- 

• Forms  of  conveyance — such  as  are  most  in 
use,  — and  forms  of  judicial  procedure  in  every 
sort  of  judicatory, — would  be  particularly  use- 
ful,  not  to  say  necessary,  to  me;  of  these,  a con« 
siderable  part'at  least,  must  (I  should  suppose) 
be  in  print. 
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pose  of  entertainment — for  any  sort  or  quan- 
tity  of  reading,  beyond  what  is  necessary  for 
the  purpose  of  what  I write.  If  whatever 
aptitude  for  the  task  in  other  respecta  I may 
be  thought  to  possess,  were  already,  or  threat- 
ened  to  be,  in  any  similar  degree  diminished, 

— no  such  offer  as  the  present  would  have 
escaped  from  me.  But;  by  every  day,  during 
which,  without  sickness,  Ufe  may  be  conti- 
nued  to  me,  — as  far  as  I or  my  friends  can 
jndge,  — that  aptitude,  instead  of  being  di- 
minished, not  only  has  been,  but  promises  to 
be  increased.  Why?  — because  it  depends 
upon  those  logical  arrangements,  which,  being 
already  consigned  to  paper,  enable  me,  as  if 
by  an  algebraic  process,  to  discover  on  each 
occasion,  so  far  as  the  Jacts  that  bear  upon 
the  case  are  known,  whatsoever  requires  to 
be  discovered : and,  in  the  application  of 
which,  the  more  frequently  and  thoroughly 
the  mind  is  exercised,  the  more  perfect  it  is 
made. 

For  these  same  reasons,  another  request 
that  I have  to  make  is — that  if,  in  your  indi- 
vidual jiidgment,  Sir,  the  oíFer  should  seem 
to  possess  a chance  more  or  less  considerable, 
óf  obtaining  acceptance  at  the  hands  of  the 
legislature,  Information  to  that  effect  may  be 
transmitted  to  me  by  the  earliest  opportu- 
nity,  no  opportunity  being  suffered  to  be  lost 
by  waiting  for  the  determination  of  the  le- 
gislature. 

After  a declaration,  the  frankness  of  which 
will,  I hope,  stand  excused  by  the  necessity, 

— postponement  and  rejection  will  be  the 
same  tbing.  If,  after  having  commenced,  I 
live  not  to  complete  the  service,  the  very 
last  of  my  thoughts  will  be  at  any  rate  de- 
voted  to  it. 

From  the  pen  of  a man  already  far  advanced 
in  his  67th  year,  marks  of  eagerness  and  im- 
patience,  such  as  these,  — impatience  to  be 
set  down  to  a task  of  assiduous,  and,  in  the 
ordinary  seiise  of  the  word  pag,  unpaid  la- 
bour,  to  the  end  of  his  small  remnant  of  life, 
may  perhaps  provoke  a smile.  But  I know 
not  to  what  worthier  object  the  labour  of  any 
being  in  human  shape  could  be  directed:  and, 
—being,  with  or  without  sufficient  grounds, 
impressed  wth  the  hope  of  my  having,  by  the 
already  bestowed  labour  of  near  half  a cen- 
tury,  rendered  myself  better  qualified  than  a 
man  unexercised,  or  even  a man  much  less 
' exercised,  in  the  same  time,  is  likely  to  be, 
for  rendering  to  a political  state,  and  thence 
to  mankind  at  large,  service,  intellectu^  and 
moral,  in  this  its  most  important  of  all  tlmply 
human  shapes,  — it  would  be  but  an  ill  con- 
clusión of  such  a course  of  labour,  to  leave 
untried  or  undone,  anything  that  promised  to 
contribute,  in  any  degree,  to  the  accomplish- 
ment  of  the  object  of  it. 

Penetrated  with  that  respect,  which  your 
eminent  situation,  and  the  reports  that  have 


reached  me  of  your  conduct  in  that  situation, 
could  not  fail  to  inspire,  I have  the  honour  to 
subscribe  myself,  Sir,  your  faithful,  though 
as  yet  unbidden  ser  van  t, 

Jeremy  Bentham. 


No.  V. 

Simón  Snyder,  Governor  of  Pennsylvania,  to 
David  Meade  Randolph,  Esq.  Williams, 
hurgh,  Virginia,  on  the  Subject  ofthe  above 
Letter  of  Jeremy  Bentham. 

Pennsylvania,  Hairisburff, 
31st  May  181C. 

Sir,  — I have  to  acknowledge  the  rcceipt 
of  a letter  which  you  did  me  the  honour  to 
vyrite,  and  which  carne  to  hand  a few  days 
since.  The  books  to  which  it  refera  I re- 
ceived  in  the  winter  of  1814-15  by  the  mail- 
stage,  but  unaccompanied  by  any  letter  or 
memorándum,  explaining  the  object  of  their 
transmission ; ñor  could  I discover  from  the 
envelope,  which  was  torn  and  much  defaced, 
from  whom  or  from  whence  they  carne.  From 
the  necessarily  consequent  state  of  incerti- 
tude  I was  not  relieved  until  this  last  month, 
when  I received  a letter  from  Mr.  Jeremy 
Bentham,  written  at  Queen- Square- Place, 
Westminster,  and  dated  14th  July  1814,  in 
an  envelope,  post-marked  Philadelphia,  6th 
April  last  past ; which  informed  me  that  I 
was  indebted  for  the  books  to  that  distin- 
guished  philanthropist,  and  which  fully  ex- 
plained  the  object  of  the  transmission.  The 
same  envelope  contained  also  a letter  from 
Mr.  Gallatin  to  me,  and  another  from  him  to 
Mr.  Bentham,  both  dated  in  July  1814. 

I have  not  in  my  view  any  ordinary  oceur- 
rence  that  could  have  delayed  the  delivery 
of  these  letters  so  long  a period  after  the  re- 
ceipt  of  the  books  to  which  they  relate  : — . 
Mr.  Charles  MifBin,  who,  as  it  appears  from 
your  letter,  transmitted  the  books  from  Phila- 
delphia, can  probably  explain  to  you  or  Mr. 
Bentham  the  cause  of  detention.  If  the  let- 
ters had  arrived  previously  to  the  19th  March 
last,  on  which  day  the  legislature  of  this 
state  adjounied,  an  early  exhibition  to  that 
body  (comprising  much  useful  talent,  and 
many  of  its  members  having  been  long  la- 
bouring  to  reform  our  jtirisprudence)  of  bis 
proposition,  and  of  which  I should  promptly 
have  availed  myself,  I am  confident  would 
have  resulted  in  measures  more  commensu- 
rate  with  the  object  of  furnishing  him  with 
Information  to  aid,  and  better  adapted  to  fur- 
ther  his  generous  intentions  towards  Penn- 
sylvania, than  what  is  in  my  power  to  furnish : 
which  can  only  consist  in  a transmission  to 
him,  by  any  conveyanee  that  yourself  or  Mr. 
Mfflin  will  advise,  of  a copy  of  the  laws  of 
Pennsylvania,  from  the  origin  of  the  govern- 
ment  to  the  present  day,  and  journals  of 
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k'gislative  proceedings,  so  far  as  in  print ; — 
thesc  latter  contain  (though  rather  diffuse) 
as  well  a corrcct  general  history  of  Pennsyl- 
variia  legislation,  as  of  the  origin  and  progress 
of  improvement  from  time  to  time  in  oiir 
jiirispriidence  : — also  a copy  of  a Report  by 
Jared  Ingersoll,  Esq.  attorney-general,  on 
criminal  law,  and  a bilí  predicated  thereon, 
consolidating  and  amendatory  of  our  present 
code,  but  not  yet  finally  adopted  by  the  legis- 
lature.  On  'tbe  subject  of  fundamental  law, 
a copy  of  the  Minutes  of  the  Proceedings  of 
the  Convention,  which  framed  the  present 
constitutlon-  of  Pennsylvania,  shall  also  be 
fiirnished : likewise  (if  to  be  found  in  print) 
the  Minutes  of  the  Convention  that  framed 
the  constitution  of  1776,  and  those  of  the 
council  of  censors,  who  acted  under  the  au- 
thority  of  that  instmment,  — to  which  I will 
add  such  other  publications  as  may  appear 
useful. 

Dallas’s  and  Binney’s  Reporta  of  Adjudi- 
cations  by  the  highest  judicial  tribunal  in  the 
State,  I presume  will  be  essential ; these  are 
not  for  sale  here,  but  can  be  procured  by  his 
agent  at  PhUadelphia. 

Aided  by  these  muniments  and  piiblica- 
tions,  Mr.  Bentham..  will  be  enabled,  by  his 
talent  and  research,  to  mature  and  shape  his 
System  for  submission  officially  to  the  legis- 
latura.* I prefer  this  course,  for  the  obvious 
reason,  that  executive  suggestion  proves  not 
ahvays  aTecominendation  for  the  adoption, 
by  a free  legislature,  of  the  best  digested, 
and  speculatively  most  approved,  proposi- 
tions;- — such  are  more  frequently,  perhaps 
sometimes  unfortunately,  passed  over  with 
silence,  than  acted  upon  by  practical  men, 
who,- though  the  representatives  of  a praeti- 
cally  virtuous  peoplc,  yet  diíFer  as  \videly 
about  tbe  means  for  effectuating  the  melio- 
ration  -of-tbe  condition  of  man,  as  differ  their 
local  situations,  their  pursuits,  and  conse- 
quent  feelings  and  opinions. 

That  the  result  of  the  labours  of  his  life, 
on  the  all-interesting  subject  of  his  letter, 
should  be  presented  for  consideration  here, 
untrammelled  by  any  suggestions  and  pre- 
scriptions  of  another,  will  be,  I ain  persuaded, 
more  acceptable  to  the  legislature,  and  more 
gratifying-to  the  pbilanthropic  Mr.  Bentham : 
and  if  eventually.  I shall  be  the  médium  of 
coinmunication,  to  give  purely  the  emanations 
of  his  own  mind,  will  relieve  me  from  a sa- 
crifice  of  feeling  which  I should  be  compelled 
to  makej  if  his  system  had  acquired  the 
slightest  feature  from  a hand  so  incompetent 
as  is  my  own. 

Be  pluHsed,  Sir,  to  make  known  to  Mr. 

• Muy  30//í,  iai7.  — Unfortunately,  neither 
the  above-mentioned,  ñor  any  others  from  the 
respectabie  quarter  in  question,  excepttheprinted 
which  an  extract  is  given  in  [Na 
VLJ  have  as  yet  come  to  hand.  — J.  B. 


Bentham  the  contenta  of  this  letter,  together 
with  my  sincere  wishes  for  his  personal  hap- 
piness,  and  for  the  prolongatitm  of  his  useful 
life. 

For  yourself,  Sir,  please  accept  assurance 
ofregard.  Simón  Snyder. 

No.  VI. 

Extract  from  a printed  Paper,  siyned  Simón 
Snyder,  dated  Harrisburg,  Decemher  5th 
1816,  James  Peacock,  pr ínter,  intituled 
“ Govemor  s Message  to  the  Senate  and 
House  of  Representatives  of  the  Common- 
wealth  of  Pennsylvania,”  containing  seven 
pages.  It  carne  inclosed  in  a Letter  from  the 
said  Governor  to  David  Meade  Randolph, 
Esq.  y Williamsburgh,  Virginia,  and  by  him 
wae  transmitted  in  a Letter  dated  from  thence 
I8th  Jan.  1817,  and  addressed  to  Jéremy 
Bentham,  Esq.  Queen-Square  Place,  West- 
minster,  London,  by  whom  it  ivas  received 
29lh  March  1817. 

It  commences  with  the  words,  Fellow 
ClTlZENS,  &c. 

In  page  4,  is  a paragraph  in  the  words  fol- 
lowing,  viz. : — 

“ This  occasion  is  embraced  to  submit  to 
the  legislature  a communication  made  to  the 
Governor  by  Jeremy  Bentham,  of  London, 
on  the  subject  of  public  law;  which,  though 
dated  14th  July  1814,  was  not  received  until 
after  the  adjournment  of  the  last  legislature. 
As  this  pbilanthropic  communication  aróse 
out  of  suggestions  of  our  esteemed  fellow- 
citizen  Albert  Gallatin,  his  letter  to  the 
Governor  and  Mr.  Bentham’s  are  herewith 
submitted,  and  also  a letter  from  the  Gover- 
ñor,  and  other  papers  connected  with  this 
highly  interesting  subject.  The  legislature 
will  determine  whether,  under  the  circum- 
stances  of  our  as  yet  unconsolidated  system 
of  civil  and  criminal  polity,  we  can,  in  the 
prosecution  o£this  important  work,  be  bene* 
fited  by  the  labours  of  the  benevolent  Mr. 
Bentham.” 


No,  VII. 

Circular — To  th'e  Governor  of  the  State 

of 

Queen-Square  Place,  Westminster, 
London,  June  1817. 

Sir,  — On  the  subject  of  Codifícation,  an 
offer  of  mine,  in  the  design  of  which,  the 
State,  over  the  councils  of  which  your  Ex- 
cellency  presides,  was  induded,  may  be  seen 
in  a letter  which  I took  the  liberty  to  ad- 
dress  to  Mr.  Madison,  in  his  then  character  of 
President  of  your  United  States:  — of  this 
letter  a copy,  as  exhibited  in  and  by  No.  I.  of 
the  accompanying  set  of  printed  documenta. 


Ño.  Vn.3  Circular  — To  the  several  Governors  ofthe  United  States, 


solicita  the  honoiir  of  your  acceptaiice,  in 
the  View  of  its  being  submitted  to  the  com- 
petent  authority  in  your  State.  No.  II.  is  a 
copy  of  the  answer  received  hy  me  from  Mr. 
Madison.  No.  III.  is  a copy  of  a letter, 
addressed,  hy_  Mr.  GaUatin,  .at  that  time 
Minister  Plenipotentiary  from  your  Union 
to  this  Court,  to  Mr.  Snyder,  then  Governor 
of  Pennsylvania,  recommending  to  his  no- 
tice  the  One  which  follows.  No.  [V.]  is  the 
copy  of  a letter  written  by  Mr.  Snyder  on 
the  subjeet  of  it.  In  No.  [VI.]  being  an  ex- 
tract  of  a Messaye  delivered  by  his  Excellency 
to  the  Legislative  Body  of  his  State,  may  be 
seen  the  notice  which  on  that  occaslon  he 
was  pleased  to  take  of  it. 

In  the  view  taken  of  the  subjeet  by  Mr. 
Madison,  it  happened  not  to  be  competent  to 
the  high  situatipn  at  that  time  filled  by  him, 
to  give  to  the  offer  in  question  the  advantage 
of  his  sanction  in  any  of  the  forms,  which, 
for  want  of  a sufficient  acquaintance  with 
the  constitution  of  the  United  States,  I had 
taken  the  liberty  of  submitting  to  his  choice. 
Nevertheless,  after  so  substantial  an  appro- 
bation  as  has  been  bestowed  upon  the  offer 
in  question,  not  only  by  those  other  distin- 
guisbed  citizens  of  your  United  Common- 
wealth,  but  by  your  late  President  himself, 
to  wit,  in  and  by  the  very  letter  in  which 
he  declined  making,.in  a direct  way,  the  pro- 
posed  commimication  of  it  — I bereby  take 
the  liberty  of  submitting  to  your  notice  that 
same  offer,  as  described  in  the  accompanying 
letter  to  Mr.  Madison,  now  printed  for  that 
purpose:  and,  forasmuch  as  of  the  twenty 
different  States  of  which  your  Union  is  com- 
posed,  if  the  offer  in  question  has  any  claim 
to  regard  in  any  one,  so  has  it  in  every  other 
— henee  the  universality  of  the  curreney, 
which  it  has  been  my  endeavour  to  give  to 
it,  and  henee  accordingly  the  word  circular, 
by  which  an  intimation  of  that  endeavour 
is  conveyed. 

As  to  the  nature  of  the  communication, — 
though  it  is  not  in  the  number  of  those  which 
come  every  day  to  be  made  and  received  in 
the  ordinary  course  of  public  business,  yet  if 
in  your  judgment  any  prospect  of  useful  Ser- 
vice to  the  State,  over  the  councils  of  which 
you  preside,  shall  appear  to  be  afforded  by  it, 
the  circumstanee  of  its  singularity  will  not  of 
itself,  I am  eonfident,  opérate  as  a bar  to  any 
Buch  attention  as,  in  consideration  of  the  im- 
portance  of  the  subjeet,  it  might  otherwise  be 
deemed  proper  to  bestow  upon  it. 

Having  of  late  the  good  fortune  to  be  not 
altogetber  unknown  to  Mr.^  Adams,  at  that 
time  Minister  Plenipotentiary  from  your 
Union  to  this  Court,  and  at  present  your 


Congressional  Secretary  of  State,  who  has 
moreover  done  rae  the  honour  totake  charge 
of  all  the  several  papers  above-mentioned,  for 
the  purpose  of  facilitating  the  transmitting  ot 

them  to  their  respective  destinations, I take 

the  liberty  Of  ..roentioning  «that  gentleman  as 
being  neither  unable,  ñor  I daré  flatter  myselt 
unwilling,  to  afford,  in  relation  to  the  person 
thiis  addressing  you,  any  satisfaction  that  may 
happen  to  be  desired. 

On  the  occasion  of  the  offer  thus  made,  of 
the  outline  of  a complete  body  of  law  for  the 
use  of  any  political  state,  as  a work,  which, 
though  the  foundations  of  it  have  so  íong  ago 

been  laid,  remains  yet  to  be  completed, it 

is  matter  -of  no  small  regret  to  me,  that  a 
correspondent  number  of  copies,  of  a work 
containing  a very  considerable  sample  of  the 
work  now  proposed  to  be  executed,  cannot 
accompany  this  address:  I mean  the  work 
intituled.  Traites  de  Legislation  Civile  et  Pé- 
nale, §-c.  in  three  vols.,  8vo.,  Paris,  1802. 
The  case  is  — that,  though  got  up  from  some 
unfinished  papers  of  mine,  written  in  this  my 
own  language,  (the  fundamental  principies  of 
it,  so  far  as  concerns  the  penal  branch,  having 
moreover  been  laid  down  in  my  Introduction 
to  the  Principies  of  Moráis  and  Legislation, 
published  -so  long  ago  as  the  year  1789,  but 
for  this  long  time  out  of  print)  yet  no  trans- 
lation  of  that  work  into  this  same  language 
has  ever  yet  been  published : and  that,  of  the 
3000  copies  which  at  the  time  (anno  1802) 
were  printed  at  one  impression,  none  (it  is 
believed)  are  now  to  be  found  on  sale  in  this 
CQuntry,  ñor  by  this  time  probably  at  Paris, 
where  it  was  printed : and,  by  one  cause  or 
other,  equally  out  of  my  reach  have  been 
placed  two  other  works  published  in  French, 
in  like  manner,  from  my  unfinished  papers, 
by  my  above-mentioned  friend,  viz.,  Theorie 
des  Peines  et  des  Recompenses,  ^c.,  and  Essai 
sur  la  Taclique  des  AssembUes  Politiques. 
Thus  it  happens,  that  so  far  as  concerns  the 
penal  and  civil  branches  of  law,  the  only 
documentary  evidence  herewith  transmis- 
sible,  from  which  any  conception  of  the  vyork 
now  proffered  can  be  formed,  is  the  testimo- 
nial evidence,  composed  of  the  letters  hereto 
subjoined,  together  with  the  several  oñicial 
testimonies,  spoken  of  or  alluded  to,  in  my 
above-mentioned  and  hereto  also  subjoined 
Letter  to  President  Madison,  and  a Letter  of 
mine  to  the  Emperor  of  Russia,  which,  with 
his  Imperial  Majesty’s  answer  and  my  reply, 
is  also  designad  to  accompany  this  address. 
It  is  my  ambition  to  approye  myself,  Sii, 
yours  and  your  country’s  diligent  and  faith» 
ful  servant,  dEUEMY  Bentham. 
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PAPERS  ON  CODIFICATION 


No.  VIII. 

Jeremy  Bentham,  an  Englishman,  to  the  Citi- 
zens  of  the  several  American  United  States. 

London,  Queen-Square  Place, 
■\Vestminster,  July  1817. 

LETTER  I. 

Testimoniáis  as  to  this  Proposal,  and  its 
Author. 

Friends  and  Fellow-men,  — Ere  this 
reaches  you,  you  may  have  seen,  man}'  of  you, 
what,  some  years  since,  I wrote  to  the  then 
President  of  your  United  States;  — if  so, 
you  will  have  seen  what  in  return  was  writ- 
ten  by  that  chief  functionary  of  yours  to  me. 
You  will  have  seen  the  sortof  Service  which 
it  was  and  is  my  Avish  to  render  to  you.  You 
will  have  seen  whether,  in  the  opinión  of  your 
late  President  Madison  — you  will  have  seen 
whether,  in  the  opinión  of  your  late  Secre- 
tary  of  the  Treasury,  Albert  Gallatin — you 
will  have  seen  whether,  in  the  opinión  of  the 
Governor  of  Pennsylvania,  Simón  Snyder — 
the  Service  itself  promised  and  promises  to 
be  a useful  one ; and  how  far  he  who  thus 
addresses  you  has  been  regarded  as  qualified 
for  the  rendering  it.  The  tract,  in  which 
those  Letters  are  inserted  at  length,  being 
too  bulky  to  admit  of  the  sort  of  circalation 
hoped  to  be  given  to  these,  — short  extracts 
from  them  are  here  subjoined.*  The  title  of 


• (extracts.) 

I.  President  Madison  to  Jeremy  Bentham. 

Washington,  May  üth  lÓlS. 

. . . . “ The  very  distinguished  character  you 
have  established  with  the  world,  by  the  inesti- 
mable gifts  which  your  pen  has  made  to  it.”. . . 

“ That  a digest  of  our  laws  on  sound  prin- 
cipies, with  a purgation  and  reduction  to  a text 
of  the  u?iwritten  part  of  them,  would  be  an  in- 
valuable  improvement,  cannot  be  questioned: 
and  I cheerrully  accede  to  the  opinión  of  Mr. 
Brougham,  that  the  task  could  be  undertaken 
by  no  hand  in  Europe  so  capable  as  yours.” 

II.  Albert  Gallatin,  then  Minister  Plenipoten.. 
liar  y from  the  Ameriean  United  States,  for 
the  signature  of  the  treaty  of  Peace  hetween 
that  Commonwealth  and  the  Kingdom  of 
Great  Britain  and  Ireland,  to  Simón  Snyder, 
Governor  of  Pennsylvania.  London,  ’ IQth 
June  1814. 

“ Mr.  Jeremy  Bentham  intends  to  address 
you,  for  the  purpose  of  making  a gratuitous  ten- 
der of  his  faculties  and  Services,  in  preparing  a 
System  of  civil  and  penal  law  for  the  subsequent 
inspectíon  and  revisión  of  the  legislature  of 

Penn^lvania So  far  as  it  is  practicable, 

Mr.  Bentham  having  devoted  near  forty  years 
to  the  investigation  of  the  subject,  from  his  rare 
talent  of  analysis  and  classification,  appears  par- 
ticularly  fitted  for  the  undertaking.  I nave  ven- 
to  say  so  mucb,  because  those  of  his  works 
which  have  appeared  in  the  most  popular  dress 
Dave  been  published  in  the  French  language.  I 


[No.  VIII. 

it  is  “ Papers  relativo  to  Codification  and 
Public  Instruction,"  ^c.  Copies  of  it,  toge- 
ther  with  copies  of  a circular  address  from 
me,  are  on  their  way  to  the  respective  Go- 
vernors  of  your  States. 

You  may,  I doubt  not,  learn  at  any  time, 
by  asking  him  (though  never  have  I asked 
hiin,)  what  your  present  Secretaiy  of  State, 
late  Minister  Plenipotentiary  in  this  country 
at  this  Court,  John  Quiney  Adams,  has  seen, 
and  heard,  and  knotvs,  and  tbinks  of  me. 

Thus  much  as  to  authority  — intellectual 
authority  : source  of  the  influence  oí  under- 
standing  on  understanding : intellectual  au- 
thority, solé  and  indispensable  foundation  for 
a derivative  judgment : — the  only  sort  of 
judgment  capable  of  being  pronounced  by  any 
man,  in  so  far  as  the  materials  necessary  for 
a self-formed  judgment  fail  of  lying  within 

allude  to  his  ‘ Treatises  on  Legislation,’  and  to 
his  ‘ Theo^  of  Rewards  and  Punishments,’ 
edited  by  Mr.  Diimont,  and  respectively  pub- 
lished in  the  years  1802  and  1011.  These  works 
are  generally  considered  as  the  best  of  the  age 
on  the  subjeets  of  which  they  treat.  Had  not 
other  avocations  prevented,  / would  have  trans. 
lated  the  shortest," 

III.  Simón  Snyder,  Governor  of  Pennsylvania, 
to  David  Meade  Randolph,  'Williamsburgh, 
Virginia,  writtcn  on  the  subject  of  the  above 
Letter,  and  designedfortransmissian  to  Jeremy 
Bentham.  Harrisburg,  3<)th  May  1816. 

“ If  the  letters  had  arrived  previously  to  the 
19th  March  last,  on  which  day  the  legislature  of 
this  State  adjourned,  an  early  exhibition  to  that 

body of  his  proposition,  and  of  which  I 

should  promptly  have  availed  myself,  I am  con- 
fident  would  have  resulted  in  measures  more 
commensurate  with  the  object  of  furnishing  him 
with  Information  to  aid,  and  better  adapted  to 
further  his  generousintentions  towards  Pennsyl- 
vania than  what  is  in  my  power  to  furnish 

Aided  by  these  muniments  and  publications, 
Mr.  Bentham  will  be  enabled,  by  his  talent 
and  research,  to  mature  and  sh^e  his  system 
for  subraission  officiaUy  to  the  legislature.”— 
N.  B.  Unfortunately  none  of  the  above  papers 
have  come  to  hand. . 

IV.  “ Governor's  Message  to  the  Senate  and 
House  of  Representatives  ^ the  Common- 
wealth m Pennsylvania.  Harrisburg,  De- 
cember  Úh  1816.  Jaénes  Peacock,  pr ínter." 

Page  4.  “ This  occasion  is  embraced  to  sub- 
init  to  the  legislature  a communlcation  made  to 
the  governor  by  Mr.  Jeremy  Bentham  of  Lon- 
don, on  the  subject  of  public  law;  which,  though 
dated  14th  July  1814,  was  not  received  until  aft« 
the  adjournment  of  tne  last  legislature.  As  this 
philanthropic  communication  aróse  out  of  sug- 
gestions  of  our  esteemed  fellow-citizen,  Albert 
Gallatin,  his  letter  to  the  governor,  and  Mr.  Ben- 
tham’s,  are  herewith  submitted,  and  also  a letter 
from  the  governor,  and  other  papers  connected 
with  this  highly  interesting  subject.  The  legis- 
lature will  determine  whether,  under  the  circum- 
stances  of  our  as  yet  unconsolidated  Systems  of 
civil  and  criminal  polity,  we  can,  in  the  nrosecu- 
tion  of  this  important  work,  be  benefitea  by  the 
labours  of  the  benevolent  Mr.  Bentham.” 


i.tfTTEk  LJ  JBentham  to  the  Citizens  qf  ike  United  States. 


his  reach.  In  tae  aoove-mentioned  letters, 

you  will,  have  seen  a set  of  testimoniáis 

evidences  as  puré  from  all  alloy  of  sinister 
inter^t,  or  even  personal  and  partial  favour, 
«s  it  is  possible  for  testimoniáis  to  be evi- 

dences, tbe  valué  of  which  no  detraction  can 
diminish,  no  exaggeration  increase. 

While  tJtese  letters  to  you  are  penning, 
comes  from  another  quarter  a sort  of  testi- 
monial, capable  of  being  regarded  by  your  re- 
presentativos in  the  character  of  a precedent. 

As  the  quondam  metrópolis  and  focus  of 
religious  liberty,  and  the  still  remaining  re- 
ceptacle  of  whatsoever  comes  nearest  to  puré 
representativo  democracy  on  any  other  part 
of  tbe  globe  besides  yours,  the  State  of  Ge- 
nova cannot  be  unknown  to  you.  The  intel- 
ligence  I have  to  communicate  to  you  from 
thence  is  this  : — For  the  dravving  up  of  a 
penal  code,  grounded  on  the  principies  of  a 
Work  of  mine,  as  published  in  French,  in  the 
year  1802,  by  my  friend,  Stephen  Dumont, 
Citizen  of  that  commonwealth  — a commis- 
sion  has  just  been  given  to  him:  whensoever 
finished,  it  is  to  be  printed  for  the  use  of  the 
constituted  authorities,  to  whom  it  belongs, 
to  deal  with  it  in  the  character  of  a body  of 
proposed  law,  as,  under  the  ñame  of  Bills, 
Works  the  same  in  Mnd,  differing  only  in  ex- 
tent,  are  dealt  with  in  this  country,  and,  I 
suppose,  in  yours. 

Here,  then,  is  a precedent  already  set : a 
precedent  which,  — if  without  the  praise,  at 
any  rate  without  the  reproach  of  originality, 

— it  belongs  to  your  representatives,  if  it 
seem  good  in  their  eyes  — to  your  represen- 
tatives, Avith  or  without  an  impulse  from  you 
their  constituents  — to  take  into  considera- 
tion  and  put  to  use. 

In  a private  letter,  dated  from  Geneva, 
17th  June  1817,  and  addressed  to  the  man  so 
well  known  to  you  as  the  oldest  and  most  ef- 
ficient  friend  to  mankind  among  English  prac- 
tising  lawyers  — I mean  Sir  Samuel  Romilly 

— after  speaking  of  his  having  received  from 
the  constituted  authorities  a commission  as 
above,  Pierre  Etienne  Louis  Dumont, — more 
commonly  known  by  the  sborter  signatura, 
Etienne  (in  English,  Stephen)  Dumont,  — in 
words,  OI  which  the  following  is  a cióse  trans- 
lation,  proceeds  thus:  — “ Bentham’s  plan  is 
the  basis  of  my  work.  I pursue  his  metbod 
in  respect  of  the  división  into  General  Titles 
and  Particular  Tilles.  In  regard  to  offences, 
I adopt  the  whole  of  his  classification  and 
more  especially  the  great  and  beautiful  idea, 
of  proceeding  in  a uniform  manner,  by  com- 
mencing  with  the  dqfinition  of  the  offence, 
and  following  it  by  an exposition^oí  the  lead- 
ing  terms  of  which  the  definition  is  composed; 
then,  by  a statement  of  the  grounds  or  causes 
of  aggravation,  and  those  of  extenuation, 
applying  to  each  genus  or  species  of  offence. 
This  plan,  which  is  altogether  new,  ha#  » pro- 


digious advantage over every  other:  viz. that 
of  affording,  in  a pre-eminent  degree,  everv 
possible  facility  to  improvement,  in  every 
part  of  the  details.  In  truth,  this  code  will 
rather  be  a set  of  authentic  instructions  for 
the  judges,  than  a collection  of  peremptory 
ordinances.  A greater  latitude  of  discretioii 
will  be  left  to  them  than  was  ever  left  by 
any  code : yet  their  path  being  everywhero 
chalked  out  for  them,  as  it  were  between  two 
parallel  lines,  no  power  that  can  be  called 
arbitrary  is  left  to  them  in  any  part  of  it. 

“ In  the  code  itself  they  will  behold  all 
the  considerations  capable  of  affording  pro- 
per  grounds  for  their  decisión : and,  on  each 
occasion,  it  is  to  the  text  of  the  law  thai, 
in  justification  of  such  application  as,  on 
that  occasion,  they  think  fit  to  make  of  those 
same  grounds,  they  will  all  along  make  refe- 
rence:  for  example,  the  several  grounds  of  ag- 
gravation and  extenuation,  respectively  above 
alluded  to,  on  the  occasion  of  their  being 
brought  to  view,  for  the  purpose  of  justifying 
such  fixations  as  shall  come  to  be  made  of 
the  quantity  of  the  punishment.”*  Thus  far 
Dumont. 

To  the  acceptance  of  an  offer  such  as  the 
present  from  a foreign  hand,  varioiis  are  the 
objections  that  will  be  apt  to  present  them- 
selves  : in  my  first  letter  to  Mr  Madison,  all 
those  have  been  met,  and  will,  I flatter  iny- 
self,  be  found  removed : advantage,  and  with- 
out inconvenience,  will  be  seen  to  be  the 
ultimate  resiilt,  — of  a circumstance  which, 
at  first  sight,  may  be  so  apt  to  appear  objec- 
tionable. 

Of  this  letter,  together  with  the  paper  con- 
taining  those  others  of  which  you  have  just 
seen  extraets,  your  Secretary  of  State,  John 
Quinaj  Adams,  has  done  me  the  honour  to 
take  charge,  for  the  purpose  of  its  being 
transmitted  to  the  Governor  of  your  State. 

Such  are  the  testimonies  submitted  to  yon 
for  the  present,  in  the  character  of  grounds, 
on  which  to  form  a derivative  judgment. 
Now,  then,  my  friends,  such  of  you  as,  on 
this  subject,  — from  such  considerations  as 
are  capable  of  being  compressed  within  the 
compass  of  a sheet  or  two  of  letter-press,  — 
regard  yourselves  as  possessing  the  means  of 
framing  a self-formed  judgment,  — hear  me. 
Hear  an  Englishman,  whose  mind,  by  the 
view  and  prospect  of  the  State  of  governinent 
in  this  seat  of  ill-disguised  despotism  and  self- 
acknowledged  corruption,  would  be  sunk  in 
despondeney,  but  for  the  ray  of  comfort 
which  beams  upon  him  from  your  happier 
clime : — from  your  incorruptible — your  every 
day  more  and  more  flourishing  commonwealth  : 
from  your  government  — the  only  one  ^at 
now  exists,  or  ever  did  exist,  on  the  surface 

• Vide  “ P.S.  26th  Auguat  1817»” 
of  Letter  VIII.— 
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of  the  globe,  in  and  by  whicb  the  advance- 
metit  of  tbe  universal  interest,  in  preference 
to  all  particular  and  narrower  interests,  is  or 
ever  wasthe  end  pursued:  pursiied?  — yes: 
or  in  any  distinct  and  unequivocal  terms,  so 
niucb  as  professed  to  be  pursued. 

LETTEU  II. 

Properties  desirahle  in  a Sody  qf  Laws,  for 
all  Parpases. 

Hear,  then,  from  me,  in  the  first  place,  the 
properties  or  qualities  which,  —ere  it  can  fulfi.1 
the  parpases  for  which  in  your  country  laws 
are,  as  in  every  country  they  ought  to  be, 
madc, — a body  of  laws,  designed  for  all  pur- 
poses  without  exception,  must  be  possesscd 
of : properties  which,  accordingly,  in  a work 
of  this  kind,  may  be  stated  as  being  dcsirable. 
] . Notoriety,  or  rather  aptitude  for  notoriety, 
in  respect  of  its  contents;  2.  Conciseness  ; 
3.  Clearness  in  respect  of  its  language ; 4. 
Compactness  in  respect  of  its  form  ; 5.  Com- 
pletcness,  or  say  all-comprehensiveness,  in  re- 
spect of  its  extent ; 6.  Jntrinsic  usefulness  in 
respect  of  its  character ; 7.  Justijiedness,  i.  e. 
manifested  usefulness,  in  respect  of  the  body 
of  instruction,  by  which,  in  the  form  of  prin- 
cipies and  reasons,  it  ought  to  be  illustrated, 
justified,  recommended,  and  supported. 

In  regard  to  all  these  several  properties,  as 
they  come  to  be  explained,  you  will  have 
to  consider — howfar,  in  their  present  state 
the  body  of  the  laws,  under  which  you  live, 
is  from  being  possessed  of  them  — possessed 
of  them  respectively,  in  a degree  approaching 
to  that  which  is  indisputably  desirable,  and 
añbrds  a promise  of  being  practicable.  You 
will  at  the  same  time  be  able  to  form  some 
sort  of  conception  — not  only  of  my  anxiety 
to  give  to  it  the  benefit  of  them  all  without 
exception,  but,  in  some  general  way,  of  the 
resources  to  which  I look  for  the  accomplish- 
ment  of  so  desirable  a result : resources,  by 
the  contemplation  of  which  has  been  produced 
that  sort  of  conjectural  confidence,  which  you 
have  seen  reposed  in  me  by  so  many  of  the 
distinguished  men,  who  are  at  once  so  happily 
possessed,  and  by  general  acknowledgment  so 
highly  deser  ving,  of  your  more  decided  and 
unrestricted  confidence. 

Of  these  seven  properties,  three,  viz.  clear- 
ness, conciseness,  and  completeness all  of 

them  qualities  intimately  connected  with  one 
another  — will  naturally  present  themselves 
as  being  desirable  in  a literary  work  of  almost 
eny  sort : properties,  the  demand  for  which 
is  at  any  rate  not  peculiar  to  a body  of  law ; 
and  of  which,  on  that  account,  no  particular 
mention  need  here  be  made.  In  regard  to 
completeness,  however,  so  peculiar  will  the 
import  as  well  as  importance  of  this  word  be 
seen,  when  applied  to  a body  of  the  laws 


peculiar  not  only  in  respect  of  utility  but  in 
respect  of  difficulty — nothing  less  than  the 
conversión  of  the  whole  body  of  common  law 
into  statute  law  being  included  in  tbe  import 
of  it — that  the  peculiar  point  of  vie  w in  which, 
on  this  occasion,  it  has  been  necessary  to  con- 
témplate it,  will  necessitate  a particular  men- 
tion of  it  in  this  address. 

In  this  quality,  accordingly, — to  which,  on 
this  particular  occasion,  for  distinction  sake, 
it  may  be  not  improper  to  add  the  appellation 
of  all-comprehensiveness,  — in  this,  together 
with  notoriety  and  justifiedness  — (by  noto- 
riety understand  here,  as  before,  intrinsic  ap- 
titude for  notoriety)  — in  these  will  be  seen 
three  qualities — and  the  only  three  qualities 
— which,  on  the  occasion  of  the  offer  here 
submitted  to  you  respecting  a body  of  laws, 
it  will  be  necessary  for  me  to  hold  up  in  any 
special  manner  to  your  view : all  three  of  them 
as  being  — completeness  as  there  explained 
not  excepted  — such,  as,  till  this  your  prof- 
fered  servant  ventured  on  the  enterprise,  no 
draughtsman  in  legislation  ever  professed  to 
give,  or  for  aught  appears  ever  so  much  as 
thought  of  giving,  in  any  tolerable  degree,  by 
means  of  any  peculiarity  of  plan  or  texture, 
to  the  body  of  his  proposed  laws.  Under  the 
head  of  all-comprehensiveness,  therefore,  as 
applied  to  the  proposed  work  in  question  — 
under  this  head,  no  less  than  under  the  se- 
veral heads  of  notoriety  and  justifiedness,  ex- 
planations  of  considerable  length  will  be  in- 
dispensably  necessary. 

As  to  intrinsic  usefulness,  obvious  as  is  the 
title  it  possesses  to  a place  not  only  in  most 
literary  works,  but  more  particularly  in  this, 
no  less  obvious  will  be  the  non-necessity  of 
making  on  the  present  occasion  any  special 
or  sepárate  mention  of  it : this  being  a qua- 
lity which,  of  course,  and  without  his  being 
at  the  trouble  of  saying  so,  no  m'an  who  ever 
pens  a proposed  law  can  fail  of  being  under- 
stood,  as  wishing  to  be  thought  to  be,  and 
with  whatever  degree  of  sincerity  professing 
to  be,  anxious  in  his  endeavour  to  bestow 
upon  it.  “ Whereas  it  is  expedient”  — only 
upon  British  legislators  could  such  a phrase 
pass  itself  oíf  in  the  character  of  a reason,  or 
for  anything  better  than  a mark  of  dotage. 

But  in  the  ulterior  quality  of  justifiedness, 
i.  e.  manifested  usefulness,  the  qusdity  of  simple 
usefulness  is  included  : justifiedness,  a quality 
in  which,  on  the  present  occasion,  so  much 
attention  will  be  seen  to  have  been  bestowed : 
and  in  this  may  be  seen  a quality,  which  not 
only  has  never  yet  been  endeavoured  to  be 
given  to  any  comprehensive  body  of  laws, 
but,  until  thus  noticed  by  this  your  proffered 
servant,  appears  not  to  have  ever  yet  been 
numbered  by  any  person  among  ihe  propprties 
desirable  in,  or  properly  appertaining  to,  any 
such  work. 
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LETTER  III. 

I.  On  Notoriety,  as  appUed  to  Law. 

As  in  every  other  part  ofthe  field  of  human 
action,  so  in  the  field  of  law,  only  in  so  far 
as  it  is  present  to  the  mind,  can  aiiy  idea  be 
producti  ve  of  any  eflFect.  Ah,  poor  silly  man  1 
that  of  such  a truth,  at  this  time  of  day,  thou 
shouldst  need  to  be  reminded ! 

Yes : only  in  proportion  as  the  conception 
a man  has  of  it  is  clear,  correct,  and  complete, 
can  the  ordinances  of  the  law  be  conformed 
to,  its  benefits  claimed  and  enjoyed,  its  perils 
avoided — those  perils,  with  which  every  path, 
every  step  in  the  field  of  human  action,  mey 
be  encompassed. 

To  lodge  and  fix  in  each  man’s  mind,  that 
portion  of  the  matter  of  lavv  on  which  his  fate 
is  thus  dependent  — exists  there  that  State, 
in  which  this  operation  is  not  amoiig  the  most 
important  duties  of  the  government  ? 

Yet,  where  is  the  State,  by  the  government 
of  which  any  attention  whatsoever  appears  to 
have  been  paid  to  it  ? * 

To  enable  government  to  fulfil  it  to  the 
áighest  degree  possible,  has  ever  been  amongst 
the  most  anxious  of  my  desires. 

For  this  purpose,  means  exirinsic  to  the  law 
itself  present  themselves  of  course  to  every 
mind  : — publishing  them,  for  example,  in 
cheap  editions ; causing  them  to  be  publicly 
read  by  certain  persons  in  certain  places. 

Of  all  such  extrinsic  means  of  notification, 
next  to  nothing,  however,  will  be  the  effect, 
unless  the  matter  of  the  law  be  prepared  for 
the  operation,  by  the  distribiition  made  of  its 
contents,  and  the  form  into  which  they  are 
cast. 

For  this  purpose,  four  leading  principies 
of  división,  wúth  as  many  correspondent  divi- 
sions,  have  been  contemplated  and  employed 
by  me. 

1.  First  principie  of  división For  the  be- 

nefifc  of  each  individual,  sepárate  from  those 

ortions  of  the  matter  of  law  on  which  he 

as  a concern,  all  those  with  which  he  has 
not  any  concern.  Correspondent  división, 
Laws  of  universal  concernment — laws  of  spe- 
cial  or  particular  concernment.  Code,  to  which 
are  consigned  all  laws  of  universal  concern- 
ment, the  General  Code.  Codes,  in  each  of 
which  that  portion  of  the  matter  of  law  in 
which  only  one  or  twof  denominations  or  de- 
scriptions  of  persons  are  concerned.  Particu- 
lar Cades. 

• As  if  from  a rubbish-cart,  a continually  in- 
creasing  and  ever  shapeless  mass  of  law  is,  from 
time  to  time,  shot  down  upon  the  heads  of  the 
people ; and  out  of  this  rubbish,  and  at  his  peril, 
18  each  man  left  to  pick  out  what  belongs  to  him. 
Thus,  in  pouring  forth  law,  does  the  government, 
as  it  is  written,  “ rain  down  snares." 

•f  Two;  as  in  case  of  correlative  situations; 
•uch  as  those  of  hushand  and  wife,  master  and 
VOL.  IV. 


That  portion  of  the  matter  of  law,  with 
which  each  individual  is  concerned  to  be  ac- 
quainted,  will  therefore  consist  of  two  parts: 
viz.  1.  The  General  Code : 2.  The  collection 
of  Particular  Codes ; viz.  those  which  corre- 
spond  to  the  several  particular  situations  in 
society,  which  it  happens  to  him  to  occupy. 

2.  Second  principie  of  división Por  the 

benefit  of  each  individual,  in  that  portion  of 
the  matter  of  law  in  which  he  has  a concern, 
sepárate  from  those  portions  which  he  is  con- 
cerned  to  bearconstantlyin  mind,  those  which 
he  is  not  concerned  to  bear  constantly  in  mind. 
Correspondent  división,  Laws  of  constant  con- 
cernment— laws  of  occasional  concernment. 

By  a law  of  constant  concernment,  under- 
stand  a law  which  applies  itself  to  this  or  that 
incident,  which  is  of  such  a nature,  that  with- 
out  a man’s  having  warning  of  it,  it  may  take 
place  at  any  time : without  his  having  warn- 
ing, and  thence  without  his  having  suflicient 
time  for  considering  with  himself  how  to  act, 
or  for  taking  advice  of  others.  Example  of 
laws  of  constant  concernment : Laws  declaring 
how,  in  case  of  an  unexpected  attack  on  his 
person  or  property,  a man  may,  and  how  he 
may  not,  comport  himself  for  the  purpose  oí 
self-defence. 

Note,  that,  though  in  the  instance  of  such 
laws  as  are  of  constan/  concernment,  the  chance 
of  their  being  present  to  the  mind  at  the  time 
for  action,  is  in  the  highest  degree  dependent 
on  their  brevity  and  corapactness,  — yet,  in 
the  instance  of  such  as  are  of  occasional  con- 
cernment, in  such  sort  as  to  admit  of  time  for 
deliberation  and  consultation,  — though,  even 
in  regard  to  these,  intelligibility  may  be  de- 
stroyed  by  want  of  compactness,  — brevity  is 
comparatively  immaterial.  In  the  case  of  a 
dictionary,  for  example,  the  largest  is  little 
less  easily  consulted  than  the  smallest.  And 
thus  it  is  — thus,  and  no  otherwise  — that 
brevity  and  compactness  may  be  brought  into 
consistency  with  completeness. 

3.  Third  principie  of  división  and  distribu- 

tion In  the  case  of  laws  of  constant  con- 

cernment,— from  such  laws,  on  the  obser  vanee 
of  which  the  greatest  quantity  of  interest  is 
at  stake,  detach  those,  on  the  observance  of 
which  not  so  great  a quantity  of  interest  is 
at  stake.  Use  of  this  separation,  employing 
the  most  efficient  means  in  planting  in  the 
mind  those  portions  of  the  matter  of  law,  on 
the  observance  of  which  the  greatest  quantity 
of  interest  is  at  stake.  Correspondent  divi- 
sión  1 . Laws  of  majar  concernment : 2.  Laws 

of  minor  concernment. 

4.  Fourth  principie  of  división.  — - In  regard 
to  laws  in  general,  but  more  particularly  in 
the  instance  of  such  as  are  of  constant  con- 


servant.  Add  to  these  occasionally,  other  situa- 
tions incidentally  connected  with  the  principal 


PAPERS  ON  CODIPICATION.  VIH. 


cernmcnt,  from  those  principal  portions  of 
matter,  to  which  the  niind  is  not  led  by  any 
other,  and  which  accordingly  cannot  be  kept 
in  mind  otherwise  than  by  themselves,  — se- 
párate all  such  portions  of  subsidiar}/  matter, 
to  which,  especially  when  once  presented  to 
it,  the  mind  will  naturally  be  led  by  those 
same  principal  ones.  In  this  case,  for  ex- 
amplc,  are  rules  and  examples : rules  on  the 
one  hand;  examples  of  those  same  rules  on 
the  other.  Corrcspondent  división, — división 
into  Main-text  and  Expositor;/ -matter. — 
Compared  with  expository-matter,  main-text 
possesses  not  any  thing  by  which  its  continu- 
ance  in,  or  regress  into,  the  mind  is  facili- 
tated.*  But,  siippose  the  main-text  once  vvell 
anchored  in  the  mind,  the  occasional  regress 
of  the  expository-matter  will  lind  a constant 
source  of  facility  in  the  relation  it  bears  to 
the  main-text. 

Separated  from  the  expository-matter,  the 
main-text  would  thus  constitute  a sort  of 
ahridgment  of  the  laiv : an  abridginent  ot  the 
body  at  large,  as  coraposed  of  main-text  and 
expository-  matter  taken  together.  Thus 
there  would  be  given  the  lirst  example  that 
has  cver  been  given,  or  perhaps  imagined,  of  a 
Law  Abridgment,  in  which,  as  far  as  it  went, 
confidence  might  be  reposed  with  safety.  In 
this  way  alone  can  yon  be  assured,  that  what 
is  given  as  and  for  the  expression  of  the  legis- 
lator’s  will,  is  so.f 

• In  a body  of  law,  of  which,  it  being  in  its 
fabric  reasoriab/c,  the  reasonahlcness  is  manifested 
by  a correspondent  and  perpetual  accompaniment 
of  reasons.,  these  reasons  being  deduced  from  the 
universally  prevalent  and  universally  recognised 
principies  of  human  nature,  viz.  human  /éc/iiíg-jj 
intercsts,  desires.,  and  motives,  will  of  themselves 
help  to  lodge,  and  serve  to  keep,  in  the  mind, 
those  portions  of  the  matter  of  law,  of  which  the 

v)iain-text  «ill  rcquire  to  be  composed See 

Letter  V.  Of  Justifiedness,  ^c. 

On  the  gróvmd  ot  consitutiónal  law, — you  who 
on  that  ground  have  so  nobly  shaken  off  the  yoke 
of  English  law — the  system  you  have  already 
is,  as  to  all  essentials,  a model  for  all  nations. 
Accept  these  my  Services,  so  shall  it  be  on  the 
ground  of  penal  law.  so  shall  it  be  on  the  ground 
of  civil  law : accept  my  Services,  at  one  lift  you 
shall  ease  your  necks  of  that  degrading  yoke. 
Without  parliamentary  reform,  Britoin  can- 
not, wiihout  revolution  or  civil  war,  no  other 
monarchy  can,  take  for  a model  the  essentials  of 
your  constiluíional  law : but  on  the  ground  of 
yw/wZlaw,  and  to  no  inconsiderable  extent,  even 
on  the  ground  of  duiZ  law,  might  it — and  with- 
out  cbange  in  any  part  of  the  constitutional 
law-branch,  be^  made  iise  of  as  a model  any. 
where : in  Russia,  in  Spain,  in  IVlorocco.  Henee 
it  was_.and  without  any  thought  or  need  of  be- 
traying  him,  not  any  act  of  self-denying  bene- 
hcence,  (for  my  views  of  the  contagious  influence 
of  reason  in  the  character  of  a precedent,  were 
not  iit  that  time  so  clear  as  they  have  become 
smee)  henee  it  was  that  these  my  Services  were 
offered  to  the  Alexander  of  these  days. 

•)•  Of  the  distinction  between  Main-  Text  and 


In  prose,  or  even  in  verse,  of  that  part  oí 
the  law  w'hich  is  of  universal  and  constant  and 
major  concernment,  the  main-text  might  be 
got  by  heart  in  Schools.  And  to  this  might 
be  added  the  correspondent  part  of  the  body 
of  reasons.X 

That,  on  every  occasion  of  life,  every  man 
should  be  his  own  lawyer  is  plainly  impossible. 
In  many  instances  want  of  talent,  in  any  in- 
stance  want  of  time,  may  suffice  to  tender  it 
so.  But,  on  this  poiiit  as  well  as  on  others, 

Expository-Matter — and  of  themode  in  which, _ 
by  omission  of  the  Expository-Matter,  a son  of 
abridgment  might  be  made,  — take,  upon  a plan 
as  compressed  as  possible,  the  following  exara- 
pies : — 

I.  Main-Tcxt.  Definition  of  a simple  personal 
injury. 

A simple  personal  injury  is — ichere,  •with- 
out LAWFUIi  CAUSE  (1)  individual 
CAUSES,  (2)  or  COJNTRIBUTES  (3)  to 
cause,  to  anoiher,  any  hodily  paiu  or  uneasiness, 
more  or  less  SEVERE  or  SLIGHT,  (4)  with- 
out  any  ulterior  MISCHIEF  (5). 

II.  Expository-Matter. 

To  each  of  thefivc  leading  words  distinguished 
by  capitals,  explanations  are  subjoined  ; in  threé 
of  ihefive  instances,  viz.  Nos.  1,  3,  and  ñ,  these 
explanations  would  serve  alike  for  the  definition 
of  other  oftences ; and  referen  ce  would  accord- 
ingly be  made  to  so  many  General  Tiiles;  in  the 
two  other  instances,  the  explanation  would  per- 
haps have  no  ulterior  application.  In  the  present 
instance,  the  E.vplanatory-Matter  oceupies,  in 
the  whole,  about./Zne  or  six  times  the  space  oceu. 
pied  by  the  Muin-Text.  Here  then  may  be  seen 
an  example,  of  the  amount  of  the  saving  made 
upon  the  burthen  on  the  memory.  As  to  the 
Expository-Maiter,  somc  parts  of  it  apply  to 
cases,  which,  naturally  speaking,  will  be  rarely 
exemplified ; other  parts  may  be  expected  to  be 
anchored  in  the  mind,  by  the  relation  they  bear 
to  human  feelings,  and  to  the  matter  of  the  Main- 
Text- 

Upon  the  whole,  three  propositions  will  serve 
to  cióse  this  subject:  Ist,  On  the  extent  of  the 
notoriety  given  to  the  laws,  depends  eve^  good 
eíTect  it  is  in  their  nature  to  produce:  2.  On  any 
such  endeavour  as  that  of  accomplisbing  this  ob- 
ject,  by  no  legislature  has  any  exertion  been  ever 
bestowed : to  the  accomplishment  of  this  same 
object,  the  whole  forcé  of  this  your  profFered  ser- 
vant’s  mind  has  all  along  been,  and  would  all 
along  be,  applied, 

*,*  Note,  that  with  reference  to  the  matter  of 
the  General  Penal  Code,  a great  part  of  the  mat- 
ter of  the  General  Civil  or  Non- Penal  Code  may 
be  considered  as  bearing  the  relation  of  Exposi- 
tory-Matter.  ThuSj  under  appropriate  penalties, 
the  Penal  Code  having  forbid  the  meddling  with 
property  without  tille,  part  of  tlie  Civil  Code  will 
be  oceupied  in  the  exposition  of  what  belongs  to 
the  several  sorts  of  tilles : and,  of  these,  title  by 
Contract  being  one,  henee  comes  in  that  part 
which  belongs  to  Contraets.  So  likewise  a great 
art  of  the  Constitutional  Codee  such  and  such 
eing  the  rights,  and  powers,  and  duties,  that 
appertain  to  the  several  sorts  of  offices.  Thus 
mucb  for  a clue  to  the  labyrinth : this  is  no  place 
for  the  details. 

X See  letter  V.  Of  JustiJUdness,  as  applied  to 
a body  of  Law. 
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the  further  the  sense  of  independence  can  be 
carried  the  better:  the  better,  if  iiot  in  all 
eyes,  at  any  rate  in  such  as  yours,  By  no 
man  who  is  not  a driveller,  can  it  be  expected 
that  to  every  lawyer  to  whom  he  addresses 
himself  he  should  be  as  dear  as  he  is  to  him- 
self:  no  man  can  have  a lawyer  at  all  times 
at  his  elbow. 

Accept  my  Services,  — in  the  book  of  the 
laws,  my  friends,  so  long  as  the  United  States 
continué  the  United  States,  arnong  yon  and 
your  posterity,  in  every  such  accepting  State, 
shall  every  man,  if  so  it  please  its  appointed 
legislators,  find,  for  most  purposes  of  consul- 
tation,  his  own  lawyer;  a lawyer,  by  whom 
he  can  neither  be  plundered  ñor  betrayed. 

Accept  my  Services,  — no  man  of  tolerably 
liberal  education  but  shall,  if  he  pleases,  know 
. — know,  and  without  eíFort  — much  more  of 
law,  than,  at  the  end  of  the  longest  course 
of  the  intentest  efforts,  it  is  possible  for  the 
ablest  lawyer  to  know  at  prcsent.  No  man,  be 
he  even  without  education  in  other  respects 
— no  man  but,  in  his  leisure  hours,  — so  he 
can  but  read  — raay,  if  so  it  please  him,  know 
more  of  law,  than  the  most  knowing  among 
lawyers  can  possibly  know  of  it  at  present. 

LETTER  IV. 

IT.  Of  Complefeness,  as  applied  to  the  Body  of 

the  Laws:  — and  herein  of  Common  Law. 

To  be  known,  an  object  must  have  exís- 
tence.  But  not  to  have  existence  — to  be  a 
mere  non-entity  — in  this  case,  my  friends,  is 
a portion  — nay,  by  far  the  largest  portion  — 
of  that  which  is  passed  upon  yon  for  law.  I 
speak  of  common  law,  as  the  phrase  is : of 
the  whole  of  common  law.  When  men  say 
to  you,  the  common  law  does  this  — the 
common  law  does  that — for  whatsoever  there 
is  of  reality,  look  not  beyond  the  two  words 
that  are  thus  employed.  In  these  words  you 
have  a ñame,  pretended  to  be  the  ñame  of  a 
really  existing  object:  — look  for  any  such 
existing  object  — look  for  it  till  doomsday, 
no  such  object  will  you  find. 

Great  is  Diana  of  the  Ephesians ! cried  the 
priests  of  the  Ephesian  Temple,  by  whom 
Diana  was  passed  upon  the  people  as  the  ñame 
of  a really  existing  goddess : Diana  a goddess : 
and  of  that  goddess,  the  statue,  if  not  the 
very  person,  at  any  rate  the  express  iinage. 

Great  is  Minerva  of  the  Athenians!  cried 
at  that  same  time  — you  need  not  doubt  of 

it the  priests  of  the  Temple  of  Minerva  at 

Athens : that  Athens  at  which  St.  Paul  made 
known,  for  the  first  time,  the  unknown  God. 
The  priests  of  Athens  had  their  goddess  of 
wisdom : it  was  this  Minerva.  The  la\yyers 
of  the  English  School  have  her  twin  sister, 
their  Goddess  of  Reason.  The  law  (mean- 
jng  the  common  law)  “ The  law ' ('says  one 
of  her  chief  priests,  Blackstone)  “ is  the 
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perfectionof  reason.”  By  the  author  of  the 

book  on  Ecclesiastical  Polity,  Hooker, for 

between  lawyercraft  and  priestcraft  there  has 
always  been  the  closest  alliance— the  law 
had  long  before  been  discovered  to  be  a supcr- 
natural  person,  and  that  person  of  the  femi- 
nine  gender.  Yes:  exactly  as  much  of  reality 
was  there,  and  is  there,  corresponding  to  the 
Word  Minerva,  — as  there  is,  or  ever  has 
been,  corresponding  to  the  compound  appel- 
lative  common  law. 

Would  you  wish  to  know  what  a law  — a 

real  law  — is  ? Open  the  statute-book : in 

every  statute  you  have  a real  law:  behold  in 
that  the  really  existing  object : — the  genuirie 
object,  of  which  the  counterfeit,  and  pretend- 
ed counterpart,  is  endeavoured  to  be  put  off 
upon  you  by  a lawyer,  as  often  as  in  any  dis- 
course  of  his  the  word  common  law  is  to  be 
found. 

Common  law  the  ñame  of  an  existent 
object?  — Oh  mischievous  delusion — Oh  im- 
pudent  iinposture ! Behold,  my  friends,  how, 
by  a single  letter  of  the  alphabet,  you  may 
delect  it.  The  next  time  you  hear  a lawyer 
trumpeting  forth  his  common  law,  cali  upon 
him  to  produce  a common  lato : defy  him  to 
produce  so  much  as  any  one  really  existing 
object,  of  which  he  will  have  the  elTrontery 
to  say,  that  that  compound  word  of  his  is  the 
ñame.  Let  him  look  for  it  till  doomsday,  no 
such  object  will  he  find. 

Of  an  individual,  no : hut  of  an  agyregate, 
yes.  Will  that  be  his  answer  ? Possibly ; for 
none  more  plausible  will  he  find  any  where. 
Plausible  the  first  moment,  what  becomes  of 
it  the  next  ? An  aggregate  ? Of  what  can  it 
be  but  of  individuáis?  An  individual  com- 
mon law  — no  such  thing,  you  have  acknow- 
ledged,  is  to  be  found.  Then  where  is  the 
matter,  of  which  your  aggregate  is  composed  ? 

No : — as  soon  will  be  find  a hody  of  men 

without  a man  in  it,  or  a wood  without  a tree 
in  it,  as  a thing  which,  without  havinga  com- 
mon law  in  it,  can  with  truth  be  styled  the 
Common  Law. 

Unfortunately,  my  friends, — unfortunately 
for  US  and  you  — in  the  very  language  which 
we  all  speak,  there  is  a peculiarity,  in  a pe- 
culiar degree  favourable  to  this  imposture. 
Not  in  any  existing  European  language  but 
ours,  is  the  same  word  in  use  to  be  employed 
to  denote  the  real  and  the  fictitious  entity : 
not  in  the  ancient  Latin,  ñor  in  any  of  the 
modern  languages  deriven  from  it : not  in  the 
ancient  Germán,  ñor  in  any  oí  the  modern 
languages  derived  from  it. 

Behold  here  the  source  of  the  deception. 
But  in  the  mind  of  any  man,  by  whom  this 
warning  has  been  received,  no  deception  will 
it  produce,  unless  in  this  instance  imposture 
be  more  acceptable  to  him  than  truth.  In 
the  articlea  — in  the  single  letter  a_he 
has  an  Ithuriel’s  spear : by  the  toucb  of  it 
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he  mii>,  as  often  as  he  picases,  lay  haré  the 
iinposture.  A statuic  law,  yes : a common  law, 
lio : no  siich  thiiig  to  be  found. 

Be  it  a reality  — be  it  a mere  fiction  — 
whiit  is  biit  too  undeiiiable,  and  too  severely 
felt,  a something  all  this  while  there  is,  with 
wbich  vou  are  ever  and  anón  perplexed  and 
plagucd,  under  the  iiame  of  common  law. 

“ Yes,”  savs  our  lawyer  : “ and,  allowing 
to  yon  that  in  common  law  there  is  no  such 
thing  as  a law,  yet  what  yon  will  not  deny 

— and  what  will  equally  siiit  my  pnrpose, 

is that  such  things  there  are  — yes,  and  in 

no  small  abimdance  — such  things  there  are 
as  rules  of  law.”  So  much  for  our  lawyer. 

Rules  9 yes,  say  I : Rules  of  law  9 No. 
These  rules,  who  are  they  made  by  ? To  this 
question,  to  find  any  positive  answer  is  pos- 
sible  or  not,  as  it  may  happen.  But  what  is 
not  only  always  possible,  but  always  true,  is 

— that  the  person  or  persons,  — by  whom 
these  Tules,  whatever  they  are,  are  made, — 
is  or  are,  in  every  instance,  without  excep- 
tion,  a person  or  persons,  who,  in  respect  of 
any  part  he  or  they  may  take,  or  be  supposed 
to  take,  in  the  laying  down  of  any  such  rules, 

— have  not  any  title  to  inake  law,  or  to  join 
in  makiug  law. 

The  sort  of  person,  whose  case,  among 
those  who  have  not  a title  to  make  law, 
comes  nearest  to  the  case  of  those  who  have, 
is  a judge.  But  no  law  does  any  judge,  as 
such,  ever  so  much  as  pretend  to  make,  or 
to  bear  any  part  in  making. 

What,  if  passed,  he  would  take  upon  him 
to  say  he  does  is  — to  declare  law : to  declare 
what,  in  the  instance  in  question,  is  law : to 
declare  that  a discourse,  coinposed  of  such 
or  such  a set  of  words,  is  a rule  of  law.  Thus 
speaking,  he  would  be  speaking  the  words 
put  into  bis  mouth  by  Blackstone. 

Meantime,  — be  it  or  be  it  not,  a rule  of 
law, — here  at  any  rate  is  a rule,  wbich,  having 
been  made,  must  have  been  made  by  some- 
body.  What  is  more,  not  only  has  it  been 
made,  but,  by  some  judge  whose  duty  it  is 

to  give  to  real  laws  the  eífect  of  law the 

effect  of  a law,  as  if  it  were  a real  law,  has 
been  given  to  it.  The  eífect?  and  what  eflFect? 
exactly  the  same  as  if  the  words  which  it  is 
connposed  of  were  so  many  words,  consti- 
tuting  the  whole  or  a part  of  some  really 
existing  law. 

In  the  words  in  question,  the  rule  in  ques- 
tion, was  it  then  ever  declared  before? If 

not,  then  in  truth  and  effect,  though  not  in 
words,  the  judge,  by  whom  this  ruléis  declared 
to  be  a rule  of  law,  does,  in  so  declaring  it, 
and  acting  upon  it,  take  upon  himself  to 
make  a law ; to  make  a law : and  this  is  the 
pretended  law  he  tnkes  upon  him  to  make. 

It  it  was  declared  before,  then  not  having 
been  made  by  a legislator,  it  must  have  had 
ÜDi  its  maker  sume  person  be  he  who  he  may, 


of  whom  thus  much  is  known,  viz.  that,  in 
the  matter  in  question,  no  right  had  he  to 
make  law  : for  its  maker,  either  some  judge 
— that  is,  a man  who  does  not  pretend  to 
have  any  right  to  make  law ; or  some  other 
man  who  was  still  further  from  having  any 
such  right  than  a judge  is. 

At  any  rate,  not  having  been  made  by  any 
one  of  your  respective  legislatures,  this  thing 
then,  which,  by  your  judges  and  your  other 
lawyers,  is  passed  off  upon  you  as  and  for  a 
rule  of  law,  viz.  of  English  common  law  — 
if  not  by  a judge,  by  whom  then  was  it  made? 
for  laws  do  not  make  themselves,  any  more 
than  sitares  or  scourges.  ' 

Of  all  persons,  who,  on  the  making  of  it, 
can  be  supposed  to  have  had  a part,  the  only 
individual,  in  relation  to  whom  you  can  have 
any  complete  assurance  of  his  having  had  a 
part  in  the  making  of  it,  is  a printer : the 
printer,  by  whom  the  first  printed  book  in 
which  it  was  to  be  found  was  printed. 

But,  though  it  is  not  without  example  for 
the  man  by  whom  a book  is  printed  to  have 
been  himself  the  author  of  it,  examples  of 
this  sort  are  comparatively  rare.  In  the  or- 
dinary  case  then,  here  you  have  two  persons, 
who  have,  each  of  them,  borne  a part  in  the 
making  of  this  discourse,  which  is  palmed 
upon  you  for  law : two  persons,  who  to  you, 
let  it  never  be  forgotten,  are  both  foreigners. 

This  book  then,  on  what  ground  is  it  that 
the  author  and  the  printer  together  can  have 
thus  taken  upon  them  to  pass  it  off — to  pass 
it  off  in  the  first  place  upon  us,  — in  the  next 
place  (such  is  your  goodness)  upon  you  as 
and  for  a book  of  law  ? 

First  or  last,  the  ground  — at  any  rate  the 
most  plausible  ground  that  can  be  made, 
comes  to  this.  A portion  of  discourse,  said 
to  have  been  uttered  by  some  judge  — by 
some  judge,  on  the  occasion  of  some  decisión 
pronounced  by  him  in  the  course  of  a suit  at 
law.  Of  this  description,  take  it  at  the  best, 
was,  or  in  the  book  was  so  said  to  have  been, 
this  pretended  rule  of  law : a pretended  rule, 
of  law  made,  or  pretended  to  have  been  made, 
by  a functionary,  who,  as  such,  neither  had, 
ñor  (as  you  have  seen)  could  so  much  as  have 
pretended  to  have,  any  right  or  title  to  make 
law,  or  so  much  as  to  bear  any  part  in  the 
making  of  any  one  law. 

Yet,  in  relation  to  law,  be  he  who  he  may, 
this  judge  not  only  claimed  a right  to  do, 
but  has  an  indisputable  right  to  do  something. 
What  is  this  something?  Take,  in  the  first 
place,  to  render  the  matter  intelligible,  the 
case  of  the  only  real  sort  of  law.  Statute  law : 
and  suppose  that  the  sort  of  law  under  which 
the  judge  is  acting.  What  in  this  case  is  it 
that,  in  relation  to  this  same  law,  he  has  to 
do  ? By  some  person  — say  a plaintiff — the 
judge  has  been  called  upon  to  do  something 
at  his  instance : something  at  the  charge  of 
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some  other  person  whd,  if  he  opposes  what 
is  thus  called  for,  becomes  thereby  a defen- 
dant.  “ Why  is  it  that  I am  to  do  this, 
which  you  are  tbus  calling  upon  me  to  do  ?” 
says  the  judge : “ Because  (says  the  plain- 
tiflO  a law  there  is,  which,  in  the  event  of 
your  being  called  upon  by  a person  circum- 
stanced  as  I am,  has  ordained  that,  at  the 
charge  of  a person  circumstanced  as  the  de- 
fendant  is,  a person,  circumstanced  as  you 
are,  shall  so  do.”  This  law  says  so  and  so  : 
look  at  it  here  if  you  have  need : it  is  a dis- 
course  which  is  in  print ; and  to  which,  at 
such  or  such  a time,  by  the  constituted  au- 
thorities,  whose  undisputed  right  it  was  to  do 
80,  was  given  the  ñame  and  forcé  of  law. 

Hearing  this,  or  to  this  eíFect,  the  judge — 
(the  facts  on  which  the  plaintiíF gi’ounds  him- 
self  being  regarded  as  proved)  — the  judge, 
does  he  do  that  which  by  the  plaintiíF  he  is 
thus  called  upon  to  do  ? What  he  thereupon 
and  thereby  declares  — declares  expressly,  or 
by  necessary  implication,  is  — that  the  por- 
tion  of  law,  in  virtue  of  which  the  plaintiíF 
called  upon  him  so  to  do,  is  a portion  of  law 
made  and  endued  with  the  forcé  of  law,  by 
an  authority  competent  so  to  do : and  that 
of  this  discourse  the  true  sense  is  the  very 
sense  which  the  plaintiíF,  on  the  occasion  of 
the'application  so  made  by  him,  has  been  as- 
cribing  to  it. 

Thus  doing,  what  is  it  that,  in  current  lan- 
guage,  the  judge  is  said  to  have  been  doing? 
Answer  : pronouncing  a decisión:  a judicial 
decisión  : in  particular  a judgment,  or  a de- 
cree. Soraetimes  it  is  called  by  the  one  ñame, 
sometimesbythe  other:  whereupon,in  virtue, 
and  in  pursuance  of  this  decisión,  if  need  be, 
oiit  goes  moreover  in  his  ñame  an  order  — a 
writ  — a rule:  — sometimes  it  is  called  by 
one  of  these  ñames,  sometimes  by  another : — 
but  if  it  be  a rule,  nothing  more  than  a par- 
ticular rule,  bearing  upon  the  individual  per- 
sons  and  things  in  question  : — at  any  late, 
ordering  the  defendant  to  do  so  and  so,  or 
ordering  or  empovvering  somebody  else  to  do 
so  and  so  at  his  charge. 

That  you  may  see  the  more  clearly  what 
is  done  under  sham  law,  herein  above  then 
you  have  an  account  of  what  takes  place 
iinder  real  law.  Well  now,  suppose  statute 
law  out  of  the  case,  what  is  done  is  done  then 
in  the  ñame  of  the  common  law.  In  this  case 
then,  observe  what  there  is  of  reality,  and 
what  there  is  of  fiction.  What,  in  this  case, 
supposing  the  matter  contestad  really  has 
place,  is,  as  in  the  other  case,  a decisión  ; a 
decisión  pronounced  by  a judge : say  by  that 
same  judge : a decisión,  by  which  expression 
Í8  given  to  an  act  of  his  judgment,  followed 
by  an  order,  or  what  is  equivalent,  by  which 
expression  is  given  to  an  act  of  his  wiU.^  The 
order  is  but  particular : the  decisión  is  in  the 
same  case. 
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But,  to  justify  him  in  the  pronouncing  of 
this  decisión,  something  which  men  are  pre- 
pared to  receive  as  law  is  necessary.  Real 
law,  by  the  supposition  there  is  nono:  lieti- 
tious  law  must  therefore  be  feigncd  for  the 
purpose.  What  does  he  then? — As  above. 
under  the  ñame  of  a rule  of  law,  either  he 
makes  for  the  purpose  a piece  of  law  of 
his  own,  — or,  as  above,  he  refers  to,  and 
adopts,  and  employs  for  his  justification,  a 
piece  of  law  already  made,  or  said  to  have 
been  already  made,  by  some  other  judge  or 
judges. 

What  must  all  this  while  be  acknowledged 
is  — that,  setting  aside  the  question  of  its 
propriety  and  utility  in  other  respects  — if, 
so  far  as  regards  certuinty,  — viz.  on  the  part 
of  the  decisión,  certainty,  and  on  the  part  of 
those  persons  whose  lot  depends  on  it,  the 
faculty  of  being  assured  beforehand  what  it 
will  eventually  be  — a decisión  grounded  on 
this  sham  law  were  upon  a par  with  a decisión 
grounded  on  statute  law,  thus  far  at  least  it 
w'ould  come  to  the  same  thing;  and  it  vvould 
be  matter  of  indiíference,  whether  the  rule 
acted  upon  were  put  into  the  state  of  statute 
law,  or  kept  in  the  State  of  common  law.  In 
that  case,  for  detennining  the  utility  of  the 
proposed  operation  called  codification,  the  only 
question  might  be — as  between  the  tvvo  sorts 
of  law — which  of  the  tvvo,  their  respective 
sources  considered,  aíForded,  generally  speak- 
ing,  the  fairest  promise  of  being  most  condu- 
cive  tothe  universal  interest? — that  which, 
at  the  present  time,  in  contemplation  of  the 
exigences  of  the  present  time,  vvould  have  for 
its  aiithors  citizens  of  the  state,  mostly  na- 
tives  of  the  country,  — chosen  by  the  rest  of 
the  citizens,  in  like  manner  mostly  natives, 
— or  that  which,  in  the  course  of  severa! 
hundred  years,  vv'as  made  at  diíFerent  times  by 
from  one  to  íive  persons,  every  one  of  them 
appointed  by  a monarch  — byamonarch,  un- 
der a constitution,  of  which,  oven  in  its  most 
im  pro  ved  state,  the  yoke  was  tound  by  you 
to  be  so  grievous,  that,  at  the  imminent  peril 
of  your  lives  and  fortunes,  and,  by  the  actual 
sacrifice  of  them  to  no  small  extent,  you 
resolved  to  shake  it  oíF,  and  shook  it  otF 
accordingly. 

Thus  much  as  to  what,  for  illustration  sake, 
may  btf  conceived  to  have  been  the  case.  But 
alas!  look  to  what  is  really  the  case,  the  more 
closely  you  examine  into  it,  the  more  clearly 
will  you  perceive,  that  even  on  the  ground  of 
certainty,  no  comparison  will  this  sham  law 
be  able  to  stand  vv'ith  real  law.  Yes:  as  vvell 
in  point  of  stahility  might  you  compare  the 
vvaves  of  the  ocean  with  the  rock  they  beat 
upon,  as  in  point  of  certainty  common  law 
with  statute  law:  — with  this  only  gcnume 
sort  of  law,  which  it  is  here  proposed  to  sub- 
stitute  throughout  to  that  spurious  sort. 

Suppose  then,  my  friend,  whoever  you  are, 
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_ suppose  tliat,  on  tlie  strength  of  this  or 
that  supposed  particular  decisión,  or  this  or 
tlmt  yencral  rule,  by  the  advice  of  a lavvyer 
wboiíi  you  ha  ve  consulted,  a suit  at  law  has 
becn  engaged  in  by  you,  either  in  the  sitiia- 
tion  of  plaintiíF,  or  in  the  sitiiation  of  defen- 
dant;  for  simplicity  salce,  say  in  that  of  plain- 
tiíf:  if  in  that  of  defendant,  the  same  or  the 
correspondent  observations  vvill  still  apply. 

In  appcarance,  suppose  this  decisión  ever 
so  clearly  decisive  in  your  favour.  Observe 
bow  many  and  what  chances  there  are  of  its 
proving  insuíTicient : insuflicient,  and  by  rea- 
son  of  its  insufliciency  occasioning  you  to  lose 
your  cause.  Observe  the  list  of  objections  — 
observe  the  alleged  grounds  or  causes  of  in- 
validation;  grounds  or  causes  more  or  less 
peremptory,  through  which  it  has  to  run  the 
gauntlet. 

Of  the  rules  in  qucstion  so  improperly  called 
rules  of  law,  the  sources  are,  as  above,  de- 
cisions:  of  these  general  rules,  particular 
decisioas:  from  preceding  decisions  come 
rules,  and  from  these  rules  again  succeeding 
decisions. 

Out  of  these  rules  and  decisions  are  made 
treatises  and  ahridgments ; treatises,  con- 
taining,  with  or  withoiit  rules,  argumcnta- 
tion  about  rules ; ahridgments,  containing 
alleged  rules,  with  or  without  — commonly 
without  — the  argumentation  out  of  which 
the  rules  were  spun,  and  in  which  they  were 
drowned. 

The  books,  in  which  are  containcd  the  de- 
cisions said  to  have  been  pronounced  on  each 
individual  occasion,  with  the  argumentation 
by  which  they  are  said  to  have  been  preceded, 
and  the  rules  which  in  the  course  of  that 
argumentation  are  supposed  to  have  been 
laid  down  as  referred  to,  are  called  Eeport 
Books. 

Behold  now  a sample  of  the  objections  — 
of  the  alleged  causes  of  invalidity  or  insuffi- 
cieney,  on  the  ground  of  any  one  of  which, 
much  more  of  all  of  them  or  a number  of  them 
together,  the  decisión  or  supposed  decisión,  on 
which  the  confidence  of  your  advisers  rested, 
may  by  the  judge  be  found  to  be  insutRcient: 
insufficient  in  such  sort  that,  in  consequence 
of  the  alleged  insufficieney,  you  willlose  your 
cause.  Behold  them,  if  your  patience  serves 
you,  here  below.* 

_ • 1.  If  there  be  but  o?te  report  book  in  ques- 
tion,  the  reputation  of  the  repórter  not  posilivcly 
liigh  in  the  scale  of  accuracy, 

2.  If  there  be  two  report  books  reporting  the 
same  cause,  and  giving  statements  in  any  mate- 
rial particular  ditferent,_of  that  which  is  in  your 
favour  the  r^utation  in  the  scale  of  accuracy  not 
so  high  as  OI  that  which  is  against  you:  if,  on 
either  side,  or  on  both  sides,  conflicting  reports 
more  than  one,  confusión  and  uncertainty  pro- 
portionable. 

'^hole  aggregate  of  the  relevant  faets 
notsulfidcntly  stated:  if  it  had  been,  the  deci- 


Thus  in  the  case  of  common  law.  In  the 
case  of  statute  law,  of  all  these  sources  of 
uncertainty  and  insecurity  what  is  the  number 
that  can  have  place  ? Not  one.  In  the  case 


sion,  or  th.e  rule,  would  not  have  been,  as  it  now 
appears  to  be,  in  your  favour. 

4.  The  matter  in  dispute  was  not  of  such  valué, 
as  to  have  engaged,  either  on  the  part  of  the  ar. 
giiing  counsel  on  the  side  opposite  to  yours,  or  on 
the  part  of  the  judge,  a degree  of  attention  suffi- 
cient  to  warrant  the  placing  any  such  reliance  on 
the  decisión,  or  the  rule,  as  is  or  can  be  adequate 
to  your  purpose. 

6.  On  the  side  opposite  to  the  decisión,  or  the 
rule  relied  upon  by  you,  the  counsel  was  not  of 
such  knownability,  as  to  have  brought  out  against 
it  all  the  objections  that  might  have  been  brought 
out. 

tí.  Of  the  point,  on  which  the  particular  deci- 
sión in  question  was  grounded, — the  importance, 
with  reíerence  to  the  ultímate  result  of  the  cause 
to  the  parties,  was  not  so  great  as  to  have  attracted 
to  it,  on  the  part  of  the  counsel  as  above,  or  the 
judge,  a portion  of  attention  adequate  to  the  par- 
póse : with  reference  to  the  principal  point,  this 
collateral  point  was  either  altogetner  irrelevant, 
or  but  coUaterally  and  weakly  relevant. 

7.  I.  In  case  of  unanimity  real  or  apparent,  the 
reputation  of  the  judges  in  general,  or  of  the 
presiding  judge,  was  but  low : — low,viz.  either  in 
the  scale  of  probity,  or  else  in  the  scale  of  intel- 
Icctual  aptitude. 

8.  II.  In  the  particular  class  of  cases  in  ques- 
tion, without  prejudice  to  probity  or  intellectual 
aptitude,  the  State  of  the  times  was  such,  as 
would  naturally  be  productive  of  a too  favourable 
prepossession,  in  favour  of  the  decisión  or  rule 
on  which  you  lean. 

9.  III.  In  a case  of  known  want  of  unanimity, 
the  reputation  of  the  judges,  by  whose  prepon - 
derant  suíTrages  the  decisión  on  which  you  oear 
was  pronounced,  or  the  rule  laid  down,  was  not 
so  high  in  the  scale  of  reputation,  as  that  of  the 
judge  or  judges  who  were  on  the  opposite  side. 

10.  IV.  The  opinión  of  the  bar  was  in  general 
decidedly  and  notoriously  adverse  to  the  decisión, 
or  the  rule,  on  which  you  lean. 

11.  The  printed  and  published  decisions  in 
question,  overruled  by  an  unprinted  and  unpub- 
lished  one,  the  report  of  which  is  inaccessible, 
and  even  unknown,  to  every  man,^  but  the  one, 
who  happening  tobe  possessed  of  itin  manuscript 
comes  out  with  it,  ir  it  happens  to  suit  bis  pur- 
pose ; otherwise  not. 

12  to  21.  In  case  of  decisions,  two  or  more, 
pronounced,  or  rules  laid  down,— whether  at  the 
same  time  by  judicatories  of  equal  authority,  or 
at  different  times  by  the  samejudicatory, — some 
favourable  to  you,  others  adverse,— in  this  case, 
while  the  above  objections  are  opposed  to  those 
which  are  in  your  favour,  the  grounds  of  confi- 
dence, respectively  opposite  to  these  objections, 
may,  in  many  of  the  instances,  be  employed  in 
support  of  such  decisions  or  rules  as  appear  to  be 
against  you. 

22.  Tnus  stands  the  matter  in  England,  and 
thence  in  your  several  American  United  States. 
In  any  one  of  these  States,  add  the  ulterior  sóurce 
of  doubtand  uncertainty  to  your  prejudice,  which 
may  have  place,  in  respect  of  relevaney  to  the 
State  of  law  and  society  in  these  States  in  general, 
or  in  your  own  in  particular. 
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of  statute  law,  no  law  can  ever  come  into 
competition  with  any  law  of  posterior  date. 

To  the  necessary  uncertainty  of  common 
law,  add  now  its  equally  necessary  incorrigi- 
btlity:  in^orri^bility,  as  in  relation  to  all 
other  points  of  imperfection,  so  in  a particular 
manner  in  relation  to  this.  Imperfections  in 
statute  law  are  continually  cured  by  statute 
law : imperfections  in  common  law  can  naver 
be  thoroughly  cured  by  common  law.  By 
common  law  they  can  not  be  cured':  and  by 
statute  law  it  has  never  been  the  fashion  to 
cure  them.  Without  the  concurrence  of  law- 
yers,  non-lawyers  in  the  legislature  would  not 
know  how,  or  would  be  afraid  to  attempt,  to 
cure  them : but  to  lawyers,  to  bestow  any 
such  concurrence  is  not,  generally  speaking, 
by  any  means  pleasant.  In  common  law,  they 
behold,  as  you  have  seen,  the  goddess  of  their 
idolatry : by  anything  that  contributes  to  the 
lessening  of  her  glory,  they  have  notliing  to 
gain,  they  have  much  to  lose. 

By  common  law,  I say,  imperfections  in 
common  law  never  can  be  cured.  By  every 
attempt  made  at  any  such  cure,  whether  for 
the  moment  the  particular  mischief  in  ques- 
tion  be  or  be  not  excluded,  general  uncer- 
tainty— a disease,  with  which  as  with  a palsy, 
the  whole  frame  of  this  fictitious  body  is 
shaken — is  a sure  result.  If,  by  the  judica- 
tory  in  question,  on  the  occasion  in  question, 
the  authority  of  the  decisión  or  the  rule  in 
question  can  be  overthrown,  so  by  this  same 
or  any  other  such  judicatory  may  any  other: 
.in  this  way  may  the  authority  of  the  whole 
System  of  common  law  be  shaken : shaken, 
and  with  it,  in  so  far  as  the  contrariety  is 
known,  the  confidence  hitherto  so  generally, 
but  always  so  unwarrantably,  reposed  in  it. 

To  save  it  from  this  reproach,  rccourse  has 
been  had  to  one  or  other  of  two  expedients ; 
viz.  forced  construction,  or  distinction. 

First  then  as  to  forced  construction,  Upon 
the  phrase  employed  in  giviiig  expression  to 
the  decisión  or  the  rule  in  question,  the  judge 
piits  a sense  of  his  own,  such  as  no  other  man 
upon  earth  would  have  thought  of  putting 
upon  it.  But,  by  this  remedy,  the  disease, 
instead  of  being  cured,  is  aggravated.  The 
more  extensivo  a man’s  acquaintance  is  with 
the  language  of  common  law,  the  greater  the 
number  he  finds  of  these  forced  constructions : 
and  the  greater  the  number  of  them  thus 
found,  the  better  grounded,  and  naturally  the 
stronger,  is  the  general  assurance  thus  ob- 
tained,  that  the  whole  of  the  field  over  which 
the  dominión  of  common  law  has  extended 
itself,  has  been  thick  sown  by  her  with  man- 
traps. 

Thus  much  as  io  forced  construction.  Now 
as  to  distinction : taking  a distinction  as  the 
phrase  is. 

In  a statute  law,  on  the  occasion  of  every 
rule  there  laid  down,  a sort  of  caution,  which 


by  the  penman  is  observed  of  course,  is to 

ask  himself  whether  his  purpose  requires  that 
the  rule  should  be  conformed  to  thronghout 
the  whole  of  the  extent  which  the  words  of 
it  import, — or  whether,  to  give  a correct  ex- 
pression to  his  meaning,  there  may  not  be 
this  or  that  exception,  that  requires  to  be 
taken  out  of  it : and  if  yes,  set  down  of  course 
is  the  description  of  all  such  particular  excep- 
tions^  in  the  train  of  the  general  rule.  This 

being  the  case,  one  good  consequencc  is 

that  whatsoever  notification  is  given  to  the 
general  rule,  is  given  — and,  at  the  same  time, 
to  all  the  several  exceptions,  by  which  its  ex- 
tent is  limited,  and  its  import  fixed. 

Such  being  in  this  respect  the  case  under 
statute  law,  observe  now  how  it  is  under 
common  law.  Open  a book  of  common  law, 
— be  it  report-book  — be  it  abridgment  — 
be  it  treatise,  — ainong  rules  by  dozens  and  by 
scores,  scarcely  will  you  find  one,  but  what, 
if  it  be  not  itself  an  exception  to  another,  or 
even  if  it  is,  has  exceptions  tacked  to  it.  I3ut 
those  exceptions  — at  what  time  was  it  that 
they  were  respectively  tacked  to  it  ? At  the 
time  of  laying  down  the  general  rule  ? No : 
but  each  of  them  at  a different  time : on  the 
occasion  of  this  or  that  one  decisión  was  the 
general  rule  laid  down : on  the  occasion  of  so 
many  different  decisions,  pronounced  each  of 
them  at  a different  point  of  time,  these  se- 
vera/ particular  rules. 

When  an  exception  of  this  sort  is  applied 
to,  or  rather  taken  out  of,  a rule,  — thus  it 
is  that  a distinction  is  said  to  be  talien.  But, 
to  the  possible  number  of  these  distinctions 
never  can  there  be  any  adequate  assurance  of 
an  end.  What  is  the  consequencc  ? (hat  in 
the  whole  body  of  rules,  such  as  they  are,  of 
which  this  common  law  is  composed,  seldom 
can  you  find  one,  which  is  not  pregnant  with 
deceit  and  disappointment  Say  that,  here  or 
there,  this  or  that  one  there  may  be,  to  which 
at  no  time  any  exception,  — or,  if  exceptions 
have  been  attached  to  it  already,  any  ulterior 
exception,  — M'ould  ever  be  attached.  But, 
whatsoever  just  ground  for  confidence  to  be 
reposed  on  might  be  framed  by  these  few  trust- 
worthy  ones,  is  destroyed  by  the  multitude 
of  untrust-worthy  ones,  with  which  they  are 
encompassed  and  confounded:  I say,  con- 
foiinded,  — for  to  the  trust- worthy  ones  no 
ear-mark  is  there,  whereby  they  can  be  dis- 
tinguished  from  the  untrust-worthy  ones. 

To  apply  this  general  matter  to  your  own 
particular  case,  my  friend,  as  above  supposed. 
First,  see  how  you  may  be  disappointed  and 
ruined,  by  means  of  a forced  construction.  The 
decisión  or  the  rule  upon  which,  as  above, 
vour  leaning  was,  is,  as  it  stands,  cleai  ly  in 
your  favour.  But,  authorised  by  a piaclicc  so 
extensively  pursued  and  so  familiar  to  every 
body, — the  judge,  to  compass  his  ohject, 
whatever  it  may  be,  has  recourse  to  the  ex- 
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peilient  of  a forced  construction : he  puta  a 
new,  and  till  then  never  imagined  sense,  upon 
tlie  words,  either  of  this  very  decisión  or  this 
very  rule  in  which  yoiir  trust  was,  or  of  soine 
otiier,  which,  by  this  means,  is  set  in  oppo- 
sition  to  it,  and  enables  him  to  destroy  the 
eíTtíct  of  it. 

Next,  observe  how  you  may  be  put  into 
the  same  sad  case,  by  means  of  a distinction, 
Taken  in  its  gencrality  — taken  in  the  whole 
of  its  extent,  with  the  exception  of  one  par- 
ticular part  — the  judge  sees  nothingto  object 
to  iii  the  particular  decisión  or  the  general 
rule  on  which  you  rely.  But,  upon  a cióse 
view  of  it,  he  sees  reason  to  take  a distinc- 
tion : that  is,  to  take  out  of  the  general  rule 
a particular  case,  to  which  it  seems  to  him 
that  it  ought  not  to  be  considered  as  extend- 
ing : which  particular  case  is  exactly  the  case 
in  which  you  stand. 

Such  might  be  the  uncertainty  of  the  law — 
such  the  insecurity  of  the  citizen  under  it  — 
even  if  the  whole  mass,  of  the  matter  of  which 
jt  is  composed  — of  the  matter  in  which  these 
rules  are  contained,  or  out  of  which  they  are 
deduced — were  at  all  times  in  the  hands  of 
every  body.  But  in  this  respect,  how  stands 
the  fact  ? In  your  country  more  especially, 
neither  the  complete  stock  of  data,  ñor  any 
thingapproaching  to  it,  is  in  the  hands  of  any 
body.  Volumes,  by  scores,  by  hundreds,  not 
to  say  by  thousands,  — dolíais  by  thousands, 
not  to  say  by  ten  thousands  — would  be  ne- 
ccssary  to  complete  it : — in  a word,  a com- 
plete law  library  would  be  necessary : nothing 
less.  Whether,  even  in  this  country,  in  which 
this  iininense  mass  of  delusive  learning  has 
its  source,  in  any  one  hand  any  one  such  col- 
lection  is  to  be  found,  is  more  than  I would 
undertake  to  say:  what  \vjould  undertake 
to  say,  and  without  much  fear  of  contradic- 
tion,  is  — that  in  no  one  hand  would  any  one 
such  thing  be  to  be  found  in  all  your  United 
States,  on  the  day  on  which  these  letters  are 
landed. 

If  even,  in  each  of  your  United  States,  not 
one  only,  but  half  a dozen  hands,  each  of  them 
possessed  of  such  a treasure,  were  to  be  found, 
what  would  the  citizens  at  large  be  the  better 
fcr  it?  The  result  would  be  a monopoly:  a 
monopoly  of  this  necessary  of  life,  — a mo- 
nopoly,  with  this  half-dozen  of  monopolista 
sharing  in  it. 

Suppose  even,  that  in  the  day,  for  ex- 
«mple,  on  which  this  letter  of  mine  is  landed, 
a large  library  thus  complete  were  in  the 
house  of  every  lawyer  in  all  your  United 
States,  — even  in  this  miraculous  case,  what 
would  any  one  of  those  your  lawyers,  not 
to  speak  of  the  rest  of  you,  be  the  better  for 
it  ? By  the  next  arrival  comes  a cargo  of  fresh 
English  made  law,  by  which  to  an  indefinito 
extent  the  anterior  stock  of  law  is  super- 
»eded : some  of  the  general  rules,  completely 
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overturned  and  supersededj  by  rules  of  eqiia. 
extent,  or  by  rules  of  greater  extent  in  which 
they  are  included;  — otbers,  cut  into  and 
superseded  in  part,  by  Oistinctions  and  ex 
ceptions.  • 

Even  if  it  carne  from  a legitímate  source  — 
from  hands  competent  to  make  law — thus 
incapable  of  being  known,  even  to  your  law- 
yers, would  this  English  common  law  be : 
thus  incapable  are  they  of  knowing  it : they, 
whose  fitofession  it  is  to  know  it,  and  who, 
on  pretence  of  knowing  it,  take  payment  of 
you  for  communicating  to  you  what  they  thus 
pretend  to  know. 

But,  if  such  is  the  case  with  those  who  pre*- 
tend,  and  are  thence  supposed  to  know  it, — . 
what,  my  friends,  must  your  case  be,  — you 
who,  knowing  but  too  well  that  you  neither 
do  know  it,  ñor  of  yourselves  are  capable  of 
knowing  it,  have  no  other  means  of  keeping 
yourselves  safe  from  the  perils  with  which  you 
are  encompassed  by  it,  than  by  repairing,  on 
the  occasion  of  each  question,  to  one  of  these 
your  living  oracles,  and  asking  him  what  it  is 
he  knows  or  thinks  about  it  ? 

Great  as  it  is,  the  perpetual  state  of  inse- 
curity, in  which  you  are  all  kept  by  this 
imposture,  is  not  the  only  mischief  produced 
by  it.  From  the  uncertainty  comes  not  only 
insecurity  but  corruption ; insecurity,  in  the 
situation  of  the  non-lawyer  — corruption,  or 
at  least  a most  powerful  and  perpetual  temp- 
tation  to  it,  in  the  situation  of  the  lawyer, 
and  in  particular  in  that  of  the  judge. 

In  most  of  the  instances,  in  which  under  com- 
mon law  a case  has  been  seriously  argued,  the 
judge  might,  without  reproach  to  his  probity 
or  his  judgment,  have  pronounced  a decisión 
opposite  to  that  actually  pronounced  by  him.  — 
In  the  character  of  a well  considered  maxim, 
the  fruit  of  long  ineditation,  operating  upon 
long  experience,  from  how  many  mouths, 
without  communication  with  one  another,  has 
it  not  happened  to  me  to  hear  an  observation 
to  this  eífect?  no  such  conception  at  the  same 
time  appearing  to  have  been  entertained  by 
the  author,  as  that  by  this  observation  any  sort 
of  reproach  w^as  cast  upon  this  spurious  sort 
of  law,  or  upon  any  man  from  whom  it  ever 
received  support  or  eulogy. 

No  cause  ought  ever  to  be  given  up  as  des- 
peróte ! First  from  the  mouth  of  Wedderbum 
— and  in  these  very  words  — was  that  apho- 
rism  brought  to  rae,  presently  after  it  was 
uttered.  Wedderbum  was  at  that  very  time 
in  office ; soon  afterwards,  — under  the  title 
of  Lord  Loughborough,  surmounted  after- 
wards by  that  of  Earl  of  Rosslyn,  — Lord 
High  ChanceUor  of  England,  head  of  Eng- 
lish law. 

In  your  country  — not  to  speak  of  this  — . 
the  power  which  is  thus  in  every  instance 
arbitrarily,  is  it  ever  in  any  instance  corruptly 
exercised?  This  it  is  not  for  me  to  say  j for 
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it  ¡s  not  possible  for  me  to  know.  This,  how- 

ever,  I take  upon  me  to  say that,  for 

corruption,  supposing  at  any  time  a man  dis- 
posed  to  give  himself  to  it,  the  hsad  of  man 
could  not  conceive,  ñor  the  heart  of  man  de- 
sire,  a more  efficient  cloak : and  that,  under 
it,  whatsoever  corruption  has  not  place,  it  is 
to  the  individual,  not  to  the  State  of  the  law 
in  this  respect — or,  if  to  the  State  of  the  law, 
not  to  the  state  of  this  part  of  the  law — that 
all  thanks  are  due. 

True  it  is,  that  under  the  worst  system 
of  judicature  imaginable,  some  points  there 
would  always  be,  too  clear  to  admit  of  wrong 
decisión  without  infamy.  But,  in  regard  to 
the  bulk  of  those  which,  in  the  present  state 
of  judicature  — whether  among  us  or  among 
you  — come  actually  under  debate, — if,  being 
a judge,  my  object  were  to  gratify  undue  fa- 
vour,  prejudice,  antipathy  — even  lust  of 
gmn,  so  it  were  without  need  of  communica- 
tion  between  myself  and  the  party  — no 
difficulty  should  I find  ; and  if,  being  in  pos- 
session  of  supreme  power,  it  were  my  desire 
that  judges  should  have  the  faculty  of  acting 
corruptly  for  ever  in  their  hands,  no  means 
so  effectual  could  I find,  as  that  of  ordaining 
that,  throughout  the  whole  field  of  law,  the 
rule  of  action  should  be  and  continué  every 
where  in  the  state  of  common  law,  no  where 
in  the  State  of  statute  law.  For  my  own 
part,  considering  the  nature  of  man  on  the 
one  hand,  and  the  state  of  the  law  on  the 
other,  I do  not  see  how  it  is  possible  that  cor- 
ruption— corruption  of  this  necessarily  unpu- 
nishable  kind  — should  not,  in  every  couiitry, 
to  the  extent  of  the  dominión  exercised  by 
common  law,  be  in  no  inconsiderable  degree 
frequent. 

To  any  judge  not  known  to  me  — to  any 
judge  individually  taken  — nothing  of  cor- 
ruptness  can  I impute,  in  my  own  mind,  on 
the  score  of  his  acting  under  the  system  in 
question,  thus  favourable  to  corruption  as  it 
is.  But,  not  altogether  easy  would  it  be  for 
me,  in  my  own  thoughts,  to  exempt  from  the 
imputation  of  corruption  the  mind  of  a judge, 
who,  with  this  picture  before  his  eyes  — this 
picture  of  the  invitation  given  by  the  system 
to  corruption  — should  persevere  in  any  such 
endeavour,  as  that  of  putting  an  exclusión 
upon  any  measure,  which,  without  being  preg- 
nant  with  mischief  in  any  assignable  shape, 
should  aíford  a promise  of  making  any  sort  of 
advance  towards  the  ridding  the  comniunity, 
be  it  what  it  may,  of  so  pestilential  a nuisance. 

After  all,  when  corruption,  on  the  partofi 
the  judge,  is  spoken  of  as  a thing  distinct 
from  uncertainty  on  the  part  of  the  law,  only 
to  the  cause,  or  perhaps  to  the  quantity  of 
the  efiect,  does  the  distinction  apply,  — not 
to  the  nature  of  the  effect. 

For  argument’s  sake,  suppose  every  judge, 
without  exception,  were  corrupt : wherein 
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would  ultimately  consist  the  real  mischief? 
— wherein,  but  in  this,  viz.  that  no  man  could 
possess  any  tolerably  firm  assurancc,  but  that, 
by  means  of  this  corruption,  he  reinaiued 
continually  exposed  to  injury;  to  injury,  in 
every  shape  and  without  rcdrcss. 

Well : though  in  degree  it  be  extreme,  m 
specie  all  this  is  but  uncertainty ; — uncer- 
tainty of  the  law  — and  nothing  more. 

Away  with  exaggeration  — away  with  in- 
discriminating  antipathy.  A scourge  as  it  is 
now,  this  sham  law — time  was  when  it  was 
a blessing  : nay,  in  a certain  point  of  view, 
it  will  be  secn  to  be  a blessing  even  now. 

You  have  seen  what  it  is  made  of,  and  liow 
it  has  been  made,  — viz.  from  particular  de- 
cisions,  general  rules  deduced  by  judges  and 
others : by  the  authors  or  by  others,  tliose 
rules,  before  printing  was  in  use,  accidentally 
committed  to  writing,  — after  that  to  print- 
ing, — and  thus  made  public  : every  tittle  of 
it  made  by  individuáis,  not  one  of  whoin  so 
much  as  pretended  to  have  any  such  rigbt  as 
that  of  making  law.  But  in  those  same  days, 
— improper  as  was  the  language  by  which 
any  such  ñame  as  law  was  given  to  them,  — 
these  rules,  such  as  they  were,  were  by  no 
means  without  their  use.  Decisions  and  rules 
together,  they  formed,  — not  only  a Ught,  by 
which  the  paths  taken  by  succeeding  judges 
were  lightened, — but  a barrier,  by  which 
they  were  in  some  degree  kept  from  going 
astray.  In  the  character  of  a barrier,  the  ef- 
fect they  produced  was  in  some  sort,  however 
imperfectly,  the  effect  produced  by  real  law : 
in  the  character  of  a Ught,  howsoever  faint, 
and  frequently  false,  they  produced  anofher 
good  effect ; and  that  of  a sort  very  scantily 
and  irregularly,  if  at  all,  produced  by  real 
law.  Ever  and  anón,  by  rcasons  — by  reasons 
such  as  they  were  — and  not  always  bad  ones 

a ground  was  made  for  these  rules ; and, 

along  with  the  rest  of  the  matter,  these  rea- 
sons were  made  public  : made  public  — and 
that  at  a time  when  little  or  nothing  in  the 
shape  of  reasons  was  visible,  in  the  charatder 
of  an  accompaniment  to  any  portion  of  real 
law. 

Antecedently  to  the  appearance  of  these 
lights,  what  was  the  state  of  the  rule  of  ac- 
tion, and  of  the  Citizen  under  it  ? Every  de- 
cisión was  completely  arbitrary  : every  judge 
had  to  begin  afresh  : no  improvement  in  ju- 
dicature ; no  art,  no  science,  becausc  no  ex- 
perience  : no  materials  out  of  which  grounds 
for  law  — for  real  law  — could  be  made. 

With  the  decisions  were  necessarily  re- 
cordad the  cases  by  which  decisión  was  called 
for : for  example,  the  sorts  of  uffetices  capable 
of  being  committed  : the  sorts  of  contraets 
capable  of  being  entered  into  : tbe  sorts  of 
incidents,  by  which,  to  one  or  other  of  the 
parties,  or  to  the  public  at  large,  the  contiact 
was  capable  of  being  rendered  unexpcctedly 
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jiijuriaus ; tbc  sorts  of  tilles,  by  whicli  a rea- 
sonable  claim  to  property  was  capable  of  being 
prodiiced  or  put  an  end  to.  _ _ 

A library,  composed  of  the  books  in  wliicn 
tbese  cases  are  tbus  brought  to  view — such 
a library,  even  tbough  there  were  not  so 
mucb  as  a single  law  in  it,  is  at  any  rate  a 
ricb  storebouse  of  materials  for  legislation  : 
siicb  a storebouse,  tbat  witbout  itno  tolerably 
adequate  systern  of  laws  could  be  made.  The 
more  ampie  the  stock,  — so  it  be  not  to  such 
a degree  vast  tbat  the  mind  is  lost  in  it, — 
the  more  effectual  the  provisión  made,  made 
for  this  most  necessary  and  arduous  of  all  in- 
tellectual  works. 

The  greatest  quantity  of  wealtb  possessed 
in  this  shape  by  any  other  nation,  is  penury, 
in  comparison  of  tbat  vvbieh  has  been  íur- 
nished  by  English  Common  Law.  In  this 
point  of  view,  it  is  a blessing  even  now.  As 
a light  to  the  legislator,  to  assist  him  in  the 
making  of  real  law,  it  is  a matcbless  blessing 

— this  sham  law : as  a substitute  to  real  law, 
now  tbat  the  times  are  ripe  for  the  making  of 
real  law,  — in  this  character,  indeed,  thoiigh 
in  this  character  only,  is  it  a curse. 

Time  was,  when,  for  want  of  recorded 
experience,  the  pen  of  the  legislator  could 
find  no  tolerably  adequate  indications  for  its 
guidance.  Time  was : — but  that  time  is  now 
at  least  at  an  end.  Yes.  In  comparison  of 
the  practica  of  deciding  each  individual  case 
purely  on  its  own  ground,  without  regard  to 
consistenq/  in  relation  to  former  decisions,  and 
without  looking  for  guidance  to  any  lights 
derivable  from  former  ones,  — the  practica — 
of  resorting  to  memorándums  made  of  the 
purport  of  former  decisions,  and  of  the  cir- 
cumstances  in  which  they  were  pronounced, 

— was,  doubtless,  notwithstanding  the  loose- 
ness  and  untrustworthiness  so  frequently 
exemplified  in  those  memorándums,  a vast 
improvement.  But,  on  no  grounds  can  the 
advantageousness  of  this  practico  be  demon- 
strated,  but  on  those  same  grounds  the  supe- 
rior advantageousness  of  the  form  of  real  law, 

in  comparison  of  the  conjectural  and  fic- 
titious  substitute,  framed  by  imagination  out 
of  those  same  materials,  — will  be  rendered 
ten  times  more  strongly  and  clearly  visible. 

Every  man  his  own  luwyer  ! — Behold  in 
this  the  point  to  aim  at. 

Why  every  man  his  ovvnlawyer  ? 1.  Be- 

cause  no  man’s  interest  is  as  dear  to  his  lavv- 
yer  as  it  is  to  himself. 

2.  It  is  not  every  man  that  can  afford  to 
pay  a lawyer. 

3.  No  man,  how  rich  soever,  can  have  a 
lawyer  always  at  his  elbow. 

Every  man  his  own  lawyer?  Yes : but 

who  shall  make  him  so  ? Not  he  himself,  as 
would  be  the  case,  if,  instead  of  lawyer,  you 
were  to  say  tailor,  shoemaker,  or  (as  may  be 
Been  in  the  title  of  a book)  broker.  One  sorf. 
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of  person  there  is,  by  whom,  so  far  as  the 
nature  of  things  allows,  every  man  may,  and 
by  whom  alone  any  man  can,  be  made  his  own 
lawyer  : and  that  is  the  legislator.  I say,  so 
far  as  the  nature  of  things  allows.  For,  let 
the  legislator  have  done  his  utmost,  still  the 
possibility  of  a man’s  being  his  own  lawyer 
will  depend  on  the  nature  and  situation  ofthe 
man.  As  to  more  or  less  of  the  law,  to  some 
will  always  be  wanting  the  necessary  ía/enís  .• 
to  any  one,  may  at  any  time  be  wanting  the 
necessary  time.  No  business  can  be  men- 
tioned,  in  which  it  may  not  incidentally  be 
more  for  a man’s  advantage  to  carry  it  on  by 
proxy,  than  to  carry  it  on  himself.  To  so 
universal  a rule,  assuredly  no  exception  can 
be  afforded  by  law  business. 

No : never  can  the  profession  of  a lawyer 
be  wholly  superseded : never,  at  any  rate,  the 
office  of  a judge. 

But,  in  the  impossibility  of  attaining  the 
summit  of  perfection,  no  reason  can  be  given 
for  not  aiming  at  it : by  every  step  made  to- 
wards  it  by  the  legislator,  a blessing  is  be- 
stowed. 

Take,  in  its  utmost  extent,  the  mass  of  le- 
gislative  matter  with  which,  in  the  country 
in  question,  the  universal  interest  requires 
that  the  field  of  law  shall  be  covered — take 
any  portion  of  it  whatsoever,  — what  is  ne- 
cessary is  — that  such  part  as  the  pen  of  the 
draughtsman  finds  in  the  state  of  common  lato, 
and  such  part  as  it  finds  in  the  State  of  sta- 
tute  law,  should,  without  any  distinction,  be 
cast  together  in  one  mass.  What  part  he 
finds  in  the  one  state  — what  part  he  finds  in 
the  other  — what  part  of  the  field,  finding  it 
as  yet  unoccupied  by  both,  he  sees  reason  to 
cover  with  new  matter — in  no  instance  need 
any  trace  of  distinction  be  exhibited  : none, 
at  least,  in  respect  of  the  form  given  to  the 
matter : howsoever,  in  the  way  of  note,  in- 
timation  may  be  conveyed  of  the  distinctions 
which  once  had  place.  Accidental  as  these 
distinctions  are  — the  boundaries  shifting 
place  from  day  to  day  — no  use  can  there  be 
in  keeping  them  on  foot. 

All  this  while,  let  it  never  be  out  of  mind 
— that,  in  no  case,  by  any  part  of  the  autho- 
rized  rule  of  action,  can  any  good  eflfect  be 
produced,  any  further  than  as  it  is  known ; to 
no  part  of  it  is  it  possible  to  be  made  kiiown, 
any  further  than  it  has  been  made  complete 

As  to  the  arrangements  which  have  been 
made,  and  would  be  employed,  for  securing 
to  the  mass  of  law  in  question,  as  far  as  it 
•goes,  so  essential  a property, — considering 
the  limits  necessary  to  be  set  to  the  length 
of  this  address  — and  the  situation  of  by  far 
the  greatest  number  of  the  eyes  for  which  it 
is  designed,  — the  giving  any  tolerably  intel- 
ligible  indication.of  them  would  not  here  be 
possible. 

In  a Work,  published  as  long  ago  as  the 
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year  1802,  composed  I know  not  how  many 
years  before,  a survey,  which  for  this  purpose 
had  been  taken  of  the  whole  field  of  thoiight 
and  action,  may  be  already  seen.  Tliree  thou- 
sand  copies  of  that  work  are  abroad,  in  coun- 
tries  more  than  one : not  only  by  individuáis, 
but  by  tbe  constituted  authorities,  signal  have 
been  the  marks  of  approbation  bestowed  on 
it : no  wherc  any  fault  found  with  it. 

Yet  by  no  government,  in  no  nation,  in  or 
for  the  penning  of  its  laws,  does  any  such  all- 
comprebensive  survey  appear  to  have  been 
made.  Indeed,  to  au  unaccustomcd  eye,  no 
wonder  sbould  the  operation  present  itself  as 
an  impossible  one.  But,  by  helps  derived 
froni  the  useful  part  of  logic,  works  of  this 
kind — as  by  helps  derived  from  algebra, 
works  of  calculation* — may  be  executed, 
such  as  without  such  helps  would  indeed  be 
impossible. 

To  your  proffered  workman,  this  part  of 
the  task  has  long  ceased  to  present  so  much 
as  the  idea  of  difficulty  : so  long  has  he  been 
in  the  habit  of  contemplating,  in  this  point  of 
■^iew,  objects  of  all  sorts  and  sizes.  For  the 
purposes  of  publíc  instruction,  in  a work, — 
a copy  of  which  the  Governor  of  your  State 
has,  it  is  hoped,  in  his  hands  ere  these  letters 
can  have  reached  yours,  — the  whole^eW  o/ 
íhougkt  and  action  has  again  been  actually 
subjccted  to  a survey  of  this  kind  : in  a table 
in  which  an  outline  of  the  result  of  that  sur- 
vey is  brought  to  view,  it  may  be  seen  hovv 
comparatively  small  a portion  of  that  univer- 
sal field  can  properly  be  taken  for  the  Jield  of 
law.\ 


* See  Chrestomatliia,  Part  II.  Appendix,  No. 
V.  Table  V. 

•f-  With  tbe  contents  of  this  note  let  no  eye 
trouble  itself,  to  which  the  matter  of  law  in  all 
its  fonns,  as  well  as  the  tactical  branch  of  the 
art  and  Science  of  logic,  is  not  already  familiar. 

§ I.  Political  Scheme  of  División. 

l.  GENERAL  CODES,  to  one  or  other  of 
which,  every  particle  of  the  whole  mass  of  the 
matter  of  law,  is,  in  every  State,  capable  of  being 
referred.  1.  The  Penal;  2.  The  Distribnfive, 
or,  as  it  is  commonly  called,  the  Civil;  The 
ConsHtntional;  4,  5,  6,  Correspondent  Codes, 
each  of  them  containing  a branch  of  the  law  of 

Procediire subordínate  and  subsidiary,  or,  as 

they  have  been  styled,  adjective  branches,  respec- 
tively  belonging  to  thosé  principal  ones:  judicial 
procedure,  belonging  respectively  to  thé  Penal 
and  Civil  Codes:  investiture  and  divestiture 
procedure,  having  regard  to  theofficial  situations 
which  come  in  question  in  the  Constitutional 
Code.  Examples  of  SUB-COD  ES,  capable  of 
being,  and  wont  to  be — under  so  many  different 
titíes,  detached  from  the  above-mentioned  three 
principal  ones : 1.  Code  of  POLICE;  2.  Code 
of  COMMERCE;  3.  MILITARY  Code; 
4.  MARITIME  Code,  or  Code  of  NAVI- 
GATION;  ñ.  Code  of  FOREIGN  RELA- 
TIONS,  or  INTERNATIONAL  Code,  &c. 
&C.  The  description,  of  the  matter  thus  de- 
tached,  is  determined— either  by  the  subject  to 
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Of  Justifedness  as  applied  lo  a Body 
of  L,aw. 

Thiud  and  last  of  tlie  qualitics  herein» 
ahove  brought  to  view,  as  being  indispensably 

which  it  applics,  or  by  the  species  of  useful  busi- 
ness  which  it  has  in  view.  To  the  number  of 
these  detachable  Codes  there  are  no  certain  limits, 

§ IL  LsOglcdl  Scheme  of  Dixnsion, 

II.  Logical  aspect  of  thelaw  towards  theseveral 
modes  of  human  action;  considered  as  capable 
of  being  taken  for  the  subjectsof  its  ordinances. 

1.  Antecedently  to  all  legislation  applied  to  the 
l>ortion  of  the  field  in  question,  the  aspect  may 
be  obliga tive  or  unobligative : in  other  words, 
active  or  inacHve,  imperative  or  unimperative, 
coercive  ot  uncoercive : if  obligative,  mandatory, 
or  prohibitive:  in  either  case,  unconditionally  so 
or  conditionally. 

2.  Subsequently  to  legislation  applied  to  that 
same  portion  of  that  same  field,  the  aspect,  if  be- 
fore it  was  obligative,  may  be  either  confirmative 
or  de-obligative ; and,  in  either  cuse,  nncoiidi- 
tionally  so  or  conditionally,  as  above. 

§ III.  Rclation  hetween  the  Political  and  the 
Logical  Schemes  of  División. 

In  the  Penal  code,  is  and  will  be  to  be  found 
most  of  the  matter  the  aspect  of  which  is  obliga- 
tive,hnperotive,  coercive:  the  most  part  ofitpro- 
hibitive:  in  the  Civil  coae  most  of  tnat  matter  of 
which  the  aspect  is  unobligative,  unimperative, 
uncoercive ; and  of  that,  of  which  in  either  case 
the  aspect  is  conditional:  also  in  the  Constitu- 
tional Code,  most  of  that  matter  of  which  tlie 
aspect  is  conditional;  so  likewise  in  the  several 
codes  corresponding  to  the  several  branches  of 
procedure-,  as  above: — the  case  being,  that  the 
eflects,  which,  by  the  respective  portions  of  sub- 
stantive law  are  respectively  appointed  to  take 
place,  take  place  accordingly  or  not,  according 
as,  in  the  character  of  condilions,  \he  formalitics 
which,  by  the  correspondent  portions  of  adjective 
law,  are  tothat  purpose  appointed  tobe  conformed 
to,  come  infact  to  have  been  conformed  to. 

In  and  by  each  of  these  two  above-mentioned 
schemes  of  división,  the  whole  field  of  lau’, — 
and  íbr  that  purpose  the  whole  field  of  thought 
and  action, — has  been  snrveyed,  and  subjected 
to  a mode  of  división,  which,  in  the  instance  of 
the  logical  scheme  at  least,  is  exhaustive. 

In  so  far  as  it  is  obligative,  imperative,  coer- 
cive, of  every  portion  o'flaw  the  fruitis  evil:  the 
enaetment  ofthe  law  is  an  infringement  iipon 
natural  liberty:  and,  of  every  such  infringe- 
ment, in  a quantity  more  or  less  considerable, 
pain  or  uneasiness  is  apt  to  be  the  resuiL  Under 
the  principie  of  or  say,  of  regard  for 

the  universal  interest,  — in  this  instance,  p in  all 
others,  to  justify  the  production  of  evil,  it  is  ne- 
cessary  thatin  sorae  shapc  or  other,  good  be  pro- 
duced,  and  in  quantity  such  as  to  make  up  for 
and  outweigh  the  evil.  On  this  ground  alone  in 
any  instance  can  any  demand  have  place,  for  the 
addition  of  fresh  obligative  matter  to  the  already 

exi.sting  stock.  - ■ 

To  scrutinize,  — for  the  purpose  of  provung,  dts- 
proving,  oriUustraüng,— the  truth  ot  the  above 
position,  is  an  exercise  wliich,  as  it  might  seem. 
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to  be  desired  in  the  aggregate  body  of  the 
laws,  justifiedness : justijicdness,  a quality 
whicb,  supposing  the  reasons  adequate,  will, 
in  so  tar  as  the  applioation  of  them  extends, 
be  given  to  it  by  an  accoinpaniment  of  reasons. 

No:  — it  suffices  not,  that  in  itself  the 
matter  of  the  laws  be  throiighout  of  a rea- 
sonable,  that  is  to  say  of  a useful,  quality ; in 
the  degree,  in  which  it  might  be,  and  there- 
fore  OLight  to  be,  it  cannot  be  so,  unless  it 
be  scen,  — and  thence,  unless  it  liave  been 
shown,  — to  be  so.  But,  useful  it  cannot  be 
seen  to  be,  but  in  proportioii  as  the  considera- 
tions,  by  wJiich,  in  the  character  of  reasons, 
it  has  been  proved  to  be  so,  not  only  have 
been  brought  to  view,  — but,  in  the  instance 
of  the  person  in  qiiestion,  at  the  very  time 
iii  question,  are  actually  in  view.  Let  this 
be  granted,  — it  follovvs,  that  no  mass  of  the 
matter  of  law  is  what  it  might  be,  and  there- 
fore  ouglit  to  be,  otherwise  than  in  so  far  as, 
throughout  the  whole  extent  of  it,  it  is  fur- 
nished  with  a correspondent  hody  of  reasons, 
for  its  accompaniment  and  support. 

Note  well  the  variety  of  characters,  in 
which,  — to  or  with  reference  to  the  several 
descriptions  of  persons,  to  whose  lot  it  falls, 
in  various  ways,  to  have  concern  with  the 
several  parts  of  the  body  of  the  laws,  — a cor- 
respondent body  of  reasons  would  be  of  use. 

I.  To  the  citizens  at  large,  considered 
separately  in  their  cliaracter  of  subjects  to  the 
law:  persons  bound  respectively  to  conform 
their  conduct  to  its  ordinances.  To  men 
considered  in  this  situation,  the  body  of  ordi- 
nances being  supposed  already  constructed,  a 
correspondent  body  of  reasons  would  serve  in 
the  double  capacity  of  an  anchor  and  a com- 

might  be  not  without  its  use  — to  the  student  in 
legislation,  or  to  the  student  in  general  logic. 

To  perform  any  such  exercise,  an  exertion  al- 
together  necessary  will  be,  that,  whatsoever  it 
be,  which  siiall  be  requisito  to  overeóme  the  re- 
pugnance,  which,  especially  in  a field  in  which 
so  much  bad  produce  has  been  already  raised, 
attaches  itself  to  the  use  of  new  appellatives : for, 
unhappily,  in  so  far  as  what  is  true  and  useful 
is  at  the  sam^  time  new,  at  no  less  price  can  use- 
ful truth,  in  any  considerable  quantity,  be  taught 
or  learnt.  Correspondent  throughout  are  the  State 
of  men’s  notions,  and  the  State  of  their  language: 
all  language  is  originally  incorrect:  and  by  lan- 
guage which  is  incorrect,  in  so  far  as  it  is  so, 
no  corred  ideas  can  be  either  communicated  to, 
or  entertained  and  anchored  in,  the  mind.  Of 
every  man,— in  proportion  as  he  acts  in  pursu- 
ance  of  any  such  resolution  as  that  which  we  see 
sometimes  taken,  viz.  never  to  give  acceptance  to 
new  ñames — the  mind  will  continué  replete  with 
mischievouserrorand  nonsense,  whileotherminds 
are  clearing  themselves  of  those  incumbrances, 
and  stocking  themselves  with  the  opposite  trea- 
sures.  Of  a word  originally  innoxious,  seldom 
lias  a more  pernicious  abuse  been  made  than  has 
been  made  of  the  word  purity:  say  at  any  rate  as 

applied  to  language;  not  to  speak  of  it  as  applied 
to  moráis.  o r rr 
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pass : of  an  anchor,  to  fix  the  detalla  of  it  in 
the  niemory : of  a compasa,  to  point  to  the 
true  sense  in  case  of  doubt.  In  a former 
Letter,  the  main  text  of  the  ordinative  part 
was  stated  as  being  capable  of  serving  in  no 
inconsiderable  degree,  in  quality  of  an  anchor 
to  the  expository  matter.  But,  to  fix  it  in 
the  memory,  the  main  text  itself  stands  in 
need  of  an  anchor : this  anchor  will  be  found 
íbr  it  in  the  accompaniment  of  reasons.  Com- 
posed,  themselves,  of  considerations  having 
regará  to  the  uiiiversally  exemplified,  and 
universally  recognised,  principies  of  human 
nature,  viz.  feelings  and  desires,  — these  rea- 
sons have  their  anchor  already  prepared  in 
every  human  breast. 

II.  To  the  legislator  (for  simplicity  of  con- 
ception,  let  us  consider  the  whole  body  of 
the  legislature  as  one  man)  — to  the  leyis- 
htor,  considered  on  the  occasion  of  his  enter- 
ing  upon  the  task  of  framing  the  body  of  the 
ordinances  — a correspondent  body  of  reasons 
would  serve  in  the  several  capacities  of  an 
instrument  of  guidance  — an  instrument  of 
salutary  resíraiMí  — and  an  instrument  of  sup- 
port— say  acompass,  a barrier,  and  a support : 
— in  so  far  as  it  happens  to  him  to  be  well-dis- 
posed,  in  the  character  of  a compass,  to  point 
out  to  him  the  right  path : in  so  far  as  it  hap- 
pens to  him  to  be  ill  - disposed,  a barrier,  to 
prevent  him  from  swerving  into  any  wrong 
path ; in  so  far  as  being  well-disposed,  it  may 
happen  to  him  to  find  himself,  in  respect  of 
his  ordinances,  subjected  to  accusation  at  the 
hands  of  a part  of  his  fellow- citizens,  in  the 
character  of  his  constituents,  — an  instru- 
ment of  support,  to  justify  him  in  the  sight 
of  the  whole. 

III.  To  the  judge,  considered  on  the  occa- 
sion of  his  being  about  to  engage  in  the  task 
of  grounding  a decisión,  and  thereby  putting 
an  interpretation  upon  this  or  that  article  in 
the  body  of  the  ordinances.  In  the  same 
three  characters,  in  which  the  body  of  rea- 
sons has  just  been  seen  serving,  when  applied 
to  the  situation  of  the  legislator,  viz.  compass, 
barrier,  and  support,  — in  the  same  characters 
may  it  be  seen  serving,  when  applied  to  the 
situation  of  the  judge. 

IV.  To  the  citizens  at  large,  considered 
in  their  character  of  sensitice  beings.  In  this 
character  it  would  be  to  them  a source  of 
security  and  tranquillity  of  mind.  Such  will 
this  rationale  be  to  each  citizen,  when  con- 
dered  as  an  anchor,  serving  to  fix  the  ordina- 
tive part  on  his  mind : — thereby  preserving 
him  from  the  dangers,  liable  to  be  produced 
to  himself,  whether  by  unintentional  devia- 
tion  on  his  own  part,  from  the  path  of  rectitude 
and  safety,  as  marked  out  by  the  law ; or,  by 
deviation  from  the  like  path,  in  the  several 
instances  of  the  legislator  and  the  judge,  for 
want  of  that  guidance  and  restraint,  which  it 
aflfords  to  their  respective  situations  as  above. 
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What  difficulties  will  not  such  an  instru- 
ment  be  seen  to  throw  in  the  way  of  arbitraiy 
power,  wheresoever  seeking  to  ¡ntrude  itself, 
whether  in  legislation  or  in  judicature ! 

V.  To  Citizens  at  large,  considered  in  the 
character  of  moral  and  intellectual  agents,  and 
in  particular  at  the  time  of  life  allotted  for 
the  receipt  of  instruction.  To  the  extent  of 
that  part  of  the  field  of  action,  over  which 
the  arm  of  the  law  shall  ha  ve  extended  itself, 
it  will  serve  in  the  additional  character  of  a 
lesson~book ; a book  of  instruction  in  the  art 
and  Science  of  moráis. 

To  the  art  and  Science  of  moráis  belongs 
the  indication  of  the  sorts  of  acts,  by  which, 
in  the  various  situations  of  life,  the  universal 
interest  is  served  ordisserved,  — or,  in  other 
words,  general  happiness  in  all  imaginable 
ways  increased  or  diminished.  Of  the  sorts 
of  acts  by  which  it  is  in  the  highcst  degree 
diminished,  the  description  will  have  been, 
under  the  several  ñames  of  offences,  given  in 
the  penal  and  civil  code  taken  together,  more 
especially  in  the  penal.  Under  one  or  other 
of  two  heads,  viz.  rules  of  perfect  obligation 
and  rules  of  imperfect  obligation,  have  the 
rules  of  morality  — the  whole  aggregate  of 
them  — been  wont  to  be  ranked.  Those,  the 
general  observance  of  which  is  most  indis- 
pensably  necessary  to  the  being,  as  vvell  as 
well-heing,  of  society,  are  the  rules  of  perfect 
obligation : and  these  are  rules  of  law. 

VI.  To  public  functionaries  in  generaX  — 
i.  e.  to  such  of  the  citizens,  by  whom,  at  any 
given  point  of  time,  any  of  the  situations 
comprehended  under  that  ñame  are  occupied 
or  expected  to  be  occupied  — and  in  parti- 
cular to  all  such  by  whom  any  such  situations 
are  occupied,  as  those  of  members  of  the 
legislatura  in  any  one  of  your  United  States, 
it  will,  in  proportion  to  the  extent  of  it  as 
above,  siipposing  it  to  be  what  it  will  aim  at 
being,  serve  as  a book  of  instruction  in  the 
art  and  Science  of  legislation. 

Vil.  To  Elector s in  general  — i.  e.  to  such 
of  the  citizens,  by  wh’om  at  any  given  point 
of  time,  the  right  of  suffrage  is  possessed, 
with  reference  to  the  filling  of  such  of  the 
above  situations  as  are  or  shall  have  been 
filled  by  election,  it  will  serve  in  like  maniier 
in  that  same  character,  viz.  that  of  a book  of 
instruction:  a book,  írom  which  they  will 
receive  assistance,  towards  forming  whatso- 
ever  judgment  it  may  respectively  happen  to 
them  to  feel  disposed  to  form,  respecting  the 
degree  of  appropriate  aptitude,  possessed  with 
reference  to  the  several  official  situations,  by 
the  several  candidates. 

In  the  situation  of  legislator,  think  how 
urgent  is  the  demand  for  an  accompanying 
instrument  of  this  kind,  as  a security  for  the 
goodness  of  his  ordinances  — for  their  univer- 
sal subserviency  to  the  universal  end  which 
tbey  ought  to  have  in  view : — as  a perpetual 
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standard  of  reference,—  to  he  consultad  — in 
the  first  place  by  liimself,  in  the  next  place 
by  his  constituents : by  himself,  while  occu- 
pied in  the  framing  of  these  same  ordinances ; 
by  his  constituents,  while  occupied  in  judging 
of  them.  Without  this  accompaniment,  a law 
is  not  necessarily  anything  more  than  a mere 
expression  of  will;  only  by  means  of  such  an 
accompaniment,  can  any  proof  be  given,  that 
to  any  such  faculty  as  the  under standing,  ex- 
ercise  has  been  given  in  the  fashioning'  of  it. 
Without  this  accompaniment,  fashioning  the 
ordinances  themselves  is  work  for  any  man  ; 
so  he  have  but  the  power — thcpolitical  power 
— no  driveller  so  weak  in  mind  as  not  to  be 
capable  of  executing  it : the  same  hand,  which 
in  one  moment  has  been  employed  in  em- 
broidering  a robe  for  the  Holy  Virgin,  may 
the  next  moment  be  employed  in  the  penning 
of  a law,  consigning  to  death  and  torture  the 
miscreant  in  w’hose  eyes  the  exactness  of  its 
fitting  shall  be  matter  of  dispute.  Give  a 
man  but  the  power,  be  his  will  ever  so  flagi- 
tious,  be  it  ever  so  foolish,  words  may  be  found 
for  the  expression  of  it : and,  no  sooner  are 
they  found,  than  they  hecome  words  of  law : 
and  no  sooner  does  the  law  thus  made  be- 
come  law,  than  knaves  by  thousands,  and 
fools  by  millions,  not  content  with  submitting 
to  it,  fall  dow'n  and  worship  it. 

Such  throughout,  but  for  such  an  accom- 
paniment, may  be  the  body  of  the  ordinances 
under  which  a nation  groans : on  the  other 
hand,  suppose  the  body  of  the  lavvs  funiished 
with  such  an  accompaniment,  and  that  ac- 
companiment such  as  it  ought  to  be  and  might 
be,  he  by  whom  it  has  been  framed  must,  by 
the  very  supposition,  have  been  — reference 
had  to  the  time  at  which  it  was  framed  — to 
say  the  least,  among  the  ablest  of  the  able, 
as  well  as  among  the  wisest  of  the  wise. 

Suppose  it  then  not  only  fashioned  but  in 
use : and  now,  with  a miscbievous  or  foolish 
law  in  his  eye,  in  the'situation  of  meinber  of 
the  legislature,  suppose  a man  wishing  to 
bring  it  into  existence.  To  what  course  can 
he  betake  himself?  There  exists  the  rationale, 
bearing  against  him  and  his  desired  law  per- 
petual testimony.  Either  in  the  whole,  or 
in  the  particular  part  in  question,  he  must 
succeed  in  the  endeavour  to  remove  this  bar, 

or,  so  sure  as  the  wished-for  law  is  pro- 

posed,  the  forcé  of  the  bar  will  be  brought 
to  bear  upon  it,  and  pulverise  it. 

A law any  lavv  — how  can  it  be  a good 

one,  any  further  than  as,  in  support  of  it, 
good  reasons  can  be  gdven  ? A man,  who, 
speaking  of  a law,  should  take  upon  himself 
to  declare  it  to  be  a good  one,  and  as  such 
supported  by  good  and  adequate  reasons,  — 
what  credit  can  any  such  assertion  of  his  be 
entitled  to,  if  he  has  not  those  same  reasons 

to  produce?  , 

Note  here,  that  not  with  anythmg  less  in 
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view  tlian  a complete  body  of  the  laws,  can 
the  sort  of  accompaniment  in  qiiestion  be  fa- 
shioned,  with  any  near  approach  to  full  and 
adequate  advantage.  Stationed  at  a certain 
degree  of  proximity  to  that  universal  end  in 
view,  wbioh  constitutes  the  ultimate  and  uni- 
versal reason  of  all  laws  for  whicli  any  good 
reason  can  be  foiind  — stationed  at  this  point 
of  altitude,  and  thence  occupying  the  corre- 
spondent  portion  of  extent  in  the  field  of  law, 
reasons  assuine  the  character  and  the  ñame 
of  principies.  Suppose  that,  no  such  principie 
being  as  yet  established,  a set  of  ordinances 
in  detail  are  brought  forward,  and  to  them  is 
added  an  accompaniment  of  reasons : what 
will  be  the  consequence  ? Set  down  as  they 
are  without  any  all-comprehensive  plan  — set 
down  consequently  without  any  stations  re- 
speqtively  fixed  for  them  in  any  such  plan  — 
clearness,  correctness,  completeness,  compact- 
ness,  consistency  in  design,  and  uniformity  of 
expression — all  these  essential  qualities  would 
be  wanting  to  these  reasons,  In  this  State 
of  things,  fortúnate  indeed  will  be  the  law 
to  which  they  are  attached,  — if,  taken  all 
together,  they  are  not  frequently  productiva 
of  erroneous  practical  results : in  a word,  if, 
in  consequence,  the  laws,  of  which  they  form 
the  accompaniment,  are  not,  to  an  amount 
more  or  less  considerable,  productiva  of  evil 
consequences, 

If,  on  any  one  point  whatsoever,  any  ad- 
vantage, how  slight  soever,  could  with  any 
colour  of  reason  be  ascribed  to  common  in 
comparison  with  statute  law,  it  would  be  on 
the  ground  of  the  sort  of  argumentative  mat- 
ter  of  which  the  mass  of  common  law  is  com- 
posed,  and  which  has  no  place  in  statute  law. 
The  remark  has  been  already  made.  As  in 
a dunghill  here  and  there  a grain  of  corn,  so 
in  a volume  of  common  law  here  and  there 
a grain  of  genuine  reason  — reason  derived 
from  the  principie  of  general  utility  — from 
a regard  to  the  universal  interest  — may  be 
found.  But,  into  the  proposed  body  of  law, 
the  grain  alone,  none  of  the  excrement  will 
be  adinitted : no  fictions : no  technical  rea- 
sons : sound  grain,  and  nothing  else  : a sam- 
ple  has,  as  above,  been  under  the  eye  of 
Europe  these  last  fifteen  years. 

As  to  the  addition,  that  would  thus  be 
made  to  the  bulk  of  the  body  of  the  laws,  let 
it  not  be  an  object  of  alarm  to  any  one.  The 
more  e^ríensmethe  view  taken  of  the  field  of 
legislation,  the  more  clear  and  corred  it  may 
be : the  more  extensive,  clear,  and  corred, 
the  inore  consistent,  compad,  and  thence  con- 
cise  it  may  be : for,  how  often  does  it  not 
happen,  that  by  some  one  general  observation 
the  need  of  a multitude  of  observations  of 
detail  is  superseded?  True  it  is,  that,  be  the 
part  of  the  field  what  it  may,  limits,  to  the 
degree  of  conciseness,  capable  of  being  given, 
to  the  discourse  expressive  of  the  reasons 
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belonging  to  the  ordinances  for  which  the 
public  interest  presents  a demand,  cannot  but 
have  place : but,  small  indeed  will  the  quan- 
tity  be  found,  in  comparison  of  what  might 
be  expected  by  any  workman,  who,  on  tak- 
ing  measure  of  it  in  his  mind,  should  look  for 
a pattern,  either  to  the  debates  of  a legisla- 
tivo body,  or  to  the  argumentations  delivered 
in  a judicatory,  on  a ground  of  common  law. 

To  the  survey  itself,  of  which  the  proposed 
accompaniment  of  reasons  would  be  the  fruit, 
— the  quality  in  question,  viz.  alUcomprehen- 
siveness,  was,  as  far  as  faculties  permitted, 
actually  given.  It  wiU  not  have  been  for 
want,  either  of  endeavour  bestowed,  or  of 
time  occupied,  should  any  failure  in  respect 
of  the  accomplishment  of  this  object  be  dis- 
covered. 

In  and  for  that  part  of  the  field  of  law 
which  is  occupied  by  constitutional  law,  the 
result  of  an  attempt,  made  about  the  year 
1809,  towards  laying  a foundation  for  an  ap- 
propriate  code,  has  just  been  laid  before  the 
English  public:  viz.  in  a shorttract  intitulad 
Plaji  of  Parliamentary  Reform : published  in 
May  1817.  To  this,  in  and  for  matters  of 
detail  — to  this,  as  far  as  it  goes,  considerad 
at  any  rate  in  the  character  of  a sample,  re- 
ference  might  be  already  made.  In  the  French 
language,  for  the  civil  and  penal  branches  of 
law,  a sample  of  a work  of  this  sort,  though 
in  a State  not  complete  enough  in  respect  of 
extent  to  serve  for  anything  more  than  a 
sample,  has  already  been  before  the  public 
for  these  fifteen  years.  To  give  to  it  not 
only  additional  correctness  but  completeness, 
towards  which  ulterior  advances  have  long 
ago  been  made,  would  be  among  the  objects 
of  the  labours  here  proposed  and  offered. 

LETTER  VI. 

Opposing  Interests  — Interests  adverse  to  the 

Acceptance,  as  applied  to  an  offer  of  this 

nature. 

Essentially  defective'would  be  this  address, 
if,  after  explaining  the  nature  of  the  offer  it 
is  intended  to  convey,  it  were  to  omit  alto- 
gether  to  present  to  view  the  interests,  whidi, 
supposing  it  ever  so  advantageous,  an  offer  of 
this  nature  cannot  but  find  opposed  to  accep- 
tance. 

Stranger  as  I am  to  everything  that  is  in- 
dividual in  your  country,  I not  only  am,  but 
shall  be  clearly  seen  to  be,  under  the  happy 
impossibility  of  having  had  individuáis  in  my 
eye.  Situation — from  that  source  alone  wiU 
be  drawn  the  observation  of  any  such  parti- 
culars,  as  on  this  occasion  it  seems  necessary 
I should  remind  you  of.  In  anything,  there- 
fore,  that  follows,  no  individual  can  behold 
any  cause  of  personal  offence. 

“ To  satisfy  yourself  beforehand  what,  on 
a given  occasion  will  be  the  course  a man  >vill 
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take,  look  to  the  state  of  interests.”  Be  the 
class  or  body  of  public  men  to  which  a man 
belonga  what  it  may,_of  public  men  — not 
to  speak  of  other  men — for  a clue  to  the 
conduct,  which  ought  to  be  expected  at  bis 
hands,  this  is  what,  in  one  of  my  lately  pub- 
lished  Works*  has  been  ventured  to  be  pro- 
posed  in  the  character  of  a universal  rule. 
True  it  is,  that,  in  the  case  of  this  or  that 
particular  individual, — this  or  that  particular 
situation,  by  bringing  into  play  this  or  that 
particular  interest  which  happens  not  to  be 
exposed  to  observation,  may,  in  appearance 
at  least,  aSbrd  an  exception  to  that  rule. 
But,  what  on  the  present  occasion  belongs  to 
the  question  is — not  how  it  will  be  in  re- 
gard  to  a few  individuáis,  but  how  it  will  be 
in  regard  to  the  majority. 

Unfortunately  for  the  interest  of  the  ma- 
jority of  the  people  of  all  classes  taken  to- 
gether,  the  interest  of  the  great  majority  of 
the  body  composed  of  the  men  of  law  — say 
in  one  word  the  interest  of  the  man  of  law — 
is,  throughout  the  whole  field  of  law,  with 
very  inconsiderable  exceptions,  in  a state  of 
hostility  — irreconcilable  hostility  — with 
that  universal  interest.  From  the  law  in  its 
present  state,  mischief — and  that  such  as  in 
its  own  nature  is  not  incapable  of  being  ex- 
cluded,  — is  continually  flovving  into  the  com- 
munity  in  most  unhappy  abundance.  Of  this 
mischief  it  is  of  course  the  interest  of  the 
community  that  every  particle  should  be  ex- 
cluded : but,  of  this  same  mischief,  with  ex- 
ceptions to  a very  inconsiderable  amoiint,  not 
only  is  it  the  interest  of  the  man  of  law  that 
every  particle  should  remain  unexcluded,  but 
that  it  should  at  all  times  receive  as  large  an 
increase  as  possible. 

We  have  a doctrine  here — that  it  is  wrong 
to  say  anything  that  can  tend  to  weaken  the 
confidence  of  the  people  in  public  men : so 
that  when  the  state  of  things  is  such,  that 
the  interest  of  public  men  is  in  a state  of  op- 
position  to  that  of  the  people,  it  is  wrong  to 
give  intimation  of  the  existence  of  any  such 
State  of  things.  With  us  this  aphorism  has 
been  uttered  not  only  with  grave  faces  but 
to  grave  faces : grave  would  not  be  the  faces, 
to  which  in  any  assembly  in  your  unión  any 
such  lesson  were  delivered. 

In  your  country,  or  in  any  other,  exists 
there  that  person,  to  whom  the  opposition 
between  the  universal  interest  and  the  par- 
ticular interest  of  the  man  of  law  can  be  a 
secret?  , 

No  surely : not  upon  reflection.  But,  m 
this  as  in  so  many  other  instances,  of  that  of 
which  no  man  need  be  informed,  men  in 
general  may  every  now  and  then  need  to  be 
reminded. 


• PlanofParliamentaryReform.  Londonl817. 
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That, — under  a body  of  law,  in  great  part 
fictitious  and  spurious,  and  as  to  that  portion 
which  is  not  so,  in  no  part,  unless  by  acci- 
dent,  either  known  or  knowable  by  any  one 
whose  fate  depends  on  it,— that,  under  such 
a System,  uncertainty  as  to  the  treatment  he 
will  eventually  receive  at  the  hands  of  the 
ministers  of  the  law — uncertainty,  and  on 
that  account  insecurity,  is  an  undeniable  con- 
sequence,  — has  in  the  course  of  these  letters 
already,  it  is  hoped,  been  pretty  wcll  put  out 
of  doubt : — insecurity,  in  respect  of  almost 
every  one  of  the  possessions,  on  which  being 
and  well-being  depend. 

But  — “ To  the  glorious  uncertainty  of 
the  law,”  in  the  character  of  the  lawycr's 
toast,  to  whom  is  this  adage  unknown  ? and, 
of  the  proposition  implied  in  it,  in  whose 
eyes  was  the  truth  ever  matter  of  doubt  ? By 
what  man,  even  among  men  of  law,  was  it 
ever  desired?  Suppose  it  uttered  in  the  cha- 
racter of  a jest : by  being  uttered  in  good 
humour,  does  truth  change  its  nature  and 
become  falsehood  ? 

1.  Advising  Counsellor — 2.  Pleading  Coun- 
sellor  — 3.  Attorney  — 4.  Conveyancer, — 
behold  in  these  the  several  characters,  in  one 
or  more  of  which  the  professional  lawycr 
acts.  In  every  one  of  them,  — such  of  yon 
my  friends,  as  are  not  lawyers, — examine 
and  consider,  whether  his  interest  be  not 
opposite  — irreconcilably  opposite  to  yours. 
In  every  one  of  them — in  this,  as  in  every 
other  profit-enticing  occupation  — is  it  not  a 
man’s  interest  to  render  the  sum  of  his  pro- 
fits  as  great  as  possible?  But-:- his  profit, 
whence  is  it  but  out  of  your  loss,  that  it 
comes?  Is  it  not  therefore  his  interest  — not 
only  where  he  has  the  whole  of  the  profit, 
that  that  profit,  and  thence  your  loss,  should 
be  as  great  as  possible,  — but  also,  where  he 
has  but  a liinited  part  of  it — say  for  cxample 
a tenth  — that  that  part,  and  thence  the 
whole,  out  of  which  it  is  to  be  extracted,  and 
in  proportion  to  which  it  increases,  should  be 
as  great  as  possible  ? thence,  rather  than  that, 
for  example,  he  should  not  gain  his  ten,  yon 
should  lose  your  hundred  dolíais  ? 

As  in  other  instances,  so  in  this,  is  it  not 
the  interest  of  the  existing  dealers  in  any 
article,  not  only  to  have  if  possible  the  rno- 
nopoly  against  all  other  rival  dealers  in  that 
same  article,  but  also  against  all  persons,  who 
but  for  the  monopoly  might,  instead  of  cus- 
tomers  for  it,  become  makers  of  it,  each  for 
bis  own  use  ? Is  it  not,  then,  the  interest  of 
the  man  of  law,  that,  for  his  benefit,  it  should, 
by  as  many  men  as  possible,  be  found  impos- 
sible  for  them,  on  the  several  occasions  above 
indicated,  to  conduct  their  o^v^  affairs  ? Is  it 
not,  then,  his  interest  to  render  it,  and  keep 
it,  impossible  for  them  — each  forhimself,  and 

of  himself to  know  what,  on  each  occasion. 

will  be  the  treatment  he  will  eventually  ex- 
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pnrience  afc  thc  Iiands  of  the  judge?  and,  in 
oonscqiience  of  this  impossibility,  is  it  not  bis 
iiitcrest  to  rcnder  it  and  keep  it  necessary  for 
tliein,  if  time  admits,  to  repair  to  a lawyer  for 
advice?  and,  if  the  time  does  not  adinit,  or 
they  have  oinitted  to  apply  for  such  advice, 
to  render  them  still  severer  suíTerers,  viz.  by 
tliis  or  that  suit  at  law,  to  wbich  the  errors 
thcy  have  fallen  into,  for  want  of  such  advice, 
have  given  birth  ? 

Of  this  monopoly,  behold,  then,  in  few 
words,  the  two  objeets:  1.  Means  of  being 
and  lucll-heing,  as  far  as  dependent  upon  law ; 
2.  Means  of  safety  against  the  periís  of  the 
law. 

In  the  case  thus  described,  is  not  every  sort 
of  man,  who  has  anything  to  sell,  whether  it 
be  goods  or  labour?  labour  on  whatsoever 
suhject  employed  ? In  the  oceupation  of  law- 
7/cr  can  any  circumstance  be  found,  by  wbich 
bis  inind  is  exempted  from  being  acted  upon 
by  those  same  springs  of  actioii,  by  wbich,  in 
thc  instance  of  every  otlier  oceupation,  action 
is  determined  ? If  not,  then  is  it  not  true, 
that  the  more  eminent  the  degree,  in  wbich 
any  scheme  of  legislation  promises  to  be  con- 
ducive  to  the  acknowledged  ends  of  all  legis- 
lation, the  stronger  is  the  interest  by  which 
be  is  excited  to  use  bis  utmost  endeavours  to 
oppose  it  ? 

True  it  is,  that,  like  every  other  sort  of 
man,  the  lawyer  has  his  share  in  the  univer- 
sal interest : in  that  interest,  by  which  a man 
stands  engaged  to  wish,  that  in  his  own  in- 
stance the  rule  of  action  may  be  as  efTectually 
conducive  to  its  acknowledged  purposes,  and 
thence  as  completely,  as  weU  as  correctly, 
knotvii  as  possible. 

But,  on  the  other  hand,  what  you  will  not 
fail  to  observe  is  — liow  mucb  greater,  gene- 
rally  speaking,  to  cach  individual  lawyer,  the 
valué  is  of  bis  share  in  that  particular  inte- 
rest, in  which,  in  his  quality  of  a lawyer,  he 
has  a share,  than  bis  share  in  that  universal 
interest,  in  which,  in  his  quality  of  human 
being,  be  has  a share.  From  that  ignorance 
of  the  law,  from  which,  in  respect  of  the  ma- 
nagement  of  their  own  affairs,  noh-lawyers 
have  so  mucb  to  suffer,  he,  in  respect  of  his 
own  alTairs,  is,  by  the  supposition,  compara- 
tively  speaking,  and  in  liis  own  opinión  at 
least,  exempt:  and,  as  for  any  ignorance,  un- 
der  which,  in  respect  of  the  management  of 
the  affiiirs  of  his  clients,  it  may  happen  to  him, 
by  the  inscrutability  and  uncognoscibility  of 

the  laws,  to  be  condemned  to  labour, gene- 

rally  speaking,  the  client  alone,  not  the  law- 
yer, will  be  the  sufferer  by  it.  As  to  the 
lawyer,  so  far  from  being  a sufferer,  in  so  far 
as  the  effect  of  the  error  produced  by  the 
ignorajíce  is  to  produce  more  business,  he  Avill 
be  a gainer  by  it.  True  it  is,  that,  in  so  far 
as  it  may  happen  to  the  client  to  perceive  that 
there  has  been  error,  and  that  it  is  at  the  door 


of  the  lawyer  that  the  error  lies,  the  lawyer 
may,  in  the  article  of  reputation,  be  a loser. 
But  thus  to  see  into  the  secrets  of  the  law 
is  not  the  lot  of  every  man  : in  particular  of 
every  man  who  is  not  a law'yer. 

Of  the  whole  field  of  law,  what  is  that 
part,  by  the  improveraent  of  which  the  man 
of  law  has,  upon  the  balance,  most  to  gain  or 
least  to  lose?  Answer — The  penal  branch. 
Why  the  penal  branch  ? Answer — Because 
it  is  that  branch,  in  which,  in  a more  parti- 
cular degree,  depends  the  protection  endea- 
voured  to  be  afforded,  against  such  injuries 
as  in  their  nature  are  most  afflictive,  and  to 
which,  in  every  situation,  man  is  more  or  less 
exposed.  Take,  for  example,  depredation  in 
its  coarsest  forms : such  as  theft,  highway- 
robbery,  house-breaking,  — murder,  on  the 
occasion  of  either.  On  the  one  hand,  the 
offences  here  in  question  having  their  source 
in  indigence,  — on  the  other  hand,  individuáis 
of  all  classes  — the  indigent  not  excepted  — 
being  exposed  to  suífer  by  them, — henee  the 
sufferer  is  very  likely,  and  the  injurer  almost 
sure,  to  have  but  small  means,  if  any,  for 
purchasing  professional  assistance.  While, 
from  delinqueney  in  those  shapes,  as  a man, 
he  has  as  mucb  as  any  man  to  suffer,  — as  a 
lawyer,  the  man  of  law  has  less  to  gain  from 
it  in  those  shapes  than  in  any  other.  A con- 
sequence  is  — that,  supposing  it  possible  to 
keep  completely  sepárate  from  the  rest  of  the 
law  these  particular  parts,  or  even  the  whole, 
of  the  penal  branch,  — what  might  very  well 
happen  is  — that,  as  it  would  be  his  obvious 
interest,  so  would  it  be  his  real  wish,  to  see 
the  rule  of  action  improved  to  the  utmost. 
But  scarcely  is  any  such  perfect  separation 
possible.  Not  only  between  all  of  the  se- 
veral  parts  of  the  penal  branch,  but  between 
the  penal  branch  and  thc  civil  branch,  both 
taken  in  the  aggregate,  the  connexion  is  most 
intimate  : too  intiinate  to  admit,  in  the  sight 
of  eyes  naturally  so  jealous,  any  adequate  as- 
surance  that  improvement  ^gun  in  one  place 
could  be  there  brought  to  such  a stand,  as  to 
be  prevented  from  ever  extending  itself  any 
further. 

True  it  is,  that  particular  cases  may  be  sup- 
posed,  in  which,  in  his  situation,  no  peremp- 
tory  bar  would  be  found  opposing  itself  to  his 
concurrence,  or  at  any  rate  to  his  neutrality,  ' 
in  relation  to  the  supposed  benefit.  But  that, 
in  any  considerable  proportion  of  the  whole 
number  of  instances,  any  such  agreeable  sup- 
positions  should  be  found  verified,  you  will 
judge,  my  friends,  whether  it  be  not  rather 
too  much  to  hope. 

Among  such  of  your  men  of  law  as  are 
either  members  of  your  legislature,  or  possess 
an  influence  more  or  less  considerable  in  elec- 
tions,  take  any  individual  for  example : cali 
him,  as  in  one  of  our  plays  he  has  been  called, 
Mr.  Eilherside. 


Lktter  VI.J  Sentham  to  the  Citizens  of  the  United  States. 


An  offer,  of  the  nature  of  that  in  question, 
hein^  made  to  your  State,  Mr.  Eitkerside, 
supposing  him  to  take  a part  in  relation  to  it, 
will  he  support  it  or  oppose  it?  Such  being 
the  question,  the  answer  will,  on  each  occa- 
RÍon,  depend  upon  the  proportion  which,  in 
Mr.  Eitkerside's  eyes,  has  place  betvveen  the 
valué  of  his  share  in  the  universal  interest, 
and  the  valué  of  such  part  of  his  share  in  the 
particular  interest  of  the  profession,  as  is  at 
stake  upon  the  acceptance  or  rejection  of  the 
offer. 

Suppose,  that,  in  relation  to  the  universal 
interest,  acceptance,  if  given,  does,  in  his 
eyes,  afford  a promise  of  a nett  benefit,  — 
the  foUowing  may  be  stated  as  the  cases  in 
which,  the  sinister  professional  interest  not- 
withstanding,  it  may  happen  to  him  to  be 
desirous  of  being  contributory  to  the  giving 
of  such  acceptance. 

1.  If,  on  the  one  hand,  in  his  eyes,  the  pub- 
lic  benefit  be  so  great,  and,  on  the  other  hand, 
the  prívate  and  personal  loss  so  small,  that 
the  valué  of  his  share  in  the  public  benefit 
promises  to  be  greater  than  that  of  his  share 
in  the  profit  from  the  public  mischief. 

2.  If,  in  his  eyes,  such  is  his  own  individual 
position,  that,  by  the  benefit  expected  to  the 
public  from  such  acceptance,  no  reduction 
will  at  any  time  be  produced  in  the  amount  of 
his  individual  share  in  the  professional  profit 
resulting  from  the  public  mischief,  in  the  di- 
roinution  of  which  the  expected  benefit  would 
consist. 

3.  If,  though  some  reduction  may  have 
place,  yet  — so  small  is  its  greatest  amount, 
so  distant  the  probably  nearest  time  of  its 
taking  place,  and  so  great  the  uncertainty 
whether  it  will  take  place  at  all, — at  the  same 
time  so  great  the  reputation  to  be  gained  by 
giving  support  to  the  measure,  so  great  the 
disrepute  to  be  incurred  by  making  opposition 
to  it, — that  the  giving  support  to  it  will,  upon 
the  whole,  be  the  most  advantageous  course 
he  can  pursue. 

It  is  more  pre-eminently  in  the  general  cha- 
racter  of  & precedent — whatsoever  it  may  be 
in  its  owm  particular  character  — that,  in  pro- 
portion as  it  is  good,  everything  that  is  good 

is, to  every  sort  of  man  whose  particular 

interest  is  hostile  to  the  universal  interest, 
and  in  particular  to  the  man  of  law, — an  ob- 
ject  of  terror.  Principiis  obsta  — set  vp  the 
bar  at  the  threshold  — is  of  course  the  motto 
of  such  men. 

Sharp  enough,  of  course,  with  us,  are  the 
eyes  of  the  man  of  law,  in  their  look  - out 
after  everything  that  threatens  them  with  re- 
form  or  improvement : anxious  enough  their 
endeavours  to  keep  it  out.  With  you,  one 
circumstance  there  is,  the  tendency  of  which 
is  to  give  additional  strength  to  those  same 
propensities.  Among  you,  with  the  excep- 
tion  of  what  you  have  derived  from  us,  every- 
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thing  that  regards  government  is  on  so  good 
a footing, — and  consequently,  upon  the  whole, 
that  proportion  of  abuse  which  remains  still 
unextirpated  is,  coinparatively  speaking,  so 
small,  — that  nothing  can  be  more  natural 
than  that  this  “ rest,  residue,  and  remaindcr." 
as  they  say  in  the  law  branch  of  the  flash- 
language,  should  be  cherished  and  defended, 
with  a degree  of  pertinacity  proportioned  tó 
its  scantiness. 

Yes : the  more  closehj  the  field  of  law  is 
looked  into,  the  more  clearly  perceptible  wili 
be  the  opposition  of  interests,  which  on  this 
ground  has  place,  between  such  of  you  as  are 
lawyers,  and  (^to  employ  a useful  plirase  I 
have  observed  in  books  of  American  grovvth'i 
the  balance : the  balance  composed  of  non- 
laivyers,  or — as  lawyers  say,  or  at  least  uscd 
to  say  — lay-gents. 

Look  back  to  the  three  qualities,  held  up 
to  view  as  essential  endowments  oí  a complete 
and  adequate  body  of  law,  viz.  1.  Notoriety, 
or  rather  intrinsic  aptitudc  for  notification  : 
2,  Completeness,  including  complete  extirpa- 
tion  of  common  lato ; and  3.  Justifiedness ; i.  e. 
the  quality  conferred  by  an  adequate  accom- 
paniment  of  reasons.  Not  one  is  there  of 
these  instances,  in  which  you  will  not  find  — 
that,  the  greater  the  degree  in  which  this  en- 
do wment  is  possessed  by  any  proposed  body 
of  laws,  the  greater  will  be  the  injury  done 
to  the  particular  interest  of  the  correspond- 
ent  body  of  professional  men,  in  so  far  as  their 
prosperity  is  dependent  upon  their  practice. 

1 . Aptitude  for  notification That  which 

the  lawyer  Uves  by  the  sale  of  is  — law-kno  w- 
ledge  or  the  semblance  of  it : of  this  necessary 
article,  the  larger  the  stock  which  each  man  is 
enabled  to  receive  from  the  only  puré  and  ge- 
nuine  source  — viz.  the  lawitself,  — the  less 
the  need  he  has  of  resorting  for  it  to  any  such 
impure  and  inadequate  source. 

2.  Completeness The  íurther  the  rule  of 

action  is  from  having  been  rendered  complete, 
the  further  it  is  from  being  capable  of  being 
made  known  — each  part  ¡ í it,  to  every  man 
who  has  need  to  be  aequainted  with  it:  and, 
the  gfeater  the  degree,  in  which  the  exten- 
sión given  to  real  law  is  accomi)anied  by  a 
correspondent  extirpation  of  common  law,  the 
greater  the  degree  in  which  true  are  substi- 
tuted  to  false  and  decepti'ous  lights. 

3.  Justifiedness. — In  the  body  of  the  laws 
scarcely  can  that  disorder  be  found,  against 
which,  with  a degree  of  efficieney  more  or  less 
powerful  and  immediate,  a well  compacted  ac- 
companiment  of  reasons  will  not,  as  you  have 
seen,  opérate  as  a remedy : scarcely, 

same  time,  a disorder,  from  and  with  which, 
in  proportion  to  its  acerbity,  the  profit  ot  the 
man  of  law  does  not  receive  its  increasc, 
Moreover,  with  the  spurious  sort  of  law,  troin 
the  interpretation  of  which  lawyers  profit  is. 
so  large  a portion  of  it,^  derived,  is  mixt  up 
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all  íilong  a qnantity  of  argiimentative  matter, 
iittereil  linder  the  ñame  of  reasons.  True  it 
is,  tliat  of  this  matter,  some  portion  is  com- 
posed  of  germine  reasons:  — reasons  derived 
from  the  principie  of  utility: — frona  the  con- 
sideration  of  the  effect  of  the  species  of  ac- 
tion  in  question,  iipon  human  feelinga  — iipon 
the  universal  iníerest.  Technical,  however, 
to  use  the  ñame  by  which  among  themselves 
they  speak  of  them  — technical  are  the  sort  of 
reasons,  of  which  the  great  mass  of  this  same 
argumeiitative  matter  is  composed.  But 
wherever,  conjoined  to  the  word  reason,  yon 
see  the  word  technical,  for  explanation  of  the 
M'ord,  add,  or  substituto  — for  so  you  may  do 
with  little  danger  of  error  — the  words  a¿- 
surd  and  dishonest : absurd  in  its  nature,  dis- 
honest  in  its  cause,  viz.  in  respect  of  the  end 
or  object  with  a view  to  which  it  was  framed. 
At  the  head  of  the  list  of  these  same  reasons, 
may  be  placed  law  Jictions:  a sort  of  article, 
which  may  be  defined  — lies,  devised  by  judges 
to  serve  as  instruments  of,  and  cloaks  to,  injus- 
tice;  — injiistice  in  various  forms,  and  in  that 
of  usurpation  of  power  in  particular. 

Now,  suppose  a complete  hody  of  ordi- 
nances,  and  for  its  support  a correspondent 
rationale,  composed  of  reasons,  introduced  by 
principies : a body  of  reasons  — complete, 
consistent,  and  coinpact,  into  which  no  reason 
drawn  from  any  other  than  the  only  puré 
source  — the  fountain  of  general  ulility  — 
were  admitted.  In  comparison  of  these  ge- 
nuine  reasons,  how  would  they  appear — those 
spurious  ones  — to  which  lawyers  have  given 
currency  one  among  another,  for  the  purpose 
of  passing  them  off  for  genuine  upon  their  cus- 
tomers  ? What  would  then  be  the  emotions 
they  would  excite  ? Awe  and  admiration  as 
at  present?  — No : but  scorn  and  abhorrence. 

Not  that  from  all  that  has  been  said,  any 
such  conclusión  follows,  as  that,  in  a prepon- 
derant  and  prevalent  degree,  thus  adverse  to 
the  universal  interest  is  the  interest  of  every 
individual  la wyer  among  you,  without  excep- 
tion.  All  that  follows  is  — that  so  it  is,  in 
so  far  as  his  dependence  in  peciiniary  matters 
is  onhis  profession, — and  harringallparh'cM- 
lar  circumstances,  which  may  happen  to  in- 
tervene, and  give  an  opposite  direction  to  the 
forcé  of  interest.  Say  that  a lawyer  has  no 

interest  in  the  uncertainty  of  the  law, as 

well  might  you  say,  that  a gunpowder-maker 
has  no  interest  in  war,  or  a glazier  in  the 
breaking  of  Windows. 

Of  the  particular  circumstances  here  alluded 
to,  one  there  is,  which,  in  its  application,  is 
confin  ed  to  that  sort  of  lawyer  who  is  in  pos- 
session  ór  expectation  of  a seat  in  one  of  your 
legislatures.  If,  in  his  view  of  the  matter, 
the  oífer  promises  to  íind  favour  in  the  eyes 
of  his  constituents,  and  thatto  such  a degree, 
as  that,  in  the  event  of  his  voting  for  the  re- 
jection  or  neglect  of  it,  he  will  not,  at  a fu- 


ture  election,  benumbered  among  the  object» 
of  their  choice:  — at  the  same  time  that  in 
his  eyes  the  valué  of  his  official  situation  is 
greater  than  that  of  the  quantity  of  emolu- 
ment,  which,  by  acceptance  given  to  the  oflfer, 
would  at  thh  long  run  be  cut  oflT  from  the  pro- 
fit  of  his  practico. 

On  this  occasion  I will  venture  to  put  it  to 
you,  — whether,  of  the  strength  of  the  claim 
which  any  representative  of  yours  can  have 
upon  you  for  your  confidence, — the  magni- 
tude  of  the  interests  which  you  have  at  stake 
on  the  use  made  of  the  offer  being  considered, 
— there  can  be  a clearer  or  more  instructiva 
test,  than  the  sort  of  countenance  which  he 
shows  to  it. 

Such,  then,  in  relation  to  the  grand  point 
in  question,  isthe  state  of  interests.  And — 
not  to  speak  of  individuáis  individually  taken 
— taking  men  in  bodies,  what  is  their  conduct 
ever  determinad  by,  if  it  be  not  by  interest? 
— the  balance,  on  the  account  taken  by  each 
man  of  his  own  interests  ? 

Your  representatives  at  large  — whence 
happens  it  that,  in  that  all-commanding  situa- 
tion, their  conduct  has,  in  relation  to  every 
thing  but  the  state  of  the  law,  been  so  uni- 
formly  conformable  to  the  interest  of  their 
constituents  ? Whence,  but  because  by  your 
matchless  constitution  it  has  been  made  their 
interest  to  keep  this  conformity  inviolate. 

So  far  as  concerns  the  state  of  the  imported 
part  of  the  law,  this  conformity  has  not,  at 
any  rate  in  anything  like  an  equal  degree, 
had  place.  Why  ? Because,  though  in  most 
other  instances,  in  the  event  of  his  sacrificing 
your  universal  interest  to  his  own  particular 
interests,  it  would  be  in  your  power  to  punish 
a representative  by  withdrawing  from  him 
that  confidence,  in  the  continuance  of  which 
his  continuance  in  such  his  situation  depends; 
yet,  for  not  having  either  brought,  or  used  his 
endeavours  to  bring,  the  general  mass  of  the 
law  into  a better  state  than  it  is  in  at  present, 
it  would  not  be  in  your  power  thus  to  punish 
him  : at  least  consistently  with  any  regard  for 
justice.  Why?  Because,  among  men  in  ge- 
neral, the  importance  of  the  sort  of  work  in 
question  seems  not  as  yet  to  have  been  suffi- 
ciently  understood  : — because  what  is  every- 
hody’s  business  is  nobody’s  business:  — and 
because,  until  some  prospect  had  been  opened, 
of  a measure,  from  which,  with  a reasonable 
expectation  of  success,  a work  of  this  sort 
might  receive  its  commencement,  — no  one 
individual,  in  whom  the  blame  of  omission 
could,  with  any  sufficient  reason,  be  made  to 
attach,  was  presentad  to  view  by  the  nature 
of  the  case. 

But,  though  there  exists  not  any  one,  whom, 
antecedently  to  the  making  of  the  oífer  in  ques- 
tion,  it  would  have  been  competent  for  you 
thus  to  punish,  — ^ on  the  one  hand,  now  that 
such  an  offer  has  been  made,  whether  in  the 
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event  of  his  receiving  it  witfa  opposition,  or 
even  with  indiffference,  tfaere  be  any  one  from 
whom  you  needscruple  to  withdraw  your  con- 
fidence,  is  a question  which  lies  before  you. 

In  the  exposure  thus  made  of  this  sinister 
interest,  and  of  the  state  of  temptation,  un- 
der  which  those  who  are  partakers  in  it  are, 
on  all  occasions,  kept  by  it,  — may  be  seen 
the  eulogium  — the  uncontradictable  eulo- 
gium  — of  all  those,  if  any  such  there  be,  in 
the  texture  of  whose  minds  there  shall  be 
found  a forcé  of  principie,  strong  enough  to 
oppose  to  it  an  effectual  resistance. 

To  no  man  can  it  be  matter  of  just  re- 
proach  tbat  his  situation  is  such  as  exposes 
him  to  temptation.  Be  the  temptation  what 
it  may,  the  act  or  line  of  conduct  to  which 
a man  is  invited  by  it  being  by  the  supposi- 
tion  mischievous,  the  stronger  the  temptation 
the  greater  his  merit  if  he  resists  it.  In  the 
observations  which  you  have  just  seen,  every 
lawyer  by  whom  any  sincere  assistance  shall 
have  been  afforded  to  this  offer,  may  in  this 
letter  behold  a testimonial,  of  the  merit  ma- 
nifested  by  him  in  the  rendering  so  high  a 
Service  : and,  whatsoever  may  be  said  against 
the  judgment  thus  exercised  by  him,  the 
probity  manifested  — manifested  by  the  self- 
sacrifice  — will  at  any  rate  stand  unquestion- 

If  it  be  true,  that,  at  the  height  to  which 
the  State  of  government  in  your  country  has 
already  risen  in  the  scale  of  excellence,  nq. 
ordinary  benefit,  of  the  number  of  those  for 
the  receipt  of  which  it  has  room  still  left,  can 
be  equal  to  the  extraordinary  benefit,  which, 
supposing  the  rule  of  action  put  upon  the  pro- 
posed  footing,  would  have  place,  — so,  in  the 
situation  of  representativo,  neither  could  any 
ordinary  Service  be  capable  of  coming  into 
competition  wnth  the  corresponding  extraor- 
dinary Service. 

The  completion  of  the  work,  would  it  be 
at  hest  remóte  ? — in  any  sensible  degree  the 
production  of  the  looked-for  good  eíFect  still 
more  so  ? — even  the  very  commencement  of 
it,  all  chances  considered,  precarious?  Well, 
if  so  they  be  — the  greater  the  degree  in 
which  all  these  things  are,  the  less  is  the  de- 
triment  which  each  such  professional  man  has 
to  apprehend,  on  the  score  of  his  professional 
and  personal  interest,  while  the  glory,  oí  con- 
tributing  in  this  way  to  the  advancement  of 
the  universal  interest,  is,  from  the  first  mo- 
ment,  at  his  command. 

Such  are  the  interests,  to  the  hostility  of 
which  a measure  of  the  sort  in  question  is 
doomed  to  find  itself  exposed.  I wish  it  were 
equally  in  my  power  to  put  you  as  effectually 
upon  your  guard,  against  the  weapons  to 
which,  on  an  occasion  such  as  that  in  ques- 
tion, the  war  of  words  is  wont  to  have  re- 
course.  Those  which  I have  in  view  rank 
under  the  general  ñame  oifallacies. 


By  the  word  irrelevancy,  may  by  far  the 
greater  number  of  them  be  designated : be 
the  measure  on  the  carpet  what  it  may,  they 
are  irrelevant  to  it : they  bcar  no  particular 
relation  to  it:  and  oí  these  irrelevancies, 
personalities,  of  which  there  are  also  various 
kinds,  forra  no  inconsiderable  part. 

Impracticable  and  mischievous  — mischie- 
vous  and  impracticable : this  is  the  conclusión 
on  which,  be  the  measure  what  it  may,  op- 
position is  apt  to  bcgin  or  end.  In  the  course 
of  my  own  observation,  to  what  multitudes 

of  measures  have  I not  seen  them  applied ! 

measures,  of  which  the  utility  has  afterwards 
been  certified  by  unquestioned  experience. 

On  the  present  occasion,  the  essential  thing 
is  — to  engage  your  attention  to  the  nature 
of  the  particular  ohject,  to  which,  if  at  all, 
these  epithets  will  have  to  apply.  It  is  no- 
thing  more  than  this:  — in  relation  to  the 
proffered  body  of  proposed  law,  on  the  part 
of  the  house  of  representativas,  a rcsolulion, 
engaging  them  to  receive  it,  and  take  it  into 
consideration.  This  done,  and  the  work 
received  — and,  on  any  one  day,  taken  into 
consideration  accordingly,  — the  very  next 
day,  if  not  approved  of,  the  whole  together 
may  for  ever  be  put  aside. 

This  done,  all  is  done  for  which  I stipu- 
late.  To  say  what  mischief  can  ensue  from 
this,  seems  not  to  be  a very  easy  task.  In 
the  event  in  question,  the  natural  course  for 
the  Assembly  to  take  would,  I suppose,  be 
— to  order  the  work  to  be  printed  for  the 
use  of  the  members.  But  in  this  case  there 
would  be  expense  : — an  expense,  to  which, 
if,  in  the  eyes  of  those  to  whom  it  belongs  to 
judge,  the  work  affords  not  an  adequate  pro- 
mise of  being  useful  to  their  constituents  — 
those  same  constituents  should  not,  by  any 
act  of  their  representatives,  be  subjected. 

To  no  such  expense,  however,  do  I cali 
upon  the  representatives  of  any  State  to 
subject  their  constituents.  On  the  contrary, 
W'ithout  any  expense  to  them,  other  than  that 
of  conveyance  (this  being  without  the  reach 
of  any  calculation  of  mine)  I hereby  oífer  to 
present,  to  the  representativo  body  of  any 
State,  a number  of  printed  copies  exceediiig 
that  of  its  members : the  copies  to  be  deli- 
vered  here  in  London,  to  any  person  com- 
missioned  by  the  competent  authority  in  the 
State  to  receive  them  ; reserving  to  myself 
only  the  right  of  reducing  the  number  pre- 
sented  to  each,  should  this  offer  find  accept- 
ance  at  the  hands  of  more  than  one. 

In  return,  no  such  State  will,  I hope,  grudge 
me  the  present  of  a printed  ahnanac,  or 
by  w'hatsoever  ñame  the  work  be  designated, 

by  which,  if  any  such  thing  be  in  existencc, 

the  official  establishment  of  the  State,  with 
the  expense  belonging  to  each  of  the  several 
situations  contained  in  it,  is  brought  to  view. 
My  wish  is,  in  the  most  detailed  and  dcmon- 
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strative  inanner,  to  contrast  the  principies 
and  practice,  in  so  exemplary  a degree  esta- 
blishcd  in  your  happy  commonwealth,  with 

thc  System  of  regulated , which  is  liere 

called  govcrnment : — with  the  waste  and  cor- 
ruption  tbat  characterizes  the  systein  of  that 
government ; and  which,  every  time  I think 
of  it,  filis  my  mind  with  a mixture  of  shame, 
and  melancholy,  and  indignation. 

LETTER  VII. 

Testimonies,  as  to  the  Species  of  Work  here 
offered,  and  its  Utility. 

At  the  outset  I submitted  to  yon,  my 
friends,  some  testimonies  in  favour  of  the 
present  proposal  and  its  author.  The  time 
is  now  ripe  for  adding  to  them  a testimony 
or  two  in  favour  of  the  work.  I mean  the 
species  of  W'ork : testimonies,  by  the  light  of 
which,  — even  supposing  the  execution  ever 
so  much  inferior  to  what  I cannot  but  fiatter 
inyself  you  wáll  expect  to  find  it,  — you  will 
eee,  in  the  very  nature  of  the  work,  how 
much  you  have  to  hope  from  it. 

Of  these  testimonies,  the  body  of  statute 
laws,  established  in  France  by  Napoleón,  is 
the  main  source.  They  consist,  in  the  first 
place,  in  the  recognition  made  of  the  utility 
of  the  species  of  work  by  the  restored  autho- 
rities  : and  this,  notw'ithstanding  the  inferio- 
rity  of  the  individual  work,  in  comparison 
with  that,  of  which,  in  case  of  acceptance 
given  to  this  my  oíFer,  you  cannot  but  stand 
assured : inferiority,  and  that,  as  you  w'ill 
sec,  rendered  palpable  by  reference  made  to 
those  objects,  which,  in  the  coínposition  of 
a work  of  this  species,  I hope  I may  now  say 
ought  indisputably  to  be  in  view;  viz.  the 
three  qualities,  of  which,  in  the  third,  fourth, 
and  fifth  of  these  letters,  so  particular  an 
explanation  has  been  given. 

To  come  to  particulars.  In  France,  there 
you  may  see  they  not  only  liad,  but  still  have, 
the  Corps  de  droit  Napoleón : the  body  of 
law',  designed  probably  to  cover,  when  com- 
pleted,  whatsoever  portion  of  the  field  of  ac- 
tion  was  intended  to  be  covered  by  law ; and 
actually  comprehending  codes  more  than  one, 
and  of  the  three  main  branches  actually 
covering  two ; viz.  one,  called  the  Civil  or 
Code  Napoleón,  — another,  called  the  Penal, 
together  with  the  corresponding  Codes  of 
Procedure  ; not  to  speak  of  the  Code  de  Com- 
merce,  and  others  branching  from  those  two, 
or  Corning  withinthe  field  ofa  Constitutional 
Code.  Now  then  — be  it  as  it  may,  in  re- 
gard  to  the  individual  works  — such  in  this 
instance  was  the  sorí  of  work  — so  great  the 
beneíit  acknowledged  to  be  derived  from  it 
— so  great  the  mischief  that  would  have  been 
produced  by  the  restoration  of  the  chaos  to 
which  they  succeeded,  — so  it  is,  that  the 
restored  authorities,  on  their  restoration, 


notwithstanding  the  intensity  of  their  desirc 
to  oblitérate,  as  far  as  possible,  every  trace 
of  the  intervening  changes,  — felt  the  neces- 
sity  of  abstaining,  and  abstained  accordingly, 
from  the  destruction  of  this  the  most  im- 
portant  of  them  all : — this  vast  remaining 
monument  of  now  extinguished  power  and 
energy. 

With  whatsoever  horror  the  government 
of  Napoleón,  considered  in  a constitutional 
point  of  view,  may,  by  so  large  a proportion 
of  the  thinking  part  of  the  population  of  that 
State,  be  regarded  ; — by  some,  in  respect  of 
the  damage  to  the  interests  of  the  ruling  few 

— by  others,  in  respect  of  the  injury  to  the 
interests  of  the  subject-many,  — scarcely 
should  I cxpect  to  find  a Frenchman,  of  any 
party,  to  whom  the  reality  of  the  Service 
done  by  this  W'ork,  to  all  interests,  would  be 
spoken  of  as  matter  of  doubt. 

The  Service  thus  acknowledged  to  have 
been  rendered,  in  what  then  can  it  be  found 
to  consist  ? in  which  of  the  three  capital  qua- 
lities herein  above  brougbt  to  view  ? 

1.  Not  in  intrinsic  aptitude  for  notoriety,  as 
explained  in  my  letter  on  that  subject : not 
in  intrinsic  aptitude  for  notoriety,  except,  in 
so  far  as  is  necessarily  included  in  the  substi- 
tution  of  real  to  imaginary  law : an  advantage 
which  belongs  to  the  next  head. 

2.  Not  even  in  completeness : in  advance 
made,  as  above,  towards  completeness,  yes : 
but  nothing  more.  No  such  idea  brought  to 
view,  as  that  it  would  be  possible,  by  any 
survey  taken  of  the  fiel¡I  of  thouyht  and  action, 
to  trace  out  the  portion  which  it  might  be 
proper  for  government  so  to  take  possession 
of,  as  to  convert  it  into  the  field  of  law. 

3.  Not  in  any  degree  in  justfiedness,  as 
above  explained. 

That,  in  respect  of  intellectual  aptitude  and 
active  talent,  it  w'as  not  in  the  power  of  the 
draughtsman  employed  by  Napoleón  to  give 
those  qualities  to  their  respective  works, 
might  be  too  much  for  a rival  to  take  upon 
himself  to  pronounce : those  to  whom  it  be- 
longs to  judge,  may  judge.  But,  that  the  ne- 
cessary  political  power,  and  consequently  the 
will,  so  to  do,  was  wanting  to  them,  may 
without  hesitation  be  affirmed.  In  every  ex- 
plicit  reason,  attached  to  any  expression  of 
bis  will.  Napoleón  would  have  seen  a chain 

— a chain  put  upon  his  power. 

Not  even  to  any  arrangements,  if  any  such 
there  were,  in  the  penning  of  which  he  had 
no  other  end  in  view  than  the  furtherance  of 
the  universal  interest,  would  he  have  suffered 
reasons  to  be  held  up  to  view,  Why  ? Be- 
cause,  if  introduced  into  any  one  part  of  the 
whole  body  of  law,  the  operation  of  giving 
reasons  would  naturally  have  been  looked  for, 
in  the  instance  of  every  other : but,  in  the 
instance  of  no  part  of  any  body  of  law,  in  and 
by  which  a sacrifice  is  purposely  made  of  the 
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universal  interest  to  the  particular  interest 
of  the  ruling  one,  or  to  that  of  the  ruling  few, 
can  any  appropriate  and  adequate  bocíy  of 
reasons  be  found  — any  body  of  reasons  that, 
— if  not  of  and  in  itself,  — at  any  rate  by 
the  observations  it  would  cali  forth,  would 
not  in  effect  counteract  the  desiim  that  cave 
it  birth. 

To  the  ruling  power,  in  every  government 
but  such  as  yours,  every  application  thus 
made  of  the  faculty  of  reasoning  is  therefore, 
in  the  vcry  nature  of  the  case,  an  object  of 
'horror.  It  is,  and  will  ever  be  so,  in  every 
puré  monarchy : it  is,  and  ever  ivill  be  so,  in 
every  aristocracy : it  is  so  in  this  government, 
which,  in  substance  and  eíFect,  is  become  a 
compound  of  monarchy  and  aristocracy:  of 
monarchy  and  aristocracy,  with  a thin  coat  of 
democracy  remaining  on  the  surface,  sufficient 
for  the  delusion,  but  not  sufficient  for  the 
protection,  of  the  people. 

You  have  been  seeing  what  everybody  has 
seen  — what  the  Cromwell  of  Frunce  actually 
did  for  Frunce.  Behold  now  what,  if  life  liad 
been  long  enougb,  the  Cromwell  of  Englund 
would  have  done  for  Englund ; — 

In  a conversation  with  Ludlow,  Cromwell 
said,  “ That  it  was  bis  intention  to  con- 
tribute the  utmost  of  his  endeavours  to  make 
a thorow  reformation  of  the  clergy  and  law  : 
but,”  said  he,  “ the  sons  of  Zeriiiah  are  yet 
too  strong  for  us  : and  we  cannot  mention  the 
reformation  of  the  law,  but  they  presently  cry 
out,  we  design  to  destroy  propriety : whereas 
the  law,  as  it  is  now  constituted,  serves  only 
to  maintain  the  lawyers,  and  to  encourage  the 
rich  to  oppress  the  poor ; affirming  that  Mr. 
Coke,  then  Justice  in  Ireland,  by  proceeding 
in  a summary  and  expeditious  way,  deter- 
mined  more  causes  in  a week  than  West- 
minster-Hall  in  a year ; saying  farther,  that 
Ireland  was  as  a deán  paper  in  that  particu- 
lar, and  capable  of  being  governed  by  such 
laws  as  should  be  found  most  agreeable  to 
justice ; which  may  be  so  impartially  admi- 
nistered  as  to  be  a good  precedent  even  to 
England  itself : where,  when  they  once  per- 
ceive  propriety  preser  ved  at  an  easy  and  cheap 
rate  in  Ireland,  they  will  never  permit  them- 
selves  to  be  so  cheuted  und  ubused  as  now  they 
are.”  * 

Behold  what  was  said  in  his  day  by  Crom- 
well! In  my  eyes,  it  ranks  that  wonderful 
man  higher  than  anything  else  I ever  read  of 
him  : it  will  not  lower  him  in  yours. 

As  to  the  clergy,  in  your  happy  country  the 
reformation  has  aíready  been  effected.  Re- 
mains  as  and  for  the  only  class,  in  the  in- 
stance  of  which  any  the  least  need  of  reform 
still  remains  — the  class  of  luwyers.  That, 
in  your  country,  in  comparison  of  what  it  is 
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here,  the  quantity  of  abuse  issuing  from  this 
source  is  in  no  small  degree  inferior,  I am 
fully  sensible  : but,  so  long  as  any  the  loast 
partióle  of  mischief,  though  it  were  but  a 
single  one,  is  perceptible,  why  it  should  con- 
tinué unexcluded, — unless  by  the  exclusión 
put  upon  it,  a preponderant  mass  of  mischief 
can  be  shown  to  be  letin,  — remains  for  him 
to  say,  who  to  the  desire,  seems  to  himself 
to  add  the  power,  of  rendering  to  his  profes- 
sion  and  its  interest  so  acceptable  a Service. 

In  this  same  volume  (i.  p.  436)  the  last  pa- 
ragraph  is  in  these  words : — “ In  the  mean- 
time  the  reformation  of  the  law  went  on  but 
slowly,  it  being  the  interest  of  the  lawyers 
to  preserve  the  lives,  liberties,  and  estátes 
of  the  whole  nation  in  their  own  hands.  So 
that  upon  the  debate  [on  the  subject]  of 
registring  deeds  in  each  countij,  for  wunt  of 
which,  within  u certain  time  fxed  ufter  the 
sule,  such  sules  should  be  void,  und  being  so 
registred,  thut  lund  should  not  be  subject  lo 
uny  incumbrunce ; this  word  incumbrunce  was 
so  managed  by  the  lawyers,  that  it  took  up 
three  months’  time  before  it  could  be  ascer- 
tained  by  the  committee.” 

Thus,  by  the  particular  and  sinister  inte- 
rest of  the  lawyers,  was  the  reformation  of 
the  law  obstructed.  From  the  same  honest 
pen,  behold  how,  and  by  the  forcé  of  what 
sinister  interests,  so  desirable  and  admirable 
an  enterprise  was  soon  afterwards  finally 
quashed  (ii.  717:)  — “ The  Parliament,  on 
their  part,  being  sensible  of  their  danger  ” 
(vÍ2.  from  the  army  : this  was  the  latter  end 
of  1659,)  “ were  not  wholly  negligent  of  the 
means  to  prevent  it:  though  I cannot  say 
they  gave  no  advantages  to  the  faction  of  the 
urmy,  by  disgusting  the  sectarian  party,  and 
falling  in  with  the  corrupt  interests  of  the 
lawyers  and  clergy,  wherein  the  army  did  not 
fail  to  outbid  them  when  they  savv  their  time.” 
The  provocation  given  by  the  honest  law- 
yer  (I  mean  Chief-Justice  Coke — not  the  ra- 
pacious  pedant,  Sir  Edward — but  one  whose 
conduct  formed  so  perfect  a contrast  to  his,) 

the  provocation  — I say  the  provocation, 

given  by  this  honest  lawyer  to  his  brethren 
of  the  profession — being  thus  great,  you  will 
not  wonder  when  you  íind  it  productive  of 
an  adequate  resentinent.  From  the  samepeu 
hear  an  account  of  this  reformist’s  end  (ibid. 

iii.  75  ;) “ An  order  being  made,  that  the 

Chief-Justice  Coke  and  Mr.  Peters  should  die 
on  the  same  day,  they  were  carried  on  two 
sledds  to  the  place  appointed  for  the  execu- 
tion ofthe  sentence  thathad  been  pronounced 
against  them,  the  head  of  Major- General 
Harrison  being  placed  on  that  which  carried 
the  Chief-Justice,  with  the  face  uncovered 
and  directed  towards  him : which  was  so  nir 
from  producing  the  designad  effect,  that  he 
not  only  seemed  to  be  animated  with  courag© 
from  the  reflection  he  might  make  upon  that 
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olíjcrf.,  but  tbe  people  every  where  expressed 
their  detestatioii  of  such  usage.  ’’  At  the 
place  of  execution,  among  other  things,  he  de- 
clarcd,  (p.  1 96)  “ that  he  had  used  the  utmost 
of  his  cndeavours  that  the  practice  of  the  law 
miqht  be  regulated,  and  that  the  public  justice 
miyht  be  administered  voith  as  much  expedition 
and  as  little  expense  as  possible;  and  that  he 
had  suffered  a more  than  ordinary  persecution 
frotn  those  of  his  own  profession  on  that  ac- 
count.” 

Thus  far  honest  Ludlow.  Beholding  what, 
iii  England,  not  only  our  unambiguously  true 
commonwealth’s  men,  but  even  our  Cromwell 
would  have  done,  — you  ha  ve  beheld  the  ends 
which  he  would  have  had  in  view  in  doing 
it.  But  if,  in  the  conception  formed  by  him 
concerning  what  would  eventually  take  place 
in  England,  he  was  correct, — you  will  see 
how  different  a sort  of  thing  the  spirit  of  an 
Englishman  was  in  those  days  from  what  it 
is  at  present.  Supposing  substantial  justice 
established  in  Ireland,  the  English  of  those 
days  would  no  longer  (he  concludes)  continué 
to  permit  themselves  to  be  so  “ cheated  and 
abused  by  the  lawyers,”  as  they  then  were. 
No  : not  if  a hand  such  as  his  — (for  to  re- 
presentative  government  Cromwell  was  not, 
like  Napoleón,  an  enemy,  but  a friend)  — 
No : — not  if  a hand  such  as  Croinwell’s 
had  remnined  to  do  its  part,  towards  freeing 
tliem  from  that  bondage.  But  now  that,  be- 
twecn  the  S — s,  the  E — s,  and  the  W — s,  — 
between  those  who  rule  by  fraud  and  those 
who  rule  by  forcé,  — the  contract  has  been 
complcted,  the  connexion  is  indissoluble. 
The  spirit  which  in  those  days  animated  the 
English  is  no  more.  We  are  content  to  he 
“ cheated" — we  are  content  to  be  abused" 
— all  security  is  fled  from  us.  I,  for  example, 
who  am  writing  this  to  you,  I am  at  this  ino- 
ineiit  in  my  workshop ; to-morrow  I may  be 
in  a dimgeon : not  only  friends  and  books, 
but  pen  and  ink,  kept  from  me  — my  small 
remnant  of  existence  rendered  at  once  a blank 
and  a burthen  to  me,  — lest  these  my  labours, 
which  here  are  useless,  should  elsewhere  be 
of  use.  Yes  : all  security  has  fled  from  us: 
and  not  only  the  security  itself,  but  all  regard 
for  it. 

No  tyranny,  under  which  we  are  not  pre- 
pared to  eroucb,  so  longas  in  England,  under 

the ,* — as  at  Romo,  under  the  Caesars, 

- — the  forms  of  the  constitution  under  which 
it  is  exercised  are,  some  of  them,  preservad : 
80  long  as  the  selfish  idlers,  hy  whom  we  are 
scorned  and  pillaged,  condescend  to  style 

themselves  our , _ we  c.ire  not 

how  gross  ñor  how  notorious  the  falsehood 
is,  which  in  that  denomination  is  involved. 

Now,  suppose  that,  at  this  advanced  period, 


* These  blanks  have  been  left  by  the  primer. 
[.Vn/c  to  Ifí  ediiion.] 


at  the  presentation  of  onybody,  authority 

were  given  in  your  country,  — and  that  with 
the  happiest  success,  — to  a complete  body  of 
laws ; such  as,  — according  to  the  character 
ascribed  by  the  effrontery  of  lawyers  to  the 
reigning  mass  of  pernicious  absurdity, — has, 
by  the  testimony  of  experience,  been  proved 
to  be  the  very  “ perfection  of  reason."  By 
that  character  would  it  in  this  country  stand 
recommended  to  the  ruling  powers  ? No : — 
the  more  thoroughly  would  they  have  been 
convinced  of  its  having  an  undeniable  title  to 
that  same  character,  the  more  cordially  would 
they  abhor  it : the  more  intensely,  according 
to  the  humour  of  the  moment,  would  they 
either  dread  or  scorn  it. 

LETTER  VIII. 

Conclusión.  Advantages  — Exhortations  — 
Prospeets. 

In  a general  point  of  view,  you  have  seen, 
my  friends,  the  state  which  the  rule  of  action 
under  which  you  live  is  in,  at  present:  in  the 
like  point  of  view,  you  have  seen  the  form 
which  it  is  proposed  to  give  to  it. 

Turn  now  to  your  own  condition  under  it. 
Consider  what  it  is  under  the  law  as  the  law 
is : consider  what  it  would  be  under  the  law, 
as  it  is  proposed  the  law  should  be. 

1.  In  respect  of  notoriety,  at  present, — 
unless  here  and  there  a lawyer  be  an  excep- 
tion,  — scarce  any  part  of  the  rule  of  universal 
action  correctly  known  to  anybody.  2.  In 
respect  of  completeness,  a vast  portion  of  it 
— no  one  can  say  how  vast  — a shadow  with- 
out  a substance ; the  deficieney  of  real  law 
being,  under  a fictitious  ñame,  and  under  false 
pretences,  supplied  by  unconjecturable  will, 
supported  by  arbitrary  power.  3.  In  respect 
of  justifiedness,  i.  e.  proof  of  reasonableness, 
no  proof  or  test,  in  any  quantity  or  quality, 
worth  mentioning,  to  be  found  anywhere : in 
the  only  really  existing  branch  of  the  rule  of 
action,  viz.  statute  law,  absolutely  none : in 
the  argumentation,  mixed  up  in  the  imaginary 
branch,  in  which,  under  the  ñame  of  law,  no- 
thing  better  than  matter  of  conjecture  about 
what  is  or  ought  to  be  law  is  to  be  found, 
here  and  there  indeed  a spice  of  reason : but 
this  in  so  confused  a state,  and  mixed  up 
with  such  a dose  of  absurdity — especial!  y of 
the  technical  and  antiquated  cast^ — that,  in 
no  tolerably  adequate  degree  can  any  one  of 
the  functions,  — herein  above  spoken  of  as 
exercisable  by  a consistent  and  co-extensive 
body  of  reasons,  forming  an  accompaniment 
to  the  proposed  body  of  ordinances,  — be 
found  performed  by  it. 

Under  the  System  of  arbitrary  power  thus 
endeavoured  to  be  disguised,  observe  then, 
my  friends,  what  your  condition  is.  Under 
a System  of  statute  law,  suppose  it  complete, 
as  often  as,  having  in  contemplation  a certaiA 
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act,  it  becomes  your  desire  to  be  assured 
what,  in  the  event  of  your  doing  it  or  not 
doing  it,  will  be  the  treatment  yon  will  re- 
ceive  at  the  hands  of  the  judge — under  $uch 
a System,  on  turning  to  the  appropriate  part 
in  the  books  of  the  law,  the  information  re- 
quisite  is  yours.  All  plain  reading : no  guess 
Work : no  argumentation : your  rule  of  action 
— your  lot  under  it  — lies  before  you.  Thus 
might  it  be  — thus  ought  it  to  be.  As  it  ¡s, 
how  is  it  with  you  ? No  plain  reading : all 
guess  Work.  On  every  occasion,  how,  in  the 
event  of  your  doing  or  not  doing  what  is  in 
question,  the  judge  will  deal  by  you,  is  mere 
matter  of  conjecture  : and,  for  aiding  you  in 
your  conjectures,  no  materials,  no  documents, 
have  you  — within  your  reach,  or  at  your 
command. 

Such  is  the  state  of  uncertainty  — such, 
therefore,  the  insecurity — in  which  you  live: 
such  the  imposture,  on  the  fruit  of  which 
everything  that  is  dear  to  you  remains  at  all 
times  dependent. 

Now,  suppose  a complete  body  of  statute 
law,  as  proposed,  established  ; all  judicature, 
carried  on  under  the  pretence  of  judging  ac- 
cording  to  common  law,  excluded:  suppose 
this,  and  note  well  the  difference.  Suppose 
not  only  the  original  scribe  ill-qualified,  but 
even  the  censors  and  correctors  of  his  draught, 
all  of  them,  worse  qualified  than  in  the  na- 
tura of  the  case  your  legislators  can  be,  — 
still  would  your  condition  be  a state  of  cer- 
tainty  and  security,  in  comparison  of  what  it 
is  at  present.  Throughout  the  whole  field  of 
action  you  would  have  a real,  and  no  longer 
any  imaginary,  standard ofreference:  through- 
oiit  would  your  actions  have  a real,  and  no 
longer  a mere  imaginary  rule. 

Under  a complete  system  of  statute  law, 
supposing  it  ever  so  bad,  thus  improved  would 
be  your  condition,  in  comparison  of  what  it 
is  at  present. 

But,  supposing  this  offer  accepted,  the  body 
of  laws,  is  ittben  in  any  danger  of  beiiig  thus 
bad  ? 

To  the  purpose  of  security  against  badness 
in  every  shape,  instead  of  being  the  original 
and  principal  part  of  it  tbe  work  of  foreigners, 
executed  in  other  times, — it  will  be,  the  whole 
of  it,  the  work  of  your  own  ordinary  servants, 
executed  under  your  own  eyes.  Of  this  vvork, 
whatever  there  is  that  has  difficulty  in  it,  or 
requires  labour,  will  have  been  ready  roughed 
out  to  their  hands,  by  this  your  supernumerary 
servant : for  each  and  every  distinguishable 
portion  of  it  the  reasons  will  be  before  them : 
on  the  whole,  and  each  particular  part, — or- 
dinances  and  reasons  taken  together,  — their 
province  will  be  to  decide : to  take  whatsoe  ver 
parts  of  it  it  seems  good  to  them  to  take ; to 
reject  whatever  parts  of  it  it  seems  good  to 
thern  not  to  take : to  insert  into  it  whatsoever 
inatlcr  it  seems  good  to  them  to  insert. 


Suppose  the  whole  of  it  disapproved,  and 
accordingly  rejected?  You  are  butwhere  you 

were.  You  have  everything  to  hope you 

have  nothing  to  be  apptehensive  of. 

Suppose  it  approved  and  established,  be- 
hold  the  fruits  and  consequences.  For  a rule 
of  action,  instead  of  a rule  made  by  foreiyn 
hands,  you  will  have  one  — as  large  a’ part  as 
you  please  — made,  all  of  it  improved  and 
ñníshed,  by  the  hands  of  your  own  agents 
under  your  own  eyes.  Instead  of  a shapeless 
and  boundless  mass  of  argumentation,  you 
will  have  a compáct  and  orcíerly  body  of  law  ¡ 
instead  of  spurious  matter  under  the  ñame  of 
law,  you  will  have  genuine  and  real  law.  In 
a Word,  instead  of  a boundless  library,  and 
that  an  inaccessible  one,  — you  will  have, 
for  constant  use,  a few  sheets ; for  inciden- 
tal consultation,  a few  volumes : — instead 

of  uncertainty,  you  will  have  certainty, 

instead  of  insecurity,  security  and  inward 
peace.  On  this  great  occasion,  in  this  your 
proffered  servant,  what  coníidence  will  you 
have  reposed?  None  whatever.  In  the  al- 
ready  commissioned  servants  of  your  cholee, 
in  thüse  in  whom  you  are  accustomed  to 
repose  it — in  those  alone,  on  this  occasion  as 
on  all  others,  will  your  confidence  have  been 
reposed. 

Do  you  still  hesitate  and  look  for  a pre- 
cedent  ? So  far  as  concerns  the  exclusión  of 
common  law,  you  have  one  already  in  your 
own  acts. 

You  have  your  constitutional  law:  you 
have  that  branch  of  it,  in  and  by  which  are 
brought  to  view  the  powers  exercised,  with 
the  accompanying  and  correspondent  obliga- 
tions,  submitted  to,  by  the  several  oíficial 
persons,  of  whom,  from  time  to  time,  the 
gove'ínments  of  your  several  States  are  com- 
posed ; together  with  the  modes,  in  which  the 
several  otlicial  situations,  occupied  by  these 
several  individuáis,  are  flled  and  empticd. 
You  have  that  branch  of  it,  which  regards  the 
powers  and  obligations  of  those  official  per- 
sons, by  whom  the  affairs  common  to  all  those 
States  are  conducted.  To  the  valué  of  this 
constitutional  law  of  yours,  you  are  none  of 
you  insensible.  You  hug  it  to  your  hearts, 
as  the  main  souice  of,  and  security  for,  what- 
soever you  enjoy.  Well  then:  statute  law 

real  law  — such  is  the  state,  which  this 

branch  of  your  rule  of  action  is  in,  every  tittle 
of  it.  Think,  now,  how  it  would  be  wiih  you, 
if  this  too  were  in  the  state  ot  common  law; 
— of  common  law,  spun,  — all  of  it  hitherto, 
and  upon  each  occasion  more  and  more  to  be 
spun  on  in  future,  — out  of  our  common  la'v, 

as  are,  at  present,  the  penal  and  the  civtl 

branches?  Of  the  whole  body  of  the  laws-_ 
of  the  three  branches,  into  which  it  is  divi- 
sible -*-having  thus,  in  tbe  state  of  a compaet 
and  regular  structure,  this  one,  — how  much 
longer  will  you  endure  to  sée  every  olKer  in 
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ihc  State  of  a boundless  and  ever-increasing 
timos  ? 

13ii(l  eiiough  is  it,  in  any  coiintry,  to  amj 
sort  of  pcople,  on  each  occasion,  to  have  to 
hiint  for  the  rule  of  action,  in  the  breath  of 
no  one  knows  what  individual,  with  or  with- 
oiit  a lawyer’s  gown  upon  bis  back : an  indi- 
vidual of  whom  thus  much  only  is  known, 
viz.  that,  even  if  he  had  — which  he  never 
can  have  — the  inclination,  — he  would  not 
have  the  power  — he  would  not  have  the 
nieans  — the  means  in  any  shape  — to  make 
it  fit  for  use. 

But  in  i/our  land  of  freedom  and  good  go- 
vermnent — toyou  and  your  legislatois,  freely 
deputed  agents  and  servants  of  a free  and 
self-governed  people  — thus  to  be  perpetually 
on  the  hunt  for  law  — thus  to  have  to  rake 
for  it  in  the  very  sink  of  corruption  — thus 
blindly  to  keep  on  importing  a succession  of 
deaf  and  duinb  rnatter  from  a country  of 
slaves  — what  is  this  but  treason  against  your 
constitution  ? 

Yes,  my  friends,  if  you  love  one  another  — 
if  you  love  each  orie  of  you  his  own  security 
— shut  your  ports  against  our  common  law, 
as  you  would  shut  them  against  the  plague. 
Lea  ve  us  to  be  ruled  — us  who  love  to  be 
thus  ruled,  lea  ve  us  to  be  ruled  — by  that 
tissiie  of  impostare : leave  us  to  be  ruled, 

by  our  gang  of  self-appointed : 

by  our  lawyer-ridden,  by  our  priest-ridden, 

: leave  us  to  be  ruled,  by  those 

who  never  cease  to  cali  upon 

US  to  rally  round  our  , — that 

poisoned  and  poisonous , by  the 

ñame  of  which  they  have  made  us  slaves. 

No : never,  never  let  slip  out  of  your  raind 
this  lesson  — wheresoever  common  laiv  is  har- 
honred,  security  is  excluded. 

The  yoke  of  English  monarchy — the  yoke 
of  English  aristocracy  — the  yoke  of  Eng- 
lish prelacy  — all  these  galling  yokes  — all 
these  mutually  interwoven  and  now  foreign 
yokes  — you  have  happily  shaken  oflf.  Re- 
inains  the  yoke  of  the  English  Eithersides, 
exalted  into  judges : the  common  law  — that 
tissue  of  impostare,  to  which  you  still  con- 
tinué to  yield  your  necks,  — to  be  pinched 
and  galled,  under  the  hands  of  one  class 
arnong  you,  for  whom,  while  they  are  com- 
forted,  all  others  are  tormented.  Day  by  day 
it  continúes,  — and,  so  long  as  you  continué 

to  crouch  under  it,  will  continué, to  be 

more  and  more  bulky  — more  and  more  afflic- 
tive  — the  pressure  of  this  yoke.  Will  you 

repel  — will  you  siifFer  to  be  repelled the 

hand  that  oífers  — the  only  hand  that  ever 
did  offer  — to  relieve  you  from  it  ? 

Taking  the  whole  of  the  íield  together, 
either  the  conception  formed  of  it  by  this 
your  proíFered  helper  is  more  clear,  corred, 
and  complete,  than  any  that  can  have  been 
formed  in  relatión  to  it  by  any  one  of  you, 


or  his  time,  to  the  amount  of  above  half  a 
century,  will  have  oeen  very  unprosperously, 
very  unprofitably,  expended.  But,  this  ex- 
penditure  once  made,  — of  his  conceptions 
whatsoever,  in  regard  to  each  part  of  that 
same  field,  raay  be  the  clearness,  the  correct- 
ness,  the  completeness, — by  yowr  conceptions, 
your  position  considered  — by  yours,  on  a 
great  many  points,  at  the  first  glance,  will 
his  of  course  be  exceeded:  sooner  or  later, 
so  will  it  be  of  course  throughout : — in  the 
career  of  improvement,  you  will  each  of  you 
begin  at  the  point  at  which  he  ended. 

Not  that,  at  the  end  of  any  length  of  time, 
there  must  of  necessity  be,  in  every  part, 
room  and  demand  for  change ; for,  in  any 
instance,  suppose  that  which  is  best  once 
discovered,  and  the  nature  of  the  case  not 
changed  by  time,  no  room  for  any  thiug  better 
is  any  longer  left.  But  as,  on  the  one  hand, 
whensoever  you  adopt  a proposed  change,  you 
will,  I am  confident,  have  some  better  reason 
for  doing  so  than  that  it  is  a change;  so, 
on  the  other  hand,  whensoever  you  reject  a 
proposed  change,  if  so  it  be  that  the  change 
affords  a promise  of  improvement,  much  more 
if  of  reform,  — if,  rejecting  the  change,  you 
keep  to  what  is  established,  you  will  have 
some  better  reason  for  keeping  to  it  than  that 
it  is  established : some  better  reason  than  the 
wisdom  of  our  ancestors ; that  wisdom  which, 
being  interpretad,  is  neither  more  ñor  less 
than  the  weakness  of  the  eradle : that  wis- 
dom, the  worship  of  which  is  so  readily  and 
extensively  joined  in  by  fools  and  knaves. 
Yes:  if  peradventure  so  it  should  happen, 
that,  after  having  been  sanctioned  by  your 
representatives,  any  ordinance,  originally 
submitted  to  their  consideration,  by  this 
your  proffered  helper,  shall  continué  to  stand 
approved,  — the  approbation,  he  trusts,  will 
have  for  its  cause  the  goodness  of  the  reasons 
in  Avhich  that  ordinance  found  its  support,  not 
the  earliness  of  the  age  in  which  he  lived. 

The  eífectual  point  is  — that,  at  the  hand 
of  your  representatives,  the  plan,  the  form,  the 
outline  of  the  work,  should  find  acceptance. 
Among  its  objeets  is,  — and,  if  accepted, 
among  its  effeets  will  be,  — the  aflbrding  to 
them,  and  through  them  to  you  all,  my  friends, 
the  greatest  possible  facility,  for  giving  esta- 
blishment,  and  thence  eíFect,  to  whatsoever, 
to  them,  and  thence  to  the  majority  of  your- 
selves,  shall,  on  each  occasion,  and  from  time 
to  time,  seem  best.  Yes:  in  this  one  frame, 
matters,  — of  a nature  the  most  opposite,  to 
that  which,  on  each  occasion,  will  to  me  your 
workman,  have  seemed  best, — may,  according 
to  the  successive  suggestionsof  maturer  reflec- 
tion,  and  of  increased  experience,  by  the  light 
of  nearer  and  closer  observation,  be  inserted ; 
what  I would  punish,  they,  and  through  them 
you,  may  leave  free,  or  even  reward : what  I 
would  reward,  they,  and  through  them  you. 
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may  leaye  unrewarded,  or  even  punish.  Yes: 
by  any  acceptance  given  to  my  work,  your 
powers,  so  far  from  being  narrowed,  will  be 
ehiarged.  In  tbe  reasons,  and  the  principies 
on  which  they  are  grounded,  you  will  behold 
at  all  times  the  inducements  which  led  to  the 
proposed  ordinances  to  which  they  are  sub- 
joined : in  so  far  as  in  your  minds  those  rea- 
sons shall  have  made  the  same  impression  as 
on  mine,  you,  by  the  hands  of  your  agents, 
will  give  acceptance  to  the  ordinances  thus 
suggested; — in  the  opposite  case,  striking 
out  what  you  find  inserted,  you  will-  either 
leave  the  space  a blank,  or  insert  whatever 
else  may  seem  best  in  the  room  of  it.  Power 
over  you,  or  any  of  you,  I cannot  have  any — 
I would  not  have  any : — upon  your  wilh, 
only  through  the  médium  of  your  understand- 
ings  can  I exercise  any  the  least  influence. 
Yours  is  the  interest,  and  the  only  interest, 
at  stake;  upon  each  article  of  proposed  law, 
yours  is  the  judgmcnt,  which  in  each  case 
will  ultimately  decide. 

Whatsoever  portion  of  the  work,  if  any, 
may,  after  due  consideration  applied  to  each 
part,  have  been  ultimately  approved,  — the 
matter  of  it  may  serve,  at  any  rate  for  a sort 
of  temporary  resting-place,  to  the  minds  of 
your  representatives : coming  from  a pen, 
which  cannot  have  found  any  sinister  interest 
to  misguide  it,  — and  after  a length  of  reflec- 
tion,  grcater  than  any  which  can  have  been 
bestowed  upon  it  by  any  one  of  the  grcater 
part  at  least  of  your  representatives,  — what- 
ever risk  you  will  run,  by  giving  it  a sort 
of  provisional  and  temporary  acceptance,  can 
surely  not  be  very  formidable:  especially  con- 
sidering  that,  in  whatsoever  regards  posses- 
sions,  the  kecping  them  inviolate  will  be  tbe 
leading  object  which,  as  I ever  have  had,  so 
I ever  shall  have,  constantly  in  view. 

Whatever  be  the  opposition  made  to  the 
preliminary  measures  thus  proposed,  one  con- 
sideration there  is  that  puts  in  an  irresistible 
claim  to  notice. 

Whoever,  speaking  of  an  undertaking  of 
this  sort,  takes  upon  himself  to  say  it  ought 
not  to  be  commenced  now,  should  be  prepared 
to  show,  that  it  ought  never  to  be  commenced 
at  all.  By  every  day  of  delay,  increaSe  will 
be  given  — on  the  one  hand  to  the  magnitude 
of  the  evil,  on  the  other  hand  to  the  diíhculty 
of  applying  the  only  remedy. 

I.  As  to  the  magnitude  of  the  evil.  The 
evil,  as  you  have  seen,  consists — in  the  first 
place  in  the  uncertainly  of  the  rule  of  action, 
and  thence  in  the  insecurity  of  those  whose 
fate  is  disposed  of  by  it.  Of  this  evil,  as  far 
as  regards  statute  law,  the  source  lies  in  its 
voluminousness  and  want  of  compactness  in 
so  far  as  regards  common  law,  in  the  same  im- 
perfections,  existing  in  a prodigiously  greater 
degree,  with  the  addition  of  that  immensity, 
by  which  it  is  rendered  impossible  for  any 
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man  to  know  wbether  he  has  the  whole  of 
it,  and  that  indctcrminateness,  by  which  it  is 
rendered  irnpossible,  as  to  so  much  as  any  one 
particle  of  it,  to  know,  whether  it  is  or  is  not 
law ; whether  it  is  or  is  not  a rule,  or  part 
and  parcel  of  a rule,  by  which  tlie  decisions 
of  the  judiciary,  and  with  them  the  fate  of 
those  individuáis  whose  case  comes  before  the 
judiciary,  will  be  determined. 

_ Well  then  — not  to  look  to  fractions  of 
time-— where  is  — where  ever  can  be  — the 
yea.r,  in  which  any  one  of  these  sources  of 
evil — voluminousness,  uncomjmctness,  immen~ 
sity,  indeterminateness  — shall  have  failed  to 
bring  forth  its  increase. 

II.  As  to  the  difficully  of  applying  the 
remedy — In  a work  of  this  kind,  the  grand 

point  upon  which  the  diíhculty  tiirns  is 

the  having  a ground  for  working  upon  — an 
outline,  within  which  the  whole  field  of  the 
subject  shall  be  comprehended ; an  outline, 
— and  that  traced  by  a hand,  of  the  compe- 
tency  of  which,  with  reference  to  the  sort  of 
work,  there  not  only  shall  be,  but  shall  be 
generally  known  to  be,  sufficient  reason  for 
entertaining  a favourable  prcsumption.  I say 
a hand ; — observe,  a single  hand ; for,  in  the 
first  instancc,  thus  produced  must  every  work 
of  the  sort  in  question  be,  or  it  can  never 
come  into  existence. 

Now,  then,  at  the  present  instant,  so  it 
does  happen  that,  by  a conjuncture  of  cir- 
cumstances  not  very  likely  to  be  soon  again 
conjoined,  a hand  has  been  brought  into  view, 
the  whole  working  time  of  which  — and  that 
already  not  a short  one  — has  been  devoted 
to  the  endeavour  to  render  itself,  with  rela- 
tion  to  this  same  business,  a competent  one. 
Suppose,  then,  the  offer  from  this  hand  re- 
jected,  — others,  affording  equal  promise,  are 
they  likely  soon  to  be  seen  presenting  tbem- 
selves  ? Surely,  to  say  within  what  time  any 
one  such  shall  be  likely  to  present  itself,  will 
not  be  a very  easy  task,  This  first  offer  re- 
jected,  what  prospect  of  acceptance  can,  at 
any  future  period,  present  itself  to  any  others 
of  the  same  complexión?  Rejection,  in  such 
a case,  would  it  not  in  effect  be  tantamount 
to  one  or  other  of  two  resolutions ; viz.  either, 
1.  That  the  disorder  shall  continué  increasing, 
so  long  as  the  State  continúes  in  existence  ? 

or,  2.  That  the  work,  whenever  executed, 

shall  not  be  executed  in  a maimer  so  good, 
as  that  in  which  it  might  be  executed  at 
present? 

Whatever  be  the  task  in  question,  — for 
aptitude  as  to  the  execution  of  it,  one  security 
there  is,  of  w’hich  the  efficieney  is  indubiiable, 
and  that  is  — a relish  — a real  liking  for  the 
work.  Of  this  qualification  at  least,  whatso- 
ever may  be  the  valué  of  it,  in  the  present 
instance,  there  will  not  be  much  room  lo 
doubt.  Suppose  it  wanting,  the  labour  thus 
bestowed  is  an  effect  without  a cause. 
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Utility,  notoriety,  completeness,  manifested 
reasonableness — of  a body  of  laws, — endovved 
with  all  these  attributes,  eacb  of  them  in  the 
liigbcst  dcgree,  and  operating  upon  the  largest 
scale,  — the  existence,  supposing  it  realized, 
will  indeed  be  a new  aera  in  legislation. 

Only  at  this  late  period  — only  at  this  ad- 
vanced  stage  in  the  career  of  civilization  and 
mental  culture  — could  so  much  as  the  idea 
of  any  such  work  have  been  brought  to  view. 
A sketch  of  a code  of  laws,  upon  a compara- 
tively  extensivo  scale,  was  brought  forward 
by  Lord  Bacon,  and  may  be  seen  in  his  works. 
So  far  from  all  four,  scarcely  of  any  one  of 
these  qualities,  is  any  tolerably  olear  concep- 
tion  to  be  found  in  it. 

A complete  body  of  law  (for  the  sake  of 
finding  for  it  a single- worded  ñame,  — let  us, 
until  a better  can  be  found,  go  to  the  Greek 
for  one,  as  botanists  do  for  their  flowers,  and 
cali  it  a Pannomion)  — a,  pannomion,  then,  if 
yon  picase,  furnished  with  all  these  desirable 
qualities  — and  in  that  condition  established 
by  competent  authority  — be  it  but  once  ex- 
emplified,  though  it  be  but  in  the  instance  of 
one  single  State,  — sooner  or  later,  where 
there  is  any  the  least  spaik  of  freedom,  a 
man  will  not  for  very  shame  venture,  in  the 
same  field,  to  produce  a work  to  which  these 
qualities — every  one  or  even  any  one  of  them 
— are  wanting.  At  present,  works  thus  un- 
worthy  of  a moral  and  intellectual  agent  are 
produced  without  shame,  because  nobody  is 
ashamed  of  doing  that  which  is  done  by  every- 
body.  Be  the  sort  of  work  what  it  may,  so 
long  as  nothing  of  the  sort  has  ever  been 
produced,  the  impossibility  of  producing  any 
such  thing  will  without  scruple  be  asserted : 
asserted, — and,  the  more  vehement  the  asser- 
tion,  the  more  profound  the  wisdom,  the  re- 
putation  of  which  wiil  be  claimed  upon  the 
strength  of  it. 

Thus  would  the  matter  stand  at  present : 
such  would  be  the  reception  given  in  the  first 
instance  to  a work  of  this  kind,  Suppose  it  an 
all-perfect  one,  such  would  be  the  reception 
given  to  it,  by  those  whose  interests,  or  inte- 
rest-begotten  prejudices,  would  be  thwarted 
by  it : — given  to  it,  till,  after  having  received 
some  where  else  the  touch  of  the  sceptre,  it 
bad  stood  for  a while  the  test  of  experience. 

Let  but  an  exemplification,  however,  once 
nppear  — an  exemplification,  though  it  be  but 
one  — down  goes  the  pretended  impossibility ; 
down  the  impossibility,  and  with  it  that  repu- 
tation  of  wisdom,  which  has  for  its  foundation 
the  mixture  of  stupidity  and  arrogance. 

In  this  way  it  is  — that,  by  the  influence 

of  understanding  upon  understanding by 

the  forcé  exercised  by  reason  upon  reasonable 
minds — let  but  one  of  your  twenty  states  give 
acceptance  to  a body  of  laws  endowed  with 
all  these  qualities,  — by  that  07íe,  sooner  or 
later,  will  it  beforced  upon  the  others — forced 


upon  them  all,  though  by  the  gentlest  of  all 
pressures. 

In  America  thus  will  reason  spread  her  con- 
questa. As  for  that  quarter  of  the  world, 
from  which  shame  is  banished  — in  which, 
in  the  ñame  of  Christ,  the  aubsistence  of  the 
suhject  many  is,  with  such  indefatigable  devo- 
tion,  made  a constant  sacrifica  to  the  luxury 
of  the  ruling  few  — in  which  all  men  are 
governed,  by  those  who,  feeling  themselves, 
are  determined  to  keep  themselves,  their 
enemies;  — in  which  that  w'hich  calis  itself 
yovernment  is  but  a system  of  regulated  pil- 
lage;  — in  that  quarter  of  the  world,  by  no 
such  Utopian  conquest,  will  its  tranquillity, 
and  that  sort  of  order  which  calis  itself  good 
order,  be  disturbed. 

On  the  ground  of  constituiional  law,  the 
system  of  law  you  have  already  — you,  who 
on  that  ground  have  so  nobly  shaken  off  the 
yoke  of  English  law  — the  system  you  have 
already,  is,  as  to  all  essentials,  a model  for  all 
nations.  Accept,  then,  my  Services,  so  shall 
it  be  on  the  ground  of  penal  law,  so  shall  it 
be  on  the  ground  of  civil  law ; accept  my  Ser- 
vices, at  one  lift  you  shall  case  your  necks  of 
that  degrading  yoke.  yfxihoui  parliamentary 
reforja,  Britain  cannot,  — without  revolution 
or  civil  w^ar,  no  other  monarchy  can,  — take 
for  a model  the  essentials  of  your  constitu- 
tional  law : but,  on  the  ground  of  penal  law, 
and  to  no  inconsiderable  extent,  even  on  the 
ground  of  civil  law,  it  might — and  that  with- 
out change  in  any  part  of  the  constitutional 
branch,  — be  made  use  of  as  a model  any- 
where : in  Spain,  in  JRussia,  in  Morocco. 
Henee  it  was  — and  without  any  thought  or 
need  of  betraying  him  into  any  act  of  self- 
denying  beneficence — (for  my  view's,  of  the 
contagious  influence  of  reason  in  the  charac- 
ter  of  a precedent,  were  not  at  that  time  so 
clear  as  they  have  become  since,)  — henee  it 
was,  that  these  my  Services  were  ofFered  to 
the  Alexander  of  these  days. 

Yes,  my  friends — these  labours  of  mine— ^ 
labours  which  of  themselves  are  nothing — . 
dreams  of  an  obscure  individual  — let  them 
but  be  accepted  by  you  — you  shall  be  a 
people  of  conqiierors.  Conquerors,  and  with 
what  arms  ? — with  the  sword  ? No : but  with 
the  pen.  By  what  means  ? — violence  and  de- 
struction  ? No : but  reason  and  beneficence. 
As  this  your  dominión  spreads,  — not  tears 
and  curses,  but  smiles  and  blessings,  will  at- 
tend  your  conquest  in  its  course.  Where  the 
fear  of  his  sword  ends,  there  ends  the  eropire 
of  the  military  conqueror.  To  the  conquest 
to  which  you  are  here  invited,  no  ultímate 
liraits  can  be  assigned  other  than  those  which 
bound  the  habitable  globe. 

To  forcé  new  laws  upon  a reluctant  and 
abhorring  people,  is  — in  addítion  to  unpu- 
nishable  depredation  — the  object  and  effect 
of  vulgar  conquest : to  behold  your  laws  not 
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only  accepted  but  sought  after — sougbt  after 
by  an  admiring  people — will  be  yours. 

To  those  conquests,  of  which  slaughter  is 

the  instrument,  and  plunder  the  fruit, the 

most  brutal  among  barbarians  have  shown 
themselves  not  incompetent.  By  the  best  in- 
structed  minds  alone  can  any  such  conquest 
be  attained,  as  that  to  which  you  are  here 
invited. 

“ Stranger  1”  say  you,  “ why  thus  pressing? 

— pressing,  and  for  labour  without  hire  ?” 

Friends  (say  I)  your  comfort  woiild  be 

mine.  Your  conquests — the  conquests  I have 
thus  been  planning  for  you  — these  indeed  I 

cannot  live  to  see.  But  of  your  comfort 

your  internal  comfort  — the  increase  of  com- 
fort I have  been  speaking  of — of  this  scene, 
to  tbe  eye  of  a sanguine  and  self-flatteriiig 
imagination,  a sort  of  Pisgah  view  is  not  im- 
possible.  My  last  bour  cannot  be  far  distant : 
this  is  the  preparation  I am  making  for  it : by 
prospects  such  as  these,  if  by  anything,  will 
it  be  sweetened. 

To  the  Almighty  I must  confess  I know 
not  how  to  render  myself  anything  better 
than  an  “ unprofitable  servant as  to  what 
concerns  my  fellow-men,  I am  not  without 
hope. 

P.  S.  — 22<í  JüLY  1817. 

What  follows  is  an  afterthought, — and, 
had  it  occurred  in  time,  might  with  more 
propriety  perhaps  have  been  addressed  to 
the  several  situations,  of  your  governors  and 
your  other  official  servants,  than  to  yours. 
Of  such  of  my  works,  as,  according  to  my 
recollection,  had  ever  been  in  print,  a list  is 
subjoined  to  the  above-mentioned  “ Papers 
relative  to  Codification  and  Public  Instruc- 
tion,"  a copy  of  w'hich  has  been  sent,  as 
above,  to  the  governor  of  each  State.  Taking 
in  hand  an  almost  forgotten  portion  of  the 
earliest  of  those  of  iny  works  that  were 
published  in  French  — works,  no  one  of 
which  has  ever  yet  seen  the  light  in  Eng- 
lish,  — I find  in  the  first  of  its  three  volumes, 
an  Essay  in  227  8”.  pages,  intitulad,  “ Vue 
Générale  d'un  corps  complet  de  Legislation," 

— General  View  of  a complete  body  of  pro- 
posedLaw, — published  so  longago  as  1802, — 
known  more  or  less  in  every  country  of  Eu- 

rope, Russia,  where  it  has  received  two 

translations  — Russia,  and  even  Spain  itself, 
not  excepted, — never,  in  the  langiiage  which 
gave  it  birth  has  it  yet  seen  the  light.  Among 
those  within  whose  field  of  study  a work  on 
this  subject  is  included,  — so  small  has  been 
the  number  of  those  to  whoin  it  would  not 
be  sufficiently  intelligible  in  French,  — that 
by  no  bookseller  has  it  been  found  worth 
while  to  cali  for  an  edition  of  it  in  EngUsh. 
In  America,  however,  what  strikes  me  is 
that,  in  any  State,  if  any  such  there  be,  in 
which  this  my  offer  shall  have  found  accept- 
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anee, — a translation,  of  this  part  at  least,  for 
the  use  of  the  legislature  of  that  State,  might 
form  a not  unuseful  prelude,  _ or,  in  case  of 
death,  a succedaneum, — to  the  work,  which, 
in  the  case  supposed,  I should  take  in  hand. 

Farewell  at  length,  my  friends!  — Judge, 
whether  if  employed  by  you,  or  for  you,  I 
should  ever  fail  of  being,  your  affectionáte 
and  faithful  servant,  Jeremy  Bentham. 


P.  S — 26»'‘  Aogust  1817. 

Though  without  the  pertnission  or  privity  of 
my  friend,  — the  faets  not  having  anything  of 
secresy  in  them,  ñor  anything  but  what  does 
honour  to  all  partios,  — I trust  I am  not  mis- 
using  his  confidence,  in  giving  in  English  an 
extract  from  a private  letter  of  his  to  myself, 
dated  Geneva,  the  12th  instant : — 

“ ffews  about  the  Code.  — August  9th, 
Third  meeting  of  the  commissioners.  Qnes- 
tion — to  adopt,  or  not,  the  bases  of  the  plan 
I had  proposed : the  bases  merely;  without 
notice  taken  as  yet  of  the  details : that  is 
to  say,  the  great  división  into  general  tilles, 
private  oífences,  public  oífences : proceeding 
then  with  the  dejinition  of  each  offence,  the 
exposition  of  the  terms  of  the  definition,  the 
punishments,  the  causes  of  aggravntion,  with 
the  corresponding  extra  punishments,  the 
causes  of  extenuation,  with  the  corresponding 
reductions  in  the  punishments.  Setting  out 
from  the  French  penal  code,  under  which  we 
have  been  living  these  twenty  years,  — under- 
stand  that  our  commission  contains,  amongst 
other  members,  three  judges,  and  two  advó- 
cales, all  practised  in  these  French  forins ; 
none  of  them  young  — none  of  them  to  whoin 
the  study  of  a new  code  coulcl,  naturally 
speaking,  be  a very  palatable  one.  Think  of 
this,  and  then  think,  whether  it  could  be  al- 
together  w'ithout  apprehension  that  I had 
been  looking  for  the  result  of  this  meeting. 
A month  had  been  taken  for  their  exainining, 
each  by  himself,  the  general  plan,  together 
with  divers  articles,  which,  to  serve  as  ex- 
amples,  I had  subjoined  to  it.  The  meeting 
immediately  preceding  the  one  in  questioa 
had,  on  my  part,  been  employed  throughout 
in  stating  reasons,  and  answering  objections: 
and,  when  it  brokc  up,  1 was  not  without  my 
inisgivings  about  the  sort  of  impression  that 
had  been  niade.  Well:  — the  next  day  but 
one,  viz.  yesterday,  the  plan  was  adopted  : — 
adopted  unanimously  — and  myself  invited 
to  pursue  it.”  (Vide  p.  479.) 

No.  IX. 

Jeremy  Bentham  to  James  Madison.late  P>e- 
sident  ofthe  American  United  States. 

SiR, Length  of  intervals  considered,  our 

correspondence  has  been  better  suited  lo  an 
antediluvian  lite,  than  to  one  which  is 
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near  its  rióse  as  mine  is.*  I mention  this  — 
iiot  in  the  way  of  reproach  to  yourself,  from 
whom  at  no  time,  to  such  an  address  as  mine, 
was  any  atiswer  at  all  matter  of  debt,  but 
piirely  in  the  way  of  regret  on  noy  own  ac- 
count.  Two  Works  of  mine — not  to  men- 
tion a numberof  others  begun,  continued,  or 

ended, two  works  in  particular  — one,  a 

continuation  of  Chrestomathia  — the  other, 
on  Parliamentary  Reform — both  of  them 
calling  irresistibly  for  dispatch  — will  help  to 
plead  my  excuse. 

Your  letter  announced  an  approaching  pre- 
sent:  a present  of  appropriate  books : — some 
unknown  accident  has  yet  deprived  me  of  it. 
Since  then,  I have  had  to  return,  as  I did 
wnth  all  due  respect  and  gratitude — to  re- 
turn as  soon  as  received,  and  without  stay- 
ing  so  much  as  to  look  at  it,  the  present  of 
an  emperor.  Come  when  it  will,  I shall  not 
return  yours. 

The  emperor’s  would  have  been  of  no  use 
to  me.  What  the  pearl  was  to  the  cock, 
such  the  diamond  would  have  been  to  me. 
Coupled  with  those  declarations,  of  the  sin- 
cerity  of  which  it  afibrds  an  additional  as- 
surance,  and  with  that  testimony,  the  wcight 
of  which  no  part  of  the  civilizad  world  can 
help  recognizing,  the  haré  announcement  of 
yours  confers  on  me  a title  of  honour : a title 
altogcther  apposite,  and  which  no  herald  can 
tear  from  me  or  deface.  Of  all  men  in  Europe, 
I am  then,  in  your  declared  opinión,  the  man 
hest  qiialified  for  the  drawing  up  a complete 
body  of  laws.  I rejoice  to  find  it  so.  Why  ? 
Because  by  this  means  I obtain  the  fairest 
chance,  which,  from  any  one  hand,  I could 
have  received,  for  the  being  enabled  to  ren- 
dar to  mankind  that  Service,  the  endeavour 
to  qualify  myself  for  which,  has  been  the 
great  business  of  my  life. 

_ It  will  find  you — this  my  second  letter — 
in  possession  of  comparative  leisure,  reposing 
upon  your  laiirels:  your  country  deprived,  for 
a time  at  least,  of  the  continuation  of  your 
Services  in  that  particular  shape  in  fiiture, 
though  it  neither  is,  ñor,  so  long  as  it  exists, 
will  he,  deprived  either  of  the  fruits  of  those 
Services,  or  of  the  grateful  remembrance  of 
them. 

In  print,  if  in  any  shape,  will  it  meet  your 
eye:  in  the  same  shape,  and  at  the  same  time, 
niy  first  letter  once  more,  and  with  it  that 
letter  of  yours  by  which  I was  so  highly 
honoured.  Apology  you  will  require  none : 
reason  maltes  sure  of  acceptance  at  your 
hands.  By  this  publicity,  though  no  licence 
for  it  has  been  obtained,  no  confidence  is 
violated:  neither  does  the  subject,  ñor  do 

• Date  of  Mr.  Bentham’s  Letter  to  Mr.  Madi- 
son,  October  IHll. 

Date  of  Mr.  Madison’s  Letter  to  Mr.  Bentham, 
8th  May  1Í316,  ’ 

Date  of  this  Letter,  September  1817. 
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our  relative  situations,  admit  of  any  demand 
for  secresy.  A letter  from  the  President  of 
the  American  United  States  — a letter  from 
such  a quarter,  and  such  a letter  — could  no 
more  have  been  intended  to  sleep  on  the 
shelf,  than  a ribbon  with  a star  to  it,  to  lie 
for  ever  locked  up  in  a wardrobe. 

I proceed  to  business.  Speaking  of  my 
“ thoughts”  on  the  subject  of  a complete 
code  of  laws,  “ although  we  cannot  avail  our- 
selves  of  them  in  the  mode  best  in  itself,  I 
do  not  overlook”  (say  you)  “ the  prospect 
that  the  fruits  of  your  labours  may  in  some 
other  not  be  lost  to  us : flattering  myself 
that  my  silence  will  have  nowise  diverted  or 
suspended  them,  as  far  as  the  United  States 
may  have  a particular  interest  in  them.” 

To  this  surmise,  Sir,  the  result  has  not 
proved  conformable.  To  the  production  of 
the  Service  — if  by  that  ñame  I may  venturo 
to  desígnate  it  — to  the  production  of  the 
Service  proífered,  the  pay  required  in  ad vanee 
for  the  purpose  of  encouragement  was  alto- 
gether  necessary:  the  cause  failing,  the  effect 
failed  with  it : — alacrity,  in  sufficient  quan- 
tity,  could  not  be  summoned  up.  From  the 
President  of  the  American  United  States,  a 
Word  would  have  sufficed  to  command  — and 
for  the  remainder  of  his  life  — in  this  highest 
of  all  temporal  fields,  the  labour  of  an  Eng- 
lishman: — an  Englishman  of  whom,  — even 
in  his  lifetime,  and  notwithstanding  the  pro- 
phecy,  — in  his  own  country,  as  well  as  in 
other  countries  beside  his  own,  it  has,  even 
in  the  highest  situations,  been  every  now  and 
then  said,  that  his  labours  in  that  same  field 
have  already  been  not  altogether  without 
their  valué.  Of  the  one  word  needed,  po- 
litical  propriety,  it  seems,  forhade  the  utter- 
ance:  pronounced  as  the  decisión  has  been, 
by  so  completely  and  exclusively  competent 
an  authority, — the  sentiments  of  regret,  of 
which  it  could  not  but  be  productive,  have 
had  for  their  accompaniment  no  others  than 
those  of  respect  and  acquiescence. 

From  a quarter,  to  which  it  was  addressed 
without  being  exposed  to  the  same  causes  of 
rejection,  a subsequent  oíFer  of  the  same  kind 
has  been  more  fortúnate.  The  same  paper 
which  conveys  to  you  this  address,  will  like- 
wise  convey  to  you  the  return  made  for  a 
letter  of  mine  to  the  governor  of  Pennsyl- 
vania : — made,  in  the  first  instance,  by  a let- 
ter from  Mr.  Snyder,  goveríior  of  that  State, 
and  afterwards  by  a communication  made  by 
him  of  my  oífer  to  the  legislature  of  that  same 
State : both  preceded  by  that  letter  of  Mr. 
Gallatin,  to  which  I can  not  but  have  been 
in  great  measure,  if  not  altogether,  indebted 
for  so  flattering  a result. 

Such  is  the  state  of  things,  in  which  I pro- 
ceed to  confess  to  you  the  consideration, 
which  has  given  birth  to  the  liberty  I am  now 
taking  in  addressing  to  you,  in  this  public 
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manner,  this  fresh  teatimony  of  my  respect. 
It  is  the  desire  of  relieving  the  proposed 
undertaking,  if  it  be  in  ray  power,  from  the 
forcé  of  those  objections,  which  it  finds  op- 
posed  to  it  by  the  authority  of  your  ñame : 
and  which,  bearing  upon  it  from  such  a height, 
have,  notwithstanding  the  softness  of  the 
language  in  which  they  are  clothed,  been  felt 
acting  against  it  with  so  formidable  a pres- 
sure. 

Before  I state  the  objections  themselves, 
permit  me  to  make  what  advantage  I can  of 
the  circumstance  of  time. 

The  time,  at  which  they  presented  them- 
selves  to  your  view,  was  a time,  at  which 
the  business  of  that  high  and  most  laborious 
office  of  yours  was  pressing  with  all  its  weight 
upon  your  mind.  In  that  state  of  thiiigs  my 
wonder  is  — how  you  could  have  foimd  any 
consideration  at  all  to  bestow  — to  bestow 
uponan  oíFer,  the  subject  of  which, — coining 
as  it  did  in  competition  with  the  duties  ne- 
cessarily  appertaining  to  that  office,  yet  in 
its  extent  outstretching  them  all,  — could 
not  assuredly  be  said  to  have  any  obligatory 
claim  on  your  attention,  — rather  than  that 
the  result  of  the  quantity  of  attention,  which 
you  did  find  means  to  bestow  upon  it,  was 
such  as  not  to  put  at  once  a negative  upon 
all  ulterior  consideration.  Under  these  cir- 
cumstances,  nothing  forbids  my  hope,  that 
this  appeal  from  Caesar  to  Caesar  — from 
Caesar  unprovided,  to  the  same  Caesar  pro- 
vided,  with  sufficient  time  for  consideration, 
as  well  as  means  of  information  — will  find 
the  door  completely  open  to  it. 

Under  these  circumstances,  no  wonder  if, 
to  a hasty  glance,  the  extent  and  apparent 
difficulty  of  the  undertaking  being  considered, 
the  “ practicability"  of  it  should  have  pre- 
sented itself  to  your  mind  as  aíibrding  “ room 
fur  doubt.” 

Three  distinguishable  circumstances  be- 
longing  to  it  are  accordingly  mentioned  by 
you  in  that  view,  viz.  on  the  one  hand,  the 
extent  proposed  to  be  given  to  the  work : on 
the  other  hand,  the  scantiness  of  the  quantity 
of  “ space,"  and  the  quantity  of  “ time,”  sup- 
posed  to  be  looked  to  by  me,  as  sufficient  for 
the  execution  of  it.  “ The  only  room  for 
doubt,”  say  you,  “ would  be  as  to  its  practi- 
cability, notwithstanding  your  peculiar  ad van- 
tages  for  jt,  within  a space  and  a time  such 
as  appear  to  have  been  contemplated. 

Postponing  for  a moment  what  it  appears 
to  me  you  had  in  view,  in  the  use  made  of 
the  word  extent  — on  the  subject  of  time,  on 
recurrence  to  my  letter  (page  465,)  I hope 
you  will  not  find  me  speaking  otherwise 
than  with  that  degree  of  undeterminateness, 
the  opposite  to  which  would  have  been  so  un- 
suitable  to  the  nature  of  an  undertaking  of 
this  eort. 

In  speaking  of  space,  if  I do  not  miscon- 
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ceive  you,  what  you  had  in  view  was,  prin» 
cipally  quantity  of  matter ; space  only  as  cor- 
responding  to  the  quantity  of  matter : viz. 
such  portion^  of  space  as  will  be  necessary, 
for  the  containing  of  such  quantity  of  matter 
as  shall  have  been  found  necessary. 

Now,  as  to  both  these  circumstances,  no 
sooner  do  they  come  to  be  looked  into  with 
any  degree  of  steadiness,  than  their  incapa- 
city  of  affording  any  material  objection  to  the 
proposed  undertaking  will,  I cannot  but  flat- 
ter  myself,  be  found  so  clear  and  complete, 
that  they  may  be  laid  out  of  the  case  almost 
at  the  first  word : — 

1.  With  regard  to  time,  — supposing  either 
the  Work  to  be  useless,  or  the  execution  of 
it  impracticable,  all  question  regarding  túne 
is  useless  : supposing  the  work  not  to  be  use- 
less, ñor  the  execution  of  it  impracticable, 
the  answer  afforded  to  the  objection  by  the 
trivial  adage,  hetter  late  than  never,  will,  I 
cannot  but  flatter  myself,  be  found  quite  suf- 
ficient for  the  removal  of  it. 

2.  With  regard  to  quantity  of  matter, — if^ 
in  the  case  of  a work  of  the  so/í  in  question, 
the  magnitude  of  this  quantity  be  not  re- 
garded  as  capable  of  being  productive  of  in- 
convenience,  it  cannot  be  capable  of  operating 
as  an  objection  to  any  individual  work  of 
that  same  sort.  If  it  be  regarded  as  capable 
of  being  productive  of  inconvenience,  surely 
the  magnitude  of  this  inconvenience  will  be 
more  likely  to  be  reduced,  by  a work  having 
among  its  chief  objects  the  reduction  of  it, 
than  in  a state  of  things  in  which  no  such 
endeavour  has  been,  or  will  be,  used. 

For  the  expedients  employed  by  me  for  this 
reduction,  I will  beg  leavc  to  refer  you  to 
Letter  III.  of  those  letters  of  mine  to  the 
citizcns  of  your  United  States,  which  will  be 
in  circulation  at  the  same  time  with  this. 
These  expedients,  are  they,  any  one  of  them, 
actually  in  use  at  present  ? In  any  oí  them, 
is  there  anything  that  is  either  useless  or  im- 
practicable ? To  no  one  of  these  questions 
can  I frame  to  myself  any  answer  from  you 
other  than  a favourable  one. 

Forget  not  here,  Sir,  let  me  entreat  you, 
that  from  the  not  being  provided  with  any 
determinate  set  of  words  for  the  cxpression 
of  it,  that  portion  of  the  rule  of  action  which 
is  in  the  state  of  common  law,  presses  — not 
with  the  less  weight,  but  with  the  more 
weight  — presses,  if  not  actually  upon  the 
minds,  upon  the  condition,  of  those  vvhose  lot 
depends  upon  it.  By  giving  to  it  a set  of 
determinate  words  — that  is,  by  converting 
it  into  statute  law, — that  which  before  was 
infinite  is  rendered/nite.  [See  my  first  Let- 
ter, p.  460.]  . -j  .• 

These  comparatively  light  considerations 
being  thus  disposed  of,  I proceed  in  my  hum- 
ble  endeavour  to  solve  that  doubt  of  yours 
which,  space  and  time  out  of  the  question. 
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rcspects  tbe  questíon  oí  practicabilily”  ab- 
solutely  considered. 

“ With  the  best  plan  for  converting  tbe 
common  law  into  a written  law,  the  eyil, 
you  say,  “ cannot  be  more  than  partially 
cured.”  What,  on  this  occasion,  wastheevil 
in  view,  1 do  not  find  mentioned  in  expresa 
terms : but  from  the  last  preceding  para- 
graph,  what  I should  expect  to  find  it  to  have 
been  is  — “ the  extent"  of  “ the  unwritten 
law.”  “ With  respect  to  the  unwritten  law,” 
you  say,  “ it  may  not  be  iraproper  to  ob- 
serve, that  the  extent  of  it  has  not  been  a 
little  abridged  in  this  country  by  successive 
events whereupon  you  proceed  to  specify 
these  events  or  some  of  them:  viz. — the 
“ emigration” — the  pnssingofthe  “ colonial 
statutcs”  — and  “ the  revolution.” 

Having  thus  explained  what  in  your  con- 
ception  the  evil  was,  and,  in  relation  to  this 
evil  observed  — what  at  the  moment  seemed 
to  you  to  be  the  case  — viz.  that  it  “ cannot 
be  more  than  partially  cured,” — you  go  on 
and  State  what,  at  that  same  time,  presented 
itself  to  you  as  the  reason  or  cause  of  the 
supposed  impracticability : — “ the  complex 
technical  terms  to  be  employed  in  the  text 
necessarily  requiring,  ” you  say,  “ a resort 
for  definition  and  explanation  to  the  volumes 
containing  that  description  of  law.” 

In  this  latter  observation,  considered  in 
itself,  I see  nothing  to  controvert.  But  in 
the  character  of  an  argument,  in  which,  if  I 
do  not  misconceive  the  matter,  it  was  at  the 
moment  presentiiig  itself  to  you,  — viz.  that 
of  an  argument,  operating  in  proof  or  support 
of  the  notion,  that  “ the  evil”  in  question, 
viz.  the  evil  consisting  in  the  extent  occupied 
hy  that  part  of  the  rule  of  action  which  is  in 
the  State  of  common  law  “ cannot  be  more 
than  partially  cured,” — here  of  necessity 
comes  my  dissent. 

“ Resort  ” to  them  — these  volumes  ? Oh 
yes : and  make  the  most  of  them  : this  is 
what  I myself  have  at  all  times  done,  and, 
for  the  particular  purpose  in  question,  should 
of  myself  be  as  diligent  to  do  as  you  could 
wish  to  see  me.  But,  on  the  part  of  the  sup- 
posed draughtsman,  the  necessity  of  a resort 
to  them  once  for  all,  for  the  purpose  of  his 
draught,  is  one  thing : the  necessity  of  pre- 
serving  them  for  ever  in  their  present  State, 
as  part  and  parcel  of  the  rule  of  action,  viz. 
in  their  present  totality,  with  the  continually 
superveningadditions  which  onthe  same  prin- 
cipie would  be  necessary,  is  another.  Of  the 
matter  of  “ definition  and  explanation”  to 
which  you  thus  allude,  taken  in  the  aggre- 
gate,  the  mass  will  be  found  either  adequate 
to  the  purpose,  or  inadeqvate ; in  neither  case 
do  I see  how  any  bar  is  opposed  by  it  to  the 
complete  cure  of  the  evil  in  question : to  a 
result  so  desirable  as  that  of  the  conversión 
of  that  portion  of  the  rule  of  action  which  is 
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in  the  State  of  common  law,  into  the  state  of 
written  law. 

First  suppose  it  adequate.  In  that  case,-— 
from  the  volumes  in  question, — leaving  where 
it  stands  the  immense  mass  of  argumentation, 
pick  out  every  particle  of  this  precious  mat- 
ter,   bestow  upon  it  the  touch  of  the  legis- 

lad ve  sceptre,  forbidding  all  future  reference 
to  any  one  of  the  volumes  from  whence  it 
was  extractad  — this  done, — the  conversión 
is  eíFected. 

Now,  suppose  it  inadequate.  In  this  inade- 
quacy,  on  the  part  of  that  portion  of  the  rule 
of  action  which  is  in  the  state  of  common 
law,  — what  is  there  that  should  prevent,  or 
so  much  as  obstruct,  the  supplying  of  the 
deficiency  by  written  law?  By  that  same 
instrument,  the  affording  suppli.es  to  all  such 
deficiencies,  or  supposed  deficiencies,  as  pre- 
sent themselves  in  the  rule  of  action,  — in 
the  rule  of  action,  in  which  soever  of  the  two 
States  it  is  found,  viz.  that  of  written  law  or 
that  of  common  law,  — is  it  not  what  in  your 
several  United  States,  as  in  every  other  go- 
vernment,  with  more  or  less  success,  you  are 
doing  every  day? 

While  the  paragraphs  in  question  were  pen- 
ning,  it  was  not  in  the  nature  of  the  case,  that 
you  should  have  been  bestowing  upon  the 
subject  any  such  closeness  and  continuity  of 
attention,  as  that  which  I have  been  under 
the  necessity  of  bestowng  upon  it.  At  the 
moment,  if  I do  not  misconceive  you,  the 
mass  of  the  matter  of  “ definition  and  expla- 
nation,”— aíForded  by  the  common  law,  as 
exhibited  in  the  volumes  in  question,  — pre- 
sented itself  to  your  mind,  as  being  actually 
adequate  to  the  purpose  in  question : viz.  that 
of  affording  to  the  minds  in  question  a clear, 
correct,  and  complete  conception  of  the  rule 
of  action,  meaning  of  such  part  of  it  as  cor- 
responded to  the  “ extent  ” occupied  by  this 
same  common  law : and,  not  only  adequate, 
but  so  exclusively  adequate,  that  nothing, 
that  in  the  shape  of  written  law  was  likely 
to  be  substituted,  seemed  to  afford  any  suf- 
ficient  promise  of  coming  up  to  it  in  this 
respect. 

But  if,  for  the  moment,  such,  Sir,  was  really 
your  conception  of  the  matter,  I cannot  but 
flatter  myself,  that,  before  this  my  letter  has 
been  read  through  by  you,  if  such  be  the  ho- 
nour  destined  for  it,  — at  any  rate,  if,  for  a 
supplement  to  it,  you  can  prevail  upon  your- 
self  to  read  the  accompanying  letters,  W’hich 
are  addressed  to  the  citizens  at  large  of  your 
United  States,  — that  conception  will  have 
undergone  a change. 

The  positions  which,  in  this  view,  I have 
to  submit  to  you,  Sir,  are  these,  viz.  — 

1 . That, — if,  taken  in  themselves,  the  words 
of  the  matters  in  question  were,  so  far  as  they 
went,  adequate  to  the  purpose  in  question, — 
yet,  being  as  yet  but  words  of  common  law. 
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they  would,  by  that  very  drciimstance,  be 
effectually  prevented  from  being  adequate  to 
tbe  desirable  purpose  above  specified. 

^ 2.  That,  on  that  same  supposition,  by  the 
single  circumstance  of  being  adopted  and  em- 
ployed  by  the  legislature,  and  by  thft  means 
con  verted  into  written,  i.  e.  statute  law,  they 
would  be  rendered  adequate  to  that  same 
purpose. 

3.  But  that,  in  truth, — even  with  reference 
to  that  portion  of  extent,  which,  in  the  field 
of  law,  the  several  masses  of  them  respec- 
tively  occupy,  — so  it  is,  that  in  most,  not  to 
say  in  all  instances,  they  would  be  found  to 
fail  of  being  thus  adequate. 

4.  That,  taking  the  aggregate  of  them  in  its 
whole  extent,  and  adding  to  it  that  portion 
of  the  matter  of  law  which  is  in  the  state  of 
statute  law,  the  mass,  thus  composed,  would 
be  found  to  fail  altogether  of  being  thus  ade- 
quate. 

5.  That,  in  the  nature  of  the  deficiency  in 
question,  there  is  nothing  to  prevent  its  re- 
ceiving  such  supply  as  shall  be  adequate. 

6.  That,  — with  the  exception  of  such 
imperfectioíis  as  cannot  but  be  the  result  of 
human  infirmity  in  general,  and  of  my  own 
infirmities  in  particular, — I cannot  but  regard 
even  myself  as  competent  to  the  affording  of 
such  supply:  and  that  in  such  sort  as  not  to 
leave  any  very  extensiva  or  urgent  demand 
for  amendment. 

As  to  the  two  first  of  these  six  positions, 
—for  the  proof  of  them,  I must  beg  leave  to 
refer  you  to  what  may  be  found  under  the 
head  of  completeness,  or  all-comprehensiveness, 
in  the  fourth  of  my  eight  accompanying  let- 
ters  above  mentioned. 

As  to  the  four  remaining  positions, — in  the 
instance  of  none  of  them  does  the  nature  of 
the  case,  on  any  such  occasion  as  the  present, 
— within  the  limits  necessary  to  be  prescribed 
to  the  present  address,  — admit  of  any  such 
complete  demonstration,  as  I cannot  but  flat- 
ter  myself  with  the  thoughts  of  having  given 
ín  the  instance  of  the  two  first.  Speaking  in 
general,  and  taking  the  whole  together, — no 
better  proof,  I must  confess,  can  I find  than 
this,  viz.  that,  of  a survey  of  more  than  fifty 
years  continuance,  a persuasión  of  my  own  to 
this  eífect  has  been  the  result. 

Fortunately  for  me,  — to  every  practical 
purpose,  if  I do  not  much  misconceive  the 
matter,  nothing  more  is  necessary  than  the 
absence  of  all  demonstration  to  the  contrary. 

< As  to  the  matters  in  question,  viz.  the  several 

' masses  of  the  matter  of  definition  and  expla- 

, nation,  there  they  are.  Such  fresh  ones  as  I 

( shall  have  to  present — let  them  come  in  com- 

petition  with  the  oíd  ones,  it  will^  rest  with 
the  legislature  in  question  to  take  its  choice : 

\ from  the  possession  of  this  choice  there  will 

I be  Bomething  to  gain,  there  cannot  be  any- 

y tbing  to  Bufier  or  to  lose. 

'i 


But,  though  in  regard  to  these  same  four 
last  positions,  the  nature  of  the  case,  as  above, 
admits  not  of  anything  like  a complete  proof 
of  them,— yet  a few  observations  there  are 
of  detail,  which,  by  the  direction  they  may 
serve  to  give  to  a reader’s  attention,  may  at 
any  rate  be  conducive  to  that  purpose. 

Among  the  subjeets  presenting  a demand 
for  definition  and  explanation,  take  for  ex- 
ample these  six:  viz.  offences,  complex punish- 
vients,  species  of  prívate  property,  offices, 
efficient  causes  of  title  to  property,  do.  of  do’, 
to  office : — subjeets,  in  respect  of  extent, 

every  one  of  them  widely  comprehensive ; 

all  of  them  taken  together,  not  very  widely 
short  of  being  all-comprehensive.  For  the 
advantage  of  employing  the  current  ñame  of 
a class  of  objeets  continually  under  view,  add 
contraets : contract  being  one  of  the  most 
extensively  exemplified  of  the  efficient  causes 
of  title  that  bear  reference  to  that  species  of 
property,  which  consista  in  the  right  to  cer- 
tain  determinate  Services,  at  tbe  hand  of 
human  agents : say  — in  the  right  to  the  cor- 
responding  Services. 

Clearness,  correetness,  and  completeness 

not  to  mention  the  subordinate  and  subser- 
vient  qualities  of  conciseness  and  compaetness 
— in  the  above-mentioned  three  articles  may 
be  seen,  if  I mistake  not,  ihe  properties  which, 
to  answer  its  purpose,  a “ definition"  or  “ ex- 
planation" must  be  possessed  of.  These,  in 
the  case  of  any  one  such  object  taken  by 
itself:  to  these,  — in  the  case  of  the  whole 
aggregate  of  the  objeets  of  this  kind  contained 
in  a complete  body  of  law,  — add  consisteney, 
and  again  completeness,  viz.  with  reference  to 
that  whole. 

To  render  clearness  itself  the  more  clear, 
add  for  the  explanation  of  it  the  indication 
of  its  two  distinguishable  modes,  viz.  ex- 
emption  from  obscurity,  and  exemption  from 
ambiguity. 

Now,  as  to  the  use  derivable,  with  refe- 
rence to  the  present  purpose,  from  these  same 
specifications.  Taking  for  the  subject  of  the 
inquiry  the  definitions  and  explanations  actii- 
ally  aíforded  by  this  same  common  law, — are 
they,  in  a degree  approaching  to  adequate, 
possessed  of  these  same  properties?  An  aver- 
ment  which  I will  venture,  Sir,  to  make,  and 
that  without  any  apprehension  of  yourfinding 
much  of  error  in  it,  is  — that  the  more  closely 
you  were  to  look  into  the  asscmblage  oí  them 
in  this  view,  the  further  you  would  íiiid  them 
from  being  in  any  such  desirable  case. 

Look  at  the  state  of  things  in  which  they 
were  respectively  penned,  — the  moie  closely 
you  look  into  it,  the  more  thoroughly  you 

will,  Ithink,  beconvinced— thatthcendowing 

them  with  these  qualities,  in  a degree  com- 
parable to  that  with  which  they  might  at  pre- 
sent be  endowed  with  them — endowed  wrth 
them  by  a single  hand,  having  that  object  stea. 
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(lily  iii  view — was,  at  tLc  several  points  of 
time  at  whidi  they  were  rcspectively  penned, 
morally  impossible. 

Let  it  even  be  supposed,  tbat,  on  tbe  part 
of  the  several  authors,  tbe  desire  of  investing 
them  with  these  several  qualities  was  con- 
stantly  present,  — still,  that  any  share  of  ap- 
propriate  power  adcquate  to  the  production 
of  the  effect  was,  generally  speaking,  ¡n  their 
hands,  is  a position,  the  contrary  of  which  may 
wthout  hesitation  he  asserted.  No  otherwise 
than  in  so  far  as  the  same  qualities  were  to 
he  found  in  the  several  individual  decisions 
from  which  they  were  deduced,  — or,  to  an- 
swer  the  professed  purpose,  must  have  been 
deduced, — could  these  same  qualities  be  given 
to  the  definition  and  explanation  in  question : 
and,  the  more  closely  any  eye  will  bring  it- 
self  to  look  into  those  same  decisions  in  this 
view,  the  further  will  it  find  them  to  be  from 
being  in  possession  of  any  one  of  those  same 
indispensable  properties. 

From  Littleton,  down  to  Hawkins  and  Co- 
niyns,  through  Coke  and  Lord  Sacón,  — from 
the  reign  of  Edward  the  Fourth  to  the  reign 
of  George  the  Second — to  go  no  lower — will 
any  one  have  to  look  for  the  various  hands 
by  wnich  those  same  definitions  and  explana- 
tions  were  penned.  In  so  many  successive 
ages — all  of  them,  in  every  branch  of  art  and 
Science  bearing  relation  to  the  subject,  so 
little  advanced  in  comparison  of  the  present, 
— in  regard  to  those  same  three  qualities,  viz. 
clearness,  correctness,  and  completeness,  all  in 
equal  degree,  on  what  reasonable  ground  can 
any  hope  of  finding  them,  in  the  instance  of 
each  one  of  all  those  several  writers,  be  en- 
tertained  ? or  of  finding  in  those  same  indi- 
viduáis, in  any  such  degree,  the  qualities  of 
consistency  and  completeness,  with  referenceto 
the  whole  field  of  law,  and  the  whole  aggre- 
gate  of  tl;e  several  definitions  and explanations 

with  which  ií  requires  to  be  covered  ? of 

finding  all  this  in  all  these  several  individuáis, 
by  no  one  of  whom  does  so  much  as  the  idea 
of  any  such  whole  appear  to  have  ever  been 
entertained  ? 

In  every  other  branch  of  art  and  Science, 
— on  the  part  of  the  most  advanced  of  those 
past  ages,  think,  Sir,  of  the  universally  ac- 
knowledged  iiiferiority  in  comparison  of  the 
present  age.  Think  whether,  to  the  general 
rule  presented  by  that  thoiight,— in  the  arts 
and  Sciences  belonging  to  legislation  and  ju- 
risprudence,  there  be  any  circumstance,  by 
which  an  exception  can  be  presented ! 

Still,  with  an  eye  to  the  main  question, 
viz.  that  concerning  the  “ practicability”  of  ef- 
fecting,  by  means  of  a body  of  written,  alias 
statute  law,  a more  than  “ partial  cure”  of  the 
evil  inherent  in  common,  alias  unwritten  law, 

■ — pennit  me  once  more  to  cali  to  view  the 
substance  of  that  paragraph  of  yours  by  which 
the  intimation  given  of  the  necessity  of  a 
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resort  to  the  “ complex  terms”  in  question 
“ for  definition  and  explanation”  is  immedi- 
ately  preceded.  Of  this  “ unwritten  law,” 
“ the  extent,”  say  you,  “ has  been  not  a little 
abridged  in  this  country”  (meaning  that  of 
the  United  States)  by  “ successive  events 
of  which  events,  the  examples  which  you 
thereupon  give  are  — the  “ emigration’  to 
America — the  penning  of  the  several  colonial 
statutes” — and  tbe  “ revolution”  by  which  the 
“ colonies"  were  converted  into  “ independa 
ent  States." 

True  all  this:  but,  to  the  purpose  to  which 
it  bears  reference  — viz.  tbe  position  repre- 
senting  as  matter  of  “ douht"  the  “ practi- 
cability ” of  the  operation  in  question,  — 
meaning  the  proposed  complete  “ conversión 
of  the  common  into  a written  law,”  and 
thereby,  the  extirpation  of  unwritten  law, 

— in  what  way  does  it  add  strength  ? One 
glance  more,  and  if  I do  not  deceive  myself, 
the  circumstance  in  question  will  be  found 
by  you  to  be  productivo  of  a contrary  eífect. 
Towards  the  ultímate  end  in  question,  such 
were  the  advances  successively  made  by  so 
many  successive  operations.  Here,  then,  to 
the  several  amounts  in  question,  has  the  ef- 
fect in  question  been  actually  produced ; the 
very  eífect,  in  relation  to  which,  when  taken 
in  its  totality,  the  doubt,  as  to  its  “ practi- 
cability,” hadbeen  entertained.  Yet,  on  any 
one  of  those  occasions,  any  such  general  de- 
sign  as  that  of  the  complete  extirpation  of 
unwritten  law,  was  it  ever  in  view?  No, 
assuredly.  But,  when  it  is  considered,  that, 
without  so  much  as  taking  it  into  contempla- 
tion,  such  advances  were  thus  made  towards 
the  accomplishment  of  this  general  design, — 
in  this  State  of  things  — in  the  advances  thus 
made — can  any  ground  be  really  to  be  found, 
for  doubting  of  the  probability  of  such  accom- 
plishment, only  because  this  same  design  is 
actually  taken  into  contemplation,  and  the 
whole  forcé  of  a long-exercised  mind  applíed 
to  it? 

All  this  while,  one  thing  there  is,  which  I 
am  perfectly  ready  to  admit : and  that  is,  that, 

— merely  by  continuing  to  opérate  without 
any  deviation  in  that  precise  course,  by  ope- 
rating  in  which  those  same  advances  were 
made,  — true  it  is,  that  the  complete  accom- 
plishment of  the  desired  object  would  not  be 
practicable.  1 mean,  by  continuing  to  enact 
statute  after  statute  in  the  customary  form : 

— in  the  form  customary  with  us,  and  thence 
with  you  : in  the  form  of  a naked  ordinance, 
unaccompanied  by  any  portion  of  matter  in 
the  form  of  definition  and  explanation.  At  no 
point  of  time,  in  any  quantity  worth  regard- 
ing,  has  any  such  matter  been  in  use  to  be 
inserted  in  any  article  of  written  law : such 
is  the  fact.  As  to  the  reason — if  reason  be 
here  worth  thinking  about — at  no  antecedeni 
point  of  time  had  any  such  matter  been  ía 
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use  to  be  inserted.  This  in  general  is  man's 
reason,  in  the  sense  in  which  reason  is  put  for 
tífficient  or  final  cause : this  more  particularly 
is  lawyer's  réason.  At  the  very  outset,  when 
iaw  w-as  in  her  eradle,  what  in  this  same  sense 
was  the  reason  í Even  this,  — that,  in  every 
instance,  in  those  days,  (not  to  speak  of  the 
present,)  laws  were  the  result  of  narrow  and 
partial  views  — rude  produce,  huddled  to- 
gether  upon  the  spur  of  the  occasion.  No 
superintending  mind,  either  actually  all-com- 
prehensive  — or  so  much  as  endeavouring,  or 

even  pretending,  to  be  all-comprehensive, 

employed  upon  the  work. 

But,  by  this  circumstance,  viz,  that  in  the 
form  of  statute  law  no  such  matter  of  defini- 
tion  and  explanation  hath  as  yet  been  in  use 
to  be  given,  is  the  demand  for  it  rendered  the 
less  real,  or  the  less  urgent  ? Not  it  indeed. 
Assuredly,  Sir,  it  will  not  be  so  in  your  esti- 
mation,  if  in  this  respect  the  vievv  you  take 
of  it  Olí  the  occasion  of  this  my  second  letter, 
continúes  the  same  as  that  which  you  were 
taking  of  it  while  writing  your  first : in  rela- 
tion  to  “ the  complex  technical  terms  to  be’ 
employed  in  the  text,”  your  observation  is  — 
that  these  wH  “ be  necessarily  requiring  a 
resort  for  debnition  and  explanation.”  At 
this  point,  for  the  present  purpose,  I take  the 
liberty  of  stopping. — Why  ? Because,  in  this 
observation  is  of  course  included  the  acknow- 
ledgment  of  the  existence  of  a demand  — a 
real,  an  indispensable  demand  — for  “ defini- 
tion  and  explanation,”  — whatsoever  he  the 
source,  or  the  receptacle,  looked  to,  or  to  be 
looked  to,  for  the  supply. 

In  conclusión,  as  to  this  same  point,  on 
which  I am  happy  enough  to  find  my  own 
conception  confirmed  by  yours  — viz.  that  in 
every  body  of  law  there  is  a class  of  terms 
that  will  be  found  “ necessarily  requiring  a 
resort  for  definition  and  explanation  some- 
where,”  I will  beg  leave  for  the  last  time  to 
beg  your  attention  to  the  distinction  which 
it  involves. 

Of  the  whole  of  the  intended  matter  of 
your  laws,  suppose  the  form  to  be  that  in 
which  it  exists  at  present,  viz.  that  of  a set 
of  ordinances  — naked  ordinances  as  above 

explained unaccompanied  with  any  number 

of  defínitions  or  explanations.  For  concep- 
tion sake,  suppose  the  whole  of  it  actually 
penned:  this  whole  matter  will  be  composed 
of  a deterraineil  assemblage  of  words.  Of 
these  same  words,  for  one  cause  or  another, 
some — for  so  we  are  agreed — will  be  found 
to  stand  in  need  of  definition  or  explanation; 
others  not.  No w then,  — due  notice  taken  of 
the  distinction, — on  the  occasion  of  it,  I will 
venture  to  propose  a practical  rule.  Among 
these  same  words,  be  they  respectively  in 
other  respecta  what  they  may  to  those 
which  present  themselves  as  standing  in  need 
of  definition  or  explanation  — for  a sort  of 
VüL.  IV. 
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clothing  or  appendage  to  them,  give,  in  each 
instance,  in  the  very  body  of  your  laws,  the 
requisito  lot  of  definition  or  explanation  ac- 
cordingly : those  which  present  no  such  need 

— leave  them,  as  you  found  them,  undefined 
and  unexplained. 

To  the  list  of  explanation-neediny  terms, 
belong  unquestionably  those  which  you  havé 
mentioned : viz.  “ the  complex  teclmioal 
ones.”  But  these  will  not  be  the  only  ones : 
and  by  real  and  distinctly  ascertained  exi- 
geney,  not  by  custom  alone,  would  tlie  sup- 
ply  which  I should  affbrd  be  regulated.  For 
examples  of  this  supply,  permit  me  to  refer 
yon  to  that  one  of  those  works  of  mine,  to 
which,  in  the  French  dress  for  which  it  is 
indebted  to  the  skill  of  Mr.  Dumont,  the 
honour  of  your  notice  has  not  been  altogetlier 
wanting;  and  which,  as  to  this  point,  has 
already  received  adoption  at  Geneva,  as  men- 
tioned in  the  PostScript  to  my  above-men- 
tioned  letters  to  your  fellow-citizens. 

In  the  meantime,  — for  examples  of  the 
demand  without  the  supply,  permit  me  to  refer 
you  back  to  that  page  of  this  letter,  (page 
511,)  in  which,  in  the  express  character  of 
“ subjeets  present ing  a demand  for  definition 
and  explanation,"  half  a dozen  subjeets  have 
been  specified.  And  note,  that  of  these  seve- 
ral  subjeets,  the  ñames  are  ñames  of  whole 
classes:  and  that,  under  each  of  these  classes, 
genera,  in  a number  more  or  less  considerable, 
would  be  found  comprehended. 

As  to  words  not  needing  definition  or  ex- 
planation, viz.  in  a book  of  law,  — they  will 
be  found  to  be  in  general  those  of  which  the 
body  of  the  language  is  composed : those  of 
which,  even  for  the  purpose  of  legal  operation, 
the  precise  import  is  supposed  to  be  suíli- 
ciently  made  known,  by  the  use  inade  of  them 
in  ordinary  converse.  Such,  for  example,  are 
those,  of  which  the  present  page,  with  some 
of  the  preceding  ones,  is  composed.  Not  that 
between  the  one  class  and  the  other,  the  na- 
ture  of  the  case  admits  of  any  permanent  line 
of  distinction.  Be  the  word  or  phrase  what 

it  may, should  any  serious  apprehension 

present  itself,  that,  while  by  one  person  it  is 
understood  in  the  sense  intended,  by  another 
person  it  may  be  understood  in  a sense  not 
intended,  and  that  in  any  such  sense,  any  such 
effect  as  that  ofsufferance  or  loss  in  any  simpe, 
may  probably  be  the  result  of  misconception, 

here,  in  the  eyes  of  a humane  and  attentive 

legislator,  will  be  a demand  for  definition  or 
explanation,  or  both,  as  the  case  may  be.  ^ 

At  this  rate  — I think  I hear  you  saying 

may  not  the  demand  be  infinite  No, 

Sir:  the  demand  will  not  be  infinite.  here- 
soever,  by  ordinary  good  sense,  unfurnished 
with  any  special  and  appropriate  learning,  the 
supply  promises  to  be  afiForded  — añorded  by 
neighbour  to  neighbour,  by  friend  to  fnend 

— afiForded  without  need  of  resort  to  any  as- 
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sembly  of  Icgisl.itors,  or  to  any  individual  man 
üf  ia\v  — there  the  supply  may  be  left  to  be 
tinis  afrordc’d:  tberc,  if  to  a book,  the  resort 
may  be  to  an  ordinary  dictionary:  and  the 
book  of  the  laws  may  thus  be  left  unbur- 
thened  by  it. 

Having  thus  applied  my  endeavours  to  the 
removal  of  those  doubts,  which  my  respect 
for  the  quarter  from  which  I viewed  them 
Corning  down  upon  me  had  rendered  so  alarm- 

ing applied  these  my  humble  endeavours 

and  now  that  they  are  closed,  I cannot  but 

flatter  myself,  not  altogether  wthout  success 

for  any  further  particulars,  if  necessary, 

permit  me,  Sir,  to  refer  you  back  to  my  first 
lettor  to  yourself,  and  then  onwards  to  those 
letters  of  mine  on  this  same  subject,  which  I 
have  ventured  to  address  to  the  whole  body 
of  my  wished-for  masters  — the  citizens  of 
your  United  States.  Believemeever,  withthe 
trucst  respect  and  gratitude,  Sir,  your  much 
obliged  servant,  Jeremy  Bentham. 


No.  X. 

Jeremy  Bentham  to  the  Emperor  of  all  the 
Russias. 

LETTER  I. 

Q,ueen-Squarc  Place,  Westminster, 
London,  May  1814. 

SiRE,  — The  object  of  this  address  is  to 
Eubmit  to  your  Imperial  Majesty  an  offer  re- 
lative  to  the  department  of  legislation. 

My  years  are  sixty-six.  Without  commis- 
sion  from  any  govcrnment,  not  much  fewer 
than  fifty  of  them  have  been  occupied  in  that 
field.  My  ambition  is  to  employ  the  remain- 
dcr  of  them,  as  far  as  can  be  done  in  this  coun- 
try,  in  labouring  tOAvards  the  improvement  of 
the  State  of  that  branch  of  government  in 
your  Majesty’s  vast  empire. 

In  the  year  1802,  a Avork,  extracted,  as 
thercin  mentioned,  from  my  papers,  was  by 
Mr.  Dumont  of  Geneva,  published  at  Paris,  in 
tliree  volumes,  8'o.  under  the  title  of  Traites 
de  Legislation  Civile  et  Penóle,  ^c. 

In  the  year  1805,  a translation  of  it  into 
the  Russian  language  Avas  published  at  St. 
Petersburg,  by  order  (if  I am  rightly  informad) 
of  your  Majesty’s  government. 

Since  the  publication  of  that  work,  Europa 
has  scen  two  extensÍA’e  bodies  of  law  promul- 
gated  within  its  limits : one  by  the  French 
Emperor,  the  other  by  the  King  of  Bavaria. 
These  íaa’O  are  the  oníy  bodies  of  laAV  of  any 
such  considerable  extent,  that  have  madetheir 
appearance  within  the  last  half  century.  Of 
the  one  promulgated  by  the  French  Emperor, 
a complete  penal  code  formed  a part.  In  the 
preface  to  that  authoritative  work,  my  un- 
authoritative  one  is  mentioned  with  honour: 
among  the  dead,  Montesquieu,  Beccaria,  and 
Blachstone : among  living  ñames,  (unless  it 
be  for  some  matler  of  fact)  none  but  mine. 


In  the  Bavarian  code  drawn  up  by  Mr.  Bexon^ 
much  more  particular  as  well  as  copious  me?i- 
tion  is  made  of  that  work  of  mine,  much  more 
eulogy  bestowed  upon  it. 

In  France,  under  the  immediate  rod  of  Na- 
poleón— in  Bavaria,  under  the  influence  of 
Napoleón  — the  generosity  displayed  by  the 
notice  thus  taken  of  the  work  of  a living 
Englishman,  could  not  but  cali  forth  my  ad- 
miration. 

Approhation  is  one  thing ; adoption  is  an- 
other.  With  mine  before  them,  both  these 
modern  works  took  for  their  basis  the  juris- 
prudence  of  ancient  Rome.  Russia,  at  any 
rate,  needs  not  any  such  incumbrance. 

In  the  texture  of  the  human  frame  some 
fibres  there  are  which  are  the  same  in  all 
places,  and  at  all  times:  others,  which  vary 
with  the  place,  and  with  the  time.  For  these 
last  it  has  been  among  my  constant  and  point- 
edly  manifestad  cares,  to  look  out  and  pro- 
vide.  Of  the  particularities  of  Russia,  I am 
not  altogether  Avithout  experience.  Two  of 
the  most  observant  years  of  my  life  were 
passed  within  her  limits. 

Codes  upon  the  French  pattern  are  already 
in  full  vieAV,  Speak  the  word,  Sire,  Russia 
shall  produce  a pattern  of  her  own ; and  then 
let  Europe  judge. 

To  Russia,  it  is  true,  I am  a foreigner.  Yet 
to  this  purpose  scarcely  more  so  than  a Cowr- 
lander,  a Livonian,  or  a Finlander.  In  point 
of  local  knowledge,  to  place  me  on  a level 
AA’ith  a native  of  Russia  — to  me  asto  thevi — 
Information  in  various  shapes  could  not  but 
be  necessary.  Any  such  assistance,  no  per- 
son  could  ever  be  more  ready  to  supply,  than 
I should  be  solicitous  to  receive  and  profit 
by  it. 

In  my  above-mentioned  work,  a sample  of 
a penal  code  is  exhibited.  In  the  first  place, 
what  I should  humbly  propose,  is  — to  do 
what  remains  to  be  done  for  the  completion 
of  it.  For  this  purpose,  not  many  months 
would,  I hope,  be  necessary. 

Sovereign  and  Father  — in  this  double  cha- 
racter  it  is  on  all  occasions  your  Majesty’s 
wish  and  delight  to  show  yourself  to  your 
people.  In  this  same  character,  even  on  the 
rough  and  thorny  ground  of  penal  law — in 
this  same  happily  compounded  character,  ad- 
dressing  them  through  my  pen,  your  Majesty 
would  still  show  yourself.  The  Sovereign 
by  bis  commands,  the  Father  by  bis  instruc- 
tions : the  Sovereign  not  more  intent  on  es- 
tablishing  the  necessary  obligations,  than  the 
Father  on  rendering  the  necessity  manifest; 

— manifest  to  all  men ; and,  at  every  step  he 
takes,  thus  justifyinghimself  in  their  sight. 

Reasons — yes,  it  is  by  reasons  alone,  that 
a task  at  once  so  salutary  and  so  arduous  can 
be  accomplished : — reasons  — connected,  and 
that  by  an  undiscontinued  chain  of  references 

— on  the  one  hand,  with  the  general  princi- 
pies from  which  they  have  been  deduced;  on 
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the  other  hand,  with  tlie  several  clauses  and 
words  in  the  text  of  the  la w,  for  the^Msíi^- 
cation,  and,  at  the  same  time,  for  the  eluci- 
dation  of  which,  they  have  respectively  been 
framed.  An  accompaniment  of  this  kind 
wquld  form  one  of  the  peculiarities  of  my 
code:  a sample  is  given  in  my  above-men- 
tioned  treatises. 

This  sample  was  a challenge  to  legislators: 
the  well-intentioned  but  strictly  - shackled 
Frenchmen  shruhk  from  it.  How  acutely 
sensible  they  were  of  the  usefulness  of  such 
an  accompaniment how  they  wished,  and 
how  they  feared  to  expose  their  works  to  so 
searching  a test — how  they  tasked  them- 
selves  to  produce  a sort  of  substítute  to  it  — 
(I  mean  a mass  of  vague  generalities  left 
floating  in  the  air,  and  destitiite  of  all  appli- 
cation  to  particulars)  — how  sadly  inadequate 
is  that  substituto  — what  excuse  is  given  for 
the  deficiency,  and  how  lame  is  that  excuse — 
all  this  may  be  seen  in  their  respective  works. 

All-comprehensiveness,  conciseness,  unifor- 
mity,  simplicity — qualities,  the  unión  of  which 
is  at  once  so  desirable  and  so  difficiilt — such, 
as  far  as  concerns  the  choice  of  words,  are  the 
qualities  for  which  the  nature  of  the  work 
seems  to  present  a dernand.  To  infuse  them 
into  it,  each  in  the  highest  degree  which  the 
necessary  regard  to  the  rest  admits  of,  would 
on  this,  as  on  all  similar  occasions  it  has  been, 
be  to  my  mind  an  object  of  unremitting  so- 
licitude.  With  what  promise  of  success,  let 
the  above-mentioned  sample  speak.  Whoso- 
ever  sees  that  one  part,  sees,  to  all  such  pur- 
poses,  the  whole. 

In  the  midst  of  war,  and  without  interrup- 
tion  to  the  successes  or  to  the  toils  of  war,  a 
line  or  two  from  your  Majesty’s  hand  would 
suffice  to  give  commencement  to  the  work : — 
ix)  this,  the  greatest  of  all  the  works  of  peace. 

As  to  remuneration,  the  Iionour  of  the  pro- 
posed  employ,  joined  to  such  satisfactions  as 
would  be  inseparable  from  that  honour,  com- 
pose the  only  reward  which  my  situation  ren- 
ders  necessary,  the  only  one  which  my  way  of 
thinking  would  allow  me  to  accept. 

With  all  the  respect,  of  which  the  nature 
of  this  address  conveys  so  much  fuller  an  as- 
surance  than  can  be  conveyed  by  any  custo- 
mary  form  of  words,  my  endeavour  would  be 
to  approve  myself,  Sire,  your  Imperial  Ma- 
jesty’s ever  faithful  servant, 

Jebemy  Bentham. 


No.  XI. 

Alexander  I.  Emperor  of  all  the  Russias,  to 
Jeremy  Bentham,  London — written  with  his 
Imperial  Majesty's  own  hand,  in  answer  to 
the  above,  [No.  X.] 

TEENCH  OEIGINAL. 

Monsieur,  — C’est  avec  un  grand  intcrét 


que  j ai  líl  la  lettre  que  vous  m’avcz  écrite, 
et  les  offres  qu’elle  contient  d’aider  de  vos 
lumiéres  les  travaux  législatifs  qui  auraient 
pour  but  de  donner  un  nouveau  code  de  loix 
á mes  sujets.  Cet  objet  me  tient  trop  i canir, 
et  j’en  connais  trop  la  haute  iinportancc,  pour 
n~  pas  désirer,  pendant  sa  confection,  de  j)ro- 
fUer  de  votre  savoir  et  de  votre  expérience, 
J«  prescrirai  á la  commission  qui  en  est  char- 
gec  d’avoir  recours  á vous  et  de  vous  adres- 
ser  ses  questions.  Rece  vez  en  attendaiit  mes 
remercimens  sinceres,  et  le  souvenir  ci-joint 
comme  une  marque  de  l'éstime  particuliére 
que  )e  vous  porte  Alexandee. 

Vienne,  le  10-22  Avril  1815. 


ÉNGLISH  TRANSLATION. 

SiR,  — It  is  with  grcat  interest  that  I have 
read  the  letter  which  yon  have  written  to 
me,  and  the  oíFer  it  contains  to  give  the  aid 
of  your  enlightened  mind  to  any  such  labours 
in  the  field  of  legislation,  as  may  have  for 
their  object  the  giving  to  my  subjects  a nev' 
body  of  íaws.  This  object  I have  too  much  at 
heart,  and  I ain  too  well  apprised  of  its  high 
importance,  not  to  be  desirous,  while  that 
business  is  in  hand,  of  availing  myself  of  your 
knowledge  and  experience.  I shall  direct  the 
commission,  which  stands  charged  with  it, 
to  have  recourse  to  you,  and  to  address  to 
you  its  questions.  Receive  in  the  meantime 
my  sincere  thanks,  and  the  annexed  keep- 
sake*  as  a token  of  the  particular  esteem  in 
which  I hold  you.  Alexandee. 

Vienna,  10-22  April  1815. 


• This  “ sonvenir"  was  contained  in  a small 
packet,  closed  by  the  imperial  sea).  In  an  ac- 
companying  letter  from  a minister  in  the  suite  of 
his  Im]  erial  Jlajesty  to  a Russian  gentleman  of 
distinction  then  in  London,  it  was  spoken  of  by 
the  description  of  “ un  bague  de  prix"  a valu- 
able  ring.  The  packet  was  returned  with  the  seal 
unbroken ; the  reason  will  be  seen  presently. 

While  the  Emneror  was  still  in  London,  Prince 
Adam  Czartoriski,  being  apprised  ofthe  habitual 
State  of  seclusion  to  which  my  pursuits  have  con- 
demned  me,  obtained,  througn  the  intervention 
of  a common  friend,  the  assurance  that  the  door 
of  my  hermitage  should  be  open  to  him,  for  the 
purpose  of  a request  he  wished  to'make  to  me 
for  my  eventual  assistance  in  relation  to  a code 
of  laws,  of  the  concession  of  which  soine  expec- 
tation  was  at  that  time  entertained.  He  carne 
accordingly,  and  was  received  with  the  respect 
commanued  by  his  well  known  character,  and 
the  cordiality  produced  by  the  rernembrance  of 
oíd  acquaintance.  Being  at  that  time  in  a State 
of  constant  attendancé  on  his  Imperial  Majestj\ 
this  Prince  had  already  forsome  time  been,  and 
for  a considerable  time  continued  to  be,  umver- 
sally  regarded  as  the  destined  y iceroy  qr  the 
then  fu  ture  kingdom.  The  intenuons  of  his  Im- 
perial Majesty  with  relation  to  it  were  at  that 
time  either  not  yet  formed,  or  not  yet  disclosed ; 
but,  if  not  the  hopes,  at  any  rate  the  wishes,  of 
the  Polish  nation  pointed  to  the  comparaüvely 
at  least,  and  in  no  inconsiderable  degree  eyen 
absolutely»  exceUent  constitutional  code,  wliich 
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No.  XII. 

Jeremy  Bentham  to  the  Emperor  ojf  all  the 
Russias. 

LETTEU  II. 

London,  June  1815. 

SiKE, I open  this  moment  the  letter  in 

your  own  hand,  with  which  your  Imperial 
Majesty  has  been  pleased  to  honour  me 


towards  the  reign  of  the  amiable  and  unfortunate 
Stani-slaus  had  been  brought  forward  under  his 
auspices. 

The  eventual  assistance  desired  was  no  sooner 
asked  than  promised.  But,  every  thing  depend- 
ing  upon  the  perhaps  unformed  and  at  any  rate 
unscrutable  will  of  his  Imperial  Majesty,  every 
thing  that  was  said  on  that  subject  was,  on  the 
Prince’s  side  naturaUy,  and  on  my  own  carefully, 
confined  to  generáis. 

As  to  the  Imperial  letter, — having  received 
it  in  June  1815,  early  in  the  next  month  I sent 
a reply  of  eonsiderable  length,  sending  at  the 
same  time  a copy  of  it  addressed  to  the  Prince, 
whom  I understood  to  be  still  in  attendance  on 
the  Emperor. 

On  the  subject  of  the  ring, — observing  that 
so  distinguished  an  honour,  as  that  of  a letter 
under  his  Imperial  Majesty’sown  hand,  divested 
of  their  valué  all  such  ordinary  favours  as  the 
packet  was  said  to  contain,  I begged  ieave  to 
refer  his  Majesty  to  the  letter  thus  remunerated, 
for  a proof  of  my  inability  to  accept  anything  to 
which  any  pecuniary  valué  could  be  attached. 

In  regara  to  the  commission  or  board  in  ques- 
tion, — I took  the  liberty  of  saying,  that  I would 
hazard  the  preJiction,  that  from  that  quarter  no 
such,  ñor  any  other  questions,  would  ever  be 
addressed  to  me:  that,  as  to  the  minister — in 
whose  hands  the  management  of  the  business  was 
lodged, — partly  from  such  of  his  productions  as 
I had  seen  in  print  or  manuscriptj  partly  from 
the  special  and  sepárate  reports  of  uivers  well. 
informed  persons,  I was  myself  pretty  well  in- 
formad of  the  State  of  his  qualifications  for  this 
most  important  of  all  functions : that  I was  but 
too  fully  persuaded  of  his  incompetency  for  any 
higher  task  than  that  of  collecting  materials : 
that  he  was  already  much  better  acquainted  with 
my  Works  than  it  was  agreeable  to  him  to  be : 
that  his  colour  might,  it  his  Majesty  pleased  to 
make  the  experiment,  be  seen  to  change  at  the 
bare  mention  of  my  ñame ; that  I was  fully  and 
particularly  apprised  of  the  money  which  in  the 
shape  of  salaries  had  been  employed  in  the  for- 
malion  of  that  tlepartment : that  the  raanaging 
head  being  thus  incompetent,  the  result  would  be, 
—that,  to  any  other  purpose  than  that  of  coUect- 
ing  materials,  the  wholeamount  was  expended  in 
Waste : that  not  to  speak  of  other  instances  with 
which  the  public  was  but  too  well  acquainted, 
the  appointment  made  of  such  a person  was  of 
itself  a proof  but  too  conclusivo,  of  the  sad  dearth 
there  was  in  that  vast  empire,  if  not  of  persons 
actually  possessed.  of  persons  as  yet  known  to 
be  possessed,  of  the  qualifications  necessary  for 
such  a Work : that  if  any  such  questions,  as  his 
Majesty  could  have  had  in  view,  were  to  be  ad- 
dressed to  me,  the  only  shape,  in  which  I could 
give  an  answer  capable  of  being  of  use,  would 
be  that  of  a complete  Outline  of  a body  of  law. 


[No.  XII. 

Through  another  channel,  I receive,  in  the 
words  bague  de  prix,  the  interpretation  of 
the  word  souvenir.  My  endeavours  to  make 
myself  understood  on  that  subject,  have,  I 
fear,  not  been  altogether  successful.  The 
same  packet  which  conveys  to  your  Majesty 
this  expression  of  my  gratitude,  will  bear 
witness  for  me,  that  in  my  eyes, — after  the 
proof  afforded  me,  as  above,  of  the  place 
which  I am  fortúnate  enough  to  possess  in 


such  as  I had  already  ofFered  to  sketch  out:  that 
if  his  M^esty  would  be  pleased  to  cali  for  such 
a Work  at  my  hands,  and  at  the  same  time  invite 
all  persons  in  general,  and  his  own  subjects  of 
both  nations  in  particular,  to  exhibit  works  in 
competition  with  mine, — he  might  thus  not  only 
bring  under  his  eye  the  whole  existing  stock  of 
appropriate  talents,  but  give  birth  to  an  inde- 
finite  increase ; and  thus,  at  little  or  no  expense, 
establish  a school  of  legislaiion, — and  thereby 
make  the  best  provisión  possible  for  filling  the 
situations  belonging  to  the  departraent  in  ques- 
tion,  with  persons  of  whose  aptitude  for  the  func- 
tions of  it  the  most  apposite  and  conclusive  proofs 
had  been  aflTorded;  that  in  the  lirst  instance  the 
expedient  might  be  tried  in  Russia,  or  in  Poland, 
or  in  both  countries  at  the  same  time : and  that, 
as  to  my  own  part,  in  Poland  in  the  hands  of 
Prince  Czartoriski,  I should  be  sure  of  the  ab- 
sence  of  all  such  opposing  tricks,  as  I should  be 
sure  of  the  presence  of,  in  the  otner  case. 

After  a letter  to  any  such  eíFect  as  the  above, 
so  far  as  concerned  Russia,  my  expectations,  it 
may  be  well  imagined,  could  not  be  sanguino  : 
but  so  far  as  concerned  Poland, — on  the  sup- 
position  of  Prince  Czartoriski’s  being  what  he 
was  at  that  time  universally  said  to  be  about  to 
be,  such  was  the  known  benignity  and  indul- 
gence  of  his  Imperial  Majesty ’s  disposition,  there 
might,  it  seemed  to  me,  be  still  a chance.  From 
the  Prince  at  any  rate,  though  scarcely  from  his 
Majesty,  I was  still  in  expectation  of  an  answer, 
— when,  on  a sudden,  — mv  situation  being  at 
that  time  at  a distance  from  tne  centre  of  intelli. 
gence, — I learntfrom  the  public  prints,  that  the 
appointment  of  Viceroy,  over  the  newly  organ- 
ized,  or  rather  disorganized,remnantof  the  once 
republican  kingdom,  had  been  given  to  a ñame 
that  I had  never  heard  of. 

After  this,  the  treaties  that  were  made  public 
rendered  it  but  too  manifest,  that,  together  with 
so  many  other  looked-for  constitutions,  the  con- 
stítution  of  Poland  had  taken  its  seat  on  the  same 
cloud  with  Utopia  and  Armata:  that  what  re- 
mained  of  that  unhappy  country  under  its  own 
ñame,  had  been  finally  swallowed  up  in  the  gulf 
of  Russian  despotism ; that,  in  a word,  engage- 
ments  are  regarded  as  binding,  by  those  alone 
who  cannot  viólate  them  with  impunity ; and  that 
of  that  modern  Holy  League,  which  m its  spirit 
is  80  congenial  to"  that  of  the  original  one,  it  is 
a fundamental  principie, — that,  in  the  hands  of 
the  and  sub-ruling  feie,  the  nearer  the  con- 

dition  of  the  suhject-many  can  be  brought  to  the 
conditíon  of  the  beasts  of  the  field,  the  better  it 
will  be  for  the  interests,  eternal  as  well  as  tempo- 
ral, of  all parties.  {Note  to  Isí  Edition,  in  which 
the  preceding  correspondence  waspublished  in  the 
body  of  the  work,  while  that  which  iiumediately 
foUows,  appeared  afterwards  in  the  Supple- 
ment.”  Ed.] 
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your  Majesty’sgoodopinion—money’s  worth, 
as  well  as  money,  ís,  in  this  case,  without 
valué.  The  imperial  seal  will  be  found  un- 
broken. 

Your  Majesty’s  wish  is — to  tiirn  my  humble 
Services,  in  some  way  or  other,  to  account. 
In  that  view  it  is,  that  your  Majesty  has  been 
pleased  to  point  out  a particular  course,  But 
so  it  happens,  that  if  this  and  no  other  were 
the  course  pursued,  it  is  not  in  the  nature  of 
the  case,  that  that  wish  should  in  any  degree 
take  effect.  The  impossibility  is  the  result 
of  circumstances,  which*  to  your  Majesty  are 
not  known,  and  which  it  is  therefore  neces- 
sary  for  me  to  bring  to  view : which  done,  I 
will  take  the  Uberty  of  submitting  two  courses, 
in  cither  of  which,  the  opinión  your  Imperial 
Majesty  is  pleased  to  entertain  of  me,  might 
be  productive  of  public  benefit. 

“Je  prescrirai,”  says  the  letter  — “Je 
prescrirai  á la  cotnmission  d’avoir  recours  ü 
vous,  et  de  vous  adresser  ses  questions.”  — 
The  course  is  a perfectly  regular  one,  and 
nothing  is  more  natural  than  that  it  should 
have  been  suggested,  or  even  tbat  it  should 
have  suggested  itself,  to  your  Majesty.  Yet 
if  this  were  all,  your  Majesty’s  intentions,  it 
will  be  seen,  would  be  altogether  frustrated. 

In  my  former  letter,  a proposal  I took  the 
liberty  of  submitting  was,  that  I should  re- 
ceive  your  Majesty’s  orders,  for  the  drawing 
up  upon  a plan  of  my  own,  and  submitting 
to  your  Majesty,  Sí  projet  de  loi,  on  the  sub- 
ject  of  some  large  portion  of  that  complete 
body  of  law,  which  has  so  long  been  in  con- 
templation : and  in  particular,  of  that  which 
belongs  to  the  penu/ branch  : upon  the  closer 
view,  which  the  present  occasion  hasobliged 
me  to  take  of  the  subject,  the  course  which, 
as  above,  had  at  that  time  presented  itself 
simply  as  an  eligible  one,  now  presents  itself 
to  me  as  the  only  eligible  one. 

The  penal — I understood  from  good  au- 
thority  a little  more  than  a twelvemonth  ago 

was  the  branch,  on  the  subject  of  which, 

at  that  time,  or  a little  before  that  time,  the 
greatest  advances  had  been  made.  From  the 
commission  alluded  to,  questions  relative  to 
this  branch  (suppose)  are  addressed  to  me, 
For  giving  answers  to  those  questions,  with 
any  prospect  of  being  of  use,  there  is  but  one 
course  which  I could  take;  and  this  is  — to 
draw  up  as  above,  the  proposed  projel  de  loi, 
and  so  transmit  the  tout  ensemble.  Yes,  Sire  : 
upon  the  tout  ensemble,  in  a case  like  this, 
everything  depends.  The  points  to  which  the 
questions  would  point,  would  be  such  and 
such  particular  points.  What,  in  such  case, 
I should  have  to  say  in  answer,  I well  know. 

“ It  will  not  be  possible  for  me  (I  should 

say)  to  determine  within  myself  what  is  best 
to  be  done  in  relation  to  those  points  in  par- 
ticular, .until  it  is  understood  by  me  what  is 
proposed  to  be  done  in  relation  to  such  and 


such  other  points,  with  which  those  are  nc- 
cessarily  connected.  ” 

In  an  all-compreheiisivc  body  of  law,  such 
as  that  in  question,  each  provisión  reqiiires 
to  be  adj usted  to,  and  for  thut  pur|)ose  con- 
fronted  with,  every  other.  In  no  other  way 
should  I ever  think  — in  no  other  way  did  I 
ever  think,  of  drawing  up  the  profet  of  a 
code.  Thence  it  is  that,  if  not  in  the  lirst 
instance,  at  the  long  nm,  any  papers  sent  by 
me  in  the  shape  of  answers,  would,  if  they 
amounted  to  anything,  fall  into  that  very 
shape  in  which  1 ventured  to  propose  they 
should  be  presented  in  the  first  instance,  and 
in  which  the  course  in  question  would  not 
admit  of  their  being  presented,  if  at  all,  till 
at  the  end  of  an  indefinitcly  greater  lengtli 
of  time. 

On  a subject  such  as  this,  it  is  only  in  pro- 
portion  as  a man  is  himself  master  of  it,  that 
he  is  qualified  for  putting  questions  to  others. 
On  a subject  such  as  this,  in  the  sitiiation 
oceupied  by  the  persons  alluded  to,  if  nien 
are  perfectly  qualitied  for  putting  questions, 
they  are  pretty  well  qualified  for  doing  the 
business  without  putting  questions : at  any 
rate,  if,  in  their  own  opinión,  they  are  quali- 
fied for  putting  any  such  questions,  in  that 
same  opinión  they  can  scarcely  fail  of  being 
qualified  for  doing  the  business  without  put- 
ting any  such  questions. 

But,  the  better  qualijied  they  are  in  their 
own  opinión  for  doing  the  business,  and  thence 
for  putting  questions  in  relation  to  it,  the 
less  will  they  feel  disposed:  and  assuredly,  so 
long  as  by  any  means  it  could  be  avoided,  no 
such  questions  would  ever  be  put. 

Suppose  them,  however,  put — put  by  the 
persons  alluded  to  — the  questions  are  still 
their  questions.  In  relation  to  those  ques- 
tions, before  they  are  sent,  the  dcterniinatitm 
will  have  been  already  tuken:  taken  by  the 
very  persons  by  whom  the  questions  will  have 
been  penned. 

The  transmission  of  the  question  will  be 
matter  of  form.  Supposing  answers  .sent, 
the  reception  given  to  the  answers  will  be 
matter  of  form.  If  the  acknowlcdgmeiit  of 
their  being  received  can  be  avoided,  avoided 
it  will  be. 

If  it  cannot  be  avoided,  the  matter  of  the 
answers  divides  itself  into  two  parts.  In  this 
or  that  part,  does  it  happen  to  be  conformable 
to  the  predetermination,  taken  as  above  ? In 
that  part  it  is  of  course  vcedless : useless, 
therefore,  — in  any  other  character  than  tliat 
of  a testimony  in  favour  of  the  wisdoin  by 
w’hich  the  predetermination  was  mude  ; as 
to  the  unconformable  remainder,  Corning,  as 
it  does,  from’  a foreigner,  who,  if  he  lias  some 
notion  of  the  business  taken  in  generak  at 
any  rate  does  not  understand  the  State  of  the 
particular  countryin  question,  it  is  of  course 
inapplicable. 
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Sirc,  this  is  not  surmise:  it  is  certainty — 
certaiiity,  derived  from  reiterated  experience. 

The  business  being,  under  your  Majesty’s 
government,  as  the  like  l)usinesses  are  with 
US,  in  form  put  into  the  hands  of  a commis- 
sion,  or,  as  we  say  here,  a board,  — your 
Miijesty’s  letter  to  me  could  not,  with  strict 
propriety,  have  spoken  of  it  in  _any  other 
terms.  But,  so  far  as  concetns  original  pen- 
manship,  this  same  business  (it  is  no  secret) 
¡s, as  in  the  first  instance  every  such  bu- 

siness ought  to  be,  or  rather  cannot  but  be, 
— in  the  hands  of  one,  and  but  one,  person. 
Now  this  one  person  is  generally  known : 
the  others  being  figurantes,  and,  except  to 
the  readers  of  your  Majesty’s  court  calendar, 
not  known.  Of  this  one  person,  and  no  other, 
I must  therefore  speak,  on  pain  of  being  un- 
intelligible. 

Of  this  person,  though  near  two  years  in 
your  Majesty’s  dominions  (it  was  in  the  years 
1786  and  1787,)  not  having  visited  either 
capital,  I have  not  any  personal  knowledge. 
But  of  his  writings  / know  a great  deal  more, 
and  of  mine,  he  knows  a great  deal  more,  than 
it  is  agreeable  to  him  to  think  of.  Ever  since 
he  began  his  career,  he  has  beheld  in  my 
ñame  an  object  of  terror : an  emotion  which, 
at  several  distinct  times,  in  the  view  of  se- 
veral  different  persons,  has  betrayed  itself : 
betrayed  itself  by  symptoms,  such  as  would 
figure  in  a comedy.  Your  Majesty  has  no 
time  for  gossiping  anecdotes,  or  I could  fur- 
nish  written  proofs. 

Sire,  I shall  as  soon  have  answers  to  send 
to  the  Emperor  of  Morocco  as  to  a commis- 
sion  so  headed.  But,  if  you  have  a mind  for 
a laugh,  tell  him  you  have  received  papers 
from  me,  and  that  they  are  satisfactory.  But 
salts  and  smelling-bottle  should  be  at  hand. 

Sire,  I should  ill  warrant  the  good  Opinión 
entertained  of  me,  if  I hesitated  to  pronounce 
him  radically  incapable;  for,  supposing  this 
to  be  a truth,  I ara,  perhaps,  the  only  pgrson, 
from  whom,  with  any  chance  of  good  effect, 
your  Majesty  could  receive  it.  The  persons, 
by  whom  on  such  a subject,  any  judgment  at 
all  could  be  pronounced,  are  extremely  few: 
of  thesc  few,  probably  not  one,  how  intímate 
soever  his  persuasión  were,  could  daré  to 
avow it  to  your  Majesty:  unless,  perhaps,  it 
were  some  rival,  whose  suggestions  would  be 
Hable  to  be  referred  altogether  to  the  motive 
indicated  by  that  ñame. 

Meantirae,  from  the  person  in  question,  with 
his  colleagues  and  supporters,  your  Imperial 
Majesty  will  have  received  the  assurance, 
that  no  such  assistance,  either  from  myself  or 
from  any  other  foreigner,  is  necessary : and 
that  not  being  necessary,  it  would  be  but 
an  incumbrance : for  that  no  foreigner  has  or 
can  have  any  tolerable  acquaintance  with  the 
business:  while  they  are  become  complete 
masters  of  it.  In  relation  to  this  matter,  I 


will  venture  to  submit  to  your  Imperial  Ma- 
jesty the  following  observations ; — 

When,  from  any  country,  a complete  body 
of  law,  such  as  appears  to  be  proposed,  — or 
any  one  of  its  largest  divisions,  such  as  a 
penal,  a civil,  or  a constitutional  code,  — is 
in  contemplation,  — in  respect  of  publicity, 
two  modes  of  going  ahout  the  business  — the 
cióse  and  the  open  mode  — require  to  be  dis- 
tinguished. 

Carried  on  in  the  cióse  mode,  it  is  carried 
on  as  in  ordinary  cases,  by  a single  person,  or 
some  small  number  of  persons,  appointed  by 
the  sovereign ; and  not  made  public  at  all, 
till  it  comes  out  armed  with  the  forcé  of  law. 

Carried  on  in  the  open  mode,  the  work, 
antecedently  to  its  coming  out  armed  \vith 
the  forcé  of  law,  is  made  public,  viz.  in  the 
way  in  which  literary  works  in  general  are 
made  public : and  this,  for  the  purpose  — if 
not  expressly  declared,  at  least  implied  and 
generally  understood  — of  its  being  taken  for 
the  subject  of  observations,  such  as  any  per- 
son  (keeping  his  expressions  of  course  within 
the  bounds  of  respect  and  decency)  may,  in 
a manner  alike  public,  feel  disposed  to  com- 
municate.  The  mode,  which,  in  the  present 
case,  will,  in  course,  be  recommended  by  the 
commission,  is  the  cióse  mode.  Why?  Be- 
cause  in  this  mode,  their  inaptitude,  be  it 
ever  so  complete,  will  be  screened : screened, 
till  exposure  comes  too  late  for  obviating  and 
preventing  mischief,  with  which  it  is  preg- 
nant : whereas,  by  the  open  mode,  it  would 
be  brought  to  light  in  time. 

In  regard  to  the  demand  for  previous  pub- 
licity,  altogether  different  is  the  present  case 
from  that  of  ordinary  legislation ; i.  e.  legis- 
lation  taking  for  its  subject  matters  of  detail, 
as  they  happen  to  present  themselves.  In 
that  case,  the  business  is,  of  course,  and  must 
be  carried,  and  cannot  but  be,  carried  on  in  the 
cióse  mode.  This  closeness  is  what  follows 
from  the  constitution  of  the  government: 
as  that  does  from  the  extensiveness  of  the 
territory,  and  the  State  of  society  among  the 
great  bulk  of  its  inhabitants,  By  want  of 
time,  if  by  nothing  else,  previous  publicity  is 
in  that  case  rendered  generally  impracticable. 
The  demand  for  legislation  being,  in  this 
case,  the  result  of  sudden  exigency,  — such 
exigency  requires  to  be  provided  for  as  it 
occurs,  and  without  loss  of  time. 

Quite  different  in  this  respecté—  not  to  say 
opposite  — is  the  present  case : the  case  (it 
may  be  called)  of  codification : where,  of  the 
entire  field  of  law  — a field  little  less  exten- 
sivo than  the  whole  field  of  human  action  — 
some  very  large  portion  (a  third,  a fourth, 
a fifth,  or  some  such  matter)  — and  which, 
in  some  way  or  other,  is  — and  for  ages  has 
(in  some  shape  or  other,  at  siiccessive  times, 
though,  hitherto,  as  to  a large  propoRtion  of 
it,  in  a bad  enough  shape)  lain  covered  with. 
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law,  — is  to  receive  aii  entire  new  covering 
all  at  once.  The  field  baving  already  its  oíd 
covering,  henee  comes  the  facility  of  waiting, 
and  that  without  any  more  than  the  accus- 
tomed  inconvenience,  for  whatsoever  lights 
may  be  capable  of  being  collected,  for  the 
elucidation  of  the  ground:  and  thence,  during 
whatsoever  length  of  time  may,  for  so  impor- 
tant  a purpose,  be  foiind  necessary : waiting, 
viz.  before  final  enaetment;  the  formation  of 
the  new  one,  if  as  yet  unfonned,  or  the  ex- 
amination  of  it,  if  formed,  being  all  the  while 
going  on.  But,  of  this  same  new  covering, 
whatsoever  may  be  the  sort  of  matter  which 
it  substitutos  to  the  oíd,  one  sure  eíFect  will 
be  (unless  in  so  far  as  this  or  that  particular 
exception  comes  to  have  been  made  and  de- 
clared)  to  reduce  the  oíd  matter,  in  its  whole 
extent,  to  a non-cntity.  And,  along  with  the 
facility,  henee  comes  the  demand  for  a de- 
lay  — a precaution  at  once  so  necessary  and 
so  safe. 

In  a case  like  this,  answers  from  me  reccived 
or  not  received,  when,  by  your  Majesty’s  aii- 
thority,  the  code  as  penned  by  the  commis- 
sion  first  comes  out,  will  it  come  out  already 
armed  wath  the  forcé  of  law?  or  only  in  the 
shape  of  & projet  de  loi,  continued  thereupon 
in  that  State,  for  a length  of  time  more  or 
less  considerable,  — to  the  intent  that,  by 
that  means,  the  sense  of  the  public  at  large, 
or  of  a determínate  portion  of  the  public,  may 
in  the  mean  time  be,  in  some  shape  or  other, 
taken  upon  it  ? 

On  the  first  of  these  plans,  in  case  of  an  ill- 
penned  code,  the  mischief  would  commence 
immediately,  and  without  so  much  as  the  ap- 
pearance  of  a chance  of  its  being  prevented. 

In  the  other  case,  an  appearance  there  will 
be,  of  a chance  of  prevention:  but  verylittle 
more  than  an  appearance  will  there  be.  — 
From  the  calling  into  question,  in  any  one 
particular,  the  more  or  less  explicitly  de- 
clared  excellence  of  it,  what  inducement  in 
any  shape  can  any  other  person  find? — what 
prospect  of  advantage,  either  to  himself,  or 
to  your  Majesty’s  Service  ? At  your  Majesty’s 
ear,  stands  the  official  adviser,  — seen  to  have 
been  in  possession  of  it  for  these  dozen  years 
or  some  such  matter,  — by  whom  you  will  be 
assured,  that  the  observations  are  nothing 
worth,  and  the  author  an  impertinent,  from 
whom  no  good  Service,  in  this  or  any  other 
shape,  is  ever  to  be  expected. 

Such  is  the  sort  of  retribution  ^yhich  every 
one  would,  and  the  only  one  which,  in  this 
cióse  raode,  any  one  could,  entertain  a rea- 
sonable  expectation  of  receiving,  — for  any 
labour,  which,  on  so  important  and  vast  a 
field,  he  might  otherwise  feel  disposed  to 
bestow. 

Sire,  the  mischiefs  which,  — frorn  so  pro- 
digioudy  extensivo,  and  at  the  same  time  new, 
a body  of  law,  drawn  up  by  such  hands,  — 
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the  population  of  your  Majesty’s  vast  einpire 
will  stand  exposed  to,  are  such  as  I treinble 
but  to  think  of. 

In  detall,  a great  deal  of  bad  legislation, 
the  Work  of  a variety  of  hands,  all  of  thení 
very  indifferently  qualified,  may  be  endured, 
and  the  mischief  flowing  from  it  may  continué 
to  flow  without  much  notice.  Why?  Be- 
cause,  being  composed  of  additions  gradually 
made  to  an  original  stock  under  the  inllucnce 
of  which  everybody  was  born,  — while,  of 
the  mischief  which  is  the  result  of  it,  a part 
more  or  less  considerable,  in  conscquence  of 
the  observation  taken  of  it,  comes  somier  or 
later  to  be  put  a stop  to,  — the  rest  is  imputed 
to  the  imperfections  inseparable  from  human 
nature. 

But,  of  a body  of  new  law,  such  as  that 
proposed,  the  efect  is,  in  some  very  large 
proportion,  as  above,  to  annihilate  the  wliole 
body  of  that  fabric  upon  which  everything 
which  is  valuable  or  dear  to  man  depends: 
and,  when  the  gap  thus  made  in  the  oíd  mat- 
ter comes  to  be  filled  up  wúth  the  new,  — 
then  it  is,  that,  of  any  one  of  the  iiiadver- 
tences,  or  ignorances,  or  wrong  judgments, 
which  in  this  cióse  mode,  may  with  so  full  an 
assurance  be  expected,  — ruin,  to  thousaiids 
and  tens  of  thousands,  will  be  but  the  too 
probable  consequence. 

At  the  same  time  it  will  be  known  — for 
it  is  known  already  — that  the  labours  of  an 
Englishman  — of  an  Englishman,  whosc  la- 
bours in  this  Une  stand  approved,  not  only 
by  other  governments,  — by  the  Bavarian — 
by  the  French,  at  several  diíferent  periods  — 
but  by  your  Majesty’s,  — and  cven  by  your 
Majesty  in  person  — that  these  labours  have, 
to  this  very  purpose,  been  for  these  dozen 
years  at  your  Majesty’s  command : and,  all 
that  while,  those  who,  on  this  part  of  the 
field,  have  been  in  possession  of  your  Jla- 
jesty’s  ear,  have  been  successful  in  their  en- 
deavours  to  keep  the  fruit  of  those  labours 
from  making  its  appearance. 

In  the  hands  of  several  different  persons, 

all  unconnected  with  each  other  — all  oc- 

cupying,  at  different  times,  in  their  respective 
departments,  the  highest  posts  in  your  Ma- 
jesty’s  Service,  — I could  give  your  Majesty 
reason  to  be  assured  that  my  being  oceupied 
in  a task  of  this  nature  would  be  a result  in 
no  small  degree  advantageous  to  your  Ma- 
jesty’s empire : in  this  or  that  instance,  mat- 
ter to  this  effect,  addressed  to  myself:  in 
other  instances,  to  other  people.  If  such  had 
not  been  their  real  persuasión,  what  could 
have  been  their  inducement  for  declaring  as 
much,  to  or  concerning  an  unconnected,  and 
in  most  instances  personally  unknown,  ro- 
reigner?  Then  why  not  say  as  much  to 
your  Majesty?  Sire,  they  wcrc  no  longcr 
in  oífice:  or,  if  they  were,  it  had  not  been, 
or  was  not  at  that  time  exactly  within  their 
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province  ; or  if  it  was,  confidence  was,  as  the 
cvent  proved,  on  the  decline. 

The  disappointments  which,  in  this  same 
groiind,  your  Majestyhasalready  experienced, 
are  no  secret.  Now  by  what  cause  is  it  that 
these  disappointments  have  been  produced  ? 
By  this  one  circumstance  ; — - by  the  adop- 
tion  of  the  cióse,  to  the  exclusión  of  the  open 
mode : by  the  omitting  to  take  the  benefit 
of  such  lights,  as  the  world  at  large  might  be 
capable  of  affording : by  exclusive  confidence, 
placed  in  a small  number  of  persona,  or  rather 
in  a single  pcrson,  of  whose  aptitude  for  the 
task  no  proof  has  ever  seen  the  face  of  day : 
a task  in  which  the  whole  field  of  government 
is  includeí!,  and  for  which  the  whole  stock  of 
genius,  knowledge,  and  talent,  which  the  civi- 
lized  vvorld  affords,  would  not  be  too  great. 

Sir,  there  exists  not,  even  in  this  country, 
that  man,  or  that  limited  number  of  men, 
who,  in  the  eyes  of  the  public,  or  even  in 
their  own,  would  be  corapetent  to  such  a task, 
without  receiving  all  such  lights,  as,  after 
publication  made  for  that  declared  purpose, 
the  public  in  its  utmost  amplitude  should  be 
disposed  to  furnish.  In  the  commission  in 
question,  is  it  possible  your  Majesty  should 
continué  to  see  any  such  matchless  combina- 
tion  of  genius,  intelligence,  and  wisdom  — 
to  say  nothing  of  probity  — as  should  ren- 
der  superfluous  in  Russia,  those  precautions, 
which  in  England  are  so  indispensable  ? 

As  to  competition,  — in  the  cióse  mode,  of 
course  there  could  not  be  any  such  thing;  — 
competition  I mean  as  between  two  or  more 
entire  dranghts,  i.  e.  proposed  codes  — drawn 
by  diíferent  hands : unless  it  were  between 
meniber  and  member  of  that  same  commission 
or  board;  which,  in  the  present  instance,  I 
take  for  granted,  is  not  to  be  expected.  By 
possibility,  the  open  mode  might  be  preserved, 
without  admitting  competition.  In  the  state 
of  a projet,  antecedently  to  its  being  armed 
with  the  forcé  of  law,  one  work,  and  no  more, 
being  admitted,  such  one  work  might  be 
mude  public,  with  liberty  to  persons  at  large, 
or  to  particular  descriptions  of  persons,  to 
make  observations  on  it:  — to  point  out  any 
such  imperfections  of  detail  that  might  seem 
imputable  to  it,  but  not  to  propose  another 
projet,  in  the  whole  or  in  part,  in  lien  of  it : 
in  a Word,  to  point  out  here  and  there  a symp- 
torn  of  weakness,  but  not  to  present  anything 
like  a general  and  radical  remedy. 

But,  in  this  case,  in  so  far  as  the  mode  of 
proceeíiing  can  with  any  propriety  be  said 
to  be  o/?en,  its  openness  will,  comparatively 
speaking,  be  of  little  use.  Let  the  badness 
of  the  only  work  exhibited  be  rendered  ever 
so  manifest,  no  better  will  be  produced.  Let 
the  disease  be  shewn  to  be  ever  so  desperate, 
no  remedy  will  be  at  band  to  be  administered. 
The  utmost  good,  which  in  this  way  can  be 
done,  will  be  — the  putting  an  end  to  the 


design  altogether,  by  showing  the  unfitness 
of  the  hands  who  have  been  employed  in  it. 
But,  even  out  of  this  good  — negative  as  it 
is,  and  no  better  — a great  evil  would  be  but 
too  apt  to  arise.  Instead  of  the  incapa- 
city  of  the  workman,  the  cause  of  the  bad 
performance  may  be  looked  for  — and  being 
willingly  looked  for,  may  be  found  — in  the 
nature  of  the  sort  of  work  : in  its  supposed 
incapacity  of  being  well  performed  : and,  sup- 
posing  the  unfitness  of  the  individual  work 
sufficiently  recognized,  this  of  course  is  the 
hypothesis  which,  by  the  strongest  ties  of 
interest,  the  unskilful  workman  will  stand 
engaged  to  advócate. 

So  much  for  the  cióse  mode.  Now  as  to 
the  open  mode,  competition  as  above,  being 
supposed  admitted.  What  are  its  advantages? 

In  the  first  place,  all  that  incalculable  inass 
of  mischief  just  alluded  to,  is  avoided. 

In  the  next  place,  the  greatest  probability 
is  obtained,  of  the  best  possible  code  : a pro- 
bability, the  greater  the  number  of  the  com- 
petitors  on  the  one  hand,  and  of  the  critics, 
in  the  character  of  advócales  and  judges,  on 
the  other. 

In  the  third  place,  the  comfort  and  satisfac- 
tion,  which  so  unequi  vocal  a proof  of  the  sin- 
cerest  regard  for  their  feelings,  their  wishes, 
their  good  opinión,  their  lasting  welfare,  could 
not  fail  to  afford  to  the  thinking  part  of  the 
people.  A more  unequivocal  one  it  surely  is 
not  in  the  power  of  a sovereign  to  give.  With- 
out this  token,  — the  best  possible  code,  sup- 
pose  it  even  a perfect  one,  will  want  much 
of  producing  the  good  effect,  which,  by  means 
of  a work  of  that  sort  is  capable  of  being 
produced : with  so  expressive  a token,  any 
inconvenience,  of  which  the  change  may,  in 
spite  of  every  care,  happen  to  be  productive, 
will  receive  no  slight  compensation,  as  well 
as  reduction,  from  the  proof  afforded  of  the 
goodness  of  the  intention  that  gave  birth 
to  it. 

In  the  last  place  comes,  as  the  effect  of  all 
these  several  causes,  the  ease  to  your  Imperial 
Majesty ’s  conscience.  Think,  Sir,  of  the  re- 
sponsibility  — the  tremendous  responsibility 
— which  you  would  incur,  by  setting  the  des- 
tiny  of  forty  millions  of  souls,  to  hang,  as  it 
were,  by  a thread,  upon  a work  of  such  vast 
extent,  drawn  up — I cannot  but  repeat  it — 
by  such  ill-qualified  hands.  Yes,  Sir,  this 
would  be  responsibility  indeed.  Pursue  the 
open  mode  — receive  — not  from  mine  only, 
but  from  every  other  hand,  that  can  find  such 
an  offering  to  make,  whatsoever  it  shaU  have 
to  give  — plan  for  the  whole,  plan  for  this  or 
that  part — miscellaneous  observations, — no 
such  burden  will,  in  that  case,  press  upon 
your  Imperial  Majesty’s  conscience.  The 
consciences,  upon  which  whatever  burthen 
there  is  wiU  press,  will.be — in  the  first  place, 
those  of  the  volunteer  workmen  thcmselves; 
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in  the  next  place,  those  of  the  thinking,  though 
not  worMng,-  part  of  the  public,  Whose  suf- 
frages,  by  another  application  of  the  same 

all-  preserying  principie — the  principie  of 

publicily,  it  wilí  have  been  your  Majesty’s 
endeavour  to  collect.  At  the  door  of  this 
many-seated  tribunal,  should  its  judgments 
prove  more  or  less  erroneous,  will  all  blame 

froin  the  error  lie.  Your  Imperial  Majesty, 

having  towards  the  avoidance  of  error  done 

all  that  it  is  in  the  power  of  man  to  do, 

will  stand  clear  from  all  self-reproach,  as  well 
as  from  all  censure. 

Your  Imperial  Majesty  has  seen,  on  the  one 
hand,  the  clase  mode,  with  its  mischiefs : on 
the  other  hand,  the  open  mode,  with  its  ad- 
vantages.  Let  the  course,  which  from  the  first 
I ventured  to  point  out,  be  adopted,  — your 
Imperial  Majesty  will  see  all  those  mischiefs 
avoided  — all  these  beneficial  results  secured. 

In  my  proposal,  as  above, — the  open  mode, 
with  all  the  advantages  naturally  attached  to 
it  — the  open  mode,  with  the  benefit  of  com- 
petition  — was  implicitly  included. 

My  projet,  I took  for  granted,  would  be 
presented  t-o  your  Imperial  Majesty  ready 
printed.  Produced  thus  to  the  world  before 
it  had  ever  met  your  Imperial  Majesty’s  eye, 
— the  work  might  be  ever  so  inapplicable,  or 
even  absurd,  your  Imperial  Majesty  would  not 
be  subjected  to  any  imputation  on  that  score. 
The  only  source  of  responsibility  would  be  the 
choice  thus  made  of  the  person,  to  whora  the 
encouragement  would  thus  have  been  given : 
but,  from  all  imputation  of  improvidence  on 
that  score,  your  Imperial  Majesty  stands,  it  is 
hoped,  sufficiently  exempted,  by  the  testimo- 
nies which  in  my  first  letter  were  submitted 
to  your  Imperial  Majesty’s  notice. 

In  this  State,  let  me  suppose  it  published 
(I  mean  my  prq/et)  at  St.  Petersburgh.  O ver 
and  above  any  particular  degree  of  aptitude 
which  it  may  be  found  to  possess,  — the  ad- 
vantages which  result  from  the  circumstance 
of  its  coming  from  a foreign  hand,  will  pre- 
sently  (I  can  not  but  flatter  myself)  appear 
maniíest. 

Of  any  such  publicity  given  to  the  Avork, 
the  object  or  end  in  view  can  be  no  other  than 
the  receiving,  from  the  thinking  part  of  the 
public,  indication  of  any  such  imperfectioris, 
as  it  mav  be  in  the  power  of  any  person  to 
point  out  in  it,  — with  or  without  the  indica- 
tion of  correspondent  remedies,  or  supposed 
remedies:  unless  for  a distinct  object  be  to 
be  taken  the  enablingand  encouraging  tbem, 
to  give  indications  of  the  like  nature,  in  rela- 
tion  to  whatsoever  body  of  law  may  have  been 
the  final  result. 

In  this  view,  when  the  publication  is  an- 

nounced, notice  given  in  some  shape  or 

other  to  the  public  atlarge,  — notice,  having 
for  its  object  the  obtaining,  from  all  such  as 
in  their  own  conception  are  qualified  to  furnish 
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it,  communication  of  the  sort  just  mentioned, 
— seems  to  follow  as  a matter  of  course. 

Publication,  it  is  true,  might  have  place, 
without  any  such  notice.  Moreover,  the  no- 
tice  being  given,  the  purportof  it  might  con- 
fine itself  to  simple  permission  ; without  any 
direct  and  positivo  invitation.  But,  without 
positivo  invitation, — very  limited,  and  even 
precarious,  would  the  effect  of  the  notice  be 
in  the  way  of  encouragement.  So,  on  the  other 
hand,  the  warmer  the  invitation,  the  stronger 
the  encouragement : the  stronger  the  encou- 
r^ement,  and  therefore  the  greaterthe  proba- 
bility  thus  afforded,  of  the  accomplishment  of 
the  object  thus  supposed  to  be  in  view. 

In  so  far  as,  in  any  imperfection  or  supposed 
imperfection  having  place  anywhere  in  the 
proposed  body  of  law,  it  happens  to  any 
person  to  see  a probable  cause  of  mischief,  to 
himself  or  any  other  person  or  persons,  in 
whose  welfare  he  feels  an  interest — in  so  far, 
to  engage  him  to  do  what  depends  on  him 
towards  makingknown  such  mischief,  to  those 
in  whose  power  it  is,  or  to  him  seems  to  be, 
to  aíFord  relief,  motives  cannot  be  wanting : 
all  that  can  be  necessary  is  the  removul  of 
restraints.  By  the  invitation  above  sup- 
posed, this  necessary  removal  will,  atlcast,  be 
strongly  promoted,  if  not  universally  accom- 
plished : I say,  if  not  universally  accomplished ; 
for,  in  so  far  as,  in  the  event  of  his  makiiig 
any  such  communication,  an  individual,  by 
whom  it  would  otherwise  have  been  made, 
sees  reason  for  apprehending  injury  at  the 
hands  of  any  subordinates,  — in  so  far  the  in- 
vitation, given  by  the  sovereign,  cannot  but, 
in  the  instance  of  that  individual,  fail  of  such 
its  intended  purpose. 

But  motives,  howadequate  soever,  suffice 
not  without  adequate  mcans:  and,  for  the 
purpose  of  giving  publicity  in  this  way  to  all 
such  useful  Information  as,  if  means  were  not 
wanting,  might  be  afforded,  — the  stock  of 
necessary  means  at  the  command  of  indivi- 
duáis, would,  I cannot  but  apprehend,  be  very 
far  from  sufficient,  unless  facilities  were  for 
this  purpose  afforded  by  the  hand  of  govern- 
ment. 

By  the  following  very  simple  arrangement, 
if  I do  not  much  deceive  myself,  not  only  may 
the  facilities  necessary  to  this  purpose  be 
afforded,  — but,  in  the  only  way  in  which  it 
can  be  either  necessary  or  conducive  to  the 
Service,  encouragement  may  be  afforded,  and 
that  without  any  unproductive  or  superfluous 
expense;  and  moreover — and  still  without 
any  additional  expense  — a school  of  legisla- 
tion  formed,  out  of  which,  for  filling  offices  be- 
longing  tothis  department,  individuáis  may  be 
chosen,  distinguisbed  by  the  most  conclusivo 
proofs  of  that  aptitude,  of  the  deficieney  of 
which  the  recorded  confessions  lie  before  me: 
proofs,  such  as  the  nature  of  things  will  not 
suffer  to  be  afforded  by  any  other  means. 
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In  the  whole  or  in  part,  let  the  author  of 
cvery  such  communication  be  eased  of  the 
expense  of  printing : in  the  whole  or  in  part, 
let  líim  moreover  be  eased  of  the  expense  of 
printing-paper ; viz.  tothe  extent  of  alimited 
number  of  copies  : but  with  permission  to  add, 
at  his  own  expense,  paper  for  as  many  addi- 
tional  copies  as  he  thinks  fit : and  so  in 
regard  to  adverlisenients : money,  rcceived  on 
account  of  the  sale,  to  be  paid,  either  all  of 
it  to  the  author,  or  all  of  it  to  the  treasury, 
or  in  this  or  that  proportion  divided  between 
the  individual  and  the  treasury,  according  to 
circiimstances. 

But  anessential  precaution,  withoutvvbich, 
miscbievous  deception  instead  of  useful  Infor- 
mation will  be  the  resiilt,  is— that  this  facility 
be  afforded  indiscriminately  to  every  one  that 
offers.  If,  under  the  notice  of  a selection  to 
be  made  of  the  most  deser  ving,  the  choice  be 
left  to  any  one  man  or  body  of  men, — the 
conscquence  wúll  be  — that,  to  such  Commu- 
nications alone  as  suit  the  personal  purposes 
of  these  judges,  whoever  they  are,  will  the 
facility  be  afforded  : in  every  instance,  in 
which,  either  in  the  matter,  or  in  the  author, 
there  is  anything  that  does  not  suit  these  per- 
sonal purposes, — suppression,  not  publi  catión, 
whatsoever  be  the  merit  of  the  work,  will  be 
the  almost  sure  result. 

To  whom,  then,  shall  the  facility  be  afford- 
ed?  To  every  offerer,  withoutdistinction,  so 
longas  any  press  remainsunoccupied:  he  who 
first  oifers  being  all  along  first  servcd. 

But  suppose  every  press  thus  occupied, 
who  is  it  that  shall  then  determine  ? — I an- 
swcr.  Fortune.  Fortune  has  no  sinister  inte- 
rest:  men  will,  in  such  a case,  be  almost  sure 
to  llave  such  interest,  and  to  be  more  or  less 
swayed  by  it. 

Deception  — the  result  of  partial  informa- 
tion  — will  not  be  the  only  mischief:  instead 
of  reioard,  he  by  whom  a communication  — 
useful  in  itself,  but  to  the  judge  or  judges  in 
qiiestion  unacceptable  — is  tendered,  will  in 
return  for  it  receive  punishment.  As  long  as 
he  can  be  kept,  he  will  be  kept  in  a state  of 
expectation  and  anxiety,  dancing  attendance, 
and  wasting — perhaps  his  money,  and  cer- 
tainly  his  time ; when  at  last  his  patience  is 
exhausted,  then  it  is  that  he  Avill  discover,  or 
not  discover,  that  from  the  very  first  he  had 
no  chance. 

Another  result,  altogether  natural,  is_ 
that,  by  persons  on  whom  the  decisión  de- 
pends,  _ with  or  without  other  persons  on 
whom,  though  erroneously,  it  will  be  sup- 
posed  to  depend,  — bribes  will  in  some  shape 
or  other  be  received  : and  the  candidates  from 
whom  (bey  are  extractcd  will  be  — as  well 
those  to  whom  it  was  predetermined  to  deny 
the  fiicility,  as  those  to  whom  it  was  prede- 
termined to  afford  it. 

_ The  expense  of  such  a facility  — oven  if 
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granted  to  the  utmost  extent  of  the  demand 
— will  it  be  considerable  enougb  to  be  felt  as 
aburthen  by  your  Majesty’s  treasury?  Glo- 
rious  indeed  will  be  the  burthen  — auspicious 
the  sign  — in  such  a case. 

Here  then,  Sir,  is  your  school  of  legisla- 
tion : and  presently  I shall  ha  ve  to  show  you, 

that, among  the  scholars,  thus  performing 

their  exercises  in  this  school,  — persons  will 
be  to  be  found,  better  qualified  than  any  others 
could  be  for  doing  that  for  you,  which,  in 
my  situation,  the  most  consummate  wisdora 
would  not  qiialify  a man  for  doing  for  you. 

My  proposed  code  will  be  but  an  outUne. 
Why?  Because,  in  my  situation,  the  most 
consummate  ability  could  not  furnish — mo- 
dérate wisdom  would  not  suffera  man  to  pro- 
fesa to  furnish  — anything  more. 

Among  the  circiimstances  by  which  a de- 
mand for  Icgislation  is  produced,  some  are  of 
universal  growth,  others  only  of  local  growth : 
to  such  only  as  are  of  universal  growth,  could 
a foreign  hand  undertake  to  afford  in  terminis 
an  adequate  supply  of  legislative  provisión, 
with  any  sufficient  ground  for  confidence.  In 
this  outline  will  accordingly  be  contained  so 
much  of  the  proposed  code  as  can  be  proposed 
to  stand  in  terminis.  For  the  filling  up  of  this 
outline,  notwithstanding  the  utmost  degree  of 
ability  with  which  it  can  possibly  be  penned, 
whatsoever  matter  of  detail,  adapted  to  cir- 
cumstances  of  local  growth,  may  be  necessary, 
must  be  prepared  by  some  native  hand : at  any 
rate  by  some  person,  to  whom  those  circum- 
stances  bave  been  made  sufficiently  known  by 
residence. 

For  this  matter  of  detail,  the  demand  will 
be  produced — in  the  first  place,  by  the  widely 
different  condition  of  diíferent  provinces;  in 
the  next  place,  by  the  diíferent  condition  of 
diíferent  classes  of  persons  in  the  same  pro- 
vince. 

Meantime,  even  in  regard  to  these  details, 
what  I could  do,  what  I ara  accustomed  to 
do,  and  what  in  my  proposed  code  I should 
make  a point  of  doing,  is  — to  furnish  sug- 
gestions,  having  for  their  object  the  aífording 
guidance  and  assistance  to  the  local  penman, 
in  the  adjustment  of  the  details : in  such 
sort,  that  the  general  principies  exhibited 
and  pursued  in  the  outline  — the  principies 
adapted  to  such  circumstances  as  are  of  uni- 
versal growth,  and  such  cirCumstances  of 
local  growth  as  are  generally  notorious — may 
likewise  in  ihe  filling  up  be  pursued.  Accor- 
dingly, in  this  way  likewise, — the  microscope 
being,  in  this  field,  not  less  familiar  to  me 
than  the  telescope,  — I should  hope  to  be  of 
use. 

For  shortness,  I have  said  filling  up;  aware 
at  the  same  time,  that,  to  put  the  work  in  a 
State  fit  for  use,  not  only  addition,  but  sub~ 
traction  and  substitution,  may  occasioiially  ba 
necessary. 
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Now  then,  Sir,  comes  the  grand  use the 

immediate  practical  use — of  your  Majesty’s 
legislative  school,  formed  as  above.  For  the 
filling  up  of  the  outline  thus  drawn,  whether 
by  my  own  or  any  other /orei^n  hand,  — mat- 
ter  of  detail,  as  above,  will  be  necessary.  I 
might  add,  perhaps,  even  native  hand;  for,  in 
your  Majesty’s  vast  empire,  such,  in  many  in- 
stances,  are  the  diíFerences  between  province 
and  province,  that  the  native  of  one  will  be 
little  other  than  a foreigner  to  another.  By 
whom,  then,  shall  this  business  be  performed  ? 
I answer  — by  some  scholar  or  scholars,  by 
whom  proof  of  qiialification  for  the  function 
has  been  exhibited,  — exhibited  by  exercises, 
performed  as  above,  in  that  school : by  him 
orthem,  in  preference,  by  whom, — according 
to  the  best-grounded  judgment  that  can  be 
formed, — the  proofs  ofgreatest  aptitiide  ha  ve 
thus  been  furnished.  Among  them  all  has  no 
one  been  found,  by  whose  works  proof  suffi- 
cient  of  this  species  of  aptitiide  has,  in  a suf- 
ficient  degree,  been  thus  furnished  ? If  so, 
I am  truly  sorry  for  it : for,  this  being  the  case, 
then  not  in  the  whole  of  your  Majesty’s  vast 
empire,  does  there  exist  any  person  suffi- 
ciently  qualified  for  the  business.  In  the  scale 
of  aptitude,  — that  person,  by  whom  proof  of 
any  degree  of  aptitude,  hovv  low  soever,  has 
been  furnished,  stands,  at  any  rate,  above  all 
those  by  whom  no  such  proof  has  been  fiir- 
nished. 

Will  it  be  said,  by  way  of  objection,  that 
the  same  difficulties,  as  those  just  represented 
as  attaching  upon  the  choice  of  works  for 
piiblication,  will  attach  upon  every  choice  to 
be  made,  among  the  authors  for  the  filling  of 
situations  such  as  those  in  question,  after  the 
works  are  published  ? Not,  surely,  on  any 
sulBcient  ground.  For,  of  a selection  made 
for  publicatiflfi,  the  consequence  is — that,  by 
every  work  not  selected  (except  in  the  in- 
stances  in  which  the  author  may  have  the 
resolution  to  publish  at  his  own  expense  — 
instances  which,  under  such  discouragement, 
do  not  promise  to  be  very  numerous)  the  pub- 
lic  sustains  a loss : and,  on  that  plan,  among 
those  who  upon  the  open  plan  would  have  pro- 
duced  and  given  in  their  works,  some  there 
may  be  who,  by  despair  of  acceptance,  may 
be  deterred  from  applying  their  thoughts  to 
the  subject.  A work  thus  stifled  or  nipt  in 
embryo,  is  dead  to  every  purpose : whereas 
a work,  which,  through  the  médium  of  the 
press,  has  once  been  broiight  to  light,  re- 
mains  upon  the  carpet,  capable  at  all  times 
of  being  taken  for  the  subject  of  an  appeal 
by  which  every  injnstice,  done  to  it  in  the 
first  instance,  may  be  repaired. 

In  this  way,  how  unfortunate  soever  the 
choices  made  should  eventually  prove,  still 
what  will  at  the  same  be  seen  — seen  by  all 
eyes — by  your  Majesty — by  your  Majesty  s 
subjccts, — byforeign  sovereigns — by  foreign 
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subjects  — is  — that  those  choices  have  not 
been  altogether  groundless : on  the  contrary, 
that,  for  the  securing  the  best  choices  pos’ 
sible,  the  best  adapted  and  niost  promising 
means  have  been  employed. 

By  every  such  contributor  — the  aiithen- 
ticity  of  the  production  being  supposcd  to  be 
out  of  doubt  — I mean  the  fact  of  its  having 
been  composed  by  him  whose  ñame  it  bcars-^ 
(for  this  is  a point  that  must  not  be  ovcr- 
looked)  proofs  of  attention,  bestowcd  upon 
the  subject,  will  at  any  rate  have  been  fur- 
nished : and  this  is  more  than  will  have  been 
furnished  by  any  one  else. 

Behold  now  the  advantages,  from  the  cir- 
cumstance  that  the  hand,  by  which  the  out- 
line has  been  drawn,  is  n furcüjn  one  : — 

1.  No  restraint  whatsoever  on  the  liberty 
of  criticism.  The  hand,  by  which  the  work 
is  presentad,  is  one  from  which  no  man  has 
anything  to  fear,  any  more  than  to  hope, 
From  such  a hand,  whatever  comes  is,  as  the 
sportsman  say,  fair  gavie.  Not  disfavour, 
but  favour  rather,  will  be  looked  for  from  the 
hunting  it.  Imperfections,  and  not  mcrits, 
will  be  the  objeets  looked  out  for  with  most 
alacrity  by  every  native  eye. 

2.  Suppose  it  piit  to  use : — in  the  ultimately 
sanctioned  code,  suppose  as  considerable  a 
portion  of  this  outline  employed,  as  the  na- 
ture  of  the  case  will  sulfer  to  be  employed. 
How  puré  will  in  such  case  be  the  satisfac- 
tion  of  the  people  ! Hcre  cannot  liave  been 
any  undue  partiality  — anything  ViVe  favouri~ 
tism.  The  author  all  the  while  at  a distunce, 
without  connexion,  and, — with  the  exception 
of  that  mutually  honourable  inlluence  which 
is  exercised  by  understanding  on  understand- 
ing, — altogether  without  injluence  : to  the 
sovereign,  not  so  much  as  his  person  known : 
and  all  this,  matter  of  universal  notoricty. 
Under  such  circumstances,  by  what  imagi- 
nable cause  can  any  preference  that  has  been 
given  to  the  work  have  been  produced,  but 
the  Opinión  at  least- — the  unbiasscd  opinión 
— of  its  suitableness  to  the  purpose? 

3.  In  this  case,  too,  — howsoever  it  may 
be  in  other  countries  foreign  to  Ilussia,  — an 
Englishman  beingthe  workman,  critics  can  ne- 
ver  be  altogether  wanting  in  England.  From 
your  Maj  esty  a simple  in  vitation  would,  I make 
little  doubt,  suffice  to  produce  works  under- 
taken  expressly  for  this  purpose.  But,  at  any 
rate,  reviews  exist,  by  none  of  which,  consis- 
tently  with  their  interests,  could  a work,  exc- 
cuted  under  these  circumstances,  be  passed  hy 
unexamined.  And  well  may  your  Majesty  be 
assured,  that  for  disco veringin  itimper.ection 
in  every  shape,  imagined  as  well  as  real,  ade- 
quate  motives  cannot  be  wanting  here. 

Compare,  Sir,  with  tlie  legislation  or  co- 
dification  school  thus  sketched  out,  the  un- 
schooled  codification-establishment,  at  pre- 
sent  or  lately  in  existence. 
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The  report  made  to  your  Majesty  of  the 
28th  February  1804,  lies  before  me.  Wbatso- 
ever  may  be  its  character  in  any  other  point 
of  view, — in  un  kistorical  point  of  view,  itis 
of  no  small  valué.  Froin  1700  to  1804  — a 
space  of  104  years,  — commission  after  cona- 
mission  — office  upon  office  — salary  upon 

salary  ^ and  still  noíbing  done.  Thereupon, 

in  1804,  a commission  in  a new  form:  — 
eleven  years  more,  and  still  notliing  done. 
Why  ? Because  the  only  sort  of  means,  by 
which,  in  the  nature  of  the  case,  anything 
could  be  done  — or  at  least  tolerably  well 
done  — (I  mean  those  above  submitted)  have 
never  yet  been  taken.  So  ihat  money  is  but 
spent,  no  mattcr  how  it  is  applied.  So  far  as 
concerns  salaries,  in  Ilussia  (I  cannot  but 
suspect)  — in  England  (I  cannot  but  see)  — 
such  has  all  along  been  the  principie  acted 
upon:  the  consequences  have  been  — those 
which,  by  the  nature  of  things,  are  attached 
to  such  principies. 

According  to  this  report,  in  the  time  of 
Catherine  II.  the  whole  field  of  legislation 
wasdividedamongst  fifteen  commissions,  com- 
posed  all  together  of  no  fewer  than  128  mem- 
bers.  By  each  of  these  commissions,  a mass 
of  paper  was  covered  with  written  characters : 
masses  15  (p.  12,)  riot  one  of  them  found  fit 
to  make  its  appearance.  How  should  it  have 
been  ? where  should  any  of  them  have  got 
their  skill  — these  codificators  ’ What  mo- 
tives, what  means,  had  they  forthe  acqiiiring 
of  it  ? Seven  years  of  hard  labour,  real  or 
supposed,  on  the  part  of  this  set  of  commis- 
sioners  (p.  12,)  and  then,  if  I understand  the 
matter  right,  seven  more  years  of  the  like 
labour  on  the  part  of  another  set  — (p.  13,) 
and  still  nothing  done.  Publicity  — the  most 
unliinited  publicity  — the  only  possible  means 
of  doing  anything,  — and  still  nothing  but  the 
closest  secresy  put  in  practice  ! 

Always  the  same  failure  — always  from  the 
same  causes  — and  to  the  last  the  same  hope- 
less  course  pursued.  Ah,  Sir,  with  what 
regret  did  I not  see  (it  was  in  the  report  of 
28th  February  1804,  p.  35)  the  long  list  of 
offices  with  pecuniary  appointments,  all  of 
them  to  last  — (for  how  in  common  compas- 
sion  could  it  be  otherwise  ?) — to  last  for  the 
lives  of  the  official  persons.  Official  persons, 
48:  total  of  annual  expense,  roubles  100,000. 
But  in  these  salaries  were  not  included  those 
of  either  of  two  personages,  — each  of  them 
lending  his  ñame,  neither  of  them  anything 
ehe,—Htgh  Excdlencies,  the  amountof  whose 
appointments  in  that  quality,  shaine,  it  should 
seem,  kept  out  of  the  list. 

By  what  portion  of  that  raultitude  of  sa- 
laried  workmen  has  anything  been  done?  and 
by  such  of  them  by  whom  anything  has  been 
done,  in  what  quantity  and  to  what  valué, 
has  Work  been  done  ? 

^ot  but  that,  Í3>  the  way  of  collecting  ma- 
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terials,  and  putting  them  in  order,  — work- 
men, even  in  that  multitude,  may  have  been, 
and,  for  aught  I can  know  to  the  contrary, 
have  been,  usefully  eraployed : materiala,  con- 
sisting  of  dispositions  of  existing  law,  dis- 
tributed  under  heads.  Few  perhaps  are  the 
occasions  on  which,  — to  the  forming  a suffi- 
ciently  grounded  judgment  on  the  question, 
what,  in  relation  to  this  or  that  head,  ought  to 
be  law,  — it  is  not  necessary  to  know  what 
actually  is  law.  Statements,  showing  what  is 
law,  are  therefore  among  the  materials,  which 
he  to  whom  it  belongs  to  say  what  ought  to 
be,  and  thence  what  shall  be,  law,  must  have 
to  work  with.  But,  the  workman  by  whom 
materials  of  this  sort  are  collected  and  brought 
to  the  spot,  is  but  the  hod^carrier.  And 
where  are  the  architeets,  or  so  niuch  as  the 
bricklayers  ? 

By  any  one  of  the  volunteer  workmen  whom 
I have  thus  been  labouring  to  introduce  into 
your  Majesty ’s  service,  — not  a penny  can  be 
received,  but  for  work,  which,  well  or  ill 
done,  will,  at  any  rate,  have  been  done  : no, 
ñor  in  any  other  proportion  than  that  of  the 
quantity  actually  done : and,  among  those 
will  be  — not  only  bricklayers,  but  under- 
architeets : — whichsoever  function  each  man 
feels  or  fancies  himself  most  fit  for.  After 
triol,  if  this  or  that  man  does  not  prove  fit, 
so  much  the  worse : but  it  is  only  by  trial 
that  he,  or  any  one,  can  have  had  much  chance 
of  being  made  fit,  or  any  chance  at  all  of  being 
proved  to  be  fit. 

Where,  work  or  no  work,  salary  is  re- 
ceived, what  you  are  well  assured  of  is — a 
man’s  affection  for  the  salary,  Where,  in  the 
way  here  proposed,  without  salary,  or  pecu- 
niary allowance  in  any  other  shape,  work  is 
done,  — what  you  are  pretty  well  assured  of 
is  — a man’s  affection  for  the  wvk. 

Affection,  indeed,  is  not  itself  aptitude: 
but,  in  every  case  it  is  one  cause  of  aptitude, 
and,  in  the  present  case  in  particular,  there 
cannot  be  a more  efficient,  not  to  say  a more 
indispensable  one. 

Meantime,  if  1 have  not  been  misinformed, 
one  code  at  least  — and  that  on  the  penal 
branch  — if  not  already  in  print,  is  already  in ' 
more  or  less  forwardness,  from  the  official 
hand.  Now  for  a few  suppositions : — 1.  It  is 
out  already ; — 2.  It  is  not  out  yet,  but  comes 
out,  before  any  outline  from  me  is  at  St.  Pe- 
tersburgh; — 3.  It  comes  out,  but  not  till 
after  an  outline  from  me  has  been  for  some 
time  out  at  St.  Petersburgh ; — 4.  It  never 
comes  out  at  all.  In  these  several  cases,  what 
may  be  the  effect  expected  from  my  work’ 
— from  my  work,  including  school  of  legis 
lation,  built  on  the  tribunal  of  free  criticism, 
which,  as  above,  I consider  as  an  accompani- 
ment  to  it,  or  as  one/ruií  of  it. 

Case  1.  It  is  out  already.  But  at  any  rate 
not  with  the  forcé  of  law  already  giveu  to  it: 
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for,  liad  tliis  bcen  tbe  case,  I sbould  have 
heard  of  it.  I should  not  expect  to  find  that 
it  is  so,  even  in  the  prohationary  state.  If 
it  is,- — then,  before  it  receives  the  forcé  of 
law,  it  will  rest  with  your  Majesty  to  deter- 
mine,  whether  the  tribunal  of  free  criticism, 
above  proposed  for  my  own  work,  shall  not 
take  cognisance  of  it.  But,  in  case  of  the  af- 
íirmative,  on  which  I cannot  help  reckoning 

— in  that  case,  your  Majesty ’s  declaration  on 
that  liead  had  need  to  be  explicit — “ L’origi- 
nal  est  confirmé  de  la  propre  main  de  sa  Ma~ 
jesté  Impériale  dans  les  termes  suivans : ainsi 
soitfait."  Thus  in  French.  In  English,  Woe 
to  all  gainsayers  ! Such  was  the  aegis,  with 
which  the  authors  of  the  report  of  28th  Fe- 
bruary  1804,  thought  it  advisable  to  provide 
themselves.  Critics,  be  dumb  ! Woe  be  to  all 
gainsayers  ! 

At  any  rate,  if  it  be  your  Imperial  Ma- 
jesty’s  pleasure  to  cause  a copy  to  be  trans- 
railted  to  me,  — observations  on  it  froin  me, 

— or,  with  your  Imperial  Majesty’s  permis- 
sion  (that  my  work  may  not  be  stopped,) 
from  some  friend  of  mine,  — shall  be  sub- 
mitted  to  your  Majesty  with  all  possible  dis- 
patch.  It  will  then  rest  with  your  Majesty’s 
pleasure,  what  delay,  if  any,  to  allow  for  the 
delivering  in  of  my  work,  before  the  sanction 
of  law  is  giyen  to  that,  or  any  other. 

Case  2.  It  is  not  out  yet,  but  comes  out 
before  any  outline  from  me  has  reached  St. 
Petersburgh.  — In  the  mean  time,  shall  I 
have  been  useless  ? No,  Sir  — all  this  while, 
though  I were  all  the  time  asleep,  1 shall  have 
been  rendering  to  your  Majesty  useful  Ser- 
vice. To  the  official  hand,  have  been  all  the 
while  applied  the  spur  and  the  rein,  formcd 
by  the  idea  of  the  tribunal  of  free  criticism, 
which  is  waiting  for  that  work:  and,  in  con- 
junction  with  this  idea,  the  idea  of  the  rival 
Work,  from  the  hand,  by  the  shadow  which, 
at  this  distance,  the  official  hand  hath,  as 
above,  been  so  often  made  to  tremble. 

Case  3.  My  Outline  has  reached  St.  Pe- 
tersburgh, and  from  the  official  hand  no  Projet 
hath  as  yet  been  delivered  in,  but  comes  out 
afterwards.  — The  official  faculties  will  now 
llave  been  put  to  their  utmost  stretch.  The 

enemy the  foreign  enemy  — has  been  seen 

already  on  the  field.  For  this  his  work,  here 
will  be  at  least  one  critic,  by  whom  the  vir- 
tual challenge  can  scarcely  have  been  refused. 
Against  the  intruder’s  work,  whatsoever  can 
be  said,  — here  at  least  is  one,  — and,  at  his 
back,  others  by  dozens  and  by  scores,  — who, 
all  of  them,  have  had  the  strongest  interest 
in  saying  it. 

And  now,  the  fresh  subject  being  come  m, 
the  legislative  school  finds  a fresh  recruit  of 
scholars : — scholars,  as  many  as  can  descry 
for  themselves  any  the  least  chance  of  ad- 
vancement,  from  their  exercises  as  performed 
in  it. 
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Let  me  not  here  withhold  the  ackiiow- 
ledgment,  which  even  already  seems  to  be 
due.  What  from  that  hand  I should  expect 
to^  find,  is  — a M'ork  not  unsusceptible  of 
criticism,  — of  examination.  In  it  I foresee 
a work,  in  which  the  forms  of  method  will 
have  been  observed : in  it  múU  be  found  dis- 
tinguishable  parts.  This  I collect  from  what 
I see  in  the  above  rapport.  A point  (mathe- 
maticians  tell  us)  has  no  parts;  a chaos,  how 
vast  soever,  has  not  any  more.  The  fifteen 
masses  of  proposed  legislative  matter,  spokcn 
of  in  the  rapport,  had  not,  any  one  of  them, 
any  thing  like  method:  — had  not  any  distin- 
guishable  parts:  — thus  much  I collect  from 
the  rapport.  By  this  methodicalness,  the 
sketch  given  in  that  same  rapport,  — and, 
I should  suppose,  whatsoever  may  have  been 
shown  to  your  Majesty  since,  — stands  dis- 
tingnished,  I take  for  granted,  from,  or  at 
least  above,  all  that  had  gone  before  it.  Here 
was  one  step,  towards  the  one  thing  need  ful. 
This,  I suppose,  is  that  which  gained  for  the 
author,  — and,  as  far  as  it  went,  on  groimds, 
the  justice  of  which  is  above  dispute,  — your 
Majesty’s  favourable  opinión  and  acceptance. 

Altogether  above  dispute,  are  the  impor- 
tance  of  good  arrangement  to  legislation,  and 
the  importance  of  a set  of  synoptic  tables, 
— (systcme  figuré  is  the  word  used  by  the 
French  Encyclopedists')  to  good  arrangement : 
good  arrangement  and  good  tables  are  at  once 
effect  and  cause.  A man,  — who,  feeling  the 
need  of  it,  is  able  to  frame  an  implement  of 
this  sort,  — is  beyond  comparison  better  qua- 
liíied  for  the  main  work,  than  one,  who  is 
either  blind  to  the  use  of  such  a security  for 
good  arrangement,  or  unable  to  produce  it. 

This,  then,  is  one  step  made  towards  the 
one  thing  needful : but  it  is  not  itself  the  one 
thing  needful.  Here  are  so  many  drawers  or 
boxes.  But  the  contents?  — what  will  they 
be?  Everything  depends  upon  the  contents: 
and,  from  nothing  that  I have  ever  seen  or 
heard,  can  I entertain  any  favourable  expec- 
tation,  in  regard  to  the  contents,  with  which, 
if  with  anything,  those  same  boxes  are  des- 
tinad to  be  filled. 

Your  Majesty  was  well  advised,  in  the  ac- 
ceptance given  to  those  Services.  1 see  not 
well  how  they  could  have  been  refused.  But 
the  misfortune  was  — the  yielding  to  that 
anxiety,  which  on  the  part  of  a person  in 
that  situation  was  at  once  so  natural,  and  so 
pernicious:  — the  anxiety  to  preelude  the  so- 
vereign,  according  to  custom,  from  receiving, 
from  any  other  quarter,  Services,  of  which  the 
whole  civilized  world  could  not  afford  a sup- 
ply  too  large. 

Case  4.  Lastly  — suppose  that  notwith- 
standing  the  spur  so  applied,  as  above,  a rea- 
sonable  time  has  elapsed,  and  still  no  work  has 
appeared  from  the  official  hand.  — Inwardly 
felt  conviction,  of  at  least  the  comparative 
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goodness  of  tlie  already  publislicd  vvork,  — 
self-conscious  inability  to  produce  a better, 
if  any  at  all,  — such,  it  will  Lave  become 
jnanifest,  is  the  state  of  mind,  which  the 
silence  has  had  for  its  cause.  Meantime, 
here,  — by  the  supposition  — here,  at  any 
rate,  is  a something  in  hand : I mean  my  own 
work,  whatever  it  inay  be  foiind  to  be:  — a 
something,  which,  but  for  this  my  humble 
proposal,  would  never  have  had  existence. 

To  the  niimber  of  comnientators  — iinder 
the  assurance  that,  vvhere  the  author  is  an 
unconnected  foreigner,  they  will  be  critical 
ones,  — and  thence  of  self-appointed  judges, 
under  the  assurance  that  they  will  not  be 
favourably  partial  ones,  — your  Majesty  sees 
plainly  enough,  that  it  is  not  without  concern, 
that  I should  see  any  limits. 

But,  — in  regard  to  the  sort  of  a work  it- 
self,  which  is  to  be  the  subjectof  this  criticism, 

— one  condition,  I must  confess,  I should  not 
be  sorry  to  see  required,  — whatsoe ver,  in  the 
way  of  Umitalion,  might  be  the  eífect  of  it. 

This  is  — that,  to  each  considerable  mass 
of  matter,  — nay  even  to  each  single  word 
where  the  importance  of  it  required  as  much, 

— considerations,  destined  to  serve  in  the 
character  of  reasons,  — stated,  in  proof  of  the 
propriety  of  whatever  were  so  proposed  to  be 
established,  — should  all  along  be  annexed. 

This  subject  vi'as  touched  upon  in  my  for- 
mer  lettcr : — I cannot  too  earnestly  solicit 
your  Majesty’s  attention  to  it. 

Sir,  it  is  only  by  the  criterion  — it  is  only 
by  the  test  — thus  formed,  — that  talent  can 
be  distinguished  from  imbecility,  appropriate 
Science  from  ignorance,  probity  from  impro- 
bity,  philanthropy  from  despotism,  soiind  sense 
from  capricB,  — aptitude,  in  a word,  in  every 
shape,  ñom  inaptitude. 

Reasons,  these  alone  are  addresses  from 
understariding  to  understanding.  Ordinances 
without  reasons,  are  but  manifestations  of 
will,  — of  the  will  of  the  mighty,  exacting 
obedience  from  the  helpless.  Absolve  him 
from  this  condition  — rid  him  of  this  check, 

— not  only  the  man,  who  presents  a code  to 
you  for  signatura, — but  the  man  who  pre- 
sents your  shirt  to  you, — is  competent  to 
make  laws.  The  man  who  presents  the  shirt? 
Yes,  Sir,  or  the  woman  who  loashes  it. 

Give  up  this  one  condition,  — Germany 
alone,  on  any  one  subject  that  you  please, 
will  furnish  you  with  as  many  hundred  codes 
as  you  please : — all  of  them  faithfully  copied 
from  the  chaos,  which  for  a different  part  of 
the  World  was  put  together,  some  twelve  or 
thirteen  hundred  years  ago:  — all  of  them 
composed  upon  the  most  economical  prin- 
cipies:— all  of  them  written  at  the  rate  of 
so  m.any  pages  an  hour : — all  of  them,  with- 
out any  expense  of  thought, 

IVo  reasons!  iVo  reasons  to  your  lawsJ 

cries  Frederick  the  Great  of  Prussia,  in  a 


flimsy  essay  of  his,  writtert  professedly  on 
this  very  subject.  Why  no  reasons?  Because, 
(says  he)  if  there  be  any  such  appendage  to 
your  law,  — the  first  puzzle-cause  of  a lavvyer, 
(le  premier  brouillon  d’avocat)  — that  takes 
it  in  hand,  will  overturn  it.  Yes,  sure  enough : 
if  so  it  be,  that,  — a text  of  law  pointing  one 

way, a reason  that  stands  next  to  it  points 

another  way,  — that  is,  if  either  the  law  orthe 
reason  is  to  a certain  degree  ill  constructed, 

— a mishap  of  this  sort  may  have  place.  But, 
is  this  a good  reason  against  giving  reasons  ? 
No  more  than  it  would  be  against  making 
laws.  As  well  might  it  be  said  — No  direc- 
lion  posts!  Why?  Because,  if,  coming  to 
a direction  post,  a mauvais  plaisant  should 
take  it  into  his  bead  to  give  a twist  to  the 
Índex,  making  it  point  to  the  wrong  road,  — 
the  traveller  may  thus  be  put  out  of  his  way. 

Suppose  now  a code  produced,  as  usual, 
without  any  such  perpetual  commentary  of 
reasons : prefaced,  for  form  sake,  and  to  make 
a show  of  wisdom  — prefaced,  as  hath  so  re- 
peatedly  been  done,  by  a parcel  of  vague  and 
unapplied,  because  inapplicable,  generalities, 
under  the  ñame  of  principies.  It  may  be  ap- 
proved,  and  praised,  and  trumpeted.  But  on 
what  grounds?  If,  in  regard  to  this  or  that 
particular  provisión  or  disposition  of  law, 
any  distinct  and  intelligible  grounds  for  the 
approbation  are  produced,  — they  will  be  so 
many  reasons.  VVhy,  then  (may  it  be  said  to 
the  draughtsman)  — why,  if  you  yourself 
know  what  they  are,  — W'hy,  unless  you  are 
ashamed  of  them  — why  not  come  out  with 
them  in  the  first  instance  ? — ^ why  not  spread 
them  out,  at  one  view,  before  the  public  at 
large,  — instead  of  wbispering  them,  one  at 
one  time,  another  at  another,  in  the  ear  of 
this  or  that  individual,  pre-engaged  by  inte- 
rest  or  prepossession,  in  quality  of  trumpeter? 

— But  if  no  such  grounds  — that  is,  if  no 
grounds  at  all — can  be  produced,  where  is  the 
truth  or  valué  of  any  such  praise  ? 

On  the  other  hand,  — suppose  a body  of 
law  produced,  supported,  and  elucidated,  from 
beginning  to  end,  by  a perpetual  commentary 
of  reasons : all  deduced  from  the  one  true 
and  only  defensible  principie  — the  principie 
of  general  utility  — under  which  they  wdll,  all 

of  them,  be  shown  to  be  included Here, 

Sir,  will  indeed  be  a new  aera: — the  sera  of 
rational  legislation : an  example  set  to  all  na- 
tions : — a new  institution : — and  your  Ma- 
jesty  the  founder  of  it. 

The  pena/  is  the  branch  of  law,  with  which, 
in  contradistinction  to  the  civil,  I in  a manner 
took  for  granted  that  it  would  be  deemed 
most  proper  to  commence.  Reasons  are  ob- 
vious,  and  seem  conclusive.  In  the  penal 
branch  for  instance,  circumstances  of  univer- 
sal growth  have  place  in  a larger  proportion 
than  in  that  other.  On  that  account  it  lies, 
in  a more  extensivo  degree,  within  the  compe- 
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tence  of  a foreig:n  hand.  In  the  penal  branch, 
too,  chances  to  any  extent  may  be  made, 
and— so  they  be  bul  for  the  better  in  other 
respecta,  — neither  danger  ñor  alarnr  be  pro- 
duced  by  the  change. 

Not  so  in  the  case  of  the  civil  branch.  Of 
that  branch,  the  grand  and  all-pervading  ob- 
ject  is  — to  keep  out  change: — toprevent  as 
rouch  as  possible,  those  disappointnients,  vvhich 
are  the  result  oí  actual  and  unexpected  change, 
and  those  alarme,  which  are  produced  by  the 
tremulous  expectation  of  change.  In  this 
case,  general  uncertainty  in  the  state  of  the 
law  — that  perpetual  source  of  unexpected 
changes,  in  individual  instances,  to  an  un- 
fathomable  extent  — is  the  grand  source  of 
evil : and  uncertainty  is  the  inherent  disease 
of  that  wretched  substituto  to  law,  which  is 
called  unwritten  law,  and  which,  in  plaintruth, 
is  no  law  at  all.  For  this  discase,  written  law 

— the  only  sort  of  law  which  has  any  other 
than  a metaphorical  existence,  ^ — -is  the  only 
remedy.  A remedy  of  this  sort.  Napoleón 
had  the  merit  of  g¡  ving  to  France.  With  what 
degree  of  skill  it  is  made  up,  I have  never  yet 
seen  any  use  in  the  inquiring.  But,  wretch- 
edly  bad  indeed  must  this  remedy  have  been, 
if  it  has  not  been  in  a signal  degree  better 
than  none.  Happy  had  it  been  for  mankind, 

— if,  in  this  way  alone,  he  had  set  an  example 
to  its  rulers. 

It  remains  for  me  to  speak  of  the  way  al- 
luded  to  at  the  outset,  as  the  other  way,  in 
which,  with  your  Imperial  Majesty’s  ap- 
probation,  such  Services  as  it  may  be  in  my 
power  to  render,  may,  in  some  sort,  be  put 
to  use ; and  in  some  degree,  though  not  an 
equal  degree,  the  objects,  above  spoken  of, 
attained. 

By  the  same  conveyance  with  the  letter 
from  your  Majesty,  carne  one  from  Prince 
Adam  Czartoriski.  It  is  to  remind  me  of  an 
eventual  promise  I had  made  to  him,  and  to 
cali  upon  me  for  the  eventual  performance. 
Poland  was,  of  course,  the  subject  of  this  pro- 
mise. What  gave  occasion  to  it,  your  Majesty 
may,  perhaps,  have  heard  already  from  that 
Prince.  All  that  passed  between  us  on  either 
side  was  in  generáis : things  were  not  at  that 
time  ripe  for  entering  upon  particulars : your 
Majesty’s  intentions  were  not  sufficiently 
known.  But,  from  the  nature  of  the  case, 
an  inference  I was  led  to  draw,  was  — that 
in  relation  to  that  country,  the  constitutional, 

— antecedently  at  least  to  every  other, — 
was  the  branch,  with  relation  to  which,  my 
Services  were  in  view.  But,  of  all  branches 
of  law,  — the  constitutional  is  that,  in  rela- 
tion to  which,  so  far  as  concerns  the  drawiiig 
of  a general  outUne,  a foreign  hand  seems  less 
competent  than  in  relation  to  any  other. 
Why?  Because  constitutional  law  depends 
throughout  upon  localilies.  Here,  then,  the 
plan  of  giving  ansvvers,  as  above,  to  inciden- 


the  Emperor  of  Russia.  ^oj 

tal  questions,  is  the  only  one  that  seems  suited 
to  the  nature  of  the  case. 

Not  that  in  this  case,  any  more  than  in  the 
other,  there  could  be  any  use  in  scnding  an- 
swers,  — any  further  than  as,  in  the  place 
to  which  they  were  sent,  they  found  a dis- 
position  to  put  them  to  use.  But  if,  in  the 
present  instance,  there  be  any  deíiciency  on 
that  head, . — the  application,  so  obligingly 
reiterated  to  me  by  that  prince,  is  an  eífect 
M'ithout  a cause. 

Meantime,  if  it  were  your  Majesty’s  plea- 
sure  to  give  me  orders  for  an  outline  of  penal 
and  civil  law,  commencing  with  the  penal  lavvq 
for  Poland,  — my  labour,  although  the  field 
of  it  were  confined  to  Poland,  would  lind 
motives  altogether  adequate  to  the  produc- 
tion  of  it. 

Mg  purpose  would  thus  be  answered,  but 
not  that  which  I can  not  but  hope  to  find  your 
Majesty’s.  For  Russia,  — no  competition,  no 
tribunal  of  free  criticism,  no  school  of  legis- 
lation,  no  nursery  for  functionaries,  employed 
in  the  department  of  legislation : nothing 
but  a faint  telescopio  view  of  those  establish- 
ments,  as  existing  in  Poland.  The  destiny  of 
Russia  delivered  over  to  a single  hand,  — such 
as  everything  I have  either  seen  or  heard, 
concurs  in  forcing  me  to  regard  as  an  insuf- 
ficient  one. 

Your  Majesty  sees  my  imporlunity  ? Why 
should  I be  ashained  of  it?  It  is  not  for 
money:  it  is  not  for  power:  it  is  not  for  dig- 
nity : it  is  not  even  for  favour : — it  is  for  a 
chance  of  being  of  use : — of  use  ? — and  to 
whom  of  use  ? 

Not  inconsiderable, — either  in  extent,  or 
number,  or  importance,  — are  the  subjects  of 
consideration,  which  1 have  thus  ventured  te 
submit  to  your  Majesty’s  decisión.  But,  so 
far  as  regards  anything  to  be  done  by  me,  fcw 
points  there  are  of  any  importance,  in  which 
the  decisión  can  be  — at  once  so  simple,  so 
easy,  and  so  safe. 

To  set  me  at  work,  all  that  would  be  ne- 
cessary  wmuld  be  — an  intimation  of  your  Ma- 
jesty’s pleasure  to  that  effcct.  English  must 
be  the  language  in  which  I write.  It  is  ac- 
cordingly  in  that  language,  that,  in  the  íirst 
instance,  it  must  be  printed.  But  shect  by 
sheet,  as  fast  as  it  comes  out  in  English,  Mr. 
Dumont,  serving  upon  the  same  terins  that  I 
do,  would  — I am  as  certain  as  if  he  were 
here,  and  told  me  so  — be  happy  to  render  it 
into  French:  in  which  case,  the  hrench  trans- 
lation  would  be  in  print  nearly  as  soon  as  the 
original.  The  expense  of  the  w'ork  in 
lish  w’ould  be  my  concern : with  regard  to  the 
French,  it  would  be  as  your  Majesty  pleased. 
To  Petcrsburgh,  as  many  copies,— m Eng- 
lish in  French,  or  in  both,  — as  your  Majesty 
pleased  to  order,  should  be  transmitted.  \V  hat 
should  be  done  in  relation  to  them  when  (here, 
would  of  course  depend  altogether  upon  your 
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Mnjesty's  plcasiire.  But,  I hopc  your  Majesty 
will  llave  no  objection  to  tbe  giving  me  a pro- 
mise,  that  wben  there,  they  shull  see  the  liyht. 
The  work  will  not  be  a libel : and,  if  disap- 
proved,  — and,  with  or  without  reason  as- 
signed,  the  disapprobation  declared,  — any 
such  disapprobation  will  not,  natiirally  speak- 
ing,  expericnce  inuchdifficulty  in  making  itself 
respeeted.  I liave  the  honour  to  be,  Sir,  your 
Imperial  Majesty ’s  ever  faithful  servant, 
Jeremy  Bentham. 


No.  XIII. 

rñnce  Adam  Czartoriski,  of  Poland,  to 
Jeremy  Bentham,  London* 

Vienne,  le  25  Avril  1815. 


in  vvhich  I shall  never  cease  to  hold  you,  and 
permit  me  in  advance  to  flatter  myself  with 
the  hope  that  neither  to  us,f  will  the  benefit 
of  your  assistance  be  refiised,  on  the  occasion 
of  whatsoever  boon,  in  the  way  of  legislation, 
his  Imperial  Majesty  may  deign  to  grant  to 
Poland.  I shall  not  fail,  when  the  time  comes, 
to  address  myself,  Sir,  to  you,  and  to  recal  to 
your  recollection  the  friendly  promises  you 
had  the  goodness  to  make  to  me,  in  relation 
to  that  subject. 

Meantime  I embrace  with  pleasure  this 
occasion  of  begging  your  acceptance  of  this 
declaration  of  my  sentiments,  and  of  that  most 
distinguished  consideration  with  which  I have 
the  honour  to  be,  Sir,  your  most  humble,  and 
most  obedient  servant,  A.  Czartoriski. 


Monsieur,  — Les  courses  continuelles  que 
sa  Majesté  TEmpereur  a faites,  aprés  avoir 
quitté  l’Angleterre,  et  les  grands  intéréts  qui 
l’ont  oceupé  depuis  quelque  tems,  ne  m’ont 
permis  que  dans  ce  moment  de  remettre  á sa 
Majesté  Impériale  la  lettre  que  vous  lui  avez 
addressée,  monsieur.  C’est  avec  un  plaisir 
partieulicr  que  je  m’empresse  de  vous  trans- 
mettre,  ci-joint,  la  reponse  de  sa  Majesté 
Impériale. 

Veiiillez  recevoir  également  de  mon  cóté 
lassiirance  de  la  haute  estime  que  je  ne  ces- 
serai  de  vous  porter,  et  permettez  moi  d’avance 
de  me  flatter  de  l’espoir,  que  vous  ne  refuse- 
rez  pas  de  nous  éclairer  aussi  de  vos  lumiéres 
dans  tout  ce  qui  pourrait  avoir  rapport  ala  lé- 
gislation,  que  sa  Majesté  Impériale  daignera 
accorder  á la  Pologne.  Je  ne  manquera!  pas, 
lorsqu’il  en  sera  tems,  de  m’adresser  á vous, 
monsieur,  et  de  vous  rappeller  les  promesses 
amicales  que  vour  avez  bien  voulú  me  faire  á 
ce  sujet. 

Je  profite,  en  attendant,  avec  un  grand  em- 
pressement  de  cette  occasion  pour  vous  prier 
d’agréer  l’assurance  de  mes  sentimens,  et  de  la 
consideration  la  plus  distinguée  avec  laquelle 
jai  l’honneur  d’étre,  Monsieur,  votre  trés 
humble  et  trés  obéissant  serviteur, 

A.  Czartoriski. 

TRANSLATION. 

Vienna,  25th  April  1815. 

SiR,  — The  continual  excursions,  which  his 
Majesty  the  Emperor  has  been  making,  since 
his  departure  from  England,  and  the  great  in- 
terests  with  which  he  has  for  some  time  been 
oceupied,  allowed  not,  until  this  moment,  of 
my  remitting  to  his  Imperial  Majesty  the 
letter  you  addressed  to  him.  It  is  with  par- 
ticular pleasure,  that  I basten  to  transmit  to 
you  herewith  his  Imperial  Majesty’s  answer. 

Be  pleased  to  receive,  at  the  same  time, 
from  myself  the  assurance  of  the  high  esteem 
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Jeremy  Bentham,  London,  to  Prince  Adam 
Czartoriski  of  Poland. 

Queen-Square  Place,  Westmlnster, 
June  1815. 

Dear  Sir,  — For  one  thing,  I must  begin 
with  casting  myself  upon  the  Emperor ’s  for- 
giveness  as  well  as  yours : that  is,  the  enor- 
mous  length  of  time  (upwards  of  a month) 
that  has  intervened,  between  my  receiving 
of  the  two  letters,  and  the  dispatching  of 
these  my  answers.  Another  thing,  for  which 
likewise  I must  beg  your  indulgence,  is — the 
rough  State  in  which  I am  reduced  to  send  a 
copy,  of  mine  to  the  Emperor,  for  your  use. 

Both  trespasses  have  their  source,  in  an  en- 
gagement  under  which  the  letters  found  me : 
viz.  that  of  drawing  iip  for  this  country,  for 
the  use  of  a voluntary  association,  a plan  of 
National  Education,  in  relation  to  which  I 
may  perhaps  take  the  liberty  of  troubling  yon 
with  a fevv  words,  before  the  cióse  of  tbe 
present  íetter,  or  at  any  rate  by  the  next 
messenger.  As  to  your  copy,  — the  whole 
business  of  the  Education  scheme  was  in 
danger  of  being  put  a stop  to  for  an  indefinita 
length  of  time,  had  I not  devoted  myself  ex- 
clusively  to  it;  as  to  your  copy — I mean 
your  copy  of  my  letter  to  the  Emperor  — I 
hope  you  will  find  it  legible ; and,  consis- 
tently  with  my  engagements,  time  could  not 
be  found  for  the  copying  and  revisal  of  another 
fair  one. 

As  to  the  original,  you,  as  well  as  he,  will, 
I fear,  be  sadly  annoyed  by  it,  were  it  only 
for  the  length  of  it.  It  was,  however,  abso- 
lutely  necessary  I should  speak  out:  and  I 
saw  no  hope  of  being  able  so  to  do,  to  any 
purpose  in  any  lesser  compass.  I hear  it  said 
every  where  — that  he  is  a good-natured  man : 
— by  what  you  will  find  me  saying  to  him, 
that  quality  will  be  put  to  the  test,  From 


" Fra’ismitting,  in  official  form,  the  Emperor 
Alc.xander’s  Letter,  No.  XI. 


•j*  Meaning,  a$  well  as  Russia,  to  which  country 
alone  the  letter  in  question  had  borne  reference. 


No.  XIV.]  Jeremy  Bentham  to  Prince  Adam  Czartoriski. 


520 


me,  if  he  has  patience  enough,  he  may  thus 
reorf,  what  from  a man  in  any  oíher  situation, 
it  is  not  in  the  nature  of  things  that  he  should 
either  read  or  hear. 

A bandage  on  his  eyes  — leading-strings  on 
hÍ3  shoulders  — on  this  part  of  the  field  ofgo- 
vermnent,  such  has  hitherto  been  his  costume. 

My  aim  is  to  rid  him  of  those  appendages; 

is  ít  possible  he  should  forgive  me?  Forgive 
me  or  not,  that  is  not  the  point : that  he  should 
sufFer  himself  to  be  rid  of  them,  that  is  tbe  one 
thing  needful. 

I hope  this  will  not  draw  you  into  a sciape : 
a scrape  on  your  part  so  perfectly  undeserved: 
for,  no  such  thing  as  a tale  out  ofschool  have 
I ever  had  from  you. 

If,  by  anything  I have  said,  an  end  should 
be  put,  not  only  to  that  correspondence,  but 
to  another,  which  is  so  truly  flattering  to  me, 
— I shall  be  truly  sorry.  But  it  was  necessary 
to  run  the  risk : for  I think  you  will  agree 
with  me,  that,  whether  toiíh  it  anything  be 
done  or  no,  without  it  nothing  was  at  any  rate 
to  be  done. 

The  letter  addressed  to  his  Majesty  I put 
into  a sepárate  packct.  I avoid  purposely  any 
such  attempt  as  that  of  making  it  pass  through 
your  hands.  In  relation  to  an  official  per- 
son  there  so  frequently  alluded  to,  it  was 
absolutely  necessary  I should  speak  without 
reserve : and  there  seemed  neither  necessity 
ñor  use  for  your  being  involved  in  any  such 
business. 

Even  if  it  should  be  in  the  constitutional 
part  of  the  field  of  law,  that  my  labours,  such  as 
they  are,  should  be  desired  by  you  — (though 
for  reasons  already  given,  that  is  the  part,  in 
relation  to  which  my  hopes  of  being  of  use  are 
least  sanguine)— I repeat  my  promise  to  put 
them  under  your  command : 1.  Because  I do 
not  absolutely  despair  of  being  able  to  dogood, 
here  a little  and  there  a little  — even  in  rela- 
tion to  that  branch ; 2.  Because  (as  I say  to 
the  Emperor,)  that  is  the  branch,  which,  I 
imagine,  you  had  more  particularly  in  view. 
But,  my  expectations  are  much  more  exten- 
sive,  as  well  as  sanguine,  in  relation  to  the 
penal  and  the  civil  branches:  including,  in 
both  cases,  (though,  so  far  as  concems  the 
organization  of  the  judicial  establi^hinent,  it 
belongs  to  the  constitutional  branch,)  the  Sys- 
tem of  procedure.  Why  ? Because,  in  the 
civil  branch,  there  will  be  a good  deal  of  mat- 
ter,  — -and  in  the  penal  a good  deal  more,  — 
applicable  alike  to  the  circumstances  of  all 
countries ; and  therein  applicable,  with  little  or 
no  difference,  under  any  form  of  government. 
So  far,  therefore,  I could  myself  propose  mat- 
ter,  with  a tolerable  expectation  of  its  being 
received,  and  thence  with  a proportionable 
degree  of  facility  and  alacrity : whereas,  in  re- 
gurd  to  constitutional  law,  in  which  is  included 
the  ybrm  of  government,  it  would  be  folly  for 
me  to  pretend  to  origínate  anything  consider- 
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able.  What  is  the  monarch  willing  to  leave, 
or  to  concede,  to  your  nobles,  and  the  greai 
body  of  the  people,  taken  together?  What 
are  the  monarch  and  your  nobles,  taken  to- 
gether, willing  to  leave,  or  to  concede,  to  the 
great  body  of  the  people?  What  are  the 
people  at  present  in  a condition  to  receive,  if 
the  powers  on  which  it  depends  were  willim/ 
to  concede  it  to  them  ? What  more,  withi'n 
a modérate  space  of  time,  may  they  be  cx- 
pected  to  come  of  themselves  to  be  in,  or  to 
be  capable  of  being  put  into,  a condition  to 
receive,  — and  by  what  means  ? — All  this,  it 
known  to  anybody,  is  known  to  you ; not  a 
particle  of  it  to  me. 

When,  near  the  cióse  of  the  reign  of  poor 
King  Stanislaus,  a constitutional  code  for 
Poland  M-as  drawn  tip,  Bukati  (he  I think  it 
was  that  was  then  resident  here)  sent  me  a 
copy  of  it.  What  is  hecome  of  it,  I do  not 

exactly  know.  But  what  I remember  is 

that  people  in  general  were  here  much  pleased 
with  it : myself  among  the  rest,  as  far  as  I had 
looked  at  it,  which  was  very  slightly : for, 
being  deeply  embarked  in  other  pursuits  at 
the  time,  nothing  callcd  upon  me  to  suspend 
them  for  any  such  purpose  as  the  making  a 
study  of  it. 

On  the  present  occasion  — that  paper,  is  it 
intended  to  form  tbe  basis  ? This  is,  I doubt, 
too  much  to  hope.  Though  why  should  it 
be  ? There  would  be  a field  for  experiment- 
ing  in : and,  to  a monarch  with  the  whole  Rus- 
sian  empire  under  such  entire  command,  what 
possible  danger  can  there  be  from  any  such 
experiinent?  Under  the  Great  Turk,  was  not 
Ragusa  even  a republic  ? In  such  a case,  more 
real  ejficiency  than  what  he  would  lose  in  the 
shape  of  coercivepower,  the  autocrat  of  Kussia 
would  gain  in  the  shape  of  gentle  infuence : 
loss,  were  there  any,  would  be  all  of  it  to  the 
successor,  — who,  nothaving  been  the  author 
of  the  boon,  would  not  be  a sbarer  in  the  gra- 
titude.  But,  even  by  him  — he  being  used  to 
the  comparatively  new  state  of  things — the 
loss,  if  there  were  any,  would  not  be  felt. 

It  is  now,  I think,  about  forty  years  since 
I first  began  to  lift  up  my  prayers  for  Poland. 
The  most  intímate  friend  1 had,  was  John 
Lind,  — privy  counsellor  to  the  king,  — and, 
under  his  Majesty,  original  institutor  as  well 
as  director  of  aschool  for  fóur  hundred  cadets 
at  Warsaw  (of  which  I know  not  the  fate,) 

and  governor  to  Prince  Stanislaus,  nepbew 

to  the  poor  king,  — whose  business  at  our 
court  he  (lid  for  a number  of  years,  writing  a 
letter  from  London  every  other  post-day, — 
Bukati  being  all  the  while  tbe  resident  kept 
for  show,  because  our  king  would  not  see  in 
that  character  one  of  his  own  subjerits.  Lind  s 
first  appearance  at  Varsaw  was  in  that  of 
reader  of  English,  — to  your  father,  or  your 

únele, I forget  which  it  was.  Oh,  how  we 

used  to  talk,  and  talk,  of  Poland  1 and  how 
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we  used  to  curse  the  Fredericks,  great  as  they 
vvcre  not  to  mention  otlier  persons. 

Be'ing  of  all  countries  and  of  no  party,  I 
ha  ve  just  sent  off  to  París  a large  packet  of 
printed  copies,  of  a part  of  the  Education 
scheme,  to  leading  men  there : — Bourbonites, 
Napoleonites,  and  Republicans  promiscuously, 
snme  of  them  oíd  friends  of  mine. 

If  you  follow  the  cainp,  perhaps  you  may 
tnakc  prize  of  thein  : — yet  I should  be  sorry 
you  should  : were  it  only  because  while  you 
are  at  Puris,  you  will  not  be  at  Warsaw : and, 
M’hether  you  are  so  or  no,  I am  of  the  num- 

ber and  that  I believe  not  a small  one  — 

of  those  who  are  impatient  for  your  being 
there. 

Well but  about  this  Education  scheme : 

were  it  only  to  account  for  the  delay,  a few 
words  I find  I niust  trouble  you  with  about 
it : even  liere,  an  experiment  of  it  is  about  to 
be  raade,  in  a part  of  that  garden  of  mine 
which  you  saw.  It  has  for  its  object  — the 
applying  to  the  bigher  branches  of  learning, 
— and  the  higher  as  well  as  middling  ranks 
of  the  coinmunity,  — that  neto  System  of  in- 
struction,  of  the  success  of  w'hich  you  cannot 
but  be  more  or  less  apprízed.  Brougham,  Sir 
James  Mackintosh,  — and,  if  I can  persuade 
liim  to  lend  bis  ñame,  — for  this  is  all  he  can 
have  time  to  lend  — RomilJy,  will  be  at  the 
head  of  it.  For  the  details  of  the  management, 
there  will  be  some  very  efficient  men,  with 
wbosc  ñames  you  can  scarcely  be  acquainted. 
For  reasons  not  worth  troubling  you  wdtb, — 
my  fixed  determination  has  been,  from  the 
very  fírst,  not  to  be  of  the  number.  In  the 
execiUive  department  of  it,  I accordingly  bear 
no  part ; but  of  the  legislative,  the  initiative 
has  fallen  wholly  to  my  share.  My  labours  in 
thatfieldhad  (1  believe)  already  commenced, 
when  I liad  the  honour  of  receiving  you  : and, 
for  want  of  tbeir  being  completad,  the  busi- 
ness  was  at  a stand ; and,  by  a few  days  more 
of  delay,  the  season  might  have  been  lost  (I 
mean,  the  time  wben  expected  contributors 
are  in  town  ;)  and  the  execution  of  the  plan 
deferred  for  a whole  twelvemonth  : andthere- 
by  perhaps  finally  defeated. 

It  is  novv  in  such  advance,  that  everything 
which  it  is  necessary  to  publish  in  the  first 
instance,  is  either  already  in  print,  or  in  the 
printer’s  bands.  A copy  or  two  will,  I trust, 
be  brought  to  you  by  the  next  messenger.  On 
this  íir’d,  at  any  rate,  in  doing  what  I have 

done,  I consider  myself  as  being  at  work, 

not  less  for  ^ tssia  and  Poland,  than  for  Lon- 
don.  For  the  eJ'^entary  branches,  as  taught 
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upon  the  Bell  and  Laneaster  System,  Parta 
is  already  provided  with  a schoolmaster  from 
henee.  The  son  of  a Protestant  clergyman  — 
Martin,  I think,  is  his  ñame  — W'as,  in  Louis 
the  Eighteenth’s  time,  sent  from  the  north  of 
Fl  anee  to  a Lancasterian  school,  for  the  ex- 
press  purpose  of  learning  the  method,  — and 
is  now  at  Paris ; and  (I  understand)  much 
caressed  there.  His  business  there  is,  to  forra 
instructors.  The  salary  offered  to  him  was 
£200 : — for  such  a station,  a very  consider- 
able salary  at  Paris “ Sir,”  says  he,  “ that 

will  be  too  much.  Economy  — success  or 
failure  depends  upon  the  degree  of  economy. 
Such  asum”  (naming  it)  “ is  perhaps  as  much 
as  you  need  give.  By  this,  the  price  will  be 
set  to  those  who  succeed  me.  If,  in  my  in- 
stance, in  consideration  of  my  being  the  first 
institutor,  you  see  any  claim  to  extraordinary 
remuneration, — let  íAaí  come  by  and  by,  when 
by  experience  you  see  what  I have  done.” 

Just  the  same  tbing  might  the  Emperor  do 
for  Petersburgh  and  for  Warsaw.  The  expense 
— I mean  the  necessary  expense  — would  be 
next  to  nothing : and  if  this  cannot  succeed 
with  you,  I ain  at  a loss  to  think  what  else 
can. 

For  this  purpose,  you  will  see  how  neces- 
sary it  has  been  for  me,  to  take  a fresh  peep 
into  every  nook  and  cranny  of  the  whole  field 
of  art  and  Science  : my  business  having  been, 
to  apply  the  new  method  of  instruction  to 
every  part  of  that  field,  that  is  deemed  ca- 
pable  of  receiving  it.  My  endeavour  has  been. 
to  reduce  the  whole  sketch  into  as  narrow  a 
compass  as  possible : and,  the  narrower  the 
compass,  the  greater  the  quantity  of  labour 
which  it  has  cost  me.  Locke’s  Essay  (so  he 
tells  US  himself  in  his  preface)  is  too  long — 
Why?  “ Because,”  says  he,  “ I had  not  time 
to  make  it  shorter.” 

If  upon  the  field  of  Codification  it  be  in  my 
power  to  throw  any  light,  you  see  the  terms 
upon  which  it  is  in  the  power  of  your  Alex- 
ander  to  have  it.  Exactly  those  upon  which 
God  Almighty  had  his : a couple  of  words, 
the  whole  of  the  expense. 

I hope  the  Emperor  will  not  be  angry  wúth 
me  for  returning  his  ring:  if  it  had  been  a 
hrass  or  a glass  one,  I would  have  kept  it. 
If  he  will  send  the  valué  of  it  to  my  masters 
and  employers,  as  above,  for  tbeir  school,  I, 
as  well  as  they,  shall  be  all  gratitude.  But 
of  this,  in  that  ensuing  letter,  with  which 
this  threatens  you.  Believe  me  ever,  with  the 
truest  respect,  Dear  Sir,  your  most  obedient 
servant,  Jekemy  Bentham. 
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PUBLIC  INSTRUCTION. 
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(Circular.) — -Letter  from  His  Excellency 
Wilson  Cary  Nicholas,  Governor  of  Vir- 
ginia, on  the  subject  of  Public  Tnstruction. 
— Addressed  (the  copxj  of  which  this  is  a 
transcripta  to  His  Excellency  John  Quincy 
Adams,  Minister  Plenipotentiary  from  the 
United  States,  London — Received  by  kirn 
17 th  September  1816. 

Richtnond,  May  30th,  1816. 
SiR, — By  a resolution  of  the  General  As- 
sembly  of  Virginia,  the  president  and  direc- 
tora of  the  Literary  Fund  are  requested  to 
digest  and  report  a system  of  public  education, 
calculated  togive  effect  to  the  appropriations 
made  tO  that  object  by  the  legislature,  and 
to  comprehend  in  such  system  the  establish- 
ment  of  one  university,  and  such  additional 
colleges,  academies,  and  schools,  as  shall  dif- 
fuse  the  benefits  of  education  throughout  the 
commonvpealth,  and  such  rules  for  the  govern- 
ment  of  such  university,  colleges,  academies, 
and  schools,  as  shall  produce  economy  in  the 
expcnditures  for  the  establishment  and  main- 
tenance  of  good  order  and  discipline  in  the 
management  thereof.  As  President  of  the 
Board,  the  duty  devolves  on  me,  to  collect  from 
every  source  the  Information  necessary  for  this 
important  object. 

The  great  cause  of  literature  and  Science  is 
not  local  in  its  nature,  but  is  an  object  of  inte- 
rest  to  the  whole  human  species.  The  common- 
wealth  of  letters  embraces  every  región,  however 
remóte.  It  cannot  fail  to  excite  pleasing 
emotions  in  every  enlightened  American,  to 
perceive  that  Virginia  has  taken  this  subject 
under  its  patronage,  and  devoted  a fund  to 
its  accomplishment,  which  is  annually  in- 
creasing.  To  you,  Sir,  I think  it  proper  to 
address  myself,  knowing  your  attachment  to 
literature,  and  feeling  great  confidence,  that 
you  will  not  consider  your  valuable  time  mis- 
spent  in  communicating  any  ideas  which  may 
promote  so  useful  an  object. 

I can  assure  you,  they  wll  be  received  with 
that  high  sense  of  obligation,  which  their  im- 
portance  must  inspire.  I have  the  honour  to 
be,  with  great  respect,  Sir,  your  humble  ser- 
vant,  WiLSON  Cary  Nicholas.* 

• Note  well,  in  copjunction  with  the  end  pro- 
pceed  by  this  presiding  Citizen  of  this  American 
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(Circular.)  — To  the  Governor  ofihe 
State  of 

Queen-Square  Place,  Wostminster 
London,  June  1817. 

SiR)^ — This  letter  waits  upon  yon,  in  com- 
pany  with  one  on  the  subject  of  Codification. 
By  that  letter,  the  offer  is  made  of  a work  to 
be  eventually  undertaken  in  future : by  the 
present  one,  your  acceptance  is  requested  for 
two  Works,  both  of  them  already  executed. 
One  of  them  is  comprised  in  the  compass  of 
a single  whole-sheet  table : it  consists  of  a 
summary  view  of  the  system  or  mode  of  Ín- 
state, the  means  employed  by  him  for  the  accom- 
plishment of  it:  end  in  vlew,  maximizing  the 
subserviency  of  the  proposed  institution,  to  the 
public  objects  to  the  furtherance  of  which  it  is 
directed ; viz.  maximization  of  the  quantity  and 
valué  of  the  body  of  intellectualeníiowment  and 
active  talent  in  the  several  shanes  in  question; 
in  other  words.  maximization  of  the  cxtcnt,  as 
measured  by  tne  number  of  the  individuáis  in 
question  : of  the  extcut  to  which,  as  well  as  of 
tne  degree  of  promptílude  with  which,  commu- 
nication  of  the  several  branches  of  instruction 
shall  respectivcly  be  made:  means  employed  for 
compassing  the  end  — coUecting  from  alUnations 
the  appropriate  lights. 

Compare,  with  the  course  taken  by  government 
in  this  Anglo-American  nation,  the  course  taken 
in  relation  to  the  same  part  of  the  field  of  thought 
and  action,  by  the  government  of  the  English 
nation,  from  which  it  sprung.  Under  the  do- 
minión of  sinister  interest,  and  interest-begotten 
prejudice,  — by  government  and  by  individuáis, 
the  henefit  of  the  endowments  employed  as  means 
of  instruction  conKned — studiously  and  anxiously 
confined  — to  suchindividuals  of  the  rising  gene- 
ration,  whose  parents  will  submit  to  fetter  tlieir 
minds,  by  connning  them  to  prescribed  forms  of 
religious  exercise,  to  which,  on  pain  of  exclusión 
from  the  proífered  benefit,  their  assent  is  forced  ; 
assent,  for  the  procurement  of  which,  if  it  were 
not  mendacious,.  the  forcé  thus  employed  would 
be  useless. 

On  this,  as  on  all  other  occasions,  end  in  viese 
of  a representative  democratic government,  maxi- 
mization  of  the  benefit  to  the  universal  interest: 

end  in  viese  of  monarchical  government,  as 

determined  by  the  very  nature  of  the  govern- 
ment, maximization  of  the  benefit  to  the  sepárate 
and  sinister  interest  of  the  ruting  one,  and  the 
suh-ruling  fesa  •"  — ,means  employed,  perpetum 
addition  to  the  forcé  and  efficiency  of  a sellish 
tyranny : to  the  yoke  of  a self-blimled  and  abject 
servitude. 
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struction,  terined  sometimes  the  new  system 
of  instruction,  sometimes,  from  ihe  inventors, 
the  Bell  and  Lancaster  system,  the  utility  of 
which  has  already,  in  so  many  other  countries 
as  well  as  in  that  which  gave  it  birth,  re- 
ceived  siich  ampie  testimony  from  experience. 
In  the  sheet  in  question,  there  is  very  little 
that  can  be  called  mine,  except  the  compres- 
sion  and  arrangement  which  I have  endea- 
voured  to  give  to  the  matter  of  it.  Of  the 
Opinión,  which,  by  a judge  of  acknowledged 
and  ofíicial  competence,  Comte  Delasteyrie, 
has  been  formed  of  the  sort  and  degree  of  Ser- 
vice rendered  by  the  execution  of  this  minor 
and  subordínate  task,  the  expression  may  be 
seen  in  a letter  from  París,  with  which  I was 
honoured  by  that  gentleinan,  in  consequence 
of  a copy  of  this  same  table,  which  without 
any  accompanying  letter  bad  been  transmitted 
to  him. 

The  other  is  a work  altogether  my  own, 
intituled  Chrestomathia,  written  for  the  pur- 
pose  of  extending,  and  applying  to  the  ulte- 
rior and  higher  branches  of  learning,  for  the 
use  of  the  higher  and  more  opulent  classes, 
the  mode  of  instruction,  already  applied  with 
such  undisputed  success,  to  the  primordial  and 
elementary  branches,  for  the  use  of  the  least 
opulent,  and  most  populous  classes.  The  pro- 
posed  institution  having  already,  in  a quan- 
tum nearly  sulficient  for  its  commencement, 
receivcd  the  requisito  pecuniary  support  from 
a number  of  distinguished  characters,  — a 
building,  upon  a new  plan  of  arcbitectural 
construction,  styled  the  Panopticon  plan,  the 
idea  of  which  first  originated  with  my  brother 
(my  only  and  younger  brother,  Sir  Samuel 
Bentham,)  is  on  the  point  of  being  com- 
nicnced,  within  view  of  St.  James’s  Park,  in 
a quarter  of  my  garden  which  has  been  allot- 
ted  to  the  purpose.  As  to  the  book  intituled 
Chrestomalhia,  though  it  has  not  as  yet  quite 
reached  the  extent  originally  proposed  to  be 
given  to  it,  it  may,  as  to  the  main  purposes 
of  it,  be  considered  as  a work  already  exe- 
ciited.  It  has  not  yet  been  made  public  in 
this  country  in  the  way  of  sale,  but  is  ex- 
pected  to  be  out  in  a few  days.  What  there 
is  of  it  at  present  consists  of  two  parts.  Of 
Part  I.,  being  all  of  it  the  printing  of  which 
had  been  complcted,  a copy,  in  compliance 
with  the  general  invitation,  given  in  a printed 
circular  by  the  then  Governor  of  Virginia, 
dated  Richmond,  May  30th,  1816,  and  re- 
ceived  in  London  on  the  17th  September  cf 
that  year,  was  soon  after,  by  Mr.  Adams,  to 
whom,  in  his  quality  of  minister  plenipoten- 
tiary  of  the  American  United  States,  a copy 
of  that  circular  had  been  addressed,  received 
from  me  at  his  desire,  and  transmitted  to  the 
State  from  whence  the  invitation  carne.  Of 
Part  II.,  consisting  of  an  essay  of  the  la- 
gical  kind,  on  the  subject  of  Nomenclature 
and  Classification,  the  need  of  which  had  been 


suggested  by  the  general  map  of  the  field  of 
learning,  described  by  Lord  Bacon,  and  exe- 
cuted  by  D’Alembert  for  the  first  French 
Encyclopaedia,  the  publication  had  waited  for 
some  Tabular  Sketches,  the  printing  of  which 
has  just  now  been  completed. 

A circumstance,  by  reason  of  which  this 
work  on  Nomenclature  and  Classification  in 
general  may,  in  addition  to  its  more  general 
and  principal  use,  be  considered  as  forming  a 
not  altogether  unapt  accompaniment  to  the 
offer  made  of  the  draught  of  an  all-compre- 
hensive  Code  of  Law,  is  this  : — viz.  that  in 
the  aggregate  of  the  logical  conceptions  to 
which  expression  is  given  in  this  part  of 
Chrestomathia,  a sort  of  instrument  is  sup- 
posed  to  have  been  constructed,  by  the  help 
of  which  a new  sort  of  security  is  supposed 
to  be  afforded,  for  the  eonnected  qualities  of 
cleamess,  correctness,  and  completeness : qua- 
lities, upon  the  degree  of  which  so  essentially 
depend,  whatsoever  beneficial  eíFects  can  be 
looked  for  from  a discourse  of  any  kind,  and 
in  particular  from  any  discourse  designed  to 
produce  the  effect  of  law. 


No.  III. 

Paris,  ce  23  Aont,  1815. 

MoNsiF.ua,  — J’ai  re9u  votre  2d  Table 
Chrestomathique  sur  le  systéme  de  Lancaster. 
L’ordre  systématique  et  précis,  avec  lequel 
vous  tracez  les  avantages,  l’importance,  et 
les  applications,  que  présente  ce  nouveau 
moyen  d’instruction,  apprendra  á l’Europe  á 
mieux  connoltre  toute  son  importance,  et 
vous  contribuerez  ainsi  á lid  donner  un  plus 
grand  dévelopement. 

Nous  faisons  des  eíforts  pour  parvenir  au 
grand  but  que  se  proposent  tous  les  philan- 
thropes  éclairés  de  l’Angleterre.  Nous  ne 
potivons  pas  y parvenir  avec  la  méme  rapi- 
dité,  vú  les  circonstances  désastreuses  qui 
accablentla  France,  et  le  systéme  de  destruc- 
tion  et  de  ravage  qui  y régne.  Mais  lea  mau- 
vaises  dioses  n’ont  qu’un  temps,  et  espérons 
que  celui  des  bonnes  arrivera  un  jour. 

Je  suis  bien  fiatté  que  cette  circonstance 
me  procure  le  plaisir  de  vous  témoigner  les 
sentimens  d’estime  et  de  vénération  que 
m’ont  procuré  depuis  long-temps  vos  travaux, 
si  Utiles  á l’humanité. 

C.  P.  Delasteyrie. 

TRANSLATION. 

SiR,  — I have  received  your  second  Chres- 
tomathic  Table,  relative  to  the  system  of 
Lancaster.  The  systematic  and  precise  oi-der, 
with  which  you  trace  the  advantages,  the 
importance,  and  the  applications  presented 
by  this  new  instrument  of  instruction,  wiU 
Tender  Europe  better  acquainted  with  the 
whole  compass  of  its  importance,  and  you . 


No.  IV.]  Notice  conccming 

■wül  thu8  contribute  greatly  to  the  develop- 
ment  of  it. 

Our  exertions  are  directing  themselves  to 
the  attadnment  of  the  great  end,  which  the 
enligh tened  philanthropists  ’of  England  pro- 
pose to  themselves.  We  cannot  make  our 
way  towards  it  with  the  same  rapidity,  by 
reason  of  the  disasters  in  which  France  is 
overwhelmed,  and  the  system  of  destruction 
and  ravage  which  has  place  there.  But  the 
bad  things  of  this  world  have  but  their  time, 
and  one  day,  let  us  hope,  the  good  ones  will 
take  their  place. 

It  is  a circumstance  very  flattering  to  me, 
that  the  occasion  aífords  me  the  pleasure  of 
testifying  those  sentinients  of  esteem  and 
veneration,  which  in  my  mind  have  for  this 
long  time  been  among  the  fruits  of  those  la- 
bours  of  yours,  which  have  been  so  useful  to 
mankind.  C.  P.  Delasteyrie. 

No.  IV. 

Notice  concerning  Chrestomathia,  by  the  París 
Lancasterian  Jnstruction  Society. 

RePORT  OP  THE  BrITISH  AND  FoREIGN 
ScHOOL  Society  to  the  General  Meet- 
ING,  Dec.  12,  1816.  — Extract. 

Appendix,  p.  20 A “ General  Report,” 

made  by  the  Parisian  Society,  “ on  the 
situation  of  Schools  established  on  the 
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“ principie  of  Mutual  Instruction  in  the 
“ Departments,  the  Capital,  and  its  Vi- 
“ cinity,  followed  by  an  Extract  from 
“ Foreign  Correspondcnce : read  by  M. 
“ JoMARD,  one  of  the  Secretarles  of  the 
“ Society,  at  the  General  Meeting  of  the 
“ 23d  of  August  1816.” 

Ibid.  p.28. — England. — Wehave  received 
fi-om  England  interesting  accounts  on  the 
improvement  of  schools,  particularly  on  the 
application  of  the  system  to  the  instruction  of 
adults,  which  will  be  the  object  of  a sepárate 
report. 

The  account  of  the  establishment,  pro- 
jected  in  London  by  Mr.  Bentham,  to  turn 
the  new  system  to  the  profit  of  the  middling 
class  of  society,  and  apply  it  to  the  tuition 
of  languages,  drawing,  and  Sciences,  is  the 
most  important  Information  that  the  society 
have  received  from  England,  since  the  last 
general  meeting.  The  method  has  just  been 
introduced  into  the  English  School  of  Ar- 
tillery,  for  the  instruction  of  mathematics ; 
and  new  Greek  and  Latin  grammars  have 
been  compiled  to  serve  for  the  study  of  those 
languages  on  the  same  principies. 

[For  some  further  notices,  coming  properly 
under  the  head  of  “ Public  Instruction,”  vide 
svpra,  Part  I.  p.  530.] 
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ADVERTISEMENT. 


THIS  PAPER  CONSISTS  OF  TWO  PARTS:  — 

Part  I Auguments  : or  Posiíions,  -with  Proofs  hy  Reaíons.—T\ái  Part  conteins  in  twelve 
PosUions  a more  particular  explanation  of  the  nature  of  the  propos^  work,  together  with  the 
«munds  on  which,  in  point  of  argurnent,  the  proposal  rests.  these  Positions  form-  the  heads  or 
titles  of  so  many  sections,  from  the  matter  of  which  they  respectively  receive  their  proofs. 

Part  II  Testimonials This  Part  consista  of  divers  papers,  expressive  of  the  conceptions 

entertóined  by  divers  constituted  authorities,  in  divers  States,  in  relation  to  the  propcstó  Author ; 
conceptions,  concurring,  as  supposed,  in  afíbrding  a presumption  in  favour  of  his  aptitude,  with 
relation  to  the  proposea  work. 

It  will  be  for  each  reader  to  choose  on  which  of  these  two  Parts  he  will  bestow  the  first  glance. 
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pensable, 538 

3.  The  greatest  happiness  of  the  greatest  number  requires,  that  these  reasons  be  such  through- 

out,  as  shall  sliOw  the  conduciveness  of  those  several  arrangements  to  the  all-compre- 
hensive and  only  defensible  end  thus  expressed.  — Rationale,  tndicative  of  conduciveness 
to  happiness,  - 639 

4.  The  greatest  happiness  of  the  greatest  number  requires,  that,  in  this  rationale,  the  several 

reasons,  or  sets  of  reasons,  be  contiguously  attached  to  the  several  arrangements,  to 
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posing  alterations  in  such  drau^t  as  shall  have  been  adopted.  Plan  for  obtaining  com- 
petitors, — Receive  draughts  from  all  hands,  645 

6.  The  greatest  happiness  of  the  greatest  number  requires,  that.  for  the  drawing  of  any  such 

draught,  no  reward  at  the  public  expense  be  given. — At  adaitional  expense,  reward  none,  551 

7.  The  greatest  happiness  of  the  greatest  number  requires,  that  every  draught  so  given  in  be, 

from  beginning  to  end,  if  possible,  the  work  of  a single  hand.  — Hands,  not  more  than 
one, 654 

8.  The  greatest  happiness  of  the  greatest  number  requires,  that,  such  original  draught  being 

the  work  of  a single  hand,  be  known  to  be  so.  — Hand,  known  to  U bul  one,  - 659 
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situation.  — Wtllingness  as  to  rationale  ana  universal  admission,  Legislator's  test,  S64 
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PART  I.  — ARGUMENTS. 


POSITIONS,  WITH  REASONS 
FOR  PROOFS. 

Section  1. 

In  every  Political  State,  the  greatest  happi- 
ness  of  the  greatest  number  requires,  that 
it  be  pfovided  witb  an  all-comprehensive 
body  of  law.  All-comprehensiveness,  prac- 
ticable, and  indispensable. 

In  the  political  State  in  qiiestion,  whatsoever 
be  the  eflfect,  which,  in  pursuance  of  any 
regard,  entertained,  or  professed  to  be  en- 
tertained,  for  the  greatest  happiness  of  the 
greatest  number,  it  has  been  endeavoured  to 
produce,  by  means  of  any  expression  given  to 
the  will  of  any  person  or  persons  exercising 
any  of  the  powers  of  government,  — only  in 
so  far  as  that  will  has  been  made  known  to 
the  individual  on  whose  conduct  the  produc- 
tion  of  that  effect  in  each  individual  instance 
depends,  can  existence  be  given  to  such  effect. 
If,  in  the  instance  of  any  one  such  effect,  the 
notification,  as  above,  of  the  correspondent 
will,  is  necessary  to  the  existence  of  the  ef- 
fect, so  is  it  in  the  instance  of  every  other 
such  effect.  If,  in  this  respect,  there  be  any 
difference,  — by  him  by  whom  it  is  discovered 
let  it  be  declared. 

This  is  what  no  man  will  attempt.  Yet  are 
there  but  too  many  men,  to  whom  the  idea 
of  any  such  all-comprehensiveness,  on  the 
part  of  the  rule  of  action,  is  an  object  of  aver- 
sión and  even  abhorrence. 

Who  are  they?  A set  of  corruptionists, 
and  a correspondent  set  of  dupes. 

1.  First  as  to  corruptionists. 

In  proportion  as,  in  the  whole  field  of  law, 
a covering  composed  of  real  law  is  wanting, 
— room  is  left  for  different  sets  of  men,  to 
set  up,  each  of  them,  in  the  character  of  law, 
this  or  that  article  of  purely  fictitious  law, 
framed  by  them  respectively  on  each  occasion, 
in  a shape  adapted  to  whatever  particular  and 
sinister  purposes  they  have,  on  that  occasion, 
set  themselves  in  pursuit  of.  There  are  _two 
distinguisbable  classes  of  men,  to  whose  sinis- 
ter purposes  every  such  void  space  in  the  body 
of  the  law  is  subservient.  One  is,  the  lawyer 
claas ; the  other  is  the  class  of  party  men  in 
general ; and  in  particular,  party  leaders.  Were 
any  such  aU-comprehensive  code  in  existence, 
and  executed  as  it  ought  to  be  and  might  be. 


seldom  would  there  be  any  such  question  as 
a question  of  law;  never  any  other  question 
of  law  than  a question  concerning  the  import 
of  this  or  that  portion  of  the  existing  text  of 
the  really  existing  law.  In  the  case  of  tl¡e 
lawyer  class,  the  need  which  a man  has  of 
vdid  spaces  in  the  body  of  the  law,  applies  to 
the  whole  field  of  law,  and  every  part  of  it. 
In  the  case  of  the  party  man,  it  is  to  the  con- 
stitutional  branch  of  the  law  tliat  the  con- 
venience  afforded  by  those  void  spaces  to  his 
purpose  more  particularly  applies.  Wherever 
real  law  is  silent,  the  course  he  takes  is  this : — 
He  sets  up  an  article  of  imaginary  law  framed 
by  him  for  the  purpose,  and  by  loud  and  con- 
fident  assertion,  supported  by  such  analogical 
arguments  as  he  can  contrive  to  muster  up, 
endeavours  to  produce,  in  the  minds  of  his 
hearers  or  readers,  the  belief  of  a conviction 
on  his  part,  that  this  sham  law  of  his  own 
fabricating  is  so  much  real  law.  If  he  be  of 
the  party  in  power,  it  is  most  commonly  for 
the  defence  of  his  own  party  that  the  pre- 
tended law  is  fabricated : if  he  be  of  the  party 
out  of  power,  it  is  most  commonly  for  the 
attack  of  the  party  in  power  that  the  fubri- 
cation  has  place. 

Behold,  then,  in  the  above  two  classes  of 
men,  the  corruptionists — -the  knaves.  To  their 
sinister  interest  it  is,  or  is  believed  tobe,  con- 
ducive,  that  the  rule  of  action  should  be  kept 
in  the  completest  state  of  uncertainty  and 
confusión  possible. 

The  dupes  are  those  on  whose  minds  the 
knaves  have  succeeded  in  producing,  in  re- 
lation  to  this  matter,  a persuasión  which  in 
their  own  minds  has  no  existence.  This  is, 
that  the  composition  of  a code  thus  compre- 
hensive  is  impossible.  Of  any  attempt  to 
prove  the  inutility  of  it,  the  absurdity  would 
be  too  palpable.  Remains,  then,  this  notion 
of  the  pretended  impossibility  as  the  solé  re- 
source. 

The  strength  of  the  argument  lying  in  the 
ignorance  and  weakness  of  those  to  whom  it 
is  addresscd,  no  direct  mode  of  combating  it 
with  effect  does  the  nature  of  the  case  admit 
of,  except  by  the  substituting  appropriate 
knowledge  and  strength  of  mind  to  that  ig- 
norance and  that  weakness. 

This  not  being  within  the  reasonable  hope 
of  any  man,  the  only  sort  of  argument  that 
presenta  any  chance  or  prospect  of  success  is 
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fhis : Let  the  eodeavour  to  produce  a code 

of  tliis  all-comprehensive  description  be  ein- 
ployed  : if  it  fails  altogether,  you  are  but  as 
) ou  were  : so  far  as  it  succceds,  so  far  at  least 
you  will  be  the  better  for  it : instead  of  a 
countcrftíit  arrangement,  fabricated  on  the 
occasion  by  this.  or  tbat  iiifluential  hand  for 
its  own  particular  and  sinister  purpose,  you 
have  a real  arrangement;  an  arrangement,  the 
knowledge  of  which,  whatsoever  has  been  its 
purpose,  has  bccn  given,  or  at  any  rate  may 
have  been  given,  and  given  in  time,  to  those 
vvhose  lot  it  had  taken  upon  itself  to  dispose 

of: the  knowledge  of  it,  and  tbereby  so  far 

the  powcr  to  conform  to  it.  To  give  to  you, 
wboever  you  are,  this  means  of  safety,  is  the 
endeavour  of  evcry  public  man  whose  end.in 
view  is  the  grcatest  happiness  of  the  greatest 
number.  To  withhold  it  from  you,  is  the  en- 
deavour of  the  corruptionist  in  every  one  of 
bis  simpes : to  keep  everything  that  is  dear 
to  you  in  the  state  of  the  most  perfect  inse- 
curity  possible.  Why?  Because  in  that  in- 
security  he  beholds  an  efficient  cause  of  bis 
own  power : by  every  increase  you  get  to 
your  security,  that  power  of  his  is  lessened. 
It  is  because  he  is  so  fully  conscious  of  the 
possibility  of  such  a work,  and  accordingly 
so  fearful  of  seeingit  executed,  that  he  is  so 
eaniest  with  you  to  persuade  you  to  regard 
the  accomplishment  of  it  as  impossible : to 
regard  suecess  as  impossible,  and  thence  every 
proposal  for  the  endeavour  as  absurd.  Sup- 
posing  it  really  impossible,  he  vvould  be  with- 
oiit  motive  for  taking  so  much  pains  to  make 
yon  regard  it  as  such. 

The  possibility — is  it  proved — the  impos- 
sibility  disproved — by  the  fact9  Wliere  the 
fact  has  place,  are  men  in  general  satisfied  or 
dissatisfied  with  it?  Ask  a Citizen  of  the 
United  States,  whether  it  would  be  agree- 
able  to  him  to  see  his  constitutional  code 
done  away,  and,  throughout  the  whole  field 
of  law,  party  men  and  lawyers  left  at  liberty 
to  vociférate,  upon  each  occasion,  the  law  is 
so  and  so,  the  law  is  so  and  so : — to  vocifé- 
rate thus  — as  it  would  be  left  for  them  to 
do,  and  as  they  would  not  fail  to  do,  when 
the  truth  is,  that,  by  the  very  supposition, 
there  is  no  such  thing  as  any  law  about  the 
matter.  Ask  him  where  the  impossibility  is, 
of  doing  that  which,  by  that  same  constitu- 
tional code,  has  actually  been  done. 

Well  then  — if,  in  the  giving  a covering  of 
this  sort  to  the  whole  field  of  constitutional 
law,  there  has  been  nothing  impossible,  why 
should  there  be  in  giving  a like  covering  to 
any  other  part  of  the  field  of  law?  to  the 
field  of  distributivo,  or,  as  the  phrase  is,  civil 
la\v — to  the  field  oí  penal  law — to  the  field 
of  judicial  procedure? 

Ask  the  Spaniard  the  like  question, 

Ask  either  of  them  — ask  even  the  Eng- 
lishman  — seeing  that  so  many  parts  of  the 
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field  of  law  are  actually  covered  by  real  law 

— what  is  there  that  should  hinder  the  other 
parts,  any  or  all  of  them,  from  receiving  a 
like  covering? 

In  every  other  case,  the  more  strenuous  a 
man’s  endeavour  is  to  render  his  work  com- 
plete, is  not  the  probability  of  its  being  ren- 
dered  so  the  greater  ? Is  it  that  the  more 
studiously  a man  abstains  from  adding  any- 
thing  to  it,  the  nearer  to  completeness  it  will 
be  ? Does  not  a more  complete  come  nearer 
to  an  all-comprehensive  than  a less  complete 
work  does  ? 

As  to  the  mode  of  securing  this  same  pro- 
perty  of  all-comprehensiveness  to  the  several 
operations  that  required  to  be  performed  on 
the  several  parts  of  the  field  of  law  in  the 
penning  of  a code,  some  instructions  for  this 
purpose  may  be  seen  in  Part  the  Second  of 
the  work  intituled  Chrestomathia* 

In  a vvord,  be  the  occasion  what  it  may,  if 
in  specie,  the  language  cannot  always  be  all- 
comprehensive — say  rather  all-expressive — 
yet  such  iti  genere  it  may  always  be : and,  as 
every  individual  is  contained  within  its  spe- 
cies,  so  is  every  species  within  its  genus. 

Section  2. 

The  greatest  happiness  of  the  greatest  num- 
ber requires,  that  such  body  of  law  be 
throughout  accompanied  by  its  ration- 
ALE:  an  indication  of  the  reasons  on 
which  the  several  arrangements  contained 
in  it  are  grounded.  Hationale,  though  ten- 
exampled,  indispensable. 

Of  this  Rationale,  the  uses  may  be  thus  enu- 
merated : — 

1.  To  the  draughtsman  himself,  it  will 
serve  at  once  as  a guide  and  as  a bridle:  as 
a guide,  for  directing  his  understanding  and 
active  talent  in  the  right  track,  by  keeping 
at  all  times  in  his  view  the  universal  goal  or 
object,  towards  which,  as  above,  it  ought  in 
every  part  to  be  directed. 

2.  As  a bridle,  by  keeping  in  his  mind  the 
remembrance,  that,  in  case  of  his  giving  place 
to  any  arrangement,  for  which  no  suflBcient 

• Take  a man  who  has  hitherto  belonged  to 
the  class  of  dupes : if,  in  his  body,  he  has  a mind 
capable  of  renection,  and  will  allow  himself  a 
little  time  for  making  use  of  it,  the  following 
considerations  may  serve  him  for  a clue.  By 
words  such  as  state  of  things,  event,  things  im- 
moveahle,  things  móveable,  action,  forbearance, 
misdeed,  ohligation,  command,  prohibition,  per- 
mission,  condition,  right,  punishment,  reteard — 
by  these,  with  the  addition  of  a few  others,  not 
only  has  the  whole  field  of  legislation,  but  the 
whole.  field  of  possible  tbought  and  action,  been 
covered.  Well  then^  if  by  these,  why  not  by 
others  of  less  extensivo  importa? — or  importa 
included  in  the  importa  of  ^ese  several  words 
respectively  ? by  others  of  this  or  that  less  extén» 
sive  import,  according  as  the  occasion  serves  ? 
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reasons  are  given,  while  against  it,  reasons, 
suggested  by  its  relation  to  that  same  uni- 
versal end,  will  be  bkely  to  present  them- 
selves  to  other  eyes,  — he  raay  have  a timely 
view  of  the  condemnation,  to  which,  at  the 
hands  of  public  opinión,  he  will  in  such  case 
subject  himself : as  also,  in  the  opposite  case, 
of  the  Crown  of  applause  and  gratitude,  which, 
at  the  hands  of  that  same  universal  tribunal, 
Bwaits  his  head. 

3.  To  the  subject-citizen,  it  will  serve  all 
along  as  a key — an  instrumentof  ivterpreta- 
tion:  of  interpretation,  for  the  solution  ofall 
such  difficulties  and  doubts,  as  might  other- 
wise  have  place,  in  regard  to  the  iraport  of 
the  térras  employed. 

4.  To  the  subject-citizen,  again,  it  will  serve 
asa  cordial  — a source  of  satisfaction ; show- 
ing  to  him,  in  a point  of  view  not  less  ad- 
vantageous  than  correct,  the  character  of  the 
government  under  which  he  lives : showing 
all  along,  that  it  is  only  as  an  indispensable 
means  of  preponderant  benefitto  all,  that  the 
burthen  imposed  upon  any  one  is,  in  any  part 
of  it,  so  iraposed. 

5.  To  the  subject-citizen,  again,  it  will, 
taken  all  together,  according  to  the  extent 
occupied  by  it  in  the  field  of  moráis  and  le- 
gislation,  serve  as  a code  o/instruction,  vioral 
and  intellectual  together:  applying  itself  to, 
and  calling  into  continual  exercise,  the  intel- 
lectual  faculty;  and  not  merely,  as  in  the 
case  of  a code  of  ordinary  structure,  applying 
itself  to  the  will,  and  operating  upon  that  fa- 
culty, by  no  other  means  than  the  irresistible 
forcé  of  a superior  will,  employed  in  the  way 
of  intimidation  or  femuneration ; intimidation 
of  necessity  for  the  most  part : intimidation, 
with  only  a small  admixture  of  remuneration, 
in  a comparatively  small  number  of  cases,  and 
to  a comparatively  minute  extent. 

6.  To  the  judge,  in  his  situation,  it  will 
afford  the  same  facility,  guidance,  satisfac- 
tiori,  and  instrucíion,  as  to  the  subject-citizen 
in  his : it  will,  moreover,  in  proportion  to  its 
clearness,  correctness,  and  completeness,  ap- 
ply  to  his  mouth,  to  keep  him  all  along  from 
turning  aside  into  the  track  of  corrupt  or 
arbitrary  decisión  — abridle:  an  implement, 
which,  in  his  career,  is  so  necessary.  In  so 
far  as  the  course  he  takes  is  confined  to  the 
track  of  his,  duty  as  thus  pointed^  out,  the 
very  bridle  will  moreover  afford  him  a sup- 
port : a support  against  whatever  ungrounded 
accusations  and  imputations  his  situation  ex- 
poses him  to. 

7.  In  relation  to  the  legislaior,  acting  as 
such  on  the  occasion  here  in  question  — in 
relation  to  the  legislator,  that  is  to  say,  to 
him  who  possesses  or  shares  in  the  power 
of  giving  binding  forcé  to  the  work  of  the 
draughtsman,  as  above,  — it  will  render  Ser- 
vice in  all  those  several  shapes,  in  which  it 
has  been  thus  officiating,  in  relation  to  the 


draughtsman,  the  subject-citizen,  and  the 
judge: — in  the  several  shapes  (that  is  to 
say)  of  a guide,  a bridle,  an  instriiment  of 
interpretation,  a source  of  satisfaction,  and 
a body  of  moral  and  intellectual  instruction. 

8.  To  the  mouth  of  the  legislator,  it  will, 
in  all  succeeding  times,  keep  applied  that 
sort  of  bridle,  and  the  only  sort  which,  witb- 
out  the  grossest  absurdity,  could  either  be 
attempted  to  be  so  applied  to  that  stipremc 
functionary,  or  by  him  submitted  to.  To  the 
body  ofarrangements,  to  which  it  is  attachcd, 
and  to  each  distinguishable  arrangcment  in 
particular,  it  will  thus,  in  proportion  to  thcir 
aptitude  respectively,  form  a sort  of  anchor, 
bestowing  upon  them  respectively,  at  all  times, 
that  degree  of  fxedness,  and  that  alone,  which, 
for  the  greatest  happinessof  the  greatest  num- 
ber, they  ought  respectively  to  have. 

In  this  character,  it  will  form  a striking  con- 
trast  with  the  only  sort  of  steadiment  that  has 
ever  yet  been  applied  to  them  : with  that  sort 
of  steadiment,  which,  with  such  unhappy  fre- 
quency,  it  has  been  customary  to  apply  to 
them  : viz.  that  which  is  composed  of  an  un- 
grounded expression  and  effusion  of  arbitrary 
will : an  instrument  not  more  remarkable 
for  its  weakness,  than  for  the  absurdity  and 
presumption  manifested  in  the  construction 
of  it : an  attempt,  on  the  part  of  the  legisla- 
tor, not  only  when  less  experienced  and  less 
advised,  to  tyrannize  over  himself  when  more 
experienced  and  more  advised,  — but,  when 
rendered  by  death  as  deaf  and  impotent  as 
when  alive  he  was  blind,  to  tyrannize  over 
his  enthroned,  and  vigorous,  and  hearing,  and 
seeing  successors. 

9.  Under  a representativo  government  — 
the  only  sort  of  government  which  deserves  the 
ñame  — under  a representative  government, 
to  constituents  in  the  character  of  electors, 
it  will  afford,  for  judging  of  the  appropriate 
aptitude  of  proposed  representatives,  a test, 
than  which,  in  so  far  as,  by  conduct,  under 
and  in  relation  to  the  body  of  the  laws,  occa- 
sion has  been  afforded  for  the  appli catión  of 
it,  none  more  apt  can  be  afforded  by  the  na- 
ture  of  the  case.  “ On  such  or  such  an  occa- 
sion, when  an  arrangcment  to  such  or  such  an 
effect  was  proposed  for  confirmation  or  alte- 
ration,  what  was  your  vote  ? what  was  your 
speech  ? when,  in  support  of  the  arrangement 
proposed  to  be  altered,  there  are  such  and 
such  reasons,  what  counter  reasons  did  you 
then  offer  ? what  are  you  able  and  disposed 
now  to  offer  ?’’  Such  is  the  sa-utiny,  to  which 
his  conduct  while  in  office  might,  by  the  bghts 
in  question,  be  on  each  occasion  subjected. 

Section  3. 

The  greatest  happiness  of  the  greatest  num- 
ber requires,  that  those  reasons  be  such, 

throughout,  as  shaU  show  the  conducive- 
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iiess  of  thc  sevcral  arrangements  to  tbc  all- 
compreliensive  and  only  dcfeiisible  eiid  thus 
exprcssed.  Rationale,  indícales  conducive- 
ness  to  happiHcss. 

Except  in  so  far  íis  tliey  do  this,  wlmtsoever 
portions  of  discoiirse  are  giyen  under  tlie  ñame 
of  reasons,  do  what  is  notliing  to  thc  purpose . 
the  ñame  of  reasons  is  not  with  any  use  or 
propriety  applicable  to  them.  Anything  that 
has  no  inílucnce  on  hnppincss,  on  whatgiound 
can  it  be  said  to  have  any  claim  to  man’s  re- 
gai  d ? And,  on  what  ground,  in  the  eyes  of 
a common  guardián,  can  any  one  man’s  liap- 
piness  be  shown  to  have  any  stronger  or  less 
strong  claim  to  rcgard  than  any  others  ? If, 
on  the  ground  of  delinquency,  in  the  ñame  of 
punishmcnt,  it  be  right  that  any  man  should 
be  rendered  unhappy,  it  is  not  that  his  hap- 
piness  has  less  claim  to  rcgard  than  another 
inan’s,  but  that  it  is  necessary  to  the  greatest 
happiness  of  the  greatest  number,  that  a por- 
tion  of  the  happiness  of  that  one  be  sacrificed. 

Reasons,  indicative  of  this  conduciveness, 
are  reasons  derived  from  the  principie  known 
by  the  ñame  of  the  principie  of  utility ; more 
cxpressively  say,  the  greatest-happiness  prin- 
cipie. To  cxhibit  these  reasons,  is  to  draw 
up  the  account  betwcen  law  and  happiness : 
to  apply  arithmetical  calculations  to  the  ele- 
ments  of  happiness.  PoUtical  aritlmelic  — a 
ñame  that  has  by  some  been  given  to  political 
economy — is  an  application,  though  but  a par- 
ticular and  far  short  of  an  all-comprehensive 
one,  of  arithmetic  and  its  calculations,  to  hap- 
inness  and  its  elements. 

To  convey  a sufficiently  clear,  correct,  and 
comprehensive  conception  of  what  is  meant 
by  reason,  or  a reason,  when  derived  from  the 
principie  of  utility,  and  applied  to  law,  a few 
words  of  explanation  seem  indispensable. 

The  elements  of  happiness  are  pleasures  and 
exemptions  from  pains:  individual  pleasures, 
and  exemptions  from  individual  pains. 

'l'he  magnitude  — the  greatness  — ofa  plea- 
sure,  is  coinposed  of  its  intensity  and  its  du- 
ration ; to  obtain  it,  supposing  its  intensity 
represented  by  a certain  number  of  degrees, 
yon  multiply  that  number  by  the  number 
expressive  of  the  moments  or  atoms  of  time 
contained  in  its  duration.  Suppose  two  plea- 
sures at  the  same  degree  of  intensity,  — give 
to  the  second  twice  the  duration  of  the  first, 
the  second  is  twice  as  great  as  the  first. 

J ust  so  is  it  with  pains  : and  thence  with 
exemptions  from  pains." 

• A medicine,  in  so  far  as  it  produces  the  de- 
sired  eft’ect,  is  an  instrument  of  exemption  from 
certain  pains.  An  instrument  of  political  secu. 
rity  in  any  shape,  is  an  instrument  of  exemption 
from  certain  pains.  Of  the  one  as  of  the  other, 
the  valué,  at  any  point  of  time,  is  as  the  sum  of 
the  pains  it  has  exempted  men  from,  deduction 
aiade  of  the  pains  it  has  produced,  and  the  plea- 
^res  it  has  excluded. 


The  magnitude  of  a pleasure,  supposing  it 
present,  being  given,  — the  valué  ofit,  if  not 
present,  is  diminished  by  whatever  it  falla 
short  of  being  present,  even  though  its  cer- 
tainty  be  siipposed  entire.  Pleasure  itself  not 
being  ponderable  or  mensurable,  to  form  an 
estímate  of  this  diminution,  take  the  general 
source,  and  thence  representativa,  of  pleasure, 
viz.  money.  Take  accordingly  two  sums  of 
the  same  magnitude,  say  twenty  pounds,  the 
one  sum  receivable  immediately,  the  other 
not  till  at  the  end  of  [10]  years  from  the  pre- 
sent time,  interest  of  money  being  (suppose) 

at  5 per  cent the  valué  of  the  second  sum 

will  be  but  half  that  of  the  first ; namely,  ten 
pounds : in  the  same  case,  therefore,  will  be 
the  valué  of  two  equal  pleasures  receivable 
at  those  several  times.  Just  sois  it  with  pains; 
and  thence  with  exemptions  from  pains. 

The  magnitude  of  the  pleasure  derived  from 
the  source  in  question,  supposing  it  present, 
being  given  — as  also  the  valué  to  which  it  is 
reduced  by  distance  as  above  — the  valué  of 
it  is  subjected  to  a further  reduction  by  what- 
ever it  is  deficient  in,  in  respect  of  certainty : 
suppose,  then,  that  at  the  time  for  its  being 
received,  as  above,  the  probability,  instead  of 
being  as  infinity  to  one,  i.  e.  at  a certainty,  is 
but  as  1 to  2.  On  this  supposition,  the  valué 
of  it  is  subjected  to  such  further  reduction, 
as  lea  ves  itno  more  than  the  half  of  that  which 
it  would  have  been,  had  the  receipt  of  it  at 
that  remóte  period  been  regarded  as  certain: 
instead  of  twenty  pounds,  as  by  the  first  siip- 
positiíjn,  and  ten  pounds,  as  by  the  second 
supposition,  it  will  now  be  no  more  than  five 
pounds.  Just  so  is  it  with  pains,  and  with 
exemption  from  pains. 

So  much  as  to  diminution  of  valué  by  re- 
moteness  and  uncertainty  : now  as  to  increase 
by  extent. 

Take  any  two  sources  of  pleasure : the  one 
productive  of  pleasure  to  one  person  and  no 
more : the  other  productive  of  plea.sure,  the 
same  in  magnitude  and  valué,  to  two  other 
persons  and  no  more.  In  the  eyes  of  a com- 
mon trustee,  intrusted  with  the  interests  of 
all  three,  and  acting  according  to  his  trust,  the 
valué  of  the  second  source  of  pleasure  will  be 
just  twice  as  great  as  that  of  the  first.  As  a 
pleasure  comes  to  be  experienced  by  a greater 
and  greater  number  of  persons  in  a coromunity, 
it  extends  over  a larger  portion  of  that  same 
community:  in  a political  community,  the 
extent  of  a pleasure  is  as  the  number  of  the 
persons  by  whora  it  is  experienced. 

Just  so  it  is  wdth  pains  and  exemptions 
from  pains. 

Instead  of  pleasure  itself,  to  show  how  an 
estímate  might  be  formed,  of  the  diminution 
its  valué  is  subjected  to  by  diminution  of  pro- 
pinquity  and  certainty.  it  became  necessary  te 
pbstitute  to  pleasure  itself  some  extemal  ob- 
ject  known  by  experience  to  be  of  the  numb« 
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of  its  sources  or  say  its  causes:  for  example 
money.  Bufc,  how  indubitable  soever  tbe  title 
may  be,  of  any  object  to  be  considered  as  be- 
longing  to  tbe  list  of  these  same  causes,  the 
magnitude  of  tlie  pleasure  produced  bv  it  does 
iiot  increase  in  so  great  a ratio  asthat  ín  which 
the  magnitude  of  the  cause  increases.  Take, 
forinstance,  the  same  cause  as  before:  namely 
money.  Take  thereupon  any  individual : give 
him  a certain  quantity  of  money,  you  will  pro- 
duce in  his  mind  a certain  quantity  of  plea- 
sure. Give  him  again  the  same  quantity,  you 
■will  make  an  addition  to  the  quantity  of  his 
pleasure.  But  the  magnitude  of  the  pleasure 
produced  by  the  second  sum  will  not  be  twice 
the  magnitude  of  the  pleasure  produced  by  the 
first.  While  the  sums  are  small,  the  truth  of 
this  position  may  not  be  perceivable.  But  let 
the  sums  have  risen  to  a certain  magnitude, 
it  will  be  altogether  out  of  doubt ; and  it  will 
then  be  matter  of  mathematical  certainty  that 
tbe  diminution  cannot  have  beeu  made  to  take 
place  in  the  case  of  the  greatest  quantity  with- 
out  having  been  made  to  take  place,  to  a pro- 
portionable  amount,  in  the  case  of  the  several 
lesser  quantities. 

Take,  for  example,  on  the  one  hand,  a la- 
bouring  man,  who,  for  the  whole  of  his  life, 
has  a bare  but  sure  subsistence : cali  his  iu- 
come  £20  a-y ear.  Take,  on  the  other  hand,  the 
richest  man  in  the  country  ; who,  of  course, 
will  be  the  monarch,  if  there  is  one : cali  his 
income  £1,000,000.  The  net  quantities  of 
happiness,  produced  by  the  two  incomes  re- 
spectively — vvhat  will  be  their  ratio  to  each 
other?  The  quantity  of  money  received  an- 
nually  by  the  monarch  is,  on  this  siipposition, 

50,000  times  as  great  as  that  received,  in  the 
same  time,  by  the  labourer.  This  supposed,  the 
quantity  of  pleasure  in  the  breast  of  the  mo- 
narch will  naturally  be  greater  than  the  quan- 
tity in  the  breast  of  the  labourer : Be  it  so.  But 
by  how  much  — by  how  many  times  greater? 

Fifty  thousand  times  ? This  is  assuredly  more 
than  any  man  would  take  upon  himself  to  say. 

A thousand  times,  then  ? — a hundred?  — ten 
times? — .fiye  times?  — twice?  ■ — which  of  all 
these  shall  be  the  number?  Weight,  extent, 
heat,  light — for  quantities  of  all  these  ar- 
ticles,  we  have  perceptible  and  expressible 
measures : unhappily  or  happily,  for  quantities 
of  pleasure  or  pain,  we  have  no  such  measures. 

Ask  a man  to  ñame  the  ratio,  — if  he  knows 
what  the  purpose  is,  his  answer  will  vary  ac- 
cording  to  the  purpose : if  he  be  a poet  or  an 
orator,  and  the  purpose  of  the  moment  reqiures 
it,  with  as  little  scruple  will  he  make  the  la- 
bourer’s  happiness  superior  to  the  monarch  s, 
as  inferior  to  it.  For  the  monarch  s,  taking 
all  purposes  together,^ne  times  the  labourer  s 
seems  a very  large,  not  to  say  an  excessive  al- 
lowance : even  twice,  a liberal  one. 

After  it  has  thus  been  applied  to  the  case 
of  the  richest  individual  in  the  country,  apply 
the  estímate  to  the  case  of  the  next  richest. 
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suppose  the  man  with  £200,000  a year,  and  so 
ownwards.  If  the  monarch ’s  pleasure  is  not 
in  any  greater  ratio  to  the  labourer’  than  that 
Oí  5 to  1,  the  excess  of  this  next  richest  man’s 
pleasure,  as  compared  with  the  laboarer’s,  can- 
not be  so  great.  Carry  the  comparison  down 
through  the  several  intermedíate  quantities  of 
meóme,  — in  the  account  of  pleasure,  the  ba- 
lance in  favour  of  the  non-Iabourer  as  íigainst 
the  labourer  will  thus  be  less  and  less. 

As  it  is  with  money,  so  is  it  with  all  other 
sources  or  causes  of  pleasure  : faclitinus  dig- 
nily,  for  example.  Give  a man  a ribbon,  you 
will  produce  in  his  mind  a certain  quantity  of 
pleasure.  To  this  ribbon  add  another,  you 
may  add  more  or  less  to  the  former  quantity 
of  his  pleasure.  You  may  add  to  it;  but  you 
will  not  double  it.  Cover  hirn  with  rihbons,  as, 
at  the  expense  of  his  starving  sulijects,  some 
of  the  King  of  England’s  servants  are  covered 
with  gold  lace,  till  the  colour  of  the  coat  is 
scarcely  visible— add  even  money  in  propor- 
tion — still  will  it  be  matter  of  doubt  whether 
the  quantity  of  pleasure  in  his  mind  will  be 
double  the  quantity  existing  in  the  mind  of  the 
labouring  man  above  mentioned.* 

• On  the  ground  of  these  considerations,  in  the 
author’s  work  on  legislation,  on  the  field  of  the 
civil,  or  say  Ú\e  distrihutive  branch  of  lnw,  in 
settling  the  particular  ends  or  objeets  of  pursuit 
proper  to  be  on  that  occasion  kept  in  view,  in  the 
distribution  made  of  benefitsand  burthens  — on 
the  ground  of  these  considerations  it  is,  that,  to 
the  objeets  expressed  by  the  words  subsixtcnce, 
(ibtcndance,  and  security,  was  added  that  which 
is  expressed  by  the  word  cqnaldy.  For,  on  the 
occasion  of  the  arrangements  by  which  this  dis- 
tribution is  effected,  it  is  no  less  material  that  this 
object  should  be  added  to  the  list,  than  it  is  neces- 
sary  tl.at  those  others  should  be  provided  for  and 
take  the  lead.  Absoluto  cqualHy,  is  that  sort  of 
equality  which  would  have  place,  if,  of  the  several 
benefits,  as  also  of  the  several  burthens,  each  man 
had  exactly  the  same  quantity  as  every  otlier 
man:  hy  practicnl  cqitaHfy,  understand  whatso- 
ever  ap]>roach  to  absolute  equality  can  be  made, 
when  provisión  as  effectual  as  caiT  be  made  has 
been  made  for  those  three  other  particular  ends  of 
superior  necessity.  In  regard  to  seniri/t/,  under- 
stand likewise,  that,  amongst  the  adversarios, 
against  whose  maleficent  designs  and  enterpn.ses 
security  requires  to  be  provided,— are  not  oniy 
foreign  enemies  and  internal  malcfuctors  com- 
monly  so  called,  but  moreover  those  members  ot 
the  community,  whose  power  affords  them  such 
facilities  for  producing,  with  impumty,  and  on 
the  largest  scale,  those  evils,  for  the  jiroduction 
of  which,  upon  the  smallest  scalc,  those  who  are 
without  power  are  punished  by  them  with  so  little 
reserve.  As  to  absolute  equality,  it  would  be  no 
less  plainly  inconsistent  with  practtcal  equality 
than  with  subsistence,  abnndance, 

Suppose  huta  commencement  made,  bythepowcr 

of  a govemment  of  any  kind  in  the  dcsign  oí 

establishing  it,  the  eflect  would  be  — 

stead  of  every  one's  having  an  equal  sharc  ii  t le 

sum  of  the  objeets  oí  general 

particular  in  the  means  of  subsistence,  and  tl.e 

íSerofi/fiuiirfi^^^^,  no  one  would  haveanyshare 

in  it  at  all.  Before  any  división  of  it  could  be 
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The  footing,  upon  which  the  process  of  rea- 
soning  is  thus  placed  by  the  principie  of  utility, 
is  not  only  the  only  true  and  defensible  foot- 
ing, but  the  only  one  (it  will  be  seen)  on  which 
anv  tolerable  degree  of  precisión  can  have 
place : and,  even  in  so  slight  a sketch  as  the 
present,  already  it  may  have  been  observed, 
how  near  to  mathematical  the  degree  of  pre- 
cisión is,  in  this  case,  capable  of  being  made. 
Considered  with  reference  to  an  individual,  in 
every  elemcnt  of  human  happiness,  in  every 
element  of  its  opposite  unhappiness,  the  ele- 
ments,  or  say  dimensions  of  vcdue  (it  has  been 
seen,)  are  four : intendty,  duration,  propin- 
quity,  certainty;  add,  if  in  a political  commu- 
iiity,  extent.  Of  these  five,  the  first,  it  is  true, 
is  not  susceptible  of  precise  expression : it  not 
being  susceptible  of  measurement.  But  the 
four  others  are. 

By  this  mode  of  reasoning,  the  doctrine  of 
proportions  is  naturally  introduced,  and,  on 
every  occasion,  held  up  to  vievv,  In  so  far 
as,  is  the  formulary  by  which  the  case  thus 
taken  is  announced,  and  the  requisite  effect 
produccd.  Without  thus  adverting  to  pro- 
portions, say  absolutely  and  simply,  o*i  the 
thing,  whatever  it  be  — it  is  so  and  so,  oi-  it  is 
not  so  and  so — in  either  case,  if,  in  your  bucket, 
as  it  comes  out  of  the  well,  you  have  more  or 
less  of  tríith,  no  one  can  say,  for  no  one  has 
inquired,  in  how  large  a proportionya/se/íooíf 
may  not  have  come  mixed  with  it. 

To  return  to  the  application  thus  made  of 
arithmetic  to  questions  of  utility.  How  far 
short  soever  this  degree  of  precisión  may  be,  of 
the  conceivable  point  of  perfection  — of  that 
which  is  actually  attained  in  some  branches 
of  art  and  Science,  — -how  far  short  soever  of 
absolute  perfection,  — at  any  rate,  in  every 
rational  and  candid  eye,  unspeakable  will  be 
the  advantage  it  will  have,  (tv'er  every  form 
of  argumentation,  in  which  every  idea  is  afloat, 
no  degree  of  precisión  being  ever  attained,  be- 
cause  none  is  ever  so  much  as  aimed  at. 

Till  the  principie  of  utility,  as  explained  by 
the  phrase  the  greatest  happiness  of  the  greaU 
est  number,  is,  on  each  occasion,  if  not  expli- 
citly,  implicitíy  referred  to,  as  the  source  of 
nll  reasoning,  — and  arithmetic,  as  above,  em- 
ployed  in  making  application  of  it,  everything 
that,  in  the  field  of  legislation,  calis  itself  rea- 
soning ovargument  will  — say  who  can  in  what 
large  proportion — be  a compound  of  nonsense 
and  falsehood  ; both  ingredients  having  mis- 
n^ejor  their  effect,  after  having,  in  nosmall 

made,  the  whole  would  be  destroyed : and,  de- 
stroyed,  along  with  it,  those  by  whom,  as  well  as 
those  for  the  sake  of  whom,  the  división  had  been 
ordained. 


In  a Word,  where  eqmlity  is  spoken  of  as  ( 
or  the  particular  ends,  in  the  attainment  of  wh 
the  distributive  branch  of  law  ought  to  occu 
iteelt, — the  sort  of  equality  kept  in  view  shoi 
be  that  which  has  place  in  the  Anglo-Ameru 
Umted  States:  meaning  always  those  in  wh: 
(lave-holding  has  no  place. 


proportion,  had  it  for  their  object.  In  words, 
opposite  to  one  another  in  character,  but  all  oí 
them  indeterminate  in  quantity,  may  be  seen 
the  ordinary  instruments  of  debate : — the  wea- 
pons  rvith  which  the  warfare  of  tongues  and 
pens  is,  in  a vast  proportion,  carried  on.  In 
penal  \a.w,  justice  and  humanity — in  finance, 
economy  and  liberality — in  judicial  procedure, 
strictness  and  liberality  of  construction  — in 
constitutional  law,  liberty  and  licentiousness. 
It  is  with  trash  such  as  this,  that  corruptionists 
feed  their  dupes,  teachiiig  them,  at  the  same 
time,  to  feed  one  another  with  it,  as  well  as 
themselves.  It  is  with  one  part  of  it  in  their 
mouths  that  the  holders  of  power  pass  for 
wise,  and  the  hunters  after  it  for  eloquent. 
Thus  cheap  is  the  rate,  at  which,  in  any  quan- 
tity, each  combatant  finds  matter  of  laúd  for 
those  of  his  own  side  of  the  question  (not 
forgettinghimself,)  and  matter  of  vituperation 
for  his  antagonists.  It  is  by  nonsense  in  this 
shape  that  the  war,  made  upon  the  principie 
of  utility  by  ipsedixitism  and  sentimentalism, 
with  or  without  rhyme,  is  carried  on. 

In  the  titles,  with  which  the  several  sections 
of  this  paper  are  headed,  it  may  be  observed 
as  a singularity,  that  the  words,  The  greatest 
happiness  of  the  greatest  number,  occupy  the 
first  place.  The  use  of  them  is — to  serve  as 
a memento,  that,  whatever  be  the  subject  of 
consideration,  — in  so  far  as  it  belongs  to  the 
field  of  government,  mattersbe  so  ordered,  as 
that  the  only  defensible  end  of  government 
shall  never  be  out  of  sight. 

To  this  instructivo  phrase,  substituto  any 
of  those  unmeaning  terms,  to  which,  iinder 
the  lash  of  perpetually-accusing  conscience, 
the  enemies  of  good  government  are,  at  every 
turn,  constrained  to  have  recourse.  Substi- 
tuto, for  example,  the  word  legitimacy,  or  the 
Word  order,  and  say  — mainterrance  of  legiti- 
macy requires,  or  mairaícnance  q/'or</er  requives, 
that  the  state  be  provided  with  an  all-compre- 
hensive  ■ — with  a rationalized  code  of  law  — 
that,  in  the  rationale,  the  several  reasons,  or 
sets  of  reasons,  be  contiguously  attached  to  the 
several  arrangements  to  which  they  apply,  and 
so  forth.  The  substitution  made,  see  then,  ask 
yourself,  what  guide,  what  check,  is  furnished 
by  the  nonsense  thus  substituted  to  useful 
sense  ? Why  then  is  legitimacy  anywhere  the 
word  ? Because,  owing  to  intellectual  blind- 
ness  and  weakness,  absolute  monarchy  is  still 
estahlished  by  law  in  so  many  more  countries 
than  any  better  form  of  government  is.  Why 
is  order  the  word  ? Because,  while  the  best 
government  can  no  more  exist  without  order 
in  some  shape  or  other  than  the  worst,  the 
worst  order  is  as  much  order  as  the  best.  In 
the  worst  government,  oí  der  of  some  sort  is 
established.  Does  it  follow  that  it  must  be 
good,  because  it  is  established  f Must  every- 
thing be  good  that  is  established  ? What  is 
thus  said  of  the  body  politic,  apply  it  thus  to 
the  body  natural.  Take  a man  in  whcse  head 


§ RATIONALE,  INTERWOVEN,  NOT  DETACHED. 


or  stomach  the  gout  is  established:  take  a man 
in  whose  bladder  a stone  is  established.  Esta- 
blished  as  it  is,  does  the  gout,  does  tbe  stone, 
contribute  anything  to  bis  happiness  ? 

Good  is  pleasure  or  exemption  from  pain  : or 
a cause  or  instmment  of  either,  considerad  in 
80  fer  as  it  is  a cause  or  instrument  of  either. 

Evil  is  pain  or  loss  of  pleasure ; or  a cause 
or  instrument  of  either;  considered  in  so  far 
as  it  is  a cause  or  instrument  of  either. 

Happiness  is  the  sura  of  pleasures,  deduc- 
tion  made  or  not  made  of  the  sum  of  pains. 

Government  is  in  each  community  the 
aggregate  of  the  acts  of  power  exercised 
therein,  by  persons  in  whom  the  existence  of 
a right  to  exercise  political  power  is  generally 
recognized.  Every  act  of  power,  in  the  ex- 
ercise of  which  evil  as  above  is  employed,  is 
itself  an  evil : and,  with  small  exceptions,  no 
otberwise  than  by  such  acts  can  the  Business 
of  goveniment  be  carried  on.  No  otherwise 
than  through  the  instruraentality  of  punish- 
ment  can  even  such  pareéis  of  the  matter  of 
good  as  are  employed  in  the  way  of  reward, 
be  in  any  comparatively  considerable  propor- 
tion,  got  into  the  hands  by  which  they  are 
applied. 

To  warrant  the  employment  of  evil,  whe- 
ther  in  the  character  of  punishment  or  in 
any  other  character,  two  points  require  to 
be  made  out : 1.  That,  by  means  of  it,  good 
to  a preponderant  amount  will  be  produced ; 
2.  That,  at  any  less  expense  of  evil,  good  in  so 
great  a proportion  can  not  be  produced. 

In  every  rationale,  both  these  points  ouglit 
to  be  constantly  kept  in  vie  w : in  the  rationale 
hereby  offered,  they  will  be  constantly  kept 
in  view. 

No  otherwise  than  by  refercnce  to  the 
greatest-kappiness  principie,  can  epithets  such 
as  good  and  evil,  or  good  and  bad,  be  expres- 
sive  of  any  quality  in  the  act  or  other  object 
to  which  they  are  applied  : say  an  act  of  an 
individual : say  an  act  of  government : a law, 
a measure  of  government,  a system  of  govern- 
ment, a form  of  government.  But  for  this 
reference,  all  they  desígnate  is  — the  state  of 
mind  on  the  part  of  him  in  whose  discourse 
they  are  employed. 

When,  and  in  proportion  as,  this  standard 
is  employed  as  the  standard  of  reference,  — 
then  for  the  first  time,  and  thenceforward 
for  ever,  will  the  import  of  those  same  per- 
petually  employed  and  primarily  important 
adjunets,  considered  as  indicative  of  qualities 
belonging  to  the  objeets  they  are  applied  to, 
be  determinate. 

Section  4. 

The  gfreatest  happiness  of  the  greatest  number 
requires,  that,  of  this  Rationale,  the  seve- 
ral  parta  be  placed  in  the  most  immediate 
contact  with  the  several  arrangements  to 


which  they  respectively  apply.  Rationale, 

interwoven,  not  deiached. 

1.  Instances  have  appeared,  in  which,  in  the 
place  of  sets  of  reasons,  attached,  each  set, 
to  a correspondent  arrangement  taken  by 
itself,  — in  place  of  this  perpetually  inter- 
woven accompaniment, — a general  prelimi- 
nary  discourse  has  been  employed,  pretíxed, 
the  whole  of  it,  to  this  or  that  portion  of  the 
body  of  the  laws.  Forming  a body  apart, 
this  substitute  to  sets  of  separately  and  con- 
tiguously  attached  reasons,  will  not,  in  any 
tolerable  degree,  fulfil  any  one  of  the  pur- 
poses  above  mentioned. 

Neither  in  respect  of  clearness,  of  correct- 
ness,  ñor  of  completeness,  will  it  be  able  to 
stand  any  comparison  with  them. 

Taken  together,  it  will  constitute  a work, 
altogether  distinct  and  detached  from  the 
work  to  which  it  professes  to  give  a support, 
and  of  which  it  professes  to  make  a part. 

In  the  case  of  no  one  of  the  several  classes 
of  persons  in  question  — neither  iii  the  case 
of  the  draughtsman,  ñor  in  the  case  of  the 
subject  Citizen,  ñor  in  the  case  of  the  judge, 
ñor  in  the  case  of  the  legislator,  will  it  opé- 
rate with  any  considerable  eífect,  towards  any 
of  the  purposes  above  enumerated : in  parti- 
cular, neither  to  the  feet  of  the  subject  Citi- 
zen will  it  be  a lamp,  ñor  in  the  case  of  the 
draughtsman,  the  legislator,  or  the  judge, 
a hridle  to  the  mouth.  In  the  mind  of  the 
reader,  losing  their  appropriate  contiguity, 
the  several  parts  of  it  will  lose  their  appli- 
cation,  if  they  have  any : their  application, 
their  import,  their  binding  forcé,  their  instruc- 
tive  eífect. 

2.  When  the  first  of  the  codes  established 
by  Buonaparte  was  first  published  — (it  was 
the  penal  code)  — attached  to  it  was  a sort 
of  accompaniment,  in  the  form  above  men- 
tioned, viz.  that  of  a sepárate  and  prelimi- 
nary  discourse.  It  was  composed  of  a tissiie 
of  vague  generalities,  floating  in  the  aír,  in 
the  character  of  general  principies.  In  that 
form  was  it  delivered,  and  not  in  the  form  of 
reasons,  — reasons  applied,  in  the  discourse, 
to  the 'several  particular  arrangements,  to 
which,  in  each  man’s  mind,  they  were  respec- 
tively meant  to  apply  ? In  that  nebuloiis  form, 

and  why  ? Because  this  rule  of  action,  not 

having  for  its  main  end  in  view  tbe  above- 
mentioned  all-comprehensive  and  only  proper 
end,  the  greatest  happiness  ofthe  greatest  num- 
ber,   not  having  for  its  main  end  any  other 

object  than  the  inJividual  happiness  ofthe  indi- 
vidual despot  of  whose  will  it  was  the  expres- 
sion,  and  from  whose  power  it  was  to  derive 
its  forcé,  — tbe  tenor  of  it  was,  from  first  to 
last,  in  numerous  points,  such,  for  which  no 
reasons  that  could  bear  the  light  could  be 
given : and  it  was  for  this  same  cause  that  a 
clear  arrangement,  which  he  knew  of,  and 
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whicb  had  passed  under  bis  review,  bad  been 
actually  put  aside:  yes,  contained  as  it  was 
in  a work,  bis  approbation  of  wbicb  bad  been 
pointedly  declared,*  put  aside,  and  an  arrange- 
inent,  whicb  had  for  its  undeniable  parpóse 
the  organization  of  an  all-comprehensive  and 
appropriate  system  of  confusión,  was  em- 
ployed  in  prefererice. 

The  one  put  aside?  Wby  ? Because, 
havirig  throughout  for  its  object  tbe  greatest 
happiness  of  the  greatest  number,  it  took 
throughout,  for  its  principie  or  source  of 
distribution,  the  manner  in  whicb,  by  the 
several  acts  in  question,  that  happiness  is 
effected.  The  other  employed  ? Why  ? Be- 
cause,  having  for  its  main  object  tbe  perso- 
nal intcrest  of  the  lawgiver,  as  above,  it  had 
for  its  principie  or  source  of  distribution,  the 
manner  in  which,  in  respect  of  those  acts, 
it  was  /ns  wHl,  because,  in  his  view  of  the 
matter,  it  was  his  intcrest,  according  to  his 
own  conception  of  his  interest,  that  men 
should  be  dealt  with.  Offences  made  punish- 
able  in  the  highest  degree,  — oífences  made 
punishable  in  the  next  highest  degree  but 
one — oífences  made  punishable  in  thedowest 
degree  : siich  has  been,  such  continúes  to  be, 
the  classifl catión  — the  logic  — of  tyranny 
and  misrule,  every  where.  Look  for  example 
to  the  matchless  constitution  — the  envy  and 
admiration  of  the  world.  Would  you  learn  the 
difference  in  the  nature  of  different  classes 
of  punishable  misdeeds?  It  is  from  the  inti- 
mation  given  of  the  several  masses  of  punish- 
ment  attached  to  them,  that  yon  must  guess 
at  it  as  well  as  you  can : this  miist  be  your 
clue ; for  there  is  no  other.  It  is  from  the 
words  treason,  unclergyahle  felony,  clergyable 
felony,  premuniré,  and  misdemeanor. 

3.  Such  being  the  principie  of  arrangement, 
— instead  of  reasons,  formed  by  application 
of  the  principie  of  utility,  and  making  refe- 
rence  throughout  to  the  only  legitímate  end, 
— reasons  all  along  particularly  apposite  to, 
and  placed  in  contiguity  with,  the  several  par- 
ticular ari  angements  they  were  meant  to  be 
applied  to, — instead  of  any  such  really  aseful 
accompaniment,  caine  the  above -mentioned 
preliminary  discourse : a glittering  object, 
floating  in  the  air,  and  composed  of  clouds. 
Why  any  such  preliminary  discourse  ? Answer: 
that,  in  the  eyes  of  the  prostrate  multitude, 
a display  might  be  made  of  extent  and  pro- 
fundity  of  reflection ; that  where,  in  compa- 
rison  of  what  might  have  been  done,  little 
good  was  really  done,  much  might  be  thought 
to  be  done. 

4.  In  the  newly-erected  kingdom  of  Bava- 

• ‘‘  C'est  unouvragc  de  gente"  were  the  words, 
M almost  immediately  reported  to  the  author  of 
this  address.  Not  to  speak  of  discernment,  such 
was  the  candour  and  magnanimity  which,  in  the 
mmd  of  thatextraordinary  man,  embellished  his 
•elfish  prudence. 


ria  — erectcd  under  that  same  ever 'Sclfish, 
though  never  needlessly  cruel  despjt’s  influ- 
ence  — under  that  same  influence,  • penal 
code,  with  the  same  arrangement,  and  the 
same  sort  of  accompaniment,  was  established.! 

5.  Not  many  years  ago,  in  a political  state 
not  altogether  so  ampie  in  extent,  the  above- 
mentioned  natural  principie  of  arrangement 
having  been  adopted,  — the  attaching  of  a 
rationale,  samples  of  which  lay  on  the  table, 
was  proposed.  It  was  not  accepted.  For  what 
alleged  reason  was  it  that  reasons  w'ere  not 
to  be  admitted  ? For  this  reason  — that  rea- 
sons are  dry  things.  Gay  and  amusing  in  its 
own  nature,  a code  of  law  would  be  divested 
of  those  its  pleasant  qualities,  if  any  such  dry 
matter  as  that  which  is  composed  of  reasons 
were  intermixed  with  it.  This  gay  reason,  is 
it  possible  that  it  should  have  been  the  real 
one?  Impossible.  What,  then,  could  have 
been  the  real  one  ? What  but  this  — that,  in 
the  place  of  the  sort  of  matter  thus  cast  out, 
— those  by  wbom  it  was  cast  out  having  to 
insert  some  matter  of  their  own,  by  which 
no  such  test  as  that  of  reason,  deduced  as 
above  from  the  greatest-happiness  principie, 
could  have  been  endured,  — having  some  ob- 
ject of  particular  and  latent  interest  — of 
interest  - begotten  prejudice  — of  authority- 
begotten,  or  of  habit- begotten  prejudice  or 
caprice,  — to  stick  in  — or  something  good, 
to  which  those  powers  were  adverse,  to  keep 
out  — thus  it  was,  that  against  an  inmate  so 
inconvenient  and  troublesome  as  reason,  the 
door  was  shut.  If  any  cause  that  can  better 
bear  the  light  can  be  found,  it  were  well  that 
it  should  see  the  light : if,  in  the  eyes  of  those 
by  whoin  this  exclusión  was  effected,  it  be 
honourable  to  them,  it  were  pity  the  honour 
should  not  be  reaped  by  them.  Invitation  is 
here  given  to  them  to  produce  their  ñames, 
and  thus  to  come  forth  and  claim  it. 

6.  To  the  draughtsman  principal  in  labour 
and  eminence,  permission  was  (it  is  saidj 
given  to  give  reasons:  but  these  reasons  were 
to  be  his,  and  not  the  legislator’s ; and,  lest 
they  should  be  too  clear,  too  closely  apposite, 
too  instructive,  — they  were  to  put  off  the 
garb  of  particular  reasons  — they  were  to  be 
rarefíed  and  sublimated,  and  confounded  as 
above,  into  the  form  of  a general  preliminary 
discourse. 

In  a lately  published  tract  on  the  Spanish 
proposed  penal  code,  J may  be  seen  the  sort 
of  notice  taken  by  the  draughtsman  in  the 
Cortes,  of  the  demand  that  (it  seems)  had 
on  that  occasion  been  made,  for  something 
in  the  nature  of  a rationale,  and  the  sort  of 
apology  by  which  the  giving  satisfaction  to 
that  demand  was  evaded.  So  far  as  regarded 
the  legislators  themselves,  assurance  was 
given  to  them,  that  every  demand  of  that  sort 

+ See  Papers  on  Codification,  &c.  p.  614. 

X l^etters  to  Count  Toreno,  &c.  Letter  V. 
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Btood  completely  superseded,  by  the  consum- 
Difitencss  of  tbc  wisdoíii  of  tbos6  s&mc  legis- 

lators : and,  as  to  the  rest  of  the  people of 

that  people  for  whose  benefit  the  demand  for 
this  instrument  of  elucidation,  justifica tion, 
instruction,  and  satisfaction,  might  by  some 
be  thought  to  have  place — that  people  from 
whom  the  draughtsman,  and  those  colleagues 
óf  his  whom  he  was  addressing,  derived  all 

the  authority  they  could  pretend  to no  such 

objects  (itshould  seem)  happenedto  present 
themselves  to  the  draughtsman’s  view. 

Whatsoever  cause  for  regret  the  omission 
inay  in  that  case  have  afforded,  no  just  cause 
of  wonder  can  it  afford  in  any  case.  The 
easiest  of  all  literary  works,  bulk  for  bulk,  is 
a code  of  law  stark  naked : a code  altogether 
bat  e of  reasons  in  any  shape : next  to  the 
easiest,  a code  with  no  other  habiliment  than 
a sepárate  tissue  of  vague  and  commonplace 
generalities,  with  a gloss  of  reason  on  the  sur- 
face  of  it.  Not  only  the  most  important,  but 
the  most  dilficult  of  all  human  works,  may 
be  safely  pronounced,  an  uniformly  apt  and 
all-comprehensive  code  of  law,  accompanied 
with  a perpetually  - interwoven  rationale, 
drawn  from  the  greatest  happiness  principie, 
as  above. 

Section  5. 

The  greatest  happiness  of  the  greatest  num- 
ber  requires,  that  for  the  function  exercised 
by  the  drawing  of  the  original  draught  of 
such  a code,  the  competitors  be  as  many  as, 
without  reward  at  the  public  expense,  can 
be  obtained  : and  so,  for  that  of  proposing 
alterations  in  such  draught  as  shall  have 
been  adopted.  Plan  for  obtaining  compe- 
titors. 

The  contents  of  the  preceding  sections  have 
for  their  subject  the  characteristic  nature  and 
plan  of  the  here  proposed  work. 

The  contents  of  this  and  the  succeeding 
sections  have  for  their  subject  the  choice  ot 
hands  for  the  execution  of  it. 

On  this  occasion,  never  be  it  out  of  inind, 
that  the  work  in  question  is  — not  a body  oí 
law  in  its  ultímate  state  — in  that  state  in 
which  it  receives  the  sanction  of  the  sove- 
reig^n  power : — it  is  nothing  more  than  the 
original  draught,  drawn  up  in  the  view  of  its 
receiving  that  sanction  as  above : of  its  re- 
ceiving  it  indeed  — but  eventually  only : and 
not  till  after  it  has  undergone  all  such  altera- 
tions as,  by  any  of  the  several  persons  among 
whom  respectively  the  sovereign  power  in 
matters  of  legislation  is  shared,  shall  have 
been  proposed, — and,  by  those  whose  concur- 
rence  is  necessary  to  the  appUcation  of  that 
sanction,  adopted : in  a word,  by  the  several 
authorities  in  that  behalf  constituted. 

Yes;  if.  while,  from  any  one  or  more  in- 
VOL.  IV. 
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diyiduals,  an  original  draught,  or  any  number 
of  such  original  draughts.  were  admitted  to 
the  exercise  of  this  function,  all  other  persons 
were  excluded  from  it,  or  even  all  persons 
other  than  those  among  whom  the  power  of 
sanctionment,  as  above,  is  shared;  Yes:  in 
such  a State  ofthings,  — were  it  the  state  of 
things  here  proposed,  — true  it  is,  that  by  the 
admission  given  to  some,  coupled  with  the 
exclusión  put  upon  others,  not  only  would  a 
power  be  created,  but  the  very  power  which, 
in  consideration^of  its  unnecessary  and  mis- 
chievous  magnitiide,  it  is  the  object  of  the 
very  arrangement  here  proposed,  to  exelude. 

On  this  part  of  the  subject,  six  principal 
positions  have  been  the  result  of  the  inquiry : 
in  the  table  of  contents  they  may  have  been 
seen  at  length.  They  are  here  recalled  to 
view  in  brief,  each  of  them  in  company  with 
a correspondently  brief  intimation  of  the  prin- 
cipal considerations  or  reasons  by  which  it 
was  suggested.  The  first  of  them,  with  a 
development  of  its  reasons,  constitutes  the^ 
matter  of  the  present  section : the  rest  will, 
in  the  like  manner,  oceupy  the  five  next  suc- 
ceeding ones. 

1.  Admission  universal. — Competitors,  for 
the  function  exercised  by  the  furnishingof  the 
original  draught,  as  numerous  as  possible. 

Reasons 1.  Chance,  for  the  greatest  pos- 

sible degree  of  aptitude  on  the  part  of  the 
work,  a máximum:  to  sinister  interest,  and 
other  causes  of  inaptitude,  on  the  part  of 
those  on  whom  the  quality  of  the  w’ork  in  its 
ultímate  state  depends,  the  strongest  bridle 
applied  that  the  nature  of  their  situation  ad- 
mits  of. 

2.  Scliool  for  legislative  and  other  fuñe- 
tionaries,  thus  instituted. 

II.  Remuneration  at  an  additional  public 
expense,  none.  — Reason  1.  Avoidance  of 
inaptitude,  on  the  part  of  the  work,  through 
patronage  and  favouritism  : also,  through  pre- 
cipitation  accordingto  one  mode  of  payment; 
through  delay,  according  to  another ; delay, 
ending  perhaps  in  final  non-performance. 

III.  Hands,  not  more  than  one.  — Reason 

1 . Avoidance  of  inaptitude  in  the  work,  by 
reason  of  moral  inaptitude  in  the  workman, 
through  want  of  responsibility  for  bad  work- 
manship,  and  want  of  encouragementfor  good. 

2.  Avoidance  of  inconsisteney : of  want  of 
unity  of  design,  and  symmetry  of  execution, 
as  between  part  and  part. 

IV.  Hands,  not  only  single,  but  known  to 

be  so. Reason.  Else  the  responsibility  and 

the  encouragement  deficient. 

V.  Not  only  the  hand  single,  and  known 

to  be  so,  but  whose  it  is,  known Reason. 

Else  the  responsibility  and  the  encouragement 

still  deficient.  . i j 

VI.  The  hand  of  a foreigner,  not  only  aa- 

missible  but  preferable,  — Reason.  Exemp* 
tion  from  local  sinister  interests  and  preju- 
M m 
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dices : deficiency  in  loail  knowledge  be  ng 
easily  amendable  by  native  haiuls,  in  the 
coiirse  of  the  progresa  of  the  work,  through 
the  constituted  authorities. 

Note,  that  in  a representative  govemment, 
the  hands  ordinarily  employed  in  the  pro- 
viding  of  the  original  drauglit  are  those  of  a 
letjinlulion  committee.  With  the  exception  of 
the  second  point,  namely,  the  gratuitousness 
of  the  Service,  the  desirable  resiilts,  referied 
to  by  the  above  rcasons,  are,  in  this  case,  all 
of  them,  either  foregone  or  lessened.  Gra- 
tiiitous  in  this  case  the  service  natiirally  and 
commonly  is  in  appearance  unqiiestionably : 
but  to  the  degree  in  which  it  may  be  other- 
wise  in  effect,  no  bounds  can  be  assigned : in 
the  nature  of  the  case  there  are  no  others, 
ílian  those  which  apply  to  the  quantity  of 
dcpredation  and  oppression,  exercisible,  in  the 
comimmity  in  question,  by  a govemment  over 
wliich  the"  people  have  no  more  than  a nomi- 
nal controul,  compared  with  that  exercisible 
where  the  people  have  a real  and  efficient 
controul : a few  restraints  on  the  liberty  of 
the  press  and  public  discussion  may  suffice  to 
establish  the  difference. 

These  are  but  faint  anticipations.  For 
placing  in  their  full  light  all  these  several 
points,  considerable  development  and  expla- 
nation  will  be  unavoidable. 

1.  As  to  the  proposed  universalitg.  By  it 
would  be  instituted  a mode  of  codification, 
which,  for  distinction,  might  be  styled  the 
open  mode. 

The  following  slight  sketch  may  serve  to 
convey  a general  conception  of  it:  — 

In  the  ñame  of  the  constituted  authorities, 
or  of  tlic  legislative  body  alone,  let  invitation 
be  given  to  all  persons  without  distinction, 
who,  (with  the  exception  of  the  members  of 
the  legislative  body  during  the  time  of  their 
serving  in  that  capacity,)  regarding  them- 
selvcs  as  competent,  may  feel  inclined  to 
transmit  to  the  legislative  body,  each  of  them 
a general  sketch  or  outline  of  the  proposed 
original  draught  of  a work  of  the  sort  in  ques- 
tion : with  a sample  or  samples,  of  the  mode 
in  which  it  is  proposed  to  execute  it,  ex- 
pressed  in  the  words  in  which  it  is  proposed 
to  stand : to  which  samples  may  be  added, 
general  indications,  on  such  occasions  on 
which  the  nature  of  the  case  admits  not  of 
the  taking  any  determination  respecting  the 
individual  words. 

2.  Let  intimation  be  at  the  same  time 
given,  that,  in  proportion  to  the  aptitude  of 
tile  work  according  to  the  estimate  formed 
of  it  by  public  opinión,  evidence  will  be  re- 
garded  as  having  been  given,  of  appropriate 
aptitude  on  the  part  of  the  workman,  with 
relation  to  many  of  the  most  important 
public  offices,  to  which  pecuniary  emolument 
stands  already  attached. 

3.  In  such  sketch,  and  sample  or  samples, 


should  be  comprehended  as  well  the  civil  a» 
the  penal  code : so  intímate  being  the  con- 
nexion  between  those  two  parts,  that  with- 
out a comprehensive  and  conjunct  view  of 
both,  no  clear,  correct,  complete,  consistent, 
and  well-ordered  mode  of  execution,  could  be 
given  to  either. 

4.  In  the  samples  and  in  the  general  sketch, 
it  may  perhaps  be  found  necessary  that  the 
constitutional  code  be  omitted : for,  so  univer- 
sal and  tenacious  and  craving  is  the  appetite 
for  power,  that  the  idea  of  any  considerable 
change  in  this  part  of  the  field  of  legislation 
affords  little  promise  of  being  found  endurable 
unless  when  imposed  by  forcé  or  intiinidation. 

5.  In  a representative  democracy,  there 
need  be  no  difficulty.  In  the  advertisement 
for  this  purpose,  the  legislative  body,  howe  ver, 
might  probably,  without  objection,  if  it  saw 
any  use  in  so  doing,lay  down  as  a fundamental 
and  indispensable  principie,  that,  immediately 
or  unimmediately,  all  functionaries  shall  be 
placed,  and  at  short  intervals  displaceable,  by 
the  greatest  number  of  the  adult  populationj 
or  of  the  male  part  of  the  adult  population: 
or  rather  might  give  intimation,  that  for  any 
departure  from  this  principie,  some  special 
and  convineing  train  of  reasons  would  be  ex- 
pected  to  be  assigned. 

6.  For  the  giving  in  of  these  samples,  some 
determínate  day,  it  should  seem,  would  una- 
voidably  be  to  be  fixed.  That  day  arrived,  it 
will  then  be  to  be  put  to  the  vote  which  sam- 
ple shall  be  preferred  j or  whether,  for  want 
of  any  satisfactory  sample,  the  time  shall  be 
enlarged. 

7.  Suppose  a sample  pitched  upon.  A fur- 
ther  day  will  then  be  to  be  assigned,  on  or 
before  which,  a proposed  complete  code  in 
terminis,  embracing  these  two  branches,  with 
such  blanks  only  as  the  nature  of  the  case  ne- 
cessitates,  shall  be  given  in. 

8.  Though,  if  samples  more  than  one  have 
been  sent  in,  adoption,  if  given  to  any,  must 
be  given  to  some  one  of  them  — it  is  not  ne- 
cessary that  any  peremptory  exclusión  should 
be  put  upon  such  complete  draughts  as  any 
other  of  the  competitors  may  be  disposed  to 
present.  This  (it  may  be  said)  is  the  sample 
most  approved  of.  But  all  other  persons  are 
still  at  liberty  to  propose,  each  of  them,  his 
draught.  It  will,  on  that  occasion,  then  be  for 
each  of  them  to  consider — whether  a com- 
pleted  draught,  in  conformity  to  the  pattern 
most  approved  of,  will  not  añbrd  him  the  most 
promising  chance. 

9.  On  this  plan,  the  remuneration  — remu- 
neration  suited  as  above  to  the  nature  of  the 
case,  and  of  the  sort  of  Service  rendered  — 
need  not,  and  naturally  would  not,  be  confined 
to  the  competitor  by  whose  samples,  ñor  in 
conclusión  to  the  competitor  by  whose  com- 
pleted  draught,  the  largest  share  of  approb»* 
tion  has  been  obtained. 
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10.  By  the  preference  thus  given  in  the 
main  to  this  or  that  sample,  or  to  this  or  that 
draught,  the  legislative  body  would  not  be 
precluded  from  giving  indication  oí  this  or  that 
portion  oí  this  or  that  other  drauglit,  as  being 
regar ded  fit  to  be  employed  in  the  draught 
most  approved. 

1 1 . The  invitation  to  send  in  original  sam- 
ples,  andafterwards  completed  draughts,  w-ill, 
of  coiirse,  be  accompanied  or  followed  by  a 
correspondent  invitation  to  send  in  observa- 
tions  on,  and  proposed  amendments  to,  all 
sannples  and  completed  draughts,  to  which 
any  such  acceptance,  total  or  partial,  shall 
have  been  given  as  above. 

12.  Be  the  number  of  these  patterns  ever 
so  considerable,  the  expense  of  printing  and 
publishing  should  be  defrayed  by  government. 
Were  it  not  for  this,  the  expense  might  be  a 
bar  to  the  work  of  the  least  affluent  compe- 
titors : and  thereby  to  those,  in  vvhom,  as  such, 
the  habitof  intellectual  labour,  and  thence  the 
proinise  of  intellectual,  and  even  of  appropri- 
ate  moral  aptitude,  is  fairest. 

13.  The  produce  of  the  sale  might  either 
be  applied  in  alleviation  of  the  expense,  or  be 
given  to  the  respective  authors.  The  expense 
on  this  score  neither  promises  ñor  threatens 
to  be  very  considerable.  Be  it  what  it  may, 
so  long  as,  in  the  whole  of  the  official  esta- 
blishment,  so  much  as  a single  sinecure,  or 
iiseless,  or  needless,  or  overpaid  office  is  to  be 
found,  to  this  expense  no  objection  can  W'ith 
any  consistency  be  made. 

If,  in  consequence  of  this  plan,  any  addition 
were  to  be  made  to  the  number  of  salacied 
offices  it  found  in  existence,  it  would  be  that 
of  a functionary,  with  some  such  title  as  that 
of  Conservator  of  the  laws.  Upon  the  folio w- 
ing  ground,  stands  the  demand  for  an  office  of 
this  nature.  Regular  and  symmetrical  would 
naturally  be  — would  necessarily  be,  if  well 
executed  — the  structureof  a code,  havingfor 
its  accoiVipaniment  a rationale  as  above.  By 
subsequent  additions  and  alterations  — with- 
out  a degree  of  skill  and  care  too  great  to  be 
Constantly  reckoned  upon,  on  every  occasion, 
and  from  all  legislative  hands  promiscuously 
taken  — the  symmetry  would  be  Hable  to  be 
injured,  and  confusión  introduced:  to  obvíate 
this  inconvenience,  in  so  far  as  it  can  be  ob- 
viated  without  prejudice  to  the  uncontrouled 
exercise  of  the  legislative  power,  would  be  the 
office  of  this  functionary.  Befót  e the  sanction- 
ment  of  each  law  — or  when  the^  pressure  of 
the  time  was  regarded  as  not  admittingof  the 
delay,  as  soon  afterwards  as  might  be  — to  him 
it  would  belong  to  propose  for  the  substance  of 
the  newlaw,  s,foTm  adapted  tothe  structure  of 
the  code.  Thereupon,  if  the  form  so  proposed 
were  adopted  by  the  legislature  for  the  time 
being,  80  much  the  better : if  not,  it  would 
remain  as  the  subject-matter  of  a virtual  and 
tacit  appeal  to  succeeding  legislaturas. 
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fhe  office  here  in  question 
estabbshed,  the  author  of  the  draught  most 
approved  of  seems  to  be  the  person,  to  whom, 
ir  expected  to  be  found  willing  to  accept  of  it* 
the  offer  of  it  would  naturally  be  made.  ’ 

15.  But  the  choice  should  be  left  unfet- 
tered.  Be  the  literary  composition  ever  so  well 
penned,  fitness  for  the. office  would  not,  on  the 
part  of  the  author,  be  a necessary  consequence. 
Variousare  the  pointsof  appropriiate  aptitude, 
in  which,  relation  had  to  the  business  of  this 
office,  he  might  still  be  deficient.  Witnes?, 
aptitude  in  respect  of  health,  assiduity,  un- 
corruptness,  firmness,  gentleness,  qiiickness 
in  execution,  &c. 

16.  After  the  completion  of  the  code,  it 
might  not  improbably  be  a considerable  time, 
before  the  need  of  the  offer  thus  describcd 
would  manifest  itself. 

jReasons  for  the  above  described  open  mode. 

Tbey  are  constituted  by  the  advantages, 
which,  with  reference  to  the  greatest  happi- 
ness  of  the  greatest  number,  would  be  the 
result  of  it. 

1.  — Reason\.  The  chances, in  favoiirofthe 
aptest  possible  draught,  rendered  the  greatest 
possible.  The  more  draughts  sentin,  the  more 
will  there  be  for  those  to  choose  out  of,  to 
whom  it  belongs  to  choose. 

2.  — Rcason  2.  Tlie  greater  the  number  of 
draughts  sent  in,  the  greater  the  number  of 
those,  out  of  which,  portions  might,  upon 
occasion,  be  selected  for  the  amendment  of 
that  one,  whichsoever  it  were,  that  shall 
have  been  chosen  to  serve  as  the  principal 
basis  of  the  completed  work. 

3 Reason  3.  Advantages  derivable  from 

the  school  that  would  thus  be  established,  for 
functionaries  in  the  legislative  departments. 

4.  — Reason  4.  Advantages  from  the  school 
thus  established,  as  applied  to  the  case  of 
functionaries  in  the  judiciary  and  administra- 
tive  departments. 

Masters  in  these  schools,  the  authors  of 
the  proposed  codes : scholars,  the  rcaders  of 
these  same  codes.  Note,  that  in  this  branch 
of  art  and  science,  as  in  every  other,  the 
pleasantest  and  most  effectual  mode  of  Icarn- 
ing  is  by  teaching  ; — by  teaching,  or  at  Ie;ist 
endeavouring  to  teach. 

By  the  reading  of  books  and  articles  in  pe- 
riodical  works,  on  subjeets  belonging  to  this 
or  that  small  spot  in  the  field  of  legislation  — 
by  reading  in  this  way,  with  or  without  the 
hearing  of  speeches,  are  statesmen  formed  at 
present.  But  from  such  scattered  and  casnally 
visited  springs,  what  is  the  greatest  qnantity 
of  information  capable  of  being  derived,  in 
comparison  of  all  those  several  floods,  by 
each  of  which  the  whole  field  of  legislation 

and  government  will  be  covered? 

Trae  it  is,  that,  in  regard  to  offices  be- 
longing to  the  judicial  department,  the  same 
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observation  applies  to  these  as  that  which 
ñas  just  been  applied  to  the  proposed  tature 
cmitingent  office  of  conservator  of  the  laws. 
By  no  degree  of  aptitude,  be  it  ever  so  high, 
on  tlie  part  of  any  such  legislative  draught, 
can  any  absolutely  conclusive  ev’idence  be 
given,  of  aptitude  on  the  part  of  the  author, 
with  relation  to  any  of  these  certainly  and 
constantly  indispensable  offices.  Witness,  in 
addition  to  the  elements  of  aptitude  instanced 
in  that  case,  Huency  in  speech. 

So  likewise  in  regard  to  offices  belonging 
to  theseveral  branches  of  the  adininistrative 
department.  Further  e.templification  will  not 
hete  be  neeessary. 

Still,  as  far  as  it  goes,  still  even  with  re- 
fei  ence  to  every  such  office,  what  can  sc  ircely 
fail  to  have  a placéis — that  by  the  author- 
ship  of  an  intellectual  work,  so  matchless  in 
•lilficulty  lus  well  as  iniportance — in  the  extent 
jf  knowledge  as  well  as  correctness  of  judg- 
ment  neeessary,  — evidence  of  appropriate 
aptitude  — evidence  in  apre-eminent  degree 
probative — will  have  been  exhibited — exhi- 
bited  by  a no  inconsiderable  proportion  of 
the  whole  number  of  competitors. 

Objectlons  ansu'ered. 

1.  — Objecuon  I.  Fruitless  the  invitation : 
none  will  be  found  to  accept  it. 

Amnoer.  The  objection  has  been  antici- 
pated.  What ! — is  money  of  no  valué  ? — is 
power  of  no  valué  ? The  highest  of  all  blood- 
less  glories,  is  that  too  of  no  valué  ? Vain 
would  it  be  to  say  — despair  of  success  will 
drive  men  frorn  so  arduous  a work.  Not  it 
indeed.  In  each  man’s  eyes,  success  will  de- 
pend  — not  on  absoluto,  but  on  coroparative 
aptitude. 

But,  suppose  no  such  work  sent  in,  where 
istheevil?  Absolutely  none.  On  the  con- 
trary,  there  is  this  positivo  good : evidence 
given  to  the  subject  many  — evidence,  and 
that  of  the  most  conclusive  kind  — of  since- 
rity  on  the  part  of  their  rulers,  in  respect  of 
the  sacrifice  thus  inade  of  so  large  a portion 
of  power  to  the  universal  interest. 

2.  — Objection  2.  The  press  would  be  inun- 
dated  and  overloaded;  public  money  would 
he  wasted  in  the  publication  of  so  many  vo- 
luminous  compositions ; public  time  wasted 
in  the  eonsideration  of  thom. 

Anewer.  Strange  indeed  it  would  be,  if  the 
objection  were  not  completely  anticipated  by 
the  two  great  political  schools — ^by  the  school 
for  legislative  funotionaries,  and  the  school 
for  executive  functionaries,  as  above.  For  any 
the  most  tritiing  branch  of  art  and  Science, 
in  what  instance  was  any  the  most  incon- 
siderable school  ever  established  by  the  go- 
vernment  of  a country  at  so  small  an  ex- 
pense 

3 — Objection  3.  An  innovation  this:  un- 
precederited  this  open  mode  of  legislation, 


Answer.  True,  in  point  of  fact : but  what 
is  the  application  of  it  in  point  of  argument? 
Unprecedented  it  must  be  confessed  is  this 
open  mode,  on  the  part  of  men  whose  station 
is  in  that  place  from  whence  it  is  proposed 
that  the  invitation  should  come.  Unprece- 
dented : but  why  ? Only  because,  in  breasts  so 
stationed,  pre-eminent  regard  for  the  greatest 
happiness  of  the  greatest  number,  in  prefer- 
ence  to  all  particular  and  thence  sinister  in- 
terests,  is  unprecedented. 

4 Objection  4.  By  the  adoption  of  this 

open  mode,  the  two  situations  of  representa- 
tivos and  constituents  would  be  con/banded  .* 
the  power  that  had  been  transferred,  would 
thus  be  given  back. 

Answer.  What  if  it  were — what  if,  for  the 
purpose  of  passing  condemnation,  a word  to 
which  a dyslogistic  sense  stands  associated, 
such  as  the  word  confusión,  could,  without 
impropriety,  be  applied?  Suppose  not  only 
these  but  all  other  situations  confounded, 
where  would  be  the  evil,  if,  by  such  confu- 
sión, the  greatest  happiness  of  the  greatest 
number  would  be  increased  ? 

Not  that  there  is  any  such  thing  as  con- 
fusión  in  the  case.  True  it  is — that,  by  every 
exercise  given  to  the  legislative  function,  a 
power  is  exercised : for,  of  this  function,  the 
exercise  is  confined  to  a comparatively  small 
number,  all  others  being  excluded  from  it:  to 
that  function,  therefore,  power  is  effectually 
attached.  But,  by  the  very  supposition,  from 
the  exercise  of  the  function  here  proposed 
to  be  laid  open  to  every  man,  no  man  is  ex- 
cluded. Here,  therefore,  no  power  has  place. 
True  it  is,  what  is  proposed  is  — that  a ser~ 
vice  be  performed:  a Service  which,  if  well 
performed,  will  be  the  most  beneficial,  as 
well  as  the  most  difficult,  of  all  Services : 
but  still,  by  the  performance  of  it,  though 
it  were  by  ever  so  great  a multitude,  not  an 
atom  of  power  would  be  exercised.  ^ 

Reasons  for  not  giving  to  members  of  the  le- 
gislative body  the  exclusive  faculty  of  fur- 
nishing  original  draughts:  — of  furnishing 
them  in  this  extraordinary  case,  as  has  been 
hitherto  everywhere  the  practice  in  all  or- 
dinary  cases. 

1.  — Reason  1.  Tbey  have  no  time  appli- 
cable  to  it. 

The  composition  of  a body  of  law, — which 
is  to  be  at  the  same  time  all-comprehensive, 
and  on  every  point,  by  means  of  a perpetual!/ 
interwoven  rationale,  justifíed  and  expiained, 
— presents  of  itself  an  irresistible  demand  for 
the  whole  quantity  of  applicable  time,  at  the 
disposal  of  whatsoever  individual  raay  be  en- 
gaged  in  it : if  so,  then,  in  the  case  of  every 
individual  possessing  any  share  in  the  aggre- 
gate  of  legislative  power,  if  any  part  of  his 
time  be  employed  upon  this  work,  the  con- 
sequence  is^tbat  either  the  ordinary  fuñe- 
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tion  called,  or  Hable  to  be  called,  continually 
iiito  exercise  by  the  exigencies  of  the  day,  or 
else  this  extraordinary  function,  or  both  the 
One  and  the  other,  will  of  necessity  be  ne- 
glected. 

In  the  practical  resiilt  of  this  reason,  is 
comprised  (it  may  be  observed)  an  exclusión 
put  upon  the  members  of  the  legislativo  body, 
as  to  the  function  of  drawing  up  any  such 
draught.  It  applies  not  however  to  the  per- 
sons  — . this  exclusión : — it  applies  only  to  the 
time  .*  and  as  to  time,  it  applies  not  to  any 
portion  other  than  that  which,  by  their  en- 
gagement,  stands  appropriated  to  the  ordinary 
duties  of  such  their  situation.  It  applies  not 
to  the  exclusión  of  any  draught  already  pre- 
pared by  any  member,  antecedently  to  the  day 
on  which  the  all-comprehensive  invitation 
shall  have  been  resolved  upon : it  applies  not 
to  any  portion  of  time  subsequent  to  that, 
during  which  his  exercise  of  those  same  ordi- 
nary functions  is  continued : it  is  therefore 
no  bar  to  his  entering,  immediately  after  such 
invitation,  upon  the  task  of  penning  such  a 
draught,  provided  that  on  that  occasion  he 
vacates  his  seat. 

Objection  to  the  above  temporary  exclusión. 
Presence  of  the  author  necessary  for  expla- 
nation  and  justification.  What  (it  may  be 
asked)  must  be  the  condition  of  any  such  ori- 
ginal draught,  if  the  author,  of  whose  vievvs 
it  is  the  expression,  is  not,  at  the  time  of  its 
heing  on  the  carpet,  enabled  by  his  presence 
tosupply  such  explanations  and  justifications 
as  may  be  requisite  for  the  support  of  it  ? 

Answer  1 . To  the  case  of  an  original  draught 
of  the  ordinary  kind  — of  a draught  contain- 
ing  nothing  but  an  assemblage  of  expressions 
of  will,  without  anything  whatever  in  the 
shape  of  reason  for  the  justification  or  expla- 
nation  of  it,  — true  it  is,  this  objection  would 
apply  with  no  inconsiderable  forcé.  But,  in 
the  case  of  an  original  draught  of  the  sort  here 
in  question,  an  instrument  of  explanation 
and  justification  is  by  the  supposition  always 
present : and  this  too  in  a form  beyond  com- 
parison  more  apt  than  any  that  could  be  given 
to  a set  of  impromptuary  and  orally  defivered 
observations  : more  apt,  namely,  in  clearness, 
correetness,  completeness,  conciseness,  compact- 
ness,  methodicalness,  consisteney  (meaning,  ex- 
emption  froin  inconsisteney) : naturally,  not 
to  say  necessarily,  more  apt,  and  that  to  an 
indefinite  degree. 

2.  The  original  draught,  whatever  it  be, 
Deing  given  in,  the  having  composed  it  is  no 
bar  to  the  author’s  being  a member  of  the 
assembly  in  which  it  is  the  subject  of  discus- 
«ion. 

In  truth,  supposing  him  not  to  be  a mem- 
ber, he  niight  througbout  the  discussion  be 
present,  with  the  faculty  of  giving  his  assist- 
ance  to  both  those  purposes.  Nothing  more 
natural,  because  nothing  more  obviously  use- 


M,  and  as  it  should  seem  unexceptionable. 
His  not  having  the  power  of  a member,  is  no 
reason  why  the  assembly,  and  through  the 
assembly  the  nation,  should  not  have  the  fa- 
culty of  receiving  from  him  this  Service. 

2.  _ Reason  2,  By  the  competition  thus 
proposed,  a hridle  will  be  applied  to  the  power 
of  the  constituted  autborities : a hridle,  and 
that  an  unexceptionable  and  indispensable 
one. 

The  need  of  this  tutelary  instrument  has 
for  its  cause  the  influence  of  sinister  interest : 
that  particular  interest,  by  which,  in  case  of 
competition,  and  to  the  extent  of  the  compe- 
tition, every  individual  is  prompted  to  make 
sacrifice  of  the  happiness  of  all  besides  to  his 
own  individual  happiness : in  every  situation 
every  individual  prompted,  and,  in  every  po- 
litical  situation,  in  proportion  to  the  power 
and  influence  attached  to  that  situation,  en- 
abled, to  make  this  sacrifice : say  the  sinister 
sacrifice. 

Behold  now  what  this  bridle  is,  and  how 
it  is  that,  by  the  unlimited  number  of  original 
draughts  let  in  by  the  proposed  open  mode,  it 
is  applied.  By  the  supposition,  each  draught 
comes  provided  with  its  ratiovale;  and  true 
it  is  that,  by  that  same  rationale,  as  above 
mentioned,  a bridle  is  applied,  ñor  that  an 
inefficient  one  : applied,  namely  to  the  mouth 
of  the  author  of  that  same  draught.  Small, 
however,  will  be  the  utmost  tutelary  forcé 
of  that  one  bridle,  compared  with  that  which 
may  be  applied  by  the  aggregate  of  all  the 
several  draughts,  with  their  respective  ratio- 
nales,  to  which,  in  a number  altogether  in- 
definite, it  is  the  object  of  the  here-proposed 
arrangement  to  gi  ve  birth.  The  bridle  which, 
in  this  shape,  each  man  makes  for  his  own 
mouth,  will  of  course  be  as  ligbt  and  soft  as 
he  thinks  he  can  venture  to  make  it.  Let 
any  one  therefore  judge,  how  inadequate  the 
forcé  of  this  one  check,  and  that  applied  by 
so  partial  a hand,  cannot  but  be,  wíien  com- 
pared with  the  United  forcé  of  all  those  In- 
struments of  salutary  controul  which,  in  an 
indefinite  number,  he  sees  about  to  be  applied : 
appHed  by  so  many  diíFerent  hands,  preservad, 
all  of  them,  by  the  very  nature  of  tbe  case, 
from  all  partiality  in  his  favour : Instruments, 
which  though  not  made,  any  of  them,  for  his 
mouth  in  particular,  will  not  be  tbe  less  eífec- 
tive. 

Of  this  composite  bridle,  the  tutelary  forcé 
will  apply  itself  successively  to  both  situa- 
tions ; in  the  first  instance,  to  that  of  the 
framers  of  the  several  original  draughts,  on 
which  the  several  members  of  the  legislatura 
are  to  sit  as  judges,  and  when  it  has  produced 
its  effect  in  that  quarter,  then  to  the  situation 
of  members : to  the  legislators  tbemselves, 
when  oceupied  respectively  in  the  formation 
of  their  several  judgments,  and  in  the  consi- 
deration  of  the  Hne  of  conduct  to  be  pursucU 


CODIFICATION  PROPOSAL  — PART  I.  ARGUMENTS.  [§  5. 


by  them  in  consequence.  In  the  cose  of  eact 
individual  draughtsman,  fhe  controul  has  for 
its  cause,  the  anticipated  view  of  the  body  of 
infonnation,  that  may  come  to  have  been  fur- 
nished  by  the  several  rationalized  codes  sent 
in  by  his  competitors : in  the  case  of  the  legis- 
lator,  it  is  the  actual  view  of  them  when  sent 
in.  When  the  collection  of  them  has  been 
completed,  each  member  of  the  legislature, 
according  to  the  measure  of  his  zeal  and  in- 
dustry,  will  of  course  compare  them  with  one 
another  in  his  own  mind,  and  out  of  such  of 
them  as  appear  to  him  worthy  his  attention, 
he  will  form  for  himself  the  substance  of  a 
ne  w draught,  composed  of  whatsoe  ver  arrange- 
ments  have  obtained  his  preference.  In  this 
new  draught,  in  what  way  soever  the  compo- 
nent  parts  of  it  may  have  been  put  together, — 
wlietber  in  the  letter-press  or  only  in  his  own 
mind, — i\ie  rationale  will  be  the  standard  of 
comparison,  by  which  the  text  of  each  arrange- 
inent,  in  each  several  draught,  will  be  judged 
ofby him;  and,  ofthe  correspondent  portions 
of  text,  will  be  composed  the  aggregate  of  the 
several  arrangements,  to  which  his  duty  will 
be  calling  upon  him  for  his  support.  More- 
over  in  this  same  aggregate,  each  private 
individual,  whose  attention  is  applied  to  the 
subject,  will  see  the  ground  of  whatever  judg- 
ment  he  puts  himself  in  a way  to  pronounce 
— whether  in  the  general  character  of  mem- 
ber of  the  tribunal  of  public  opinión,  or  in  the 
particular  character  of  constituent,  on  tne  con- 
duct  of  his  representativo,  on  the  occasion  of 
the  judgment  passed  by  him  on  the  subject  of 
the  Work,  in  the  aptitude  of  which  the  whole 
nation  has  so  deep  an  interest. 

Reader,  be  not  alarmed  by  the  idea  of  the 
possibleimmensity  of  the  supposed  aggregate. 
The  State  of  things,  which  in  an  eminent  de- 
gree  seems  probable,  is  — that,  be  the  number 
of  the  draughts  what  it  may,  of  some  one  of 
them  — the  most  apt  upon  the  whole  — the 
consistency  will  be  such,  that  if  it  be  employed 
in  any  part,  it  will  be  employed,  almost  to  the 
exclusión  of  all  others ; and  that  the  only  use 
made  of  these  others,  will  be  the  deriving  from 
this  and  that  one  of  them,  an  amendment  for 
this  or  that  particular  imperfection,  that  may 
have  been  observad  in  the  fundamental  work. 

^ A pattern  of  this  sort  being  in  every  man’s 
view  — a literary  composition,  of  which,  in 
every  part,  the  component  words  stand  deter- 
mined  conceive  now  the  advantage,  with 
which,  in  his  capacity  of  censor,  every  citizen 
will  be  enabled  to  act,  while  calling  to  account 
this  or  that  member  of  the  legislativo  body, 
in  respect  of  the  code,  or  any  part  ofthe  code] 
to  which  his  concurrence  has  been  given:— ^ 
“ Behold  this  and  this  wijit  arrangement  in  the 
draught  that  has  your  support  — to  arrange- 
ments, the  unfitness  of  which  stands  demon- 
strated  in  the  portion  you  see  of  the  rationale 
belonging  to  this  other  draught.  Behold  the 


draught,  in  which  are  this  and  thisyit  arrange- 
ment, which,  in  your  draught,  though  in  the 
corresponding  parts  of  its  rationale  their  fit- 
ness  stands  so  conclusively  demonstrated,  are 
not  to  be  found  1 With  the  so  much  better 
lying  before  you,  wherefore  is  it  that  you  have 
given  preference  to  the  worse  ? For  such  pre- 
ference, what  justification,  what  apology,  can 
you  produce  ?”  Of  this  nature  are  the  ques- 
tions,  by  the  fear  of  which  the  bridle  is  ap- 
plied. 

Compared  with  a judgment  formed  with 
such  a pattern  for  its  ground, — how  vague 
and  ungrounded  must  be  the  best  grounded 
judgment,  which,  in  relation  to  the  subject 
matter  in  question,  can  be  formed  ! — formed, 
even  by  the  best  constructed  mind  in  the  pre- 
sent  State  of  things  I Neither  for  approbation, 
ñor  thence  for  disapprobation,  is  anything,  ap- 
proaching,  though  at  ever  so  wide  a distance, 
to  a determinate  ground,  to  be  found  any- 
where,  by  any  man  : nothing  better  than  the 
ever  indeterminate,  and  everchanging,  as  wcll 
as  ever  inadequate,  stock  of  such  crude,  in- 
correct,  incomplete,  mutiially  and  perpetually 
discordant  conceptions,  as  may  be  found  ex- 
tractible  from  the  existing  stock  of  literary 
matter,  belonging  to  the  several  departments 
of  legislation  and  government : with  or  with- 
out  the  addition  of  such  informatiou  and  ad- 
vice,  as  it  may  happen  to  him  to  have  obtained 
from  this  or  that  other  man,  whose  concep- 
tions  and  judgment  have  been  derived  frorn 
the  same  muddy  source:  both  judgments  all 
the  while  exposed,  and  without  warning,  to 
the  delusive  influence  of  all  those  Jallacies, 
and  other  Instruments  of  delusion,  with  which 
the  whole  field  of  government  is,  in  every 
portion  of  it,  so  abundantly  infested. 

Deteriorated  rather  than  improved,  is  this 
fluctuating  standard,  this  ever  changing  pat- 
tern, by  such  flashes  of  eloquence,  addressed 
so  much  more  frequently  to  the  passions  than 
to  the  judgment  — those  momentary  lights, 
of  which  orally  delivered  speeches  are  in  so 
large  a proportion  almost  unavoidably  com- 
posed. The greatest-happmess  principie,  with 
its  mild  and  steady  radian  ce,  will  be  an  ex- 
tinguisher  to  all  such  false  lights. 

Antecedently  to  the  formation  of  the  sort  of 
pattern  here  described,-.-in  forming  a judg- 
ment in  relation  to  what  on  this  or  that  part 
of  the  field  the  law  ovght  to  be,  the  condition 
men’s  minds  are  in,  is  analogous  to  that  in 
which,  on  so  large  a portion  of  that  field,  they 
are,  in  relation  to  what  the  law  is : namely, 
on  that  portion  of  it  which  is  under  the  do- 
minión of  that  spurious  and  fictitious  substi- 
tute  to  really- existing  law — that  fictitious 
offspring  of  each  man’s  imagination  — so  im- 
properly  though  generally  designated  by  the 
ñame  of  unwritten  or  common  law. 

Not  only  to  any  represen  tati  ve  of  the  people 
may  questions,  with  this  ground  to  them,  be 
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8d(Ir6S86d,  but  to  sny  otter  sharer  in  legisla- 
tive  power,  whose  situation  is  accessible : not 
only  to  the  situation  of  representativa  of  the 
people  does  the  corresponding  bridle  apply, 
but  to  that  of  any  servant  of  the  monarch  in 

the  situation  of  minister : of  minister : for, 

es  to  the  fleshly  idol  of  which  the  minister  is 
the  priest,  deafness  as  well  as  dumbness  are 
of  the  number  of  his  attributes. 

Not  only  by  a constituent,  to  a candidato 
for  the  situation  of  representative,  on  the 
occasion  of  an  election,  — but  by  any  indivi- 
dual whatever,  and  on  every  occasion,  so  his 
situation  be  but  an  accessible  one,  may  the 
Bort  of  questions  above  exemplified,  searching 
as  they  are,  be  addressed. 

If  appropriate  moral  aptitude  in  perfection, 
seconded  by  appropriate  intellectual  and  ac- 
tive aptitude  in  correspondent  perfection  — 
if  eonsummate  wisdom  and  consummate  talent 
under  the  guidance  of  consummate  virtue,  be 
not  among  the  never-failing  accompaniments 
of  power  — if,  in  a word,  for  the  security  of 
the  subject  many,  a bridle  in  any  shape  to  the 
power  of  the  ruling  few,  be  needful,— a softer 
and  less  galling  bridle  than  the  one  here  pro- 
posed  — a softer  and  less  galling  one,  whatso- 
ever  may  be  its  efficiency  — cannot  easily  be 
imagined.  Whatsoever  be  the  constitution  it 
íinds  established,  not  any  the  slightest  cbange 
vvould  it  produce  or  so  rnuch  as  hint  at, 

Even  under  a puré  monarchy,  if  in  such  a 
government  a bridle  in  any  shape,  applied  to 
the  mouth  of  the  earthly  representative  of 
the  Divinity,  in  any  part  of  the  field  of  his 
dominión,  could  be  endurable,  — a bridle  in 
this  shape  might,  not  impossibly,  be  endured. 
In  the  penal  and  the  civil  portion  of  the  field, 
it  would  be  so,  if  in  any.  As  to  the  consti- 
tutional  portion,  on  which,  under  this  form 
of  government,  nothing  reasonable  can  be  said 
in  support  of  anything  that  has  place,  — on 
which,  darkness,  siience,  and  motionless  pros- 
tration  on  the  one  part  are  the  indispensable 
means  of  security  on  the  other,  — on  this 
domain,  tlie  touch  of  a feather  in  the  shape 
of  a bridle  would  be  intolerable : the  more 
efficiently  contributory  an  arrangement  were 
demonstrated  to  be  to  the  greatest  happiness 
of  the  greatest  number,  the  more  intolerable 
would  the  sight  of  it  be  to  the  supremely 
ruling  one,  with  his  sub-ruling  few. 

Discarding  now  all  these  flattering  suppo- 

sitions, take  in  hand  the  sad  case,  which 

as  yet  has  at  all  times  and  everywhere  been 
in  this  respect  the  only  real  one.  Proposed 
code,  none  visible,  but  the  one,  whatever  it 
be,  which  has  had  the  seat  of  power  — of 
irresistible  power  — for  its  birthplace.  Out 
frora  it  comes  the  draught, — and  in  every 
part  oí  the  field,  be  its  inaptitude  ever  so  por- 
tentous,  this  it  is  that  must  have  the  stamp 
of  authority  upon  it  — this  or  none.  All  bet- 
ter  oncs  have  been  kept  out  oí  existence. 


Would^  aiiy  man  wish  to  see  in  how  high  a 
degree  inimical  to  the  greatest  happiness  of 
the  greatest  number,  a proposed  code  is  ca- 
pable  of  manifesting  itself?_of  manifesting 
itself,  after  all  the  lights,  which,  down  to  the 
present  time,  have  been  spread  over  the  field 
of  its  dominión  ? — let  him  turn  to  the  work, 
with  which,  in  the  character  of  a penal  code* 
Spain,  while  this  page  is  penniiig,  is  still 
menaced. 

Section  6. 

The  greatest  happiness  of  the  greatest  num- 
ber requires  — that,  for  the  drawing  of  any 
such  draught,  no  reward  at  the  public  ex- 
pense be  given.  At  adáilional  expense, 
reward  none, 

Of  the  above  - described  unexpensive  plan, 
the  advantages  cannot  be  more  clearly  brought 
to  view,  than  by  bringing  to  view  the  several 
detrimental  eflhcts,  produced  or  hable  to  be 
produced,  by  the  expensive  one. 

In  this  as  in  other  instances,  where  Service 
is  proposed  to  be  called  for,  in  behalf  of  the 
public,  at  the  hands  of  individuáis,  ~ a na- 
tural enough  conception  is  — that,  by  facti- 
tious  reward,  allotted  to  the  parpóse  at  the 
public  expense,  a proportionable  degree  of 
aptitude  may  probably  be  obtained  for  the 
work : a degree  greater  than  could  othcrwise 
be  obtained  for  it:  insomuch  that  the  higher 
the  reward,  the  greater  is  the  probability  of 
the  highest  possible  degree  of  aptitude. 

On  an  attentive  examination,  so  far  will 
this  be  from  being  foiiiid  to  be  the  case,  that 
by,  and  even  in  the  direct  proportion  of  the 
magnitude  of  such  factitious  reward,  will  the 
probability  of  the  highest  possible  degree  of 
aptitude  be  seen  to  be  diminished. 

From  any  such  factitious  reward,  the  fol- 
lowing  are  in  detail  the  evil  effe^ts  that  will 
be  seen  to  be  the  result : effects  either  as  de- 
trimental to  the  degree  of  aptitude  in  relatiou 
to  the  work  in  question,  or  as  productivo  of 
evil  in  this  or  that  other  shape ; — 

1 Evil  1.  The  eíFect  of  the  reward  is  — 

to  give  birth  to  so  much  expense  : and  it  will 
immediately  be  seen,  that  this  expense  is  not 
merely  useless,  but  worse  than  useless.  Say, 
Expense  wasted. 

‘2.— Evil  2.  The  tendency  of  the  reward 
is  to  lessen,  instead  of  increasing,  the  number 
of  apt  competitors : thence  the  probability  of 
the  highest  degree  of  aptitude  is  lessened 
instead  of  increased.  Say,  Number  of  compe- 
titors lessened. 

3.  — Evil  3.  The  tendency  of  the  reward 

is to  place  the  work  in  hands  less  apt, 

instead  of  more  apt,  than  those  in  which  it 
otherwise  would  have  been  placed.  Say,  Less, 
not  more  <ipt  hands,  — the  result. 

4. _£ui7  4.  The  tendency  of  the  reward 

jg to  produce  precipítate  execution,  thence 
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comparative  inaptitude,  or  else  extra-delay, 
up  to  ultímate  non-performance,  according  to 
the  mode  of  payment  in  respect  of  time.  Say, 
Precipitation,  or  else  delay  up  to  non-p,erfor- 
mance,  the  result. 

5.  — Evil  5.  The  effect  of  the  reward  is 

to  deprive  the  public  of  the  benefit  of  all 

such  Works  as,  how  useful  soevcr,  would  not 
in  point  of  extent  be  adefjuate  to  the  desired 
piirpose.  Say,  Useful,  though  not  adequately 
ejctensive,  performances,  excluded. 

6 Evil  6.  The  effect  of  the  factitious 

reward  is  — to  lessen  the  number  of  the  in- 
Btances,  in  which,  by  the  natural  reward  alone, 
proofs  of  aptitude  for  political  Service  in  va- 
rious  shapes  would  be  brought  to  view.  Say, 
Leyislation  school  narrowed. 

Now  for  a few  explanations : — 

Evil  1.  Expense  wasted.  — True  it  is  — 
that  if,  by  increase  of  remuneration,  any  rea- 
sonable  promise  of  a corresponding  increase 
of  aptitude  were  afforded,  — the  highest  re- 
ward, that  could  with  any  chance  of  success 
be  proposed,  could  not  be  too  great.  But, 
whether  any  such  promise  could  be  afforded 
may  now  be  seen. 

Evil  2.  Number  of  competitors  lessened.  — 
It  will  be  lessened  by  the  non-appearance  of 
all  such  otherwise  apt  competitors  as  by  the 
apprehension  of  the  want  of  interest  (in  the 
English  phrase)  of  the  want  oí protection  (in 
the  French  phrase)  — in  a word,  of  the  want 
of  appropriate  favour  in  the  eyes  of  those  on 
whom  the  choice  depends,  will  be  deterred 
from  entering  the  list. 

By  the  introduction  of  factitious  reward  in 
the  shape  in  question,  the  case  would  be  ren- 
dered  a case  of  patronage : of  patronage,  in 
the  hands  of  the  person  or  persons,  on  whom 
the  choice  of  the  individual  or  individuáis  to 
whom  the  service,  with  its  reward,  shall  be 
allotted,  depends.  As  to  patrons,  and  their 
number,  — they  may  be  mauy,  few,  or  one  : 
the  whole  Icgislative  assemb'.y,  for  example, 
a legislativa  committee  of  the  assembly,  a 
council  of  ministers,  the  president  of  the 
legislation  committee,  or  the  minister  of  jus- 
tice.  With  respect  to  the  result  in  question, 
no  one  of  these  diversifications  will  make 
any  considerable  difference.  In  the  eyes  of 
every  person  in  the  situation  of  patrón  — in 
the  eyes  of  every  person  in  the  situation  of 
protege,  — the  reward  will,  in  the  ordinary 
course  of  things,  be  at  the  least  the  principal 
object ; the  Service,  if  an  object  at  all,  at  the 
utmost  a subordínate  one.  But,  the  greater 
the  reward,  the  greater  in  all  these  several 
eyes  will  be  the  ratio  of  its  importance  to 
that  of  the  service : the  greater  the  reward, 
the  less  therefore  will  be  the  chance  the  ser- 
vice ba.s  of  being  in  the  highest  degree  well 
performed. 

Evil  3.  Less,  not  more  apt,  hands,  — the 
T€suU  — Unlcss  any  adequate  reason  can  be 


shown  to  the  contrary,  the  chance  in  favour  of 
the  best  possible  workmanship  will  of  course 
be  diminished  by  every  dirainution  in  the  num- 
ber of  the  candidates : and,  the  number  of 
the  candidates  being  (suppose)  the  same,  the 
chance  in  favour  of  the  best  possible  work- 
manship will  again  be  diminished,  by  every 
dimimition  that  can  be  shown  to  be  effected, 
in  the  aggregate  aptitude  ofall  the  candidates. 
But,  for  a work  of  the  sort  in  question,  the 
probability  in  favour  of  aptitude  on  the  part 
of  the  workmen  is  rather  diminished  than 
increased,  by  that  felicity  of  connexion,  of 
which,  as  above,  interest  in  the  English  sense, 
protection  in  the  French  sense,  is  the  natural 
result.  For  superior  aptitude  in  tbisdine,  the 
most  intense  and  persevering  hahit  of  scrutiny 
and  reflection,  with  a correspondent  and  ade- 
quate stock  of  Information  for  the  subject- 
matter  of  it,  is  not  too  much  : and  such  habU. 
is  more  likely  tobe  persevered  in,  such  stock 
more  likely  to  be  laid  in,  by  one  who,  as  the 
phrase  is,  has  mixed  little  with  the  world-^ 
in  the  high  world — in  the  aristocratical  world 
in  all  its  several  orbs,  — than  by  one  who  has 
mixed  much.  A person  not  known  to  the  pa- 
trón, whoever  he  be,  cannot  be  an  object  of 
bis  choice  : of  those  who  are  known  to  him, 
he  who  in  his  eyes  is  the  most  agreeable  ob- 
ject, stands  a better  chance  of  experiencing 
his  support,  than  he  who,  even  in  those  same 
eyes,  is  in  the  highest  degree  possessed  of  ap- 
propriate aptitude,  with  relation  to  any  such 
dry  work. 

True  it  is  — that,  to  the  apt  compositíon  of 
a work,  by  which  the  condition  of  all  classes 
from  the  lowest  to  the  highest  is  undertaken 
to  be  disposed  of,  while  for  its  success  it  de- 
pends upon  the  state  of  the  human  mind  in 
all  those  several  classes,  — opportunities  for 
the  observation  of  it  should  not,  in  the  in- 
stance  of  any  of  them,  have  been  altogether 
wanting.  But,  for  this  purpose,  a slight  in- 
tercourse  will,  in  each  instance,  be  sufficient* 
slight  is  the  intercourse  that  will  be  sufficient 
to  convince  an  attentive  observer,  that,  where 
literary  culture,  intellectual  and  moral,  has 
not  been  altogether  wanting  or  deplorably 
misapplied,  the  degree  of  regard  for  the 
greatest  happiness  of  the  greatest  number  is 
rather  in  the  inverse  than  in  the  direct  ratio 
of  a man's  elevation  in  the  conjunct  scales  of 
opulence,  power,  and  factitious  dignity.  The 
less  the  need  a man  feels  of  the  good  will  of 
others,  the  less  solicitous  will  be  his  endea- 
yours  to  possess  it,  and,  that  he  may  possess 
it,  to  deserve  it. 

Evil  4.  Precipitation  or  else  delay,  up  to 
non-performance,  a natural  result. — Of  preci- 
pitation, the  effect  as  applied  to  the  case  in 
question  is,  as  the  term  in  a manner  supposes, 
on  the  part  of  the  work,  inferiority  of  apti- 
tude. In  the  instance  of  the  most  apt  work- 
man,  the  time  allotted  for  the  work  not  being 
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Bufficient  for  the  purpose  of  giving  to  it  so 
high  a degree  of  aptitude  as  ¡t  woiild  other- 
wise  have  possessed,  aptitude  in  the  work  vvill, 
in  a correspondent  degree,  be  diminisbed. 

If  imnecessary  delayhas  place,  and  in  pro- 
portion  as  it  has  place— i.e.  if  the  time  al- 
lotted  for  the  completion  of  the  work,  and 
thence  for  the  receipt  of  the  reward,  is  greater 
than  what  is  necessary  for  giving  to  it  its  best 
chance  for  possessing  the  highest  degree  of 
aptitude — the  difference,  between  the  length 
of  time  appointed  and  the  length  of  time  that 
would  have  been  sufficient,  gives  the  length 
of  time,  during  which  the  advantages  resulting 
from  the  work  fail  of  having  place : which  is 
as  much  as  to  say — the  evils,  that  have  place 
in  the  as  yet  existing  state  of  things,  continué 
unremoved. 

If,  in  bis  view  of  the  matter,  the  interest 
of  the  workman  requires,  that  the  work  be 
performed  \^'ith  precipitation,  with  precipita- 
tion  it  will  of  course  be  performed:  and  from 
precipitation  comes,  as  above,  proportionable 
inapti  tilde. 

If,  in  bis  view  of  the  matter,  the  interest 
of  the  workman  requires,  that  the  task  be 
performed  with  delay,  with  delay  it  will  of 
course  be  performed : and  if,  in  his  view  of 
the  matter,  his  interest  requires  that  it  be  not 
ever  completed  by  hiin  at  uny  time,  it  will  not 
ever  be  completed  by  him  at  any  time. 

Of  these  several  cases,  no  one  is  altogether 
an  imaginary  one : of  the  one  last  inentioned, 
an  exernplifi catión  will  presently  be  brought 
to  view : and  by  this  one,  exemplification  in 
the  case  of  the  two  others  will  be  rendered 
unnecessary. 

Had  factitious  reward  in  tbis  case  been 
regarded  as  necessary,  and  accordingly  recom- 
mended, — a task  that  might  here  have  been 
callcd  for,  is  the  showing  by  what  course  both 
these  rocks  might  be  avoided ; and,  for  tbis 
purpose,  the  several  possible  modes  of  con- 
nexioii,  between  reward  and  service,  with 
refereiice  to  time,  might  have  required  to  be 
brought  to  view  in  full  detail.  As  it  is,  no- 
thing  more  belongs  to  the  purpose  than  what 
is  necessary  to  the  giving  of  a tolerably  dis- 
tinct  conception,  ot  the  advantage  in  this 
respect  possessed  by  the  gratuitous,  as  com- 
pared with  the  stipendiary  mode. 

For  exemplification,  here  follovv  a few  of 
the  inost  obvious  modes,  with  the  attendant 

evils: — , 

Mude  1 . Payment  none,  till  the  service  has 
been  completed ; and  a time  íixed,  within 
which,  on  pain  of  non-payment,  it  must  have 
been  completed : Evil,  actual  or  probable, 
precipitation ; thence,  on  the  partof  the  work, 
correspondent  inferiority  in  the  scale  of  apti- 

tude.  , • t 

Mode^.  Payment  none  till  the  service  has 
been  completed ; but  no  such  time  for  it  fixed . 
Eüil,  actual  or  probable,  precipitation,  with 
inferiority  as  above. 
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Mürfe  3.  Payment,  the  whole  at  once,  made 
or  (what  comes  to  the  same  thing)  secured, 
before  any  portion  of  the  service  has  been 
rendered : Evil,  actual  or  probable,  delay ; 
ending  or  not  ending  in  ultímate  non-perfor- 
mance, partial  or  total. 

Mode  4.  Payment  going  on  while  the  Ser- 
vice is  rendering,  or  supposed  to  be  ren- 
dering:  Evil,  delay,  ending  or  not  ending  in 
non-performance,  as  above. 

Mode  5.  Payment,  part  of  it  made  in  a mass, 
beforehand,  as  above ; other  part  in  instal- 
ments,  as  last  mentioned ; as  in  the  case  of 
a pensión,  for  a time  fixed  or  not  fi.ved,  limited 
or  not  limited : Evil,  delay,  ending  or  not  end- 
ing in  non-performance,  as  above. 

For  illustration  of  all  these  several  imagi- 
nary modifications,  a single  actually  exempli- 
fied  one  may,  it  is  believed,  suffice. 

Before  me  lies  the  unpublishcd,  and  cven 
undenominated,  yet  assuredly  authentic,  plan 
of  a still- existing  official  establishment  for 
the  production  of  an  all-comprehensive  code. 
State,  llussia;  year,  1804 : aggregate  annual  a- 
mountof  salaries,  roubles  of  that  time  100,000: 
pounds  sterling,  say  10,000 : this,  exclusive 
of  the  salaries  of  two  master  men,  by  one  of 
wbom  auspices  wcre  furnished,  by  the  other, 
labour,  or  the  appearance  of  it : crowning  sa- 
laries, over  which,  probably  in  consideration 
of  their  enormity  and  disproportionateness, 
a veil  of  secresy  is  spread.  Of  cach  salary, 
the  whole,  secured  to  each  workman  or  al- 
leged  workman,  so  long  as  the  work  reinained 
unfinished : the  work  finished,  to  each  pos- 
sessor  an  indeterminate  chance  for  the  con- 
timiance  of  a part,  possibly  even  the  whole 
of  it.  (See  in  page  33,  article  16.)  Such 
the  adjustment  of  nieans  to  ends.  Date,  4th 
of  Feliruary  1804.  In  August  1821,  no  such 
code  as  yet,  either  in  whole  or  in  parí : in- 
terval, 17^  years:  exclusive  of  the  unknown 
additions,  money  expended,  unless  engage- 
ments  have  been  violated,  iil70,000. 

Suppose  all  such  factitious  reward  out  of 
the  question,  none  ernployed  but  in  the  na- 
tural and  unexpensive  shape,  proposed  in  the 
last  preceding  section,  danger  is,  in  all  the 
several  above -mentioned  síiapcs,  either  ex- 
cluded,  or  at  least  lessened.  A time  (sup- 
pose) is  fixed : ñor  can  such  fixation  be  easily 
avoided.  Each  competitor,  if,  to  bis  own 
satisfaction,  be  is  able,  will  complete  his  work 
by  the  time.  But,  if  not  in  this  degree  able, 
he  will  not  on  that  account  give  up  the  puiv 
suit : he  will  either  send  in  his  work,  although 
it  be  in  what  to  him  appears  an  incomplete 
or  otherwise  imperfected  state,  and  thus  take 
his  chance  for  acceptance  in  the  first  instance ; 
or,  leaving  it  to  others  to  send  in  their  works 
by  the  time,  send  in  his  own  afterwards,  in 
the  hope  of  its  presenting  matter  capa  ble  ot 
being  ernployed  in  the  way  of  amendment 
to  whatever  draught  shall  have  recen  ed  the 
stamp  of  authority.  In  either  case,  appropn. 


AT  ADDITIONAL  EXPENSE,  REWARD  NONE. 
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ate  aptitiide,  in  vvhatsoever  shape  and  degree 
possessed  by  him,  wül  have  been  displayed : 
and,  with  or  without  the  honour  of  being  ag- 
gregated  to  the  body  of  the  law,  the  produce 
of  liis  labour  will  serve  as  evidence  of  his 
aptitude  for  official  sitiiation,  in  this  or  that 
other  and  more  tangibly  profitable  shape. 

Evil  5.  Useful,  though  not  adequately  ex- 
tensive,  performance  excluded. — The  evil  that 
presents  itself  in  this  shape  has  just  been 
brought  to  view. 

Evil  6.  Leyislation  school  narrowed.  — In 
whatsoever  shape  and  degree  appropriate  ap- 
titude, with  reference  to  the  sort  of  work  in 
question,  niay  have  been  displayed,  the  de- 
niand  for  fresh  exertions  in  the  same  line  can 
never  be  altogether  made  to  cease.  Not  even 
with  reference  to  the  time,  be  it  what  it  may, 
at  which  it  has  received  the  stamp  of  au- 
thority,  will  any  draught,  either  in  universal 
opinión  or  in  its  own  nature,  possess  the 
attribute  of  absoluto  perfection  : and,  even 
supposing  it  possessed  of  that  super-human 
attribute  with  reference  to  that  moment  of 
time,  fresh  times,  with  correspondent  States 
of  things,  will  continually  be  presenting  more 
or  less  demand  for  chango.  Sucli  will  be  the 
case,  ¡lerhaps,  as  long  as,  in  any  community 
whatsoever,  the  species  continúes  inexistence. 
Uut  at  the  present  moment,  at  how  vast  a 
distance,  in  the  best  organized  community, 
is  the  State  of  things  from  that  ideal  point ! 

In  respect  oí  for  ni,  including  method  and 
expression,  absoluto  exemption  from  all  need 
of  change  is  not  by  any  means  so  completely 
ideal  as  in  respect  of  substance.  In  respect 
of  method,  there  will  be  seen  to  exist  in  this 
case,  in  the  line  of  aptitude,  a point  at  which 
the  problem  of  the  highest  degree  of  that  qua- 
lity  will  have  been  solved:  solved,  in  such 
sort,  that  whatever  shall  from  time  to  time 
come  to  be  the  changos  made  in  respect  of 
substance,  no  further  advantage  remains  to 
be  obtained  from  change  in  respect  of  method. 
Even  in  regard  to  expression  — expression 
given  to  the  substance,  such  as  it  is  at  the 
time  in  question — this  point  may  not  be  ab- 
solutely  unattainable,  though  the  time  of  its 
attainment  will  not  arrive  so  speedily  in  this 
case  as  in  the  other.  But,  as  substance  changes, 
expression  undergoes  of  necessity  a correspon- 
dent change.  ^ Meantime,  in  regard  to  such 
men  as  from  time  to  time  shall  have  succeeded 
in  obtaining  this  or  that  change  in  respect  of 
substance,  the  nature  of  the  case  admits  not 
of  any  sufficient  assurance  that  they  will  all  of 
them  be  at  all  times  wiUing,  and  at  the  same 
time  able,  to  give  to  the  new  matter  a mode 
of  expression,  or  even  a method,  correspond- 
ing  in  every  point  with  that  which  it  found 
in  existence. 

Here,  then,  comes  the  demand  for  the  sort 
of  scientific  skill  alluded  to  in  the  last  sec- 
tion:  and  to  a supplj  of  this  skill,  the  le- 
gislation  school  herein  described  would  give 


commenceraent ; and,  after  coromencement, 
continuance : but,  to  the  establishment  of  tbia 
legislation  school,  the  perfectly  open  compe- 
tition  above  described  has  been  shown  to  be 
necessary. 

Supposing  these  objections  to  the  remune- 
ration  plan  well-grounded  and  conclusive,  in 
no  State  of  things  can  they  be  useless : in  no 
State  of  things  can  a plausible  demand  for  in- 
ducement  in  tbis  shape  be  altogether  wanting. 
For  example,  take  the  case  of  a legislation 
committee.  By  no  such  body  (it  may  indeed 
be  said,)  ñor  by  any  member  of  it,  can  remu- 
neration  in  any  shape  be  expected  or  received : 
to  no  such  portion  of  itself  could  the  legisla- 
tive  body  at  large  propose  to  make  any  such 
allowance.  True.  But  if  a rationale  is  to 
enter  into  the  composition  of  the  work,  it 
has  been  seen  how  plainly  impossible  it  is 
that  this  extraordinary  business  should,  by 
any  man  or  men  in  that  situation,  be  carrying 
on  at  the  same  time  with  their  part  in  the 
ordinary  business : always  remembered  that 
the  time  within  which  it  must  be  completed 
by  them  stands  limited  to  two  years : that 
being  the  utmost  time  anywhere  allotted  for 
the  continuance  of  their  authority.  This  be- 
ing supposed,  — then,  if  the  work  is  to  be 
executed  at  all,  comes  the  necessity  of  turn- 
ing  it  over  to  other  hands.  Thereupon,  in  a 
manner  altogether  natural,  comes  in  the  pro- 
posal  of  a remuneration.  Custom  and  shame 
would  have  concurred  in  forbidding  the  offer- 
ing  any  such  boon  to  their  own  hands ; but, 
this  being  a public  Service,  custom  would  seem 
to  require,  and  shame  would  not  forbid,  their 
offering  it  to  other  hands.  Hereupon  comes 
the  necessary  question,  as  above  — in  wbat 
patronizing  hands  shall  the  choice  of  the  ope- 
rative  hands  be  lodged  ? and,  let  the  answer 
take  what  shape  it  may,  then  come  the  evil 
consequences  that  have  heen  brought  to  view. 
Patronizing  hands  — say,  those  of  the  legis- 
lation committee  — say,  those  of  the  legisla- 
tive  body  at  large  — say,  those  of  the  chief 
of  the  State : in  a monarchy,  the  monarch’s ; 
in  a representative  commonwealth,  the  pre- 
sident’s : time  of  payment,  in  the  whole  or  in 
part — say,  antecedent  to  the  commencement 
of  the  Service  — say,  concomitant  with  the 
Service  — say,  posterior  to  the  conclusión  of 
the  Service : under  no  one  of  all  these  modi- 
fications  will  the  result  stand  clear  of  the 
evils  above  specified. 

Section  7. 

The  greatest  happiness  of  the  greatest  num- 
ber  requires — that  every  draught,  so  given 
in,  be,  from  beginning  to  end,  if  possible, 
the  work  of  a single  hand.  Hands  not  more 
than  one. 

On  a nearer  inspection,  this  position  will  be 
found  comnosed  of  two  distinguishablo  ones  t 
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lwo,  wbich,  standing  on  different  grounds, 
will,  at  the  outset,  require  to  be  distinguished. 
One  is — that  each  part,  considered  by  itself, 
should  be  the  work  of  not  more  than  oné 
hand : the  other  is  — that,  whatsoever  be  the 
mimber  of  the  parts,  they  should  be,  all  of 
them,  if  possible,  the  work  of  that  same  single 
hand. 

In  regard  to  each  part  taken  by  itself, 

the  ground  on  which  the  positioii  stands  is 

that  of  moral  aptitude  : two,  or  any  greater 
number  of  Workmen,  will  not  be  so  effectually 
disposed  totake  the  greatest  happiness  ofthe 
greatest  number  for  the  object  of  the  work, 
as  any  single  one  of  them  would ; comparative 
want  of  appropriate  probity  is  the  cause  of  the 
inferíority  in  this  case.  In  regard  to  the 
se veral  parts  taken  together, — the  ground 
on  which  the  position  stands  is  — that  of 
intellectul  and  active  aptitude : two,  or  any 
greater  number  of  workmen,  all  equal  in  good 
intention  and  skill  as  above,  but  taking  each 
one  of  them  a different  part  of  the  work,  will 
not  render  it  so  well  adapted  to  that  same 
end  as  any  one  of  them  would,  supposing 
him  to  execute  the  whole.  Want  of  consis- 
tency  in  the  workmanship,  is  the  cause  of  the 
inferiority  in  this  case. 

I.  In  the  case  of  each  part,  taken  by  itself, 
let  US  now  see  in  what  manner  appropriate 
moral  aptitude  on  the  part  of  the  workman, 
and  tlience  aptitude  on  the  part  of  the  work, 
as  far  as  depends  upon  such  aptitude  on  the 
part  of  the  workman,  are  affected  by  the 
number  of  the  hands. 

Upon  the  efficiency  of  the  inducements, 
whatever  they  are,  by  which  the  workman  is 
prompted  to  render  his  work  as  highly  cou- 
tributory  as  possible  to  the  greatest  happiness 
of  the  greatest  number,  in  despite  of  all 
temptation  oífered  by  sinister  interest  in  all 
its  several  shapes,  — will  depend,  so  far  as 
depends  upon  moral  aptitude  on  his  part,  the 
degree  in  which  the  work  will  be  contributory 
to  that  same  all-comprehensive  and  only  jus- 
tifiable  end.  But,  it  is  by  the  poyver  of  the 
popular  or  moral  sanction,  as  applied  by  the 
tribunal  o f public  opinión,  that  these  induc^ 
ments,  whatever  they  may  amount  to,  have  to 
be  applied.  In  the  case  of  this,  as  of  every 
other  sanction,  it  is  of  the  anticipation,  either 
of  eventual  evil  having  the  effect  of  punish- 
ment,  or  of  eventual  good  having  the  effect 
of  reward,  or  of  both  together,  that  the  in- 
ducement  will  consist.* 


• In  so  far  as  evil  having  the  effect  of  punish- 
ment  is  the  inducement,  responsibility,  i.  e.  expo- 
sure  to  eventual  punishment,  is  a word  which, 
in  this  ca.se,  is  in  possession  of  being  employed: 
it  is  by  his  sense  of  responsibility,  that  i^  by  his 
perception  of  this  exposure,  that,  ^ the  work 
what  it  may,  the  worlcman  is,  in  this  case,  in- 
duced  to  endeavour  to  make  good  work,  to  render 
his  work  in  this  or  that  way  contributory,  to  ab- 


Let  US  first  see  the  effect  of  multipUcity  in 
this  case,  in  diminishing  the  power  of  the 
tribunal  of  public  opinión,  in  so  fiir  as  depends 
upon  the  influence  of  evil  having  the  effect 
oí  punishment ; diminishing,  in  a word,  the 
degree  and  the  efficiency  of  responsibility. 

1.  The  greater  the  number  of  the  work- 
men concerned  in  the  work,  the  greater  is  the 
difficiilty  of  knowing,  in  case  of  bad  work- 
manship, who  are  to  blame,  and  which  is  most 
to  blame. 

Say  even  that  the  number  is  no  greater 
than  two ; still,  in  regard  to  blame,  every- 
thing  is  in  the  dark  : in  regard  to  each  dis- 
I tinguishable  part,  by  which  of  them  it  was 
brought  forward : from  which  of  them  it  re- 
ceiyed  the  most  strenuous  support:  in  the 
giving  support  to  it,  what  were  the  arguments 
— what  the  other  means,  if  any,  that  were 
employed. 

2.  The  greater  the  number,  on  wliom,  on 
this  as  on  any  other  occasion,  disapprobatiori 
falls,  the  lighter  it  falls  and  sits  on  each.  It 
keeps  floating  as  it  were  in  the  air,  not  know- 
ing where  to  settle ; and  no  sooner  does  it 
attempt  to  alight  on  any  one,  than,  like  a 
shuttlecock,  it  is  driveii  back  again,  or  driven 
on  against  another. 

3.  The  greater  the  number  of  the  work- 
men, the  more  ampie  and  efficient  is  the  ag- 
gregate  of  the  support  which  the  unapt  work 
will  be  apt  to  receive  everywhere,  in  the 
legislative  body,  and  even  in  the  nation  at 
large,  notwithstanding  its  inaptitude.  For, 
the  greater  the  number  of  the  workmen,  the 

stain  frora  rendering  it  in  this  or  that  way  detri- 
mental,  to  the  máximum  of  happiness. 

In  so  far  as  good  having  the  effect  of  reward 
is  the  inducement,  no  single  word  answering  to 
the  word  responsibility,  as  used  in  the  other  case, 
has  been  found : probability  of  recciving  eventual 
good,  having  the  effect  of  reward,  is  a phrase  by 
which  the  conception  máy  be  conveyed.  At  every 
tum,  he  whose  endeavour  it  Ls  to  avoid  conveying 
any  idea  that  shall  fail  in  cleamess,  correetness. 
or  coniprehensiveness,  finds  his  hand  arrested 
by  the  imperfection  and  intractabihty  of  lan- 
guage. 

In  general  acceptation,  responsibility  h«  re- 
ference  as  well  to  legal  tribunals  as  to  the  tribunal 
of  public  Opinión : as  well  to  the  power  of  the 
legal  sanction  as  to  the  power  of  the  popular  or 
moral  sanction : and,  as  the  forcé  of  tlie  legal 
sanction  is  in  general  so  much  more  irresistible 
than  that  ofthe  moral,  it  is  this  stronger  species 
of  inducement  that  in  general  is  more  conspicu- 
ousíy,  if  not  exclusively,  brought  to  yiew  by  it. 
But,  in  the  present  instance,  responsibility,  as 
towards  the  legal  tribunals  with  their  legal  sanc- 
tions,  has  no  application.  Where,  on  the  jiart  of 
a public  functionary,  the  act  in  question  is  no 
other  than  that  of  giving  introduction  or  sujipqrt, 
as  here,  to  a legislative  draught  — what  mav  in- 
deed  happen  tohim,  is_to  find  himself  rendered 
thereby  an  object  of  aversión  or  contempt : but 
what  can  scarcely  happen  to  him,  is  — to  ímd 
himself,  on  any  such  account,  subjccted  to  pu- 
nishment at  the  hands  of  the  law. 
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more  exlensive  will  be  the  aggregate  of  their 
several  connexions;  and,  the  more  extensive 
as  well  as  the  more  influential  those  connex- 
ions are,  the  more  efficient  will  be  the  sup- 
port  which  they  will  affbrd. 

The  reputation  of  the  bad  workmen  will 
be  supported  by  them  and  their  connexions 
for  the  sakc  of  them  and  their  connexions : 
and  for  the  sake  of  their  reputation,  the  re- 
putation of  the  bad  work  will  be  supported. 
For  a protection  to  particular  arrangements 
inimical  to  the  interest  of  the  greatest  num- 
ber,  rules  of  judging  inimical  to  that  interest 
will  be  devised  and  circulated.  Also,  for  the 
sake  of  ulterior  bad  arrangements,  bad  prin- 
cipies   the  fruitful  seed  of  such  bad  fruit. 

Everything  that  is  most  inimical  to  the  great- 
est happiness  of  the  greatest  mimber,  doesit 
iiot  find  in  one  single  word,  legitimacy,  one 
of  its  most  efficient  supports  ? 

Of  the  tribunal  of  public  opinión,  there 
niay  be  seen  in  every  country  two  sections : 
the  democratical,  and  the  aristocratical.  In 
each  section,  the  judgments  of  the  tribunal 
are  of  necessity  determinad  by  the  interest 
«f  the  judges:  by  what  are,  or  if  there  be 
any  difference,  by  what  are  sw/iposed  by  them 
to  be,  their  interests.  In  relation  to  every 
such  work,  and  the  conduct  of  the  workman 
or  workmen  on  the  occasion  of  it, — the  judg- 
ments of  the  democratical  section  of  tbis  same 
tribunal  will  be  more  or  less  favourable  or  un- 
favourable,  according  as  that  same  work  and 
that  same  conduct  are  regarded  as  being  more 
or  less  contributory  or  detrimental  to  the 
greatest  happiness  of  the  greatest  number : 
of  the  aristocratical  section  of  that  same  tri- 
bunal, the  judgments  will,  in  relation  to  that 
same  work  and  that  same  conduct,  be  more 
or  less  favourable  or  unfavourable,  according 
as  they  are  respectively  regarded  as  being 
contributory  or  detrimental  to  the  greatest 
happiness  of  the  ruling  and  influential  few, 
whatsoever  may  become  of  the  happiness  of 
the  subject  manxj — the  altogether  uninfluential 
or  less  influential  many.  To  the  aristocratical 
section  of  this  same  tribunal  can  scarce  fail  to 
belong,  in  the  case  of  the  sort  of  work  here 
in  question,  whatsoever  workmen  are  oceu- 
pied  in  the  composition  of  the  work.  The 
greater  the  number  of  these  same  workmen, 
the  more  efficient  therefore  is  the  support, 
which,  in  the  legislative  body,  a draught 

dravvn  by  such  hands  is  likely  to  receive 

to  receive,  in  whatsoever  degree  it  mayhave 
been  rendered  unapt  with  reference  to  the 
greatest  happiness  of  the  subject  many,  by 
attention  paid  to  the  particular  and  sinister 
interest  of  the  ruling  and  influential  few.* 

• Modes  of  support  to  a bad  work.  The  fol- 
lowing  may  serve  aa  an  exemplification  of  the 
devices  wont  to  be  employed,  for  the  purpose  of 
eluding  or  unduly  mitigating  the  judgment  of 
condemnation,  due  from  ihe  tribunal  of  public 


Thus  much  as  to  the  influence  of  a mul- 
tiplicity  of  workmen,  in  diminishing  the  effi- 
cieney  of  the  punitory  power  of  the  tribunal 
of  public  opinión,  as  operating  towarda  the 
suppression  of  bad  works.  Now  as  to  its 
influence  in  diminishing  the  efficieney  of  the 
remuneratory  power  of  that  same  tribunal,  as 
contributing  by  its  general  influence  to  the 
production  of  good  works : — 

1.  In  regard  to  the  whole  — the  general 
complexión  of  it  being  by  the  supposition  me- 
ritorious — in  regard  to  each  several  arrange- 
ment  contained  in  it,  the  greater  the  number 
of  the  workmen,  the  greater  will  be  the  dif- 
ficulty,  in  distinguishing  from  those,  if  any, 
to  which  no  share,  those  to  which  some  share 
of  the  honour  is  due ; and,  among  these,  in 
distinguishing  to  whom  the  greatest  share  is 
due. 

2.  The  greater  the  number  of  the  workmen, 
the  less  the  share  which  each  one  of  them  has 
in  the  aggregate  mass  of  the  honour  bestowed 
upon  the  work.  On  him  to  whom  it  is  in- 
debted  for  the  greater  part  or  even  the  whole 
of  the  aptitude  displayed  by  it,  it  may  hap- 
pen  that  no  more  honour  shall  be  bestowed, 
than  upon  hira  to  whom  it  is  not  indebted  for 
any  more  than  the  smallest  part,  or  than  upon 
him  to  whom  it  is  not  indebted  for  any  part. 

opinión,  to  the  author  or  autbors  of  a law  or  other 
authoritative  literary  composition,  adverse  to  the 
greatest  happiness  of  the  greatest  number : — 

1.  Weakening,  by  ungrounded  praise  expressed 
in  vague  generaiities,  such  conception  of  the  in- 
aptitude  of  the  work,  as  would  be  derived  from 
particular  examination  of  theseveraldistinguish- 
able  parts  in  it. 

2.  inereasing  the  uncertainty,  respecting  the 
parts  respectively  taken  by  the  several  declared 
collaborators,  in  respect  of  such  particulars  of  the 
work  as  are  found  incapable  of  being  justified. 

3.  Devising  and  circulating  false  reporta,  of 
circumstances  such  as  may  be  regarded  as  ope- 
rating in  justification  or  extenuation  of  miscon- 
duct  in  any  shape,  on  the  part  of  the  workman, 
in  relation  to  the  work. 

4.  Circulating  erroneous  or  exaggerated  con- 
ceptions,  of  the  general  meritoriousness  of  the 
disposition  and  conduct  of  the  several  collabora- 
t|prs : to  the  end  that,  by  the  sort  of  presumptive 
or  circumstantial  general  evidence  thus  afforded, 
of  superior  aptitude,  on  the  part  of  the  workman, 
and  thence  on  the  part  of  the  work, — whatsoever 
particular  and  direct  evidences  of  inaptitude  are 
afforded  by  the  texture  of  it,  may  be  outweighed 
in  the  minds  of  readers. 

6.  Circulating,  in  like  manner,  false,  or  exag- 
gerated or  erroneous  conceptíons,  to  the  prejudice 
of  any  such  more  apt  works  as  come  in  campe- 
tition  witli  the  one  thus  endea voured  to  be  sup- 
ported. 

Thus  it  is — that,  against  the  censure  due  from 
the  tribunal  of  opinión  to  an  unapt  work  of  the 
sort  in  question,  undue  support  is  given,  by  and 
in  proportion  to  the  number  and  influence  of  the 
functionaries  regarded  as  being  concemed  in  it; 
— support  given  to  it,  and  the  probability  of  its 
receivmg  the  ultimate  stamp  of  authority  in- 
creased. 


§7.; 

Prom  him  whose  share  in  the  merit  is  greatest, 
more  or  leas  of  the  honoiir  may  thus  be  drawií 
away,  by  the  others  and  their  connexions.  In 
its  endeQ^rour  to  fix  upon  the  proper  person, 
and  in  the  proper  proportion,  — honour,  froní 
causes  correspondent  and  opposite,  will  find 
M much  difficulty  in  this  case,  as  dishonour 
in  the  opposite  case.  Number  of  colleagues, 
suppose  Jiue:  parts  taken  by  them,  suppose 
imdistinguishable.  Here,  then,  he  who  had 
most  of  the  merit,  or  even  the  whole  of  it, 
may,  instead  of  the  whole  of  the  honour,  ha  ve 
no  more  than  a fifth  part  of  it. 

Thus,  by  means  of  the  multiplicity  of  the 
hands,  will  the  probability  of  the  ultímate 
adoption  of  the  mostapt  workbe  diminished, 
as  it  were,  at  both  ends  : diminished  by  the  i 
conjunct  operationof  the  two  opposite  moral  i 
forces  : of  the  indueements  to  bad  workman- 
ship,  the  forcé  will  be  increased — of  the  in-  ! 
ducements  to  good  workmanship,  the  forcé 
will  be  diminished. 

Another  circumstance  there  is — by  which, 
more  particularly  in  a case  such  as  the  pre- 
sent,  by  and  in  proportion  to  the  number  of 
the  working  hands,  the  probability  of  bad 
workmanship,  and  the  probable  badness  of  it, 
are  increased.  So  many  workmen,  so  many 
individuáis,  by  each  of  whom  a particular  si- 
nister  interest  of  his  own  may  be  possessed ; 
and,  in  the  texture  of  so  vast  a whole,  — ar- 
rangements,  indefinite  in  number,  extent,  and 
importance,  biserted  : inserted,  under  favour 
of  that  exclunory  iniliative,  which  would  be 
done  away  by  the  above  proposed  open  mode. 
On  this  as  on  everyother  occasion,  each  par- 
ticular interest  will  of  course  be  using  its  en- 
deavours  to  make  provisión  for  itself,  at  the 
expense  of  all  opposing  interests.  The  inte- 
rests,  which  each  of  these  workmen  will  find 
standing  in  collision  with  and  in  opposition  to 
his  own,  are  the  universal  interest,  and  the 
several  particular  interests  of  his  several  col- 
leagues. Of  his  own  particular  interest,  or 
that  of  any  particular  connexion  of  his,  no 
one  of  them  all  will  willingly  consent  to  make 
sacrifice  : if  at  all,  not  without  a degree  ofi 
reluctance  proportioned  to  his  conception 
the  importance  of  the  sacrifice  : at  the  same 
time,  in  regard  to  sacrifice  of  the  universal 
interest,  scarcely  in  the  breast  of  any  of  them 
will  the  degree  of  reluctance,  if  any,  be^  so 
grcat.  Why?  Because,  in  the  cióse  situation 
here  in  question,  independent  of  public  opi- 
nión every  one  of  them  is ; no  one  is  so  of 
any  of  his  colleagues : thus  circumstanced, 
his  own  interest  no  one  will  sacrifice  to  the 
rest;  the  public  interest,  every  one.  As  to 
proportiuns,  truc  it  is  — ^ that,  in  respect  of 
influence,  wheresoever  operating  — whether 
within  doors  or  witliout  — wbatever  be  the 
number  of  these  collaborators,  no  such  assu- 
rance  as  that  of  an  exact  equality  can^  have 
place.  Power,  opulence,  talent,  reputation  — 
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in  every  one  of  these  may  be  seen  an  efficient 
cause  of  influence : and  in  regard  to  each  of 
these,  in  how  ampie  a scale  gradations  may 
have  place,  is  suffieiently  manifest.  But,  in 
a small  knot  of  men,  each  of  them  so  circum- 
stanced,  that  for  an  indefinite  length  of  time 
it  may  be  in  his  power  at  every  turn  to  stop 
the  course  of  the  rest,  another  instrument 
of  influence  there  is,  and  that  is  pertinacity; 
— in  the  language  of  those  by  whom,  on  the 
occasion  in  question,  the  exercise  given  to  it 
is  not  approved  — obstinacy;  an  instrument, 
the  influence  of  which  is  capable  of  being  full 
as  great  as  that  of  any  of  the  four  others* 
but,  proportioned  to  pertinacity  on  the  part 
of  one  individual  is  vexation,  or  say  annoyance, 
on  the  part  of  the  rest:  annoyance,  and  thence 
the  amount  of  the  sacrifice  in  all  shapes,  which 
each  of  them  is  willing  to  make,  on  condition 
of  being  rid  of  it.  In  an  English  jury,  with 
this  single  weapon,  how  often  has  not  one 
man  overpowered  eleven  others ! 

Interest  — sinister  interest,  has  here  been 
mentioned  forsliortness.  But  interest -bey otten 
prejudice,  authorily-begotten  prejudice,  habit~ 
bcgotten  prejudice,  and  inbred  intellectual 
weakness,  are,  each  of  them,  not  less  capable 
of  suggesting  arrangements  inimical  to  the 
greatest  bappiness  of  the  greatest  number, 
and  at  the  same  time  of  giving  birth  to  per- 
tinacity, not  always  less  intense  than  süch  as 
is  produced  by  sinister  interest. 

By  means  of  the  vitiating  influence  of  the 
multiplicity  so  often  spoken  of,  — suppose  an 
unapt  work  produced  in  a legislation  com- 
mittee,  — proportioned,  in  this  case,  to  the 
degree  of  confidence  reposed  in  that  select 
body  — in  that  selection  of  the  select  — will 
be  its  probability  of  making  its  way  through 
the  several  other  appropriate  authorities : — . 
not  to  speak  of  the  national  mind  at  large. 
True  it  is  — that  if  by  the  members  of  the  le- 
gislativo body  at  large,  it  be  seen  or  supposed 
to  be,  in  this  or  that  part,  adverse  to  their  re- 
spective particular  interests  — true  it  is,  that, 
in  those  parts  respectively,  any  such  altera- 
tions  as  seem  well  adapted  to  the  rendering 
it  conformable  to  those  same  interests,  will 
willingly  enough  be  made  in  it.  But,  so  far 
as,  in  those  parts  of  it  which  are  adverse  to 
the  universal  interest,  nothing  particularly 
adverse  to  these  same  particular  interests 
happens  to  be  observed,  — the  confidence,  the 
existence  of  which  stands  demonstrated  by 
the  choice  made  of  the  members  of  that  same 
select  and  cióse  body,  will  naturally  prove 
sufficient  to  carry  it,  without  considerable 
opposition,  through  the  body  at  large.  Such 
will  be  the  case,  where  the  sinister  arr^ge- 
ments  introduced  into  the  original  draught  by 
the  sinister  interests  of  the  several  workmen 
of  all  classes  are  simply  not  unfavourable  io 
the  particular  interests  of  the  members  of  the 
body  at  large : much  more  surely  m so  far  ag 
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they  are  scen  or  supposed  to  be  decidedly 
subaervient  to  these  same  particular  intcrests. 
To  the  situation  of  the  monarch,  where  there 

js  one of  the  monarch,  his  subordinates, 

dependents,  and  partisans,  these  same  obser- 
vations  may  of  course  be  seen  to  bave  equal 
application.  And  thiis,  iinder  a form^  of  go- 
veniment,  having  for  its  declarad  end  in  view 
the  greatest  liappiness  of  tbegreatest  number 

thus,  by  the  conjunct  predorainance  of  a 

cluster  óf  particular  and  sinister  interests  o ver 
the  universal  interest,  may  existence  come  to 

begiven given  even  to  a sanctioned  woik 

as  inimical  to  the  greatest  happiness  of  the 

greatest  number,  as  even  to  that  proposed, 
but  happily  not  yet  adopted,  penal  code,  with 
which  the  Spanish  nation  was  so  near  being 
afflicted. 

Note,  that  in  this  cióse  mode,  any  number 
of  stafjes  of  subor  di  nation  as  between  work- 
men  and  vvorkmen  may  ha  ve  place : in  each 
stage,  any  number  of  vvorkmen,  and  on  the 
part  of  ea'ch,  with  or  without  observance  and 
consent  of  superiors,  this  or  that  pernicious 
suggestion,  of  sinister  interest,  interest-be- 
gotten  prejudice,  authority-begotten  preju- 
dice,  or  iñbred  intellectual  weakness,  may 
llave  slipt  in,  and  contributed  to  give  their 
increase  to  the  aggregate  mass  of  inaptitude 
in  the  work. 

In  each  stage,  in  the  breast  of  each  indivi- 
dual, contributing  or  not  contributing  labour, 
but  in  either  case  exercising  influence,  there 
will  be  two  distinguishable  masses  of  parti- 
cular and  sinister  interests,  in  perpetual  ac- 
tion  against  the  universal  interest:  namely, 

1.  Whatsoever  sinister  interests  may  chance 
to  appertain  to  him  in  his  individual  capa- 
city.  2.  Whatsoever  particular  and  sinister 
interests  appertain  to  whatsoever  particular 
class  or  classes  of  men  he  happens  to  belong 
to:  and,  to  the  same  man  it  may  happen  to 
belong,  at  the  same  time,  to  little  less  than 
the  whole  number  of  the  classes  included  in 
the  aggregate  of  the  aristocratical  classes.* 

* In  every  civil ized  nation  there  exists  a na. 
tural  aristociacy,  of  which  the  following  may  be 
stated  as  the  main  branches,  having  each  of  them 
its  own  particular  interest:  namely: 

1.  The  legislative  aristocracy. 

2.  The  executive  or  say  official  aristocracy. 

3.  The  lawyer  aristocracy. 

4.  The  landed  aristocracy. 

5.  Tlie  moneyed  aristocracy. 
fí.  The  ancestry  aristocracy. 

7.  The  literary  aristocracy. 

8.  The  fine-arts  aristocracy. 

9.  The  spiritual  aristocracy. 

In  a monarchy,  to  these  are  added  two  facii- 
tious  branches : namely  — 

10.  The  titled  aristocracy,  constituted  by  fac- 
titious  dignity. 

11.  The  established  spiritual  aristocracy. 

In  some  of  these  main  branches,  minor  rami- 
fications  may  be  distinguished,  having  their  se- 
vera! more  particular  interests,  between  which 


Suppose  even  the  case  to  be  that  of  a eom. 
monwealth,  altogether  clear  of  monarchy,  or  a 
monarchy  in  which  the  monarch  has  no  share 
in  the  legislative  power.  The  workmen,  on 
whom,  in  the  first  instance,  the  texture  of  the 
work  depends,  will  in  this  case  be  the  mem- 
bers  of  a legislation  committee,  The  sinister 
interest,  here  predominant,  will  bethe  interest 
of  the  legislative  aristocracy : and,  in  the  breast 
of  each  member,  whatsoever  other  branches  of 
the  aristocracy  it  happens  to  him  to  belong  to, 
to  his  larger  sinister  interest  will  be  added 
those  their  several  smaller  sinister  interests. 
As  to  the  sinister  interest  belonging  to  the 
legislative  aristocracy  as  such,  it  is  an  object, 
the  existence  of  which  is  obvious  and  unde- 
niable.  What  it  prompts  to  is  — the  giving, 
to  tbe  aggregate  mass  of  emolument,  power, 
and  factitious  dignity  attached  to  the  ea:e- 
cutive  branch  of  the  government,  the  utmost 
magnitude  possible,  that,  in  their  own  persons, 
or  those  of  their  respective  connexions,  tbe 
shares  obtained  and  enjoyed  by  the  members 
of  this  legislative  branch  may  be  proportion- 
ably  abundant. 

As  to  the  other  branches  of  tbe  aristocra- 
tical interest. — ^of  itself,  no  one  of  them  can 
do  anything  for  itself.  But,  with  the  assist- 
ance  of  the  legislative  branch,  they  may,  each 
of  them,  do  anything.  The  sinister  interest, 
commonto  the  legislative  body,  has  therefore, 
for  its  natural  ally  and  supporter,  the  sinister 
interest  of  every  one  of  those  other  branches. 

To  the  l eader,  according  to  the  constitution 
of  the  political  state  he  belongs  to,  — to  the 
reader  it  must  be  left,  to  take  note  and  ob- 
servation  of  these  several  stages:  with  the 
present  design,  no  such  detail  would  be  com- 
patible. 

II.  Lastly,  as  to  w'ant  oí  consistency.  This, 
to  an  extent  more  or  less  considerable,  has 
already  been  stated  as  an  evil  that  will  un- 
avoidably  have  place,  if  by  one  workman  one 
part  of  this  great  whole  be  executed,  by  an- 
other  workman  another.  Moreover,  what  is 
sufficiently  evident,  — the  inconsisteney  of 
^e  whole  will  be  the  greater,  the  greater  the 
^pnber  is  of  tbose  same  parts  executed,  each 
of  them  by  a diíFerent  hand. 

Vast  is  the  diversity  of  design  incident  to  so 
vast  a work : vast  again  is  the  diversity  inci- 
dent to  the  mode  of  execution : correspondent 
to  the  diversity  in  both,  will  be  the  diversity 
that  can  scarce  fail  to  have  place  in  respect  of 
the  leading  terms.  If  he  who  is  oceupied  in 
the  penal  code  is  not  at  the  same  time  work- 
ing  on  the  civil  code,  — neither  in  respect  of 

more  or  less  of  collision  is  incúlentally  liable  to 
have  place. 

Under  a monarchy,  no  one  of  aU  these  inte- 
rests being  able  to  advance  itself  of  itself,  all  of 
them  cluster  round  the  monarchical  interest,  and 
add  their  respective  forces  to  the  forcé,  whatever 
it  be,  by  which  it  is  enabled  to  carry  on,  for  its 
own  benefit,  the  sinister  sacrifíce. 
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method,  ñor  thence  in  respect  of  language, 
will  the  one  fit  in  to  the  other : and  so,  as 
between  the  compound  of  these  two  codes, 
compared  wdth  the  constitutfcnal  code.  Much 
to  be  4-egretted  will,  at  the  least,  be  the  ob- 
scurity  and  ambiguity  that  will  ensue : pro- 
portionable  the  cbange,  which,  in  one  orboth, 
will  be  necessitated : unless  for  the  affliction 
of  the  subject  citizen,  these  two  so  intimately 
connected  imperfections  be  suíFered  to  re- 
main  unremedied.  In  this  state  of  things,  if, 
oftwo  of  these  parts,  namely,  the  penal  code 
and  civil  code,  one  be  allotted  to  one  of  two 
dranghtsmen,  the  other  to  the  other,  what 
will  be  to  be  done  ? Upon  the  coming  in  of  the 
two  draughts,  even  supposing  the  approbation 
bestowed  upon  them  ever  so  exactly  equal,  a 
necessity  will  be  seen,  for  taking  one  of  them 
for  the  groundwork,  and  altering  the  other  in 
such  sort  as  to  make  the  several  portions  ofit 
to  fit  in  to  the  corresponding  portions  of  the 
first.  But,  to  the  difficulties  that  would  he 
attendant  on  any  such  operation,  or  the  time 
that  would  unavoidably  be  to  be  expended  on 
it,  no  limits  can  be  assigiied  : while,  by  the 
simultaneous  and  all-comprehensive  mode  of 
operation  here  proposed,  all  such  difficulty, 
with  its  attendant  delay,  is  of  course  avoided. 

So,  as  between  the  main  body  of  the  law, 
or  say  system  oÍ substantive  law,  and  the  Sys- 
tem of  the  law  of  procedure,  or  say  system  of 
adjective  law,  included  in  each  such  part  as 
above.  In  each  part,  the  adjective  branch  has 
for  its  object  and  business  the  giving  execu- 
tion  and  effect  to  the  substantive  branch.  Con- 
ceive  now,  in  the  penal  and  civil  parts,  taken 
logether  or  separately,  a system  oí  procedure, 
having  for  its  object  the  giving  execution  and 
effect  to  a system  of  benefits  and  burthens,  of 
rights  and  obligations,  the  forms  and  denomi- 
nations  of  which  remain  to  be  determined: 
the  system  of  substantive  law,  the  production 
of  one  workman ; the  system  of  procedure, 
which  is  to  ^ve  execution  and  effect  to  it, 
that  of  another : both  works  going  on  without 
concert  at  the  same  time.  In  such  a state  of 
things,  in  what  case  is  he,  to  whose  lot  it  falls 
to  pen  the  system  of  procedure?  Instead  o^ 
seeing  the  system  of  gffences  as  exhibited  in 
the  penal  code,  and  that  of  the  efficient  causes 
of  rights  and  obligations  as  exhibited  in  the 
civil  code,  he  is  reduced  to  grope  íot  all  those 
objectsin  the  darkinthe  región  of  conjecture. 

Section  8. 

The  greatest  happiness  of  the  greatest  num- 
ber  requires  — that  such  original  draught, 
being  the  work  of  a single  hand,  be  known 
to  be  80.  Hand,  known  to  be  but  one. 

Reason.  Else,  neither  of  the  inducements 
to  good  workmanship  afforded  by  the  single- 
ncBB,  will  have  place. 

Suppose  that,  the  case  really  being,  that, 


in  the  composition  of  the  work  in  question, 
no  more  than  one  workman  has  had  anything 
to  do,  — anotion,  however,  has  place,  that 
another,  or  others,  in  whatsoever  nimiber 
have  each  of  them  borne  a part  in  it.  In  this 
case,  as  to  what  depends  upon  the  respon- 
sibilily,  — the  tutelary  forcé  of  the  bridle  it 
applies,  on  the  only  existing  workman,  is  by 
those  imaginary  collaborators  lessened,  as 
much  perhaps  as  it  would  be  by  so  inany  real 
ones.  As  to  what  depends  on  the  honour  and 
the  encouragement  it  affords,  this  too  is  in 
much  the  same  case.  So  many  imaginary  as- 
sistants,  of  so  much  of  the  honour  is  he  a 
loser,  though  there  is  no  one  by  whom  it  is 
gained. 

True  it  is  — that,  to  the  evil  of  want  of 
consistency  on  the  part  of  the  work,  this  cir- 
cumstance  has  no  application.  Suppose  the 
parts  of  the  work  executed,  all  of  them,  by 
the  same  hand,  — no  want  of  consistency  will 
be  produced  in  it  by  the  erroneous  supposi- 
tion  of  their  having  been  executed  by  diffe- 
rent  hands.  But  of  the  two  evils,  this,  it  has 
been  shown,  is  the  t^nor  one. 

Section  9. 

The  greatest  happiness  of  the  greatest  niim- 
ber  requires,  that  the  work,  being  the  work 
of  a single  hand,  and  known  to  be  so,  it  be 
known  whose  the  hand  is.  Hand,  known 
whose  it  is. 

Reason.  Else,  as  above,  neither  of  the  in- 
ducements to  good  w'orkmanship  will  have 
place. 

Only  in  so  far  as  it  is  known  who  the  work- 
man is,  can  the  work  be  known  to  be  the 
work  of  no  more  than  a single  hand.  As  to 
knowlcdge,  true  it  is — that,  strictly  spcaking, 
no  such  thing  is  here  possible.  In  addition 
to  the  declared  workman’s  own  declaration, 
all  that,  in  relation  to  the  matter,  can  be  ab- 
solutely  knoion,  is  — that  by  competent  au- 
thority,  a suitable  declaration  has  been  made 

a declaration  (suppose)  to  this  effect : — ■ 

“ This  man"  (naming  him)  “ is  the  man,  by 
whom  alone  this  draught"  (naming  it)  “ has 
(we  believe ) been  penned.”  On  the  other  hand, 
if  the  declaration  werc  no  more  than  to  this 

effect “ The  work  is  the  work  of  a single 

hand,”  the  hand  not  being  named,  the  cir- 
cumstance  of  the  concealment  w'ould  be  apt 
to  opérate  in  disproof  of  the  fact  in  question 
— of  the  fact  thus  mysteriously  and  imper- 
fectly  declared. 

Suppose  now,  that,  notwithstaníling  hotn 
these  declarations,  so  it  is,  that  the  individual 
whose  work  the  draught  is  declared 
had  not  really  borne  any  part  m it.  Stul, 
however,  so  far  as  depends  upon  responstbi- 
lity,  here  is  an  individual  on  whom  it  attaches, 
and  in  its  entire  state. 

Lest  it  be  supposed  to  have  been  over- 
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looked  is  tbis  case  brought  to  view,  ratber 
tliari  on  accoiint  of  any  such  inaportance  as 
seems  attached  to  it.  In  a case  such  as  the 
present,  no  great  probability  seems  to  belong 
to  any  such  supposition  as  that  of  a fraud, 
concerted  between  two  persons,  a real  work- 
mau  and  a pretended  one,  of  whom  the  real 
onc  sball  have  found  adequate  inducement, 
for  foregoing  the  honoiir  of  a work  of  this 
sort  really  bis,  and  for  being  at  the  same  time 
accessary  to  a solemn  falsehood  and  impos- 

tnre, while  the  pretended  vvorkman,  for  the 

salte  oí  tliat  same  honour,  shall  haye  found 
adequate  inducement  for  exposing  himself  to 
liis  part  of  the  dishonour  of  that  same  false- 
hood and  iinposture. 

Tiie  oniy  case  that  prescnts  so  much  as 
the  faintest  colour  of  probability  seems  to  be 

this : For  the  hope  of  remuneration  in  the  na- 

turally  attached  simpe  above  mentioiied,  — 
an  individual,  having  interest,  or  say  protec- 
tion,  without  aptitude,  engages  another,  who 
has  aptitude  without  protection,  to  execute 
the  work,  and  assign  o ver  to  him  the  honour 
of  it,  with  the  looked-for  consequences.  In 
certaiii  schools  and  collas,  tbis  sort  of  traffic 
lias  not  been  altogether  an  uncommon  one. 
In  the  present  case,  if  the  danger  were  thought 
worth  combating  at  such  a price,  it  might 
be  pretty  effectually  excluded  by  a public 
examination,  to  which,  previoiisly  to  his  en- 
trance upon  any  office  of  the  sort  in  question 
in  remuneration  for  his  legislativo  draught, 
the  deelared  author  should  be  subjected. 

llcmainc  the  case,  where,  by  one  individual, 
by  whoin  the  principal  part  in  the  work  has 
been  borne,  — assistance,  in  one  shape  or 
other,  has  been  derived  from  the  labours  of 
others,  in  what  number  is  not  material : he 
at  the  same  time  declaring  himself  by  ñame 
as  the  workman,  by  whom  the  work  has  been 
executed,  saying  nothing  of  any  others.  This 
case  prescnts  itself  as  being  a completely  na- 
tural and  probable  one.  But,  in  this  case, 
the  grand  point  — the  responsihility  — is  suf- 
íiciently  secured:  and,  as  to  the  honour — the 
encouragement,  _ if,  for  the  sake  of  the  as- 
sistance in  question,  the  only  individual  in- 
terested  is  contení  to  part  with  more  or  less 
of  it,  the  public  Service  profits  by  the  ex- 
change,  and  no  individual  suffers  by  it. 

Seciion  10. 

The  greatest  happiness  of  the  greatest  num- 
oer  requires,  that,  for  the  drawing  of  the 
original  draught,  z\\  foreigners  be  admitted 
into  the  competition : and  that,  in  so  far 
as  applicahle,  unless  it  be  in  all  particu- 
lars  taken  together  decidedly  inferior,  the 
draught  of  a foreigner  be  employed  in  pre- 
ference.  Hand,  a foreigner  s preferable. 

That,  on  this  occasion,  admission  should  be 


given  to  all  foreigners  hasbeen  shown  already . 
for  all  foreigners  are  men. 

What  remains  here  to  be  shown  is — that, 
for  the  original  draught,  aptitude  in  other 
points  equal,  the  hand  of  a foreigner  is  even 
preferable  to  that  of  a native  ; and,  on  that 
account,  to  bespeak  attention  for  any  such 
draughts,  as  chance  may  have  drawn  from 
any  such  hands.  Ñor  is  the  position  altogether 
superfluous:  only  in  proportion  as  attention 
is  bestowed  upon  the  work,  can  any  admis-* 
sion  given  to  it  be  of  use. 

On  this  occasion,  again,  as  on  every  other, 
if  a solution  be  desired  of  the  question  con- 
cerning  the  probability,  absoluto  or  compa- 
rativo, of  appropriate  aptitude,  it  miist  be 
considered  separately  and  successively,  with 
reference  to  the  several  elements  of  which 
such  aptitude  is  composed. 

I.  As  to  appropriate  moral  aptitude.  Note 
on  this  point,  how  superior  the  ground  is  on 
which  the  nature  of  the  case  has  placed  the 
expectation  of  puré  service  at  the  hands  of  a 
foreigner  as  such.  In  both  situations,  the 
obligation,  of  including  in  the  work  a perpe- 
tually  interwoven  rationale,  will  have  been  a 
most  substantial  security.  In  both  situations, 
with  or  even  without  a rationale,  the  prin- 
cipie of  universal  admission  and  that  of  sin- 
gleness  in  workmanship,  will  have  been  two 
additional  securities.  Still,  however,  in  the 
case  of  the  native,  there  will  be  the  swarm — 
the  unascertainable  and  incalculable  swarm — 
of  personal  connexions ; thence  of  particular 
and  sinister  interests  and  ajfections ; from  the 
irresistibly-ternpting  and  seductive  iiiHuence 
of  which,  the  situation  of  the  foreigner  be- 
speaks  him  fi  ee. 

For  giving  effect  to  these  same  sinister 
interests  and  affections,  the  native  would,  in 
those  same  connexions,  find  a support  more 
or  less  extensive  and  efficient : the  foreigner, 
no  such  support. 

Supposing  him  employed,  — the  foreigner 
will  naturally,  if  any  attention  at  all  be  paid 
to  his  draught,  be  an  object  of  more  notice 
than  the  native,  and  thence  of  proportionable 
jmlousy:  — he  will  be  more  closely  watched : 
of  any  sinister  interest  or  affection,  supposing 
him  under  any  such  dominión,  any  bad  eíFeets 
will,  in  a corresponding  degree,  be  more  likely 
to  he  held  up  to  view  and  obviated. 

II.  Next,  as  to  appropriate  intellectual  ap- 
titude. On  the  present  occasion,  this  element 
of  appropriate  aptitude  will  require  to  be  fur- 
ther  decomposed:  decomposed  into  appro- 
priate judgment  and  appropriate  knowledge. 

1.  As  to  appropriate  judgment.  In  regard 
to  this  branch  of  appropriate  intellectual  ap- 
titude, on  the  occasion  of  the  question  as 
between  a single  hand  and  divers  hands,  men- 
tion  carne  to  be  made  of  the  erroneous  tracks 
into  which  the  pen  of  every  such  draughtsman 
stands  exposed  to  be  led,  by  prejudice  in 
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different  shapes : thence,  the  probability  of 
3orrespondent  aberrations,  on  the  part  of  the 
Work,  from  the  all-comprehensive  end  so  of- 
ten  mentioned.  These  prejudices  will,  to  a 
large  extent,  be  of  a local  nature ; peculiar, 
in  degree  of  strength  at  least,  if  not  in  kind, 
to  the  country  in  question.  From  the  influ- 
ence  of  these  canses  of  error,  while  the  native 
labours  under  it,  the  foreigner  stands  free. 

The  foreigner  will,  indeed,  have  his  pre- 
judices  to  contend  against,  and  in  particular 
his  foca/  prejudices.  Buthere,  as  in  the  case 
of  interests  and  affections,  while  those  of  the 
native  will  find  support  in  the  prejudices  of 
all  around  him,  — for  those  of  the  foreigner, 
not  only  will  there  be  no  such  support,  but 
there  will  be  opposition : opposition,  by  the 
supposition,  from  reason, — and  moreover  fiom 
counter  prejudices. 

2.  Next  remains  to  be  considered,  appro- 
priate  knowledge. 

In  relation  to  this  branch  of  appropriate 
intellectual  aptitude,  the  native,  it  is  true, 
in  the  ordinary  state  of  things,  possesses  an 
advantage : an  advantage  alike  obvious  and 
unqiiestionable.  On  bis  part,  extent  of  ac- 
quaintance  with  the  local  and  other  peculiar 
circumstances  of  the  country  in  question,  is 
at  its  máximum : on  the  part  of  the  foreigner, 
at  its  minimum. 

Supposing  appropriate  aptitude  in  all  its 
other  elements  exactly  equal  on  both  sides, 
the  advantage  of  the  native  under  this  head 
would  therefore,  obviously  and  unquestion- 
ably,  be  sufficient  to  turn  the  scale  in  his 
favour,  and  put  an  exclusión  upon  the  fo- 
reigner altogether. 

But,  for  the  reason  already  brought  to 
view,  it  will  have  been  seen  — wbether,  in- 
dividuáis out  of  the  question,  and  situation 
being  compared  with  situation,  inthe  several 
arricies  of  appropriate  moral  aptitude,  and 
appropriate  the  superiority  be  not, 

and  in  no  inconsiderable  degree  likely  to  be, 
on  the  side  of  the  foreigner. 

From  his  inferiority  in  the  scale  of  appro- 
priate knowledge,  as  above  particularized,  no 
objection  whatever  to  the  placing  the  busi- 
ness  in  his  hands  will  be  found  to  residt.  For, 
in  the  íirst  place,  the  importance  of  the  defi- 
ciency  in  his  case  is  not  so  great  as  it  will  be 
apt  to  appear : in  the  next  place,  be  it  wbat 
it  may,  a complete  supply  to  it  stands  assured 
--assured,  from  the  authority,  to  which  his 
draught  will  of  course  be  referred. 

1.  In  the  first  place,  the  dejiciency  is  not 
80  great  as  it  will  be  apt  to  appear, 

Of  the  circumstances  on  which  the  demand 
for  legislation,  and  the  nature  of  the  course 
required  to  be  taken  by  legislation,  depends, 

— — some  are  common  to  all  countries,  to  all 
races  of  men,  and  all  times : say,  in  a word, 
universallg  applying  circumstances : others  are 
in  different  countries,  in  the  case  of  different  j 
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races  of  men,  and  in  different  times,  more  or 
less  different;  say,  exclusively  applying  cir- 
cumstances. ^ 

In  comparison  of  the  universally-applyiny, 
the  extent  of  the  exclusively  applying  circum- 
stances will  be  found  very  inconsiderable. 
Moreover,  throughoutthe  whole  of  the  fieldi 
the  exclusively  applying  circumstances  wiÚ 
be  found  to  be  circumscribed  as  it  wcre  by, 
and  included  in,  the  universally  applying  cir- 
cumstances. The  great  outlines,  which  re- 
quire  to  be  drawn,  will  be  found  to  be  the 
same  for  every  territory,  for  every  race,  and 
for  every  time : only  in  this  or  that  territory, 
only  for  this  or  that  race,  only  for  this  or  that 
time,  as  distinguished  from  this  or  that  other, 
will  thefilling  up  of  those  lines  be  found  to 
require  to  be,  on  this  or  that  point,  more 
or  less  different.  In  every  country,  and  for 
every  race,  at  every  time,  — of  the  all-com- 
prehensive and  only  defensible  end the 

greatest  happiness  of  the  greatest  number 

of  the  four  most  comprehensive  particular  and 
subordínate  ends,  viz.  subsistence,  ahundance, 
security,  &n(\equality  — with  their  several  di- 
visions  and  subdivisions,  will  the  description 
be  found  the  same : only  of  the  means  best 
adapted  tothe  accomplishment  of  those  great 
ends,  in  this  or  that  country,  or  for  this  or 
that  race,  at  this  or  that  time,  will  the  de- 
scription, in  this  or  that  particular,  be  found, 
in  a greater  or  less  degree,  different. 

On  piirsuingthe  inquiry  further  and  fiirther 
into  the  región  of  particulars,  the  result  will 
still  be  found  the  same.  The  same,  in  every 
country,  for  every  race,  and  at  every  time, 
will  be  found  the  misdeeds  by  which  security 
is  Hable  to  be  affected ; the  classes  and  genera, 
of  the  ñames  of  which  the  list  of  those  mis- 
deeds wñll  require  to  be  composed  ; and  the 
definitions,  by  which  the  points  of  agreement 
and  dijference  as  between  one  gemís  oí  mis- 
deed  and  another,  as  well  as  between  each  of 
them  and  innocence,  or  (what  will  come  to 
much  the  same  thing)  unpunishableness,  will 
require  to  be  determined  and  expressed.  In 
this  or  that  country,  in  the  case  of  this  or 
that  race,  at  this  or  that  point  of  time,  — 
circumstances  may  indeed  afford  room  for 
producing  injury,  in  this  or  that  particular 
shape,  in  which,  in  this  or  that  other  country, 
in  the  case  of  this  or  that  other  race,  at  this 
or  that  other  time,  man  is  not  exposed  to  it. 
True.  But  the  spzcies  of  mischievous  act  to 
which  the  mischief,  when  in  this  particular 
shape,  may  be  said  to  belong,  is  a species, 
which,  upon  observation,  will  be  found  cotn- 
prehended  in  a genus  of  injury,  to  which,  m 
every  country,  men  of  every  race  stand  at  all 
times  exposed. 

Thus,  a corporal  injury  wdl  be  an  injury 
everywhere,  andto  every  human  bemg.  But, 
in  Hindoostan,  forexample,  to  the  feelmgs  ol 
a certain  race,  corporal  injury  is  jiroduced, 
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bv  a spccies  of  coiitact,  by  wbich  no  injury 
■wonld  be  produccd  in  any  part  of  Europe. 

So  again  in  rcgard  to  simple  mental  injuries : 
including  so  many  various  forms  of  asyet  un- 
denominated  injiiry,  \vhich  have  their  seat 
iiowhere  but  in  the  mind.  By  a portion  of 
audible  discourse,  or  by  a visible  exhibition, 
by  whicb  contempt  is  expressed,  for  opinions, 
to  tbis  or  that  eíTect,  entertained  in  relation 
to  religión,  — pain  of  niind  is  bable  to  be  pro- 
duced*  According  to  tbe  amount  of  it,  in  tbe 
case  of  pain  produced  from  tbis  source,  as  in 
the  case  of  pain  produced  froin  any  otlier,  — 
the  act,  by  wbich  it  is  produced,  may,  uiider 
certain  circiimstances,  be  with  propriety  re- 
garded  and  dealt  with  as  injurious  every- 
whcre : but,  in  soine  coiintries,  and  in  the 
case  of  soine  persiiasions  on  matters  of  re- 
ligión, the  description  of  tbe  thus  injurious 
discourse,  or  exhibition,  will  be  of  one  sort ; 
in  others,  of  anotber. 

Of  the  distinction  betwcen  those  univer- 
salhj  apphjbig  and  these  exclusivehj  applying 
circuinstances,  the  above  examples  will,  it  is 
hoped,  be  found  to  aífórd  a conception  suf- 
ficient  for  the  purpose.  The  distinction  is 
capable  of  being  carried,  and  in  tbe  proposed 
code  will  of  course  be  carried,  tbroughout 
the  wbole  field  of  legislatioii.  In  this  place, 
to  pursue  it  further,  would  be  to  forcé  so 
inuch  of  the  inatter  bclonging  to  the  proposed 
code,  into  a slight  preliminary  sketch  extra- 
neous  to  it. 

Such  being  the  distinction,  now  for  the  ap- 
plicatioii  of  it  to  the  case  in  hand.  Of  what- 
soever  country  the  draughtsman  be  a native, 
these  circiimstances,  wbich  are  of  universal 
occurrence  and  applicability,  may  be  equally 
and  perfectly  prcsent  to  bis  notice.  For  those 
shades  of  diíference,  wbich  are  peculiar  to  bis 
ovvn  country,  the  native,  as  compared  with 
the  foreigner,  will  be  — if  not  exclusively,  at 
least  prcferaWy,  qualified.  But,  suppose  two 
men,  tbe  one  a foreigner,  tbe  otber  a native, 
and  tbe  foreigner  more  fully  conversant  with 
the  circiimstances  oí  universal  ocxurrence  than 
tbe  native,  — and  in  all  otber  particulars  bet- 
ter  qualified  for  making,througbout  thewbole 
field  oflegislation,  that  provisión  wbich  those 
same  circumstances  require, — tbis  supposed, 
that  wbich  witbout  mucb  difficulty  may  hap- 
pcn  is  — that,  even  in  regard  to  these  same 
particular  circumstances,  it  may  be  in  bis 
powcr  to  afford  to  the  work  a degree  of  ap- 
titude,  such  as,  but  for  him,  could  not  have 
been  possessed  by  it. 

For  tbough,  by  the  supposition,  so  far  as 
dcpends  on  particulanarrangements  conceived 
in  terminis,  he  is  not  competent  to  tbe  filling 
up  of  tbe  outline; — yet,  by  virtue  of  bis  com- 
paratiyely  greater  command  over  the  wbole 
field,  ¡t  might  be  in  bis  power,  by  means  of  ¿n- 
structions  furnished  by  him  in  general  terms, 
to  alford,  to  any  natives,  on  whom  the  task 


devolved,  superior  assistance  : assistance,  oí 
such  sort,  as  sbould  enable  theni  to  give  a 
more  apt  execution  to  it,  than  witbout  him 
it  would  have  been  in  their  power  to  give  to 
it.  In  their /micer — notto  speakof  their  in- 
clination : for,  considering  the  atmosphere  of 
sinister  interest  and  prejudice,  in  which  (as 
hath  been  seen)  all  native  functionaries,  as 
such,  have  to  live  and  move,  — this  is  a dis- 
tinction which  sbould  never  be  out  of  mind. 

II.  In  the  next  place,  to  the  deficiency, 
be  it  wbat  it  may,  a complete  supplg  stands 
assured. 

The  hands  from  which,  of  course,  it  will 
in  the  first  place  be  received,  are  those  of 
the  legisla  tion  committee 

To  the  aptitude  of  the  supply  from  tbis 
quarter,  one  moment  may  present  an  objec- 
tion,  but  another  will  dispel  it. 

By  the  supposition  (it  may  be  said)  these 
natives  will-  be  labouring  under  those  causes 
of  inaptitude  — those  sinister  interests  and 
alíections,  as  well  as  prejudices  — by  which 
their  appropriate  aptitude,  as  well  in  point 
of  moral  aptitude,  as  in  point  of  appropriate 
judgment,  is,  according  to  you,  placed  so  mucb 
below  that  of  the  foreigner.  True : but,  by 
that  same  supposition,  the  draught  — the 
groundioork,  which  they  will  have  to  work 
upon — is  a draught,  not  drawn  by  their  ovni 
hands,  ñor  by  those  of  any  other  native,  but 
by  the  foreigner:  and  it  is  by  him  that  it  has 
been  furnished  with  its  ratioiiale.  In  the  uut- 
line,  then,  of  his  drawing,  — with  or  witbout 
the  inspection  above  spoken  of,  will  they  find 
a check  to,  and  a security  against,  the  eífec- 
tive  predominance  of  those  same  sinister  in- 
terests, and  other  causes  of  inaptitude. 

In  a word,  in  section  5,  under  the  head  of 
universality  of  admission,  it  has  been  shown 
— with  how  promising  a degree  of  efíiciei  cy 
the  proposed  open  mode,  with  its  string  of 
rationales,  will  apply  to  the  mouth  of  the  man 
in  power,  the  only  bridle  which  the  nature  of 
his  situation  admits  of:  in  the  case  of  the 
foreign  draughtsman,  this  bridle  wúll  aflford 
the  same  security  as  in  the  case  of  the  native. 

Now  as  to  all  elements  of  appropriate  ap- 
titude taken  together, 

For  the  direct  and  appropriate  use  made  oí 
it,  — the  work,  whatsoever  be  the  workman, 
will  depend  altogether  upon  the  constituted 
authorities,  and  in  particular  on  the  legisla- 
tiva body.  But,  in  regard  to  this  use,  two 
things  may  be  stated  as  altogether  certain . 
1.  That  they  will  not  give  adoption  to  it, 
unless  in  their  ovan  judgment  it  be  decidedly 
inore  apt  than  any  draught  sent  in  by  a na- 
tive workman ; 2.  That  neither  will  they  thus 
make  it  their  own,  unless,  in  their  own  expec- 
tation,  the  like  opinión  will  be  entertained  of 
it  by  the  people  at  large.  For,  on  their  own 
part,  what  other  inducement  could  they  find 
for  giving  to  it  any  such  acceptance  ? If, 
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theii  view,  though  eqiial,  it  were  no  more  tban 
barely  equal,  to  the  most  apt  work  produced 
by  a native  hand  — in  this  case,  interest,  pre- 
judice,  aíFection  in  all  manner  of  shapes,  would 
concur  in  urging  them  to  give  the  preference 
to  the  work  of  their  fellow-countryman : and 
¡f,  in  their  minds,  any  serious  apprehension 
should  have  place,  lest,  after  obtaining  ac- 
ceptance  at  their  hands  it  should  fail  of  being 
generally  acceptable  to  the  people, — by  what 
adequate  inducement  could  they  be  brought 
to  hazard  the  good  opinión  of  their  consti- 
tuents,  by  fastening  upon  their  necks  any  sucb 
Avork?  — a work  which,  in  the  nature  of  the 
case,  could  not  be  contributory  to  the  greatest 
happiness  of  the  people  in  question,  any  fur- 
ther  than  it  were  thought  by  them  to  be  so. 

How  intímate  the  connexion  is  between 
the  two  qiiestions  — between  that  concerning 

admission  and  this  concerning  preference, 

is  sufficiently  manifest.  The  truth  is  — that 
it  is  rather  for  the  sake  of  the  question  con- 
cerning admission,  than  for  its  own  sake,  that 
the  question  concerning  preference  is  here 
argued.  What  is  meant  to  be  said  to  the 
reader  is  to  this  effect: — “ Fear  not  to  give 
admission  to  the  foreigner’s  draught:  for  if, 
in  its  proposed  character  of  a basis  for  the 
sanctioned  code,  a draught,  havinga  foreigner 
for  its  author,  and  having,  as  here  proposed, 
been  admitted,  comes  to  be  adopted,  — the 
probability  is  — that,  so  far  from  being  in  the 
scale  of  aptitude  inferior  to  the  most  apt 
draught  sent  in  by  a native,  it  is,  in  a high 
degree,  superior.” 

So  again  in  regard  to  preference.  If  (says 
somebody)  — if,  as  yon  have  said,  it  is  only 
in  case  of  its  being  regarded  as  considerably 
superior  in  the  scale  of  aptitude  that  it  is 
likely  to  be  preferred,  and  if  at  the  same  time 
it  is  in  that  case  likely  to  be  preferred,  — to 
what  use  plead  for  the  position,  that  if  it  be 
but  equal  in  aptitude  to  the  most  apt  of  those 
sent  in  by  natives,  it  is  entitled  to  the  pre- 
ference? The  answer  is  — the  observations 
here  may  be  considered  as  made  to  each  reader 
individually : and  on  that  supposition  I say  to 

each If  among  the  several  draughts  there 

be  one  which,  being  a foreigner’s,  is  in  your 
eyes  equal  in  aptitude  to  tlie  most  apt  of  all 
such  as  are  sent  in  by  natives,  — fear  not  to 
give  your  suffrage  in  tavour  of  it.  Why  ? Be- 
cause,  unless  in  the  legislative  body  a gene- 
ral persuasión  has  place  — not  only  that  it  is 
more  apt  than  that  of  any  native,  but  that  it 
is  likely  to  be  regarded  as  such  by  a majonty 
of  the  people, — it  will  not  be  adopted: 
therefore,  supposing  the  draught  ever  so  un- 
apt,  there  is  no  bkelihood,  that  any  vote  you 
can  give  in  support  of  it  will  be  attended 
with  any  pernicious  consequence. 

• In  situations,  in  which  the  choiceof  opera- 
tive  rulerg  depcnds  upon  the  people,  the  jealousy^ 
of  foreigners  has,  for  want  of  reflection,  peen 


Section  11. 

On  the  part  of  an  individual,  proposing  him- 
self  as  draughtsman  for  the  original  draught 

copied,  from  situations  in  whi^the  choice  does 
not  depend  upon  the  people.  For  want  of  refiec- 
tmn  ; for,  on  reflection,  nothing  (it  will  be  seenl 
could  be  more  groundless,  than  any  such  appre- 
hension,  as  that  a set  of  raen,  be  they  who  they 
may,  will  be  imprudently  partial  to  a foreigner 
in  preference  to  themselves,  or  even  to  one^an- 
other.  Nothing  can  be  more  contrary  to  theory 
derived  from  the  universal  nature  of  man : no- 
thing more  completcly  unsupported  by  particular 
experience. 

Hereupon  presents  itself  the  idea  of  a practical 
measure,  for  which,  if  not  in  strictness  relevant 
with  reference  to  the  present  topic,  the  promise 
of  usefulness,  coupled  with  the  assurance  of  in- 
noxiousness,  may  perhaps  be  accepted  as  an 
excuse.  In  the  case  of  a legislative  body  the 
members  of  which  are  freely  chosen  by  the  people, 
why  should  not  they  aggregate  to  themselves  a 
few  members,  selected  by  them  from  other  poli- 
tical  States,  whose  constitution  bears  more  or  less 
analogy  to  theirs.  In  the  case  of  these  foreign 
associates,  to  the  right  of  speech  and  motion  need 
not,  ñor  should,  be  added  the  right  of  suffrage ; 
for,  to  any  use  derivable  from  Information,  af. 
forded  by  a man  in  the  character  of  a witness  or 
an  advócate,  would  be  applied  — not  addition  but 
subtraction,  by  any  share  given  to  him  in  the 
power  of  a judge.  Power,  it  would  not  be  com~ 
pctent  to  them  to  give:  informatxon,  so  it  but 
affbrded  any  the  least  promise  of  being  of  use,  no 
man  can  be  incompetent  to  receive. 

To  the  case  of  a new-formed  government, 
struggling  under  all  the  difficulties  opposed  by 
inexperience,  the  idea  is  more  eminently  appli- 
cable. 

Take,  for  instance,  the  case  of  Spain.  What 
should  hinder  the  legislative  body  in  that  coun- 
try  from  calling  in  the  assistance  of  a few  dis- 
tingo ished  individuáis,  one  or  more  from  each 
one  of  several  foreign  countries  ? Portugal,  ítaly, 
Germany,  France,  and  England,  for  example ; 
or  Portugal  from  calling  in  the  like  assistance 
from  Spain,  in  addition  to  those  other  foreign 
countries  ? 

Still  more  eminently  beneficial  — not  to  say 
undeniably  needful — would  similar  assistance  be, 
to  the  several  newly-planted  or  planting  States 
in  America,  offsets  from  the  Spanish  and  Portu- 
guese  monarchies.  In  Spanish  Ultraniaria,  the 
assistance  might  have  for  its  sources  Spain  and 
Portugal:  in  Portuguese  Ultraniaria,  Portugal 
and  Spain.  But,  to  any  one  of  these  infant  States, 
beyond  all  comparison  more  uscfiil  would  such 
assistance  be,  as  the  Anglo-Araericari  United 
States  are  so  exclusively  competent  to  afford : if, 
for  example,  Congress,  in  which  the  quintessence 
of  Anglo-American  wisdom  is  concentrated,  were 
invited  to  make  the  choice.  In  this  case,  any  ap- 
prehension of  sinister  advice  would  be  groundless. 
Why  ? Because  no  sinister  interest  would  have 
place  — and  because,  if  it  had  place,  no  chance 
would  it  have  of  obtaining  its  ends.  An  aggrc- 
gation  of  this  sort  would  be  - not  only  a source 
of  hformation,  but  a bond  of 

Note,  on  this  occasion,  the  practice  of  literary 
and  scientific  societies : particularly  m so  far  as 
freedom  has  place  in  them.  In  these  cases,  no 
political  power  being  possessed,  accession  of  asso- 
ciates is  not  dreaded. 
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of  a code  of  laws,  willingness  or  unwill- 
ingness  to  interweave  in  his  drauglit  a ra- 
tionale  as  above,  is  the  most  conclusive 
preliminary  test,  and  that  an  indispensable 
one,  of  appropriate  aptitude  in  relation  to 
it.  Willingness  as  to  rationale,  draughts- 
mans  test.. 

The  four  grand  points  in  question,  are  (it  bas 
been  scen)  the  proposed  all-comprehensiveness 
of  the  Work  — the  rationale  proposed  to  be 
interwoven  in  it  — the  universaliti/  of  the 
admission  proposed  to  be  given  to  all  compe- 
titors  for  the  honour  of  furnishing  the  original 
draiight  — and  the  choice  of  a single  work- 
man  for  the  work,  to  the  exclusión  of  every 
grcater  number.  If  what  has  above  been  said 
in  relation  to  the  usefulness  and  importance 
of  these  several  points  has  proved  satisfac- 
tory,  — the  position,  which  forms  the  title  of 
the  presentsection,  will  already  have  received 
its  proof:  if  not,  nothing  fnrther,  that  can 
with  propriety  be  ranked  under  this  head, 
aflfords  any  promise  of  being  of  use. 

On  the  constituted  authorities  alone  (it 
may  be  observed,  perhaps)  will  depend  the 
course  taken,  in  relation  to  all  these  several 
points,  and  in  particular  that  which  regards 
the  rationale;  and  on  that  account,  willing- 
ness or  unwillingness  on  the  part  of  indivi- 
duáis was  not  (it  may  be  thought)  worth 
speaking  about.  But,  supposing  a work  of 
this  sort  in  contemplation,  volunteers  may, 
for  this  as  for  any  other  branch  of  service,  be, 
witliout  much  strain  upon  the  imagination, 
expected  to  offer  themselves,  antccedently  to 
any  determination  taken  by  the  legislature. 
On  this  consideration  is  grounded  the  invita- 
tion  here  given,  to  all  whom  it  may  concern, 
to  consider  — whether,  in  comparison  of  the 
work  man  wbo  is  willing  to  give  this  security 
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for  good  workmanship,  any  one,  who  is  not 
willing  to  give  it,  has  any  pretensión  to  be 
heard. 

Section  12. 

On  the  part  of  a ruler,  willingness  or  unwill- 
ingness to  see  established  an  all-compre- 
hensive  code,  with  its  rationale  as  above, 
and  to  receive  original  draughts  from  all 
hands,  are  among  the  most  conclusive  testa 
of  appropriate  aptitude,  in  relation  to  such 
his  situation.  Willingness,  as  to  rationale 
and  universal  admission,  legislators  test. 

That  which,  in  a less  pointed  manner,  has 
been  applied  to  the  situation  of  proposed 
draughtsman,  will  be  seen  to  apply,  in  a more 
pointed  manner,  to  the  situation  of  actual 
legislator. 

Whence  comes  it,  then,  that  in  the  Anglo- 
American  United  States — whence  comes  it 
that,  under  the  only  form  of  government 
which  ever  had,  or  ever  could  have  had,  for 
its  end  in  view,  the  greatest  happiness  of  the 
greatest  number, — the  constituted  authorities 
have  been  so  generally,  though  happily  not 
universally,  shrinking  from  this  test  ? The 
answer  shall  be  given  in  the  words  of  two  of 
them.  See  Testimoniáis.  VII.  1 & 2 

What  the  sacrifice  is  that  is  involved  in  the 
endurance  of  this  test  cannot  have  passed 
unobserved.  How  much  easier  any  such  sa- 
criCce  is  to  propose  than  to  bear  a part  in, 
must  have  been  alike  manifest.  But  — the 
greater  the  difhculty,  the  greater  the  glory : 
the  greater  the  difficulty,  the  smaller  the 
number  of  those,  vvhose  magnanimity  enables 
them  to  surmount  it,  and  the  more  exalted 
that  virtue,  to  the  embrace  of  which  so  few 
will  be  able  to  aspire. 
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reííS  The  «Üí™  ln'»Mch  th’eee  documents  were  penned,  wa»  thet  ot  a BiimUr  ofTer  tnade 
to  the  several  political  States  in  question. 

X.  Anglo-American  United  States. 

1 Albert  Oallatin  Minister  Plenipotentiary  to  the  Court  of  London,  to  Simón  Snyder,  Governor 
of  Pennsylvanta;  expS^^^  opinión  in  favour  of  Mr.  Bentham's  relativo  apütude.  London, 

GoveníSí  Snyder’s  Message  to  the  Smiate  and  House  of  nepresmtative.B  of  the  State  of  Penn. 
sylvaS  r^oinmending  Mr.  Bentham’s  offer  to  their  consideration.  Hamsburg,  in  Penn.sylvania, 
December  5th,  1816. 

XI.  Russia. 

1 Alexander,  “ Emperor  ofall  the  Russias,"  to  Mr.  Bentham,  d^laring  the  orders  given  by 
bis  Maiestv.  to  the  constituted  authorities  under  him,  to  consult  Mr.  Bentham,  by  questions  pro- 
poundcd  to  him,  on  the  subject  of  the  Code  then  in  preparation:  sending  at  the  same  time  a pre- 
scnt,  which,  with  all  due  acknowledgment,  was,  withouf  being  seen,  rcturned. 

N B Anno  1005,  appeared  a Russian  translation  of  the  first  of  Mr.  Bentham’s  works,  edited 
hv  Mr  bumont.  The  translation  had  been  made  by  order  of  the  constituted  authonties,  and  is 
dedicated  to  the  Emperor,  Much  about  that  time,  appeared  another  translation,  by  an  uncommis- 
sioned  hand. 
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Prince  Adam  Czartoriski  of  Poland,  to  Mr.  Bentham,  requesting,  for  that  country,  his  assisU 
anee  in  relation  to  tile  Code  expected  at  the  hands  of  the  Emperor  Alexander.  Vienna,  5th  April 
1815. 

N.  R.  Papers  5 and  6,  under  tlie  title  “ Portugal,”  and  the  papers  under  the  title  “ Greece,” 
were  printed  in  an  Appendix  in  1027. 


I.  ENGLAND. 

Opinión  of  the  English  House  of  Commons 
in  relation  to  Mr,  Bentham ; extracted from 
the  Debates  of  2d  June  1818. 

* * The  occasion  on  which  this  opinión  was 
declared,  is  that  of  a motion  made  by  Sir 
Fruncís  Burdett,  Member  for  Westminster, 
for  the  purpose  of  iutroducing  a series  of  re~ 
Solutions,  framed,  and  known  to  have  been 
frawied,  by  Mr,  Bentham,  at  Sir  Francis’s 
dcsirc,  to  serve  as  a basis  for  a reformed  re- 
presentation  of  the  people,  ontheground  of 
universality,  secresij,  equalitg,  and  annuality 
of  suffrage. 

The  publication,  frorn  whicih  the  matter 
is  extracted,  is  intitulcd,  “ Hansard’s  Parlia- 
mentary  Debates.”  Mr.  Hansard  is  son  to 
the  printer  to  the  House  of  Commons. 

The  ground,  on  which  it  is  stated,  in  this 
general  way,  as  the  opinión  of  the  House  of 
Commons,  is  this : _ In  the  House,  as  in  the 
nation,  there  were,  then  as  now,  three  par- 
ties:  the  Tories,  the  Whigs,  and  the  Radicáis : 
these  last  so  called  as  be'ng  the  partisans  of 
a radical  reform  in  the  Commons’  House.  Of 
the  Tories,  the  leanings  are  on  the  side  of 
monarchy;  of  the  Whigs,  on  the  side  of  aris- 
tocracy : of  the  Radicáis,  on  the  side  of  demo- 
cracy.  On  this  occasion,  Sir  Francis  Burdett 
spoke  on  the  side  of  the  Radicáis;  Mr.  Can- 
mng  on  the  Tories'  side : Mr.  Brougham  took 
the  lead  on  the  Whig  side.  On  the  Radical 
Bidé,  there  was  but  one  speech  — that  of  Sir 


Francis  Burdett : on  the  Tory  side,  but  that 
one  speech — that  of  Mr.  Canning:  on  the 
Whig  side,  there  were  four  speeches  — Mr. 
Brougham’s,  Mr.  Lamb’s,  Mr.  ParneU’s,  and 
Mr.  William  Smith’s.  In  no  speech,  other  than 
Sir  Francis  Burdett’s  and  Mr,  Brougham’s,  is 
any  mention  made  of  Mr.  Bentham:  what- 
ever  was  said  in  approbation  of  him  by  those 
two  gentlemen,  staiids  therefore  uncontro- 
verted.  Generosity  and  discretion  are  com- 
petitors  for  the  honour  of  this  silence.  Sir 
Samuel  Romilly,  known  as  the  oíd  and  intí- 
mate friend  and  disciple  of  Mr.  Bentham, 
was  then  on  his  seat  in  the  House:  by  his 
silence,  the  particular  appeal,  made  to  him 
by  Mr.  Brougham,  stands  confirmed.  He  was, 
lieart  and  head,  a Radical:  but  could  not, 
coiisistently  with  any  chance  of  doing  wbat 
little  good  he  was  perraitted  to  do  in  inat- 
ters  of  detall,  declare  himself  as  sucb,  Mr. 
Brougham,  on  this  occasion,  is  seen  taking, 
oíf  the  shoulders  of  the  Tories,  the  burthen 
of  the  defence  of  the  existing  system  against 
the  attack  of  the  Radicáis.  As  to  interests, 
in  the  existing  system  of  waste  and  corrup- 
tion,  the  Whigs  and  the  Tories  have  one 
common  interest:  the  only  diíference  is  — 
as  to  the  class  of  hands,  by  which  the  profit 
shall  be  reaped. 

At  the  end  of  the  report  of  Sir  Francis 
Burdett’s  speech,  “ The  above,  ” says  the  re- 
pórter in  Hansard’s  debates,  “is  an  imperfect 
account  of  a speech,  which  W'as  listened  to  by 
both  sides  of  the  House  with  the  deepest 
attention.” — Ed,  of  original  Edition. 
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Extracta  from  Sir  Francis  Burdett's  Speech. 

“ Since  that  period,  tlie  question  of  reform 
liad  been  greatly  a^tated':  the  ablest  inen  of 
the  age  had  fully  discussed  it,  and  sifted  it  to 
the  bottom.  Above  all,  Mr.  Bentham  had, 
with  iinrivalled  ability,  proved  how  easy  and 
safe  it  was  to  carry  the  principies  of  reform 
into  practical  eíFect.” 

“ Ánnual  Parliaments  and  the  most  exten- 
sive  mode  of  suffrage  had  been  advocated  by 
the  late  Duke  of  &chmond,  in  his  famous 
letter  to  Colonel  Sharman,  with  a strength 
of  argument  quite  unanswerable.  The  same 
principies  had  been  investigated  and  main- 
tained  with  additional  forcé  and  acuteness 
and  philosophical  accuracy,  accompanied  with 
cornplete  demonstration  of  the  safety  wúth 
which  they  might  be  reduced  to  practice,  by 
Bentham.  If  any  anti-reformer  could  answer 
Mr.  Bentham’s  argumeiits,  he  woiild  do  more 
efficacioiis  service  to  reformers  and  anti-refor- 
mers,  than  could  ever  be  effected  by  dealing 
out  false  imputations  and  unsubstantiated 
slander,  these  being,  with  a due  portion  of 
roisreprcsentation  and  exaggeration,  the  only 
intellectual  weapons  hithertoemployed  by  the 
enemies,  against  the  friends,  of  reform.” 

“ If  it  could  be  shown  that  the  most  com- 
prehensive  suífragc  would  produce  no  incon- 
venience  in  practice,  it  ought  not  in  justice 
to  be  withheld.  Mr.  Bentham  had,  by  incon- 
trovertible arguments,  demonstrated  that  no 
danger  whatever  would  arise  from  the  most 
extensive  suffrage  that  could  be  established.” 

Extract  from  Mr.  Brougham's  Speech. 

“ From  this  cliarge  of  inconsistency  there 
was  one  great  authority  who  was  exempt — • 
he  meant  Mr.  Bentham.  He  had  the  greatest 
respect  for  thatgentleman.  There  existcd  not 
a more  honest  or  ingenuous  mind  than  he 
possessed.  He  knew  no  man  who  had  passed 
a more  honourable  and  useful  life.  Removed 
from  the  turmoil  of  active  life,  voluntarily 
abandoning  both  emoluments  and  the  power 
which  it  held  out  to  dazzle  ambitious  and 
worldly  minds,  he  had  passed  his  days  in  the 
investigation  of  the  most  important  truths, 
and  had  reached  a truly  venerable,  allhough, 
he  hoped,  not  an  extreme  oíd  age.  To  him 
he  meant  not  to  impute  either  inadequate 
information,  or  insufficientindustry,  or  detec- 
tive sagacity.  But  he  hoped  he  should  not  be 
deemed  disrespectful  towards  Mr.  Bentham, 
if  he  said  that  his  plan  of  parliaraentary  reform 
showed  that  he  had  dealt  more  ivith  books 
than  with  men.  He  agreed  wath  his  honourable 
friend,  the  Member  for  Arundel  (Sir  S.  Ro- 
milly,)*  who  looked  up  to  Mr.  Bentham  with 
the  almost  filial  reverence  of  a pupil  for  bis 
tutor,  in  wishing  that  be  had  never  written 
that  work.  But  Mr.  Bentham  was  a real  ad- 

• This  was  said  in  presencc  of  Sir  S.  Romilly, 
and  by  hisdeportmentand  silencestoodconfirined. 
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vocate  foi  universal  suffrage.  lie  was  a far 
more  sturdy,  and  infinitely  more  consistent 
reformar  than  the  honourable  baronet,  as  he 
gave  votes  not  only  to  all  men,  but  to  all 
women  also.  He  drew  no  line  at  all;  he 
weighed  not  with  practical  nicety  the  claims 
ofdifferent  classes;  he  recollectcd  that  his 
principie  was  universal;  hetossed  away  the 
rule  and  the  scale  altogether,  and  without 
restriction  let  in  all : young  or  oíd,  men  or 

women,  sane  or  insane,  all  must  vote all 

must  llave  a voice  in  electing  their  reprcsen- 
tatives.  He  did  not  cven  sanction  the  cxcep- 
tions  which  the  honourable  baronet  seeincd 
inclined  to  admit  with  respect  to  pcrsons  of 
an  unsound  mind. 

“The  veteran  reformer  (Major  Cartwright) 
had  lately  favoured  the  world  with  a plan  of 
suffrage,  illustratedby  plates,  whcreballoting- 
boxes,  ball-trays,  &c.  &c.  in  most  accurate 
array,  met  the  eager  gaze  of  the  mnch-edified 
inquirer.  Now  Mr.  Bentham  was  the  patrón 
of  the  ballot,  and  his  doctrine  was,  tliat  all 
who  can  ballot,  may  enjoy  the  elective  fran- 
chise.  The  moment  a person  of  either  scx 
was  able  to  pnt  a pcllet  into  a box,  no  mat- 
ter  whcther  he  were  insane,  and  liad  one  of 
the  keepers  of  a mad-house  toguide  him,  still 
Mr.  Bentham  said,  that  though  he  did  not 
support  the  utility  of  allowing  idiots  or  mad 
persons  to  vote  for  their  own  sakes,  yet  rather 
than  make  any  distinction,  he  would  allow 
them,  as  they  could  not  do  any  harm,  and  the 
unbcnding  consistency  might  do  somc  good. 
Mr.  Bentham  had  such  an  invincibleobjection 
to  linos  of  every  description,  that  he  could  not 
admit  of  one  being  drawn,  evcn  at  the  gatcs 
of  Bedlam.  It  was  not  necessary  for  him  to 
controvert  doctrines  of  this  nature,  but  they 
were  eertainly  consistent  with  each  other;  and 
he  did  not  think  himself  uncharitable  in  say- 
ing,  tiíat  some  of  the  principies  promulgated 
in  that  House  were  nearly  as  chinjcrical  and 
visionary  without  being  at  all  consistent.” 

In  page  1151,  stands  the  following  noteto 
the  word  Brougham,  at  the  commencement  of 
Mr.  Brougham’s  speech : — 

“As  the  speech  of  Mr.  Brougham  on  this 
occasion  was  deemed  of  peculiar  importance 
in  a party  view,  and  with  respect  to  the  line 
taken  by  the  Whigs  on  the  question  of  par- 
liamentary  reform,  it  was  hoped  he  might 
have  been  able  to  print  a corrected  accoimt  oí 
it.  But  w'e  understand  that  it  was  made 
unexpectedly,  without  any  previoiis  intention 
of  speaking  having  been  entertained  by  him  : 
so  that  he  could  not  comply  with  the  wish 
generally  expressed. 

Extract  from  Sir  Francis  Burdett's  Fcphj. 

“ The  learned  gentlcman  (Mr.  Brougham,^ 
whilst  he  professed  himself  friendly  to  reform, 
had  at  the  same  time  attempted  to  render  rid:- 
culous  the  ablest  advócate  which  reform  had 
ever  found  — the  illustrious  and  uimvalled 
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Rentliiiin.  It  was  in  vaiii,  however,  for  tlie 
Icarnecl  gentleman  to  attempt,  by  stale  jokes 
and  misapplicd  sarcasm,  to  undervalue  the 
eíTorts,  of  a mind  the  most  comprebensive, 
iiiformed,  accurate,  acute,  and  philosophical, 
tliat  had  perhaps  in  any  time  or  in  any  coun- 
try  been  applied  to  the  subject  of  legislation, 
and  which,  fortunately  for  mankind,  had  been 
brought  to  bear  upon  reform,  the  most  impor- 
tant  of  all  political  subjects.  The  abiliües 
of  Bentham,  the  learned  gentleman  could  not 

dispute bis  disinterestedness  he  could  not 

<]eny his  benevolence  he  could  not  but 

admire and  his  unremitted  labours  he  would 

do  well  to  respect,  and  not  to  attempt  to 
disparage.  The  conviction  of  such  a mind 
after  mature  investigation,  overcoming  pre- 
conceived  prejudice,  could  not  be  represented 
as  the  result  of  wildand  visionary  speculation ; 
and  the  zealous  and  honest  adherents  of  the 
cause  of  reform  might  be  well  contented  to 
rest  the  question  on  the  foundations,  broad 
and  deep,  upón  which  Bentham  liad  placed  it. 
The  learned  gentleman,  therefore,  unless  he 
fcund  himself  coinpetent  at  least  to  attempt 
to  answer  the  reasons  of  Bentham,  ought,  for 
his  own  sake,  to  be  more  cautious  how  he  en- 
dea voured  to  misrepresent  those  reasons,  or  to 
eflect  by  mis-statement,  what  he  was  unable 
to  accomplish  by  argument.” 

The  motion  was  got  rid  of,  by  a motion  for 
the  order  of  the  day.  On  the  división,  there 
were : — For  the  order  of  the  day,  ay  es  106  ; 
noes  0,  except  Sir  Francis  Burdett  and  Lord 
Cochrane,  members  for  Westminster,  the  two 
tellers.  The  Whigs  joining  with  the  Tories. 
The  resolutions  moved  were  by  this  means 
prevented  from  being  entered  upon  the  jour- 
nals  of  the  house.  At  the  instance  of  Sir 
Francis  Burdett,  these  resolutions  had  been 
drawn  by  Mr.  Bentham.  They  were  employed 
as  drawn,  with  the  exception  of  two  resolu- 
tions which  had  been  inserted  for  the  purpose 
of  completing  the  view  given  of  the  constitu- 
tion  in  all  its  parts,  but  without  expectation 
of  their  being  employed ; the  one  bearing  so 
hard  on  the  monarchical,  the  other  on  the 
aristocratical  branch.  In  addition  to  the 
above  irnportant  changes,  a few  of  minor  im- 
portance  might  perhaps  be  found.  They  were 
made,  all  of  them,  without  concert  with  Mr. 
Bentham,  he  having  given  up  the  matter  with- 
out reserve  to  his  íHend,  on  whom  alone  all 
responsibility  rested. 

Observations  from  without  doors  on  the  above 
Speech  of  Mr.  JBrougham. 

As  to  minore  underthe  sge  of  21,  that  which 
is  insinuated  in  this  speech,  viz.  that  Mr.  Ben- 
tham’s  plan  gave  admission  to  their  votes,  is 
not  true.  It  provided  for  their  exclusión. 

As  to  persons  insane,  it  forbore  excluding 
them,  because  it  would  be  almost  an  even 
chance  whether  their  votes  would  be  on  the 
right  side,  or  the  wrong  side ; because  the 
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grcater  part  would  be  kept  from  the  place  of 
voting  by  the  judicial  procedure  that  autho- 
rized  their  confinement ; because  if  all  that 
voted  were  on  the  wrong  side,  their  number 
would  not  suffice  to  produce  any  practical  ill 
effect;  and  because  the  admission  given  to 
them  excluded  those  disputes  and  litigations 
to  which,  in  this  or  that  individual  case,  the 
question  sanity  or  insanity  might  gi ve  birth. 

On  the  admission  of  females  Mr.  Bentham ’s 
plan  forbore  to  lay  much  stress : because  it 
found  no  grounds  for  any  very  determinare 
assurance,  that  in  that  case  the  result  would 
be  materially  diíferent ; and  because  no  minds 
could  be  expected  to  be  at  present  prepared 
for  it.  But  it  declared  that  it  could  find  no 
reasons  for  exclusión,  and  that  those  who  in 
support  of  it  gave  a sneer  or  a laugh  for  a rea- 
son,  because  they  could  not  find  abetter,  had 
no  objection  to  the  vesting  of  absoluto  power 
in  that  sex  and  in  a single  hand : so  that  it 
was  not  without  palpable  inconsisteney  and 
self  condemnation,  that  the  exclusión  they  put 
upon  this  class  could  be  brought  forward. 

Crimináis  are  another  class,  to  which,  in 
Mr.  Bentham ’s  plan,  the  door  is  left  unclosed, 
ai.d  upon  the  same  or  similar  reasons.  In  this 
case,  considered  as  a grouiid  of  exclusión,  cri- 
minality  means  mischievousness,  or  it  is  no- 
thing  to  the  purpose.  But  if  mischievousness 
— that  is  to  say,  such  a presumption  of  future 
as  is  afforded  by  past  mischievousness,  were 
a sufficient  ground  for  exclusión,  — a much 
stronger  ground  for  it  would  be  afforded  by  a 
Seat  in  either  house,  than  by  a situation  in  a 
penal  prison  or  ahulk : the  mischief  produced, 
to  which  in  both  houses  a vast  majority  of  the 
members  are  constantly  contributing,  is  pro- 
duced upon  the  largest  scale:  the  mischief  pro- 
duced by  the  inbabitantsofthe  penal  prison  and 
the  hulks  is  produced  upon  the  smallest  scale. 

The  supposed  errors  in  Mr.  Bentham 'soplan 
of  parliamentary  reform  are,  by  Mr. Brougham, 
imputed  to  bis  having  “ dealt  more  with  books 
than  with  men.”  But,  in  this  very  instance, 
it  was  by  his  knowledge  of  men  that  he  w’as 
guided,  and  in  the  teeth  of  those  notions  that 
are  so  uniformly  inculcated  in  books:  and 
more  particularly  in  all  law  books.  In  these, 
a fundamental  and  continually  employed  prin- 
cipie is  — that  the  quantlty  of  virtue  is  in  the 
ratio  of  the  quantity  of  power  directly:  in  his 
conceptions,  inversely.  Witness  the  twelve 
Ceesars  : wtness  all  eastern  monarchs,  not  to 
speak  of  others : witness  the  allied  despots. 

Mr.  Bentham  (says  Mr.  Brougham)  “ drew 
no  line  at  all.”  This  is  not  correct.  He  drew 
a line  between  the  greatest  multitude  of  the 
apt  and  the  unapt  for  the  exercise  of  this 
power : the  same  line  that,  wdthout  his  know- 
ledge, was  at  that  same  time  drawing  by  the 
framers  ofthe  Spanish  constitution ; viz.  that 
betwsen  those  who  are  able,  and  those  who 
are  unable  to  read,  that  is,  to  receive  the 
evidence  — which  the  judgment,  the  elector» 
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give  by  their  votes,  has  for  its  grounds.  By 
this  line,  the  benefits  soiight  for  in  admission, 
and  the  benefits  aought  for  in  exclusión,  are 
conjoined.  It  exeludes  all  tbose  who  have  not 
mude  this  only  proof,  that  can  be  made,  of 
appropriate  aptitude:  and  yet  it  exeludes  no 
man : for,  this  proof,  it  puts  it  in  the  power 
of  every  man  to  give. 

Nothing  has  been  more  annoying  to  the 
corruptionists,  Tory  and  Whig  together,  than 
this  test,  which  the  Spanish  and  the  English 
radical  reformista  were,  each  without  know- 
ledge  oí  the  other,  tbus  oceupied  in  framing 
at  the  same  time.  Corning  to  the  reading 
qualification,  “ This  \ve  protest  against,”  says 
the  Edinhurgh  Review,  in  its  critique  on  Mr. 
Benthani’s  parliamentary  reform  plan  — “we 
protest  against  it.”  So  fár  the  pen  went.  At 
that  point  it  stuck ; stuck  like  a tongue  stopt 
by  a locked-jaw.  Reason  not  being  to  be 
found,  the  whole  authority  of  the  work  was 
thus  brought  out  in  form  to  supply  her  place. 
The  interest — it  need  scarcely  be  ohserved — 
the  same  interest  which  produced  the  speech 
in  the  House  of  Commons,  produced,  much 
about  the  same  time,  the  article  in  the  Edin- 
burgh  Review.  Where  the  shadow  of  an 
answer  presented  itself,  the  shadow  was  ein- 
ployed : where  not  so  much  as  a shadow  could 
be  found,  the  argument  was  left  unnoticed. 
A sulficient  refiitation  of  speech  and  article 
together,  might,  it  is  believed,  be  aíforded 
by  a bare  list  of  the  arguments  which  in  both 
are  passed  unnoticed. 

As  to  Mr.  Bentham,  — on  the  field  of  le- 
gislation,  no  man  ever  copied  so  little  from 
books : no  man  ever  drew  so  much  from  ob- 
servations  made  on  man.  He  has  not  had 
much  acquaintance  with  drawing-rooms : none 
with  levees.  But  he  has  had  some  acquaint- 
ance with  cottages,  and  much  with  offices. 
He  has  been  in  the  secrets  of  ministers  : and, 
from  1783  to  the  present,  there  has  not  been 
a ministry  with  which  he  has  not  been  in  re- 
lation,  ñor  from  which  he  has  not  received 
marks  of  confidence. 

But  Mr.  Brougham  and  Mr.  Bentham  were, 
and  are,  and  always  have  been,  friends:  and 
assuredly,  not  the  less  so  for  that  speech : 
and,  consistently  with  that  opposition  which 
situations  necessitate,  nothing  (it  is  seen) 
could  be  more  friendly,  than  the  opposition 
given  by  the  friend  in  the  senate  to  the  friend 
in  the  closet.  — Ed.  of  original  Edition. 

II.  GENEVA. 

Desh-e  ofthe  Legislation  Committee  to  receive 
from  Mr.  Bentham  the  Draught  of  a Penal 
Code,  as  expressed  by  Mr.  StephenDumont 
toMr.  Bentham. — London,  \9thJune  1818. 

[Translation.] 

My  dear  Bentham, — T cannot  sufficiently 
expresa  to  you,  bow  sensible  I am  to  the  in- 
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terest  you  take  in  our  Genevan  Penal  Code, 
and  how  grateful  for  the  generous  oifer  you 
make  to  us:  it  goes  beyond  everything  that 
I could  have  asked  of  you.  Well  may  vou  re- 
gard  this  undertaking  of  ours  with  a fátherly 
affection,  considering  with  what  truth  it  is, 
that,  from  the  first  mention  of  this  affiiir,  í 
declared  to  our  commission,  that  the  whole  of 
the  matter  I should  have  to  submit  to  thcm, 
not  plan  only  but  details  likewise,  had  been 
extracted  from  your  manuscripts. 

The  conversation  I have  been  having  with 
Mr.  K.,  and  which  he  will  have  reported  to 
you,  had  for  its  principal  objcct,  the  showing 
to  him,  that  what  you  looked  for  liad,  vir- 
tually  and  impliedly,  been  already  done.  I 
had  declared  to  our  penal  law  commissioti,  that 
I found  myself  at  a stand,  because  in  your 
manuscripts  there  were  gaps,  which  on  my 
own  part  I could  not  flatter  myself  with  the 
being  able  to  fill  up : many  articles  oniitted 
or  left  unfinished,  under  the  head  of  offenres 
against  condition  in  Ufe:  nothing,  ahsolutely 
nothing,  under  the  head  of  qff'ciices  against 
justice.  I said,  moreover,  that  there  were 
many  questions,  on  which  I had  asked  your 
Opinión  by  letter,  and  that  for  answer  you 
had  given  me  an  invitation  to  visit  you  in 
the  country,  in  consideration  of  the  difficulty 
of  carrying  on  discussions,  on  inatters  of  this 
nature,  in  the  way  of  epistolary  correspon- 
dence.  I had  requested  leave  of  absence  for 
five  months,  that  I might  come  to  Englaiid : 
and  this  suspensión,  though  contrary  to  the 
general  instructions  we  of  the  commission  luid 
received  from  our  government,  considering 
the  recommendation  to  us  to  use  all  the  dili- 
gence  that  the  nature  of  the  subject  admitted 
of,  — was  granted  without  difficulty. 

In  regard  to  all  such  articles  as  we  have 
drawn  up  as  yet,  nothing  has  been  defini- 
tively  established : the  whole  will  be  to  be  rc- 
cast,  before  we  have  done ; so  that,  as  to  the 
tilles,  as  well  general  as  particalar,  that  have 
passed  through  the  hands  of  the  commission, 
you  are  not  to  consider  them  as  anything  but 
faint  sketches,  which  will  be  to  be  gone  over 
again. 

It  is  I that  am  repórter  to  the  commission  ; 
that  is  to  say,  to  me  appertains  the  initialivc 
function,  and  the  conduct  of  the  business. 
Considering  that  it  is  under  your  auspices  that 
it  commenced — considering  the  declarations 
made  by  me,  that  it  was  on  no  other  grouml 
than  that  of  your  manuscripts  that  I could 

work, you  have  all  the  morai  .security  which 

the  nature  of  the  case  admits  of,  that  cvcr_\- 
thing  that  you  do  for  us,  even  the  whole 
matter  of  the  code,  without  regard  to  any- 
thing we  have  done  already,  will  be  received 
with  gratitude,  and  examined  with  care:  and, 
if  there  be  this  or  that  point,  on  which  the 
commission  fails  to  aiiopt  your  ideas,  the 
failure  will  certainly  not  have  ior  its  cause 
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cithcr  ncgligerice,  indolence.  or  any  unfa- 
voiirablc  prepossession : for,  the  contrary  ílis- 
position  is  already  effectually  manifested,  by 
Ihc  admission  given  to  your  plan,  and  to  tbe 
tilles  general  and  particular.  In  relation  to  this 
inatter,  1 rcgard  myself  as  warranted  in  giving 
voii  tbe  strongest  assurance : and  I am  per- 
'siiaded,  tbat  tbere  is  not  one  of  my  colleagues 
that  would  not  join  with  me,  in  soliciting^  at 
vour  bands  tbe  magnificent  work  of  whicb 
vou  give  me  the  proinise,  and  wbicb  you  alone 
are  capable  of  executing. 

I have  commissioned  Mr.  K.  to  desire  of 
you  tbat,  as  the  work  proceeds,  a copy  may 
be  taken  at  rny  expense,  tbat  the  original  may 
remain  in  your  bands,  and  because  it  would 
not  be  possible  for  me  to  oceupy  myself  with 
tbe  translatinn  here,*  considering  my  otber 
occiipations. 


III.  SPAIN. 

1.  Cross  of  Malta.  Patriotic  Society  of  the 
Friends  of  the  Constitulion.  JLetter,  intro- 
dncing  an  instrument,  constituting  Mr.  Ben- 
tham  an  Honorary  Member  — Madrid,  \%th 

Sept.  1820 (N.B.  Though  this  Society 

was  not  of  the  number  of  the  constituted 
aiithorities,  its  freedom,  added  to  its  nu- 
merousness,  rendered  its  testimony  biit  tbe 
more  valuable.) 

The  patriotic  society  of  Friends  of  the  Con- 
slitution,  established  mihe  Malta  Cojfeehouse 
ofthis  Corte,  have,  in  a public  meeting,  beard 
read,  from  the  tribune,  the  work,  addressed 
by  you  to  all  liberal  Spaniards:  and,  as  a 
testimonial  of  the  gratitude  with  which  the 
people  of  this  capital  in  general,  and  this  so- 
ciety in  particular,  have  received  and  appro- 
pnated  this  one  of  the  literary  fruits  of  your 
illustrious  mind,  have  the  honour  of  trans- 
mitting  to  you  the  tifie  of  honorary  associate, 
saluting  you  with  sentiments  of  the  most  in- 
timate  fraternity. 

The  Citizen  President  Patricio  Moore. 

Andiiei  Rogo,  del  Cañizal,  Sea-etary. 

Manuel  Barcelo,  Secretary.'f 
Citizen  Jereniias  Bentliam. 


2.  Don  Auguslin  Arguelles,  Minister  of  the 
Interior,  requesting  the  opinión  of  Mr.  Ben- 

tham  on  the  subject  of  Jury  Trial Madrid. 

No  date.  Received  through  the  Spanish 
Mission,  22d  January  1821, 


Dear  and  most  esteemed  Sir, I have 

received,  through  various  channels,  your  dif- 
ferent  works  on  matters  of  law  and  politics. 
Sincerely  grateful  for  siich  a distinction  as 
this,  I feel  more  and  more  regret,  that  my  ill 
fortune  deprived  me  of  the  pleasure  of  know- 
ing  you  personally  when  I was  in  your  country 


in  England. 

r í.®  instrument  is  from  an 
clanks  for  ñames  and  dates. 


engraving,  with 


in  1806-7,  and  my  friend  and  countrymaft 
Mendoza  de  llioa,  who  was  your  friend  also, 
was  very  desirous  that  I should  visit  you, 
and  even  spoke  to  me  about  it : but  a severe 
indisposition,  that  tormented  me  during  the 
two  years  of  my  abode  in  London,  deprived 
me  of  that  pleasure.  Though  I had  proposed 
to  myself  to  write  to  you  on  various  matters 
connecíed  with  the  events  of  Spain,  I was 
obliged  to  abandon  the  intention  for  want  of 
time.  That  which  I infinitely  desire,  and 
should  deem  a singular  favour,  would  be  that 
you  should  communicate  to  me  your  ideas  on 
the  institiition  of  the  jury.  Out  of  England, 
the  genuine  character  of  this  tribunal  is  not 
well  understood.  A clear  and  circumstan- 
tial  exposition,  of  the  mode  of  proceeding  in 
criminal  cases  by  jury,  would  be  very  useful : 
and,  at  the  same  time,  I should  desire,  if  pos- 
sible, that  you,  should  tell  me  your  opinión 
on  the  following  queries  : — 

“ In  a country  where  a jury  has  not  been 
established,  and  in  which  there  are  party- 
divisions,  can  it  be  introduced  without  that 
party-spirit’s  mingling  with  their  verdict  ?” 

“ What  precautions  ought  to  be  taken,  to 
secure  the  impartiality  of  the  jury  under  such 
circumstances  ?” 

I trust  that  your  goodness,  and  your  ardent 
love  of  liberty,  will  pardon  this  my  presump- 
tion,  availing  myself  of  this  opportunity  to 
offer  you  my  respect  and  friendly  considera- 
tion,  entreating  you  to  dispose,  in  any  way 
most  agrceablc  to  you,  of  the  esteem  and  at- 
tachment  of  your  most  obedient  servant, 
Aügustin  Arguelles. 

P.  S.  — I write  to  you  in  my  own  lan- 
guage,  as  many  years  have  elapsed  since  I 
wrote  in  English. 

Mr.  Bentham. 

3.  Don  José  Canga  Arguelles,  Minister  of 
Finance,  expressing  the  desire  of  the  Go- 
bierno (composed  of  hiniself  and  the  other 
six  Minister s)  to  receive  from  Mr.  Bentham, 
in  pvrsuance  of  an  offer  of  his,  the  draught 
of  an  all-comprehensive  and  rationalized 
Code,  as  described  in  Part  I.  — Madrid, 
20í/¿  February  1821. 

Mr.  Jeremy  Bentham — SiR,  Don  Diego 
Colon  has  transmitted  to  me  the  letter  you 
wrote  to  him,  oftering  to  íorm  a complete 
code  of  laws  for  Spain.  It  belonging  to  tbe 
minister  of  grace  and  justice  to  take  cogni- 
zance  of  the  object  to  which  it  refers,  I have 
delivered  it  to  him,  in  order  that  he  may  ar- 
range  with  his  Majesty  such  resolution  as  he 
may  deem  fit.  , 

This  is  all  that  it  has  been  competent  to 
me  to  do  in  this  business : but  I caniiot  but 
declare  to  you,  with  the  greatest  satisfaction 
on  my  own  part,  that  the  wishes  which  aní- 
mate you  to  serve  my  country  so  usefully, 
are  highly  grateful  to  the  Gobierno  — and- 
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that , for  my  own  part,  I have  for  this  long  time 
entertained  the  highest  respect  for  that  mass 
of  intellectual  light,  of  which  you  have  given 
such  resplendent  proofs,  and  which  has  ob- 
tained  for  you  the  estimation  and  honourahle 
íiame  you  bear,  among  all  who  know  how  to 
appreciate  merit  and  distinguished  talents. 
On  this  consideration,  I remain  at  your  dis- 
posal,  Sir,  your  most  respectful  and  obedient 
servant, 

(Signed)  Joseph  Canga  Arguelles, 

>•  4.  El  Conde  de  Toreno,  Deputy  to  the  late 

Cortes^  requesting  Observations  from  Mr. 

Bentham,  on  the  subject  of  the  proposed 

Penal  Code — 6th  August  1821. 

Paris,  le  0 Aoüt  1821. 

Monsieur  J.  Bentham — Monsieür,  Notre 
commun  ami  Mr.  Bowring  veut  bien  se  charger 
de  vous  faire  passer  le  volume  ci-joint,  qui 
comprend  le  projet  du  code  penal  presenté  par 
le  comité  á la  deliberation  des  Cortes,  qui  doit 
avoir  lieu  l’hiver  prochain.  Vous  y verrez  des 
choses  bonnes,  d’autres  fort  mauvaises.  N’al- 
lez  pas  pourtant  vous  eíFrayer,  Monsieur,  des 
articles  qui  parlent  sur  la  religión ; cela  ne 
passera  pas ; le  tems  des  persecutions  en 
Espagne  n 'existe  plus,  et,  malgré  toutes  les 
lois,  il  y a dans  le  fait  une  tolerance  trés  grande. 
Je  soumets,  Monsieur,  á vos  lumiéres,  et  ala 
profondeur  de  votre  esprit  et  de  vos  connais- 
sances,  ce  projet.  Ayez  la  complaisance  de 
me  faire  passer  vos  observations,  d’ici  aux  der- 
niers  jours  de  Septembre,  que  je  dois  retour- 
ner  en  Espagne : je  vous  en  serai  extrémement 
redevable  : j’en  profiterai  dans  la  discussion. 
A qui  pourrais-je  en  effet  mieux  m’adresser, 
qu’au  constant  défenseur  de  l’humauité,  et  au 
profond  écrivain  de  tant  d’ouvrages  célébres 
sur  la  legislation  ? 

Soyez  súr,  Monsieur,  dii  plaisir,  et  méme 
du  devoir, 'que  je  me  ferai,  d’écouter  vos  con- 
seils  dans  cette  matiére,  et  de  l’empressment 
que  je  mettrai  toujours  de  vous  offrir  l’hom- 
mage  de  mon  admiration,  et  de  ma  profunde 
consideration.  Le  Comte  de  Toreno. 

(translation.) 

Paris,  6tli  August  1821. 

Mr.  J.  Bentham — SiR,  Our  common  friend 
Mr.  Bowring  has  the  goodness  to  undcrtake 
to  forward  to  you  the  accoinpanying  volume, 
containing  the  project  of  the  penal  code,  pre- 
sented  by  the  coinmittee,  for  the  deliberation 
of  the  Cortes,  at  its  next  winter’s  meeting. 
You  will  see  in  it  some  good  things,  others 
very  bad.  Do  not,  bowever,  frighten  your- 
self,  Sir,  about  those  articles  which  speak  of 
religión : they  will  not  pass : in  Spain,  the 
time  of  persecutions  is  no  longer  in  existence: 
and,  spite  of  all  laws,  a very  extensivo  tole- 
ration  has  place  in  fact.  I submit  this  pro- 
posed code,  Sir,  to  the  consideration  of  your 
cnlightened  mind.  Do  rae  the  favour  to  con- 
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vey  lo  me  your  observations  on  it,  betwcen 
this  aud  the  last  days  of  September,  at  which 
time  I shall  be  on  my  retían  to  Spain.  I shall 
be  highly  obliged  by  your  so  doing.  I shall 
make  niy  profit  of  thein  in  the  course  of  the 

discussion.  An  address  of  this  sort to  whom 

could  it  be  made  with  more  propriety,  thun 
to  the  constant  defender  of  the  principies  of 
humanity,  to  the  profoundly  thinking  imthor 
of  so  many  celebrated  works  on  legislation  ? 

Be  assured,  Sir,  of  the  ¡deasure,  and  eveii 
of  the  sense  of  duty,  with  which  I shall  at- 
tend  to  your  suggestions  on  this  suliject,  and 
of  the  cagerness  with  which  I shall  embrace 
every  occasion,  of  offei  ing  to  you  the  homage 
of  my  admiration  and  of  my  high  considera- 
tion, Le  Comte  de  Toreno. 

5.  Extract  from  the  Beport  of  the  Prison 
Committeeof  the  Cortes,  recommending  the 
application  of  Mr.  Bentham's  Plan  of  Con- 
struction  and  Management,  stijled  the  Pan- 
cpticon  Plan,  to  all  Prisons  throughout 
Spain  and  her  Dependencies — 28í/í  Sep- 
tember 1820. 

(translation.) 

The  select  Comniittee,  named  by  the  Cor- 
tes for  the  purpose  of  its  presenting  a plan  of 
regulation  and  improvement  for  the  prisons 
of  the  kiiigdom,  has  carcfully  examined  the 
measures  proposed  by  Messrs.  Villano  va.  Cal- 
derón, and  Canabal,  relative  to  this  object, 
as  also  the  expositions  presentod  by  Don 
Joseph  Guyar,  with  the  accompan)  ing  docu- 
ments, 

With  the  same  scrupulous  attention,  tlie 
Coinmittee  has  also  examined  the  work  ot 
the  jurisconsult,  Jeremy  Bentham,  translatcd 
by  Don  Jacoba  Villanova,  by  whom  has  bcen 
added  an  appendix,  and  various  notes  of  pri- 
mary  importance ; and  the  Plan  for  Prisons, 
which,  with  the  work  oforesaid,  he  presented 
to  the  Cortes,  and  which  they  roceived  with 
particular  acknovvledgnient. 

Desiroiis  to  avail  itself,  on  this  occasion, 
of  whatsoever  appropriate  assistance  should 
be  found  obtainable,  — the  Committee  com- 
municated  to  the  govcrnment  (gobierno)  the 
inforraation,  which  the  Lconomical  Socicty 
of  Madrid  liad  nddressed  to  the  hiug  through 
the  Home  Department:  on  which  occasion, 
with  its  accustomed  zeal  and  intclligeiicc, 
that  Society  bestows  the  highest  euloginm  on 
the  work  of  the  above-mentioned  Bentham, 
and  on  the  observations  and  appeiidixcs  snb- 
joined  bythe  jurisconsult  Villanova:  exjjrcss- 
iiig  its  entire  approbation  of  the  application 
of  the  Panopticon  principie,  in  relation  to 
the  establishments  appertaining  to  the  prisons 

of  the  kingdom.  . 

The  Committee,  after  inspection  made  ot 
these  documents,  could  not  do  otberwisc>  than 
agree  in  great  ineasure  with  his  bcncncciit 
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ideas  for  tlie  Service  of  humanity,  wliich, 
liaving  beeii  outraged  in  the  higbest  degree 
in  tile  biilldings  hitlierto  iised  for  the  impn- 
sonment  of  culprits  and  condemned  crimináis, 
calis  for  tlie  most  prompt  and  efficacious  mea- 
sures  of  alleviation. 

The  Cornmittee  has  obtained  a full  convic- 
tion  of  the  truth  of  those  principies  which, 
vvith  so  much  wisdom,  have  bcen  delivered 
and  applied  in  detail  by  those  intelligent 
friends  of  mankind. 

1^*  Thereupon  follows  a discussion,  conti- 
nued  throiigh  nine  pages,  and  occupied  princi- 
pally  in  the  exhibition  of  the  deplorable  State 
of  prison  and  prison  management  in  Spain. 

Page  10  commences  with  a proposed  law, 
in  twenty-six  arlicles,  the  whole  ranged  under 
three  titles. 

Article  1 . In  all  the  capitah  of  the  pro- 
vinces  of  the  kingdom,  and  in  those  towns  in 
which  are  the  seats  of  j udicatories  having  cog- 
nizance  in  the  first  instance,  — shall  be  con- 
structed  prisons,  upon  the  Panopticon  plan, 
or  as  nearly  approaching  to  it  as  possible. 

Article  25.  For  the  construction  of  these 
prisons,  the  government  shall  turn  to  the  best 
account  the  valué  of  the  existing  ones,  and 
propose  to  the  Cortes,  in  the  estimates  for 
the  expcnditure  of  the  home  department,  the 
sums  which  it  shall  propose  to  allot  to  this 
object,  as  also  the  charitable  funds*  which 
it  regards  as  capable  of  being  employed  to  the 
purpose  of  these  establishments. 

Article  26.  All  these  measures  and  provi- 
sions  shall  extend  to  the  provinces  of  Ultra- 
maria. 


6.  Don  Toribio  Nunez,  Deputy  from  Sala- 
manca to  the  present  Cortes,  requesting  for 
Spain  and  its  Cortes  the  assistance  of  Mr. 

Bentham  on  all  matlers  of  legislation 

JExtracts.- — Salamanca,  20ih  Dec.  1821. 


Occupied  successively  by  the  political  af- 
fairs  of  this  city  and  province,  and  by  the  con- 
sideration  of  the  penal  code,  submitted  to  our 
extraordinary  Cortes,  and  lately  referred  to 
a commission  of  this  literary  University,  of 

which  commission  I am  a member, I have 

heen  unable  sooner  to  answer  your  valuable 
letter.  You  are,  however,  assured  of  my  gra- 
titude,  by  your  correspondent,  who  transmit- 
ted  it  to  me  from  Victoria,  and  with  whom  I 
hope  to  have  further  intercourse  at  Madrid. 
In  that  letter,  you  ask  me  to  give  you  some 
account  of  my  past  life,  and  of  the  accident 
which  brought  me  acquainted  with  your 
Works.  The  praises,  which  you  bestow  upon 
me,  are  due  rather  to  your  principies  and 
analyscs,  than  to  the  new  arrangement  in 
which  I have  presented  them  in  the  “ Ciencia 
Social.”^  In  the  concluding  part  of  your  let- 

^ of  bequests  made 
tor  cnantable  purposes. 

t A Work  entituled  ESPIRITU  DE  BEN- 


ter,  you  relate  to  me  some  particulars  concern- 
ing  the  course  of  your  studies,  and  concerning 
the  Universities  of  Oxford  and  Cambridge, 
and  you  desire  to  know  wbat  were  my  studies 
at  that  of  Salamanca. 

Respect  and  gratitude  compel  me  to  oblige 
you  in  everything:  and  the  pleasure  I feel,  at 
findingmyself  in  familiar  conversation  with  my 
adored  master,  of  whose  existence  I doubted, 
makes  my  own  satisfaction  inseparable  from 
the  fulfilment  of  my  duty  towards  you.  * * * ^ 

The  appearance  of  your  works,  published 
in  the  French  language  at  Paris,  coincides 
with  this  epoch ; but  as  1 had  retired  from 
Seville,  with  the  profits  of  the  business  I had 
carried  on  there  since  the  death  of  the  duchess, 
and  was  living  amidst  relations  and  friends  in 
the  mountains  of  Castillo,  — I heard  nothing 
of  them  until  the  passage  of  the  French  army 
through  Salamanca  to  Portugal,  in  1807,  when 
your  principies  of  civil  and  penal  legislation 
were  brought  among  other  books  for  sale. 
To  describe  to  you  their  eífect  upon  me  is 
impossible.  Suffice  it  to  say,  that,  in  spite 
of  the  inconsistencies  which  I found  in  them, 
and  which  I have  always  attributed  to  your 
editor,  I saw  so  much  light,  that  I hailed,  as 
a favourable  prognostic  for  the  prosperity  of 
my  country,  the  perfidy  of  the  monster,  who 
by  irritating  our  national  honour,  set  in  mo- 
tion  our  enthusiasm. 

The  delight  I had  formerly  tasted  in  dis- 
pensing  benefits  was  replaced  by  the  antici- 
pation  of  that  which  1 should  derive  from 
seeing  diffused  through  my  country  those 
principies  which  teach  the  Science  of  govern- 
ing,  and  of  introducing  useful  reforms  w'ithout 
injury  to  actual  rights.  In  your  works  I saw 
the  causes  of  the  failure  and  of  the  evils  of 
the  French  Revolution,  which  had  excited 
our  youthful  attention.  I begaü  immediately 
to  inform  myself  of  the  means,  by  which  my 
country  might  be  freed  from  the  horrors  which 
afilicted  it.  I found  all  made  easy  by  the  ope- 
ration  of  your  principies : but  unfortunately 
they  were  unknown  in  Spain.  Even  now  an 
acquaintance  with  them  is  by  no  means  ge- 
neral. Yet,  notwithstanding  our  invetérate 
prejudices  on  the  one  side,  and  notions  á la 
Frangaise  on  the  other,  a knowledge  of  them 
is  extending  itself ; and,  among  the  deputies 
elected  for  the  next  Cortes,  I am  convinced 
there  are  niany  initiated  in  your  precious  mys- 
teries.  I hope  you  will  not  find  it  inconve- 
nient  to  transmit  to  your  disciple,  Nunez,  the 
code  which,  I am  assured  by  our  amiable 
frieiid  Bowring,  you  have  been  preparing  ex- 

THAM  Sistema  de  ea  Ciencia  Social. 

• — Ideado  por  el  Jurisconsulto  Inglis  Jeremiat 
BentJmm  y puesto  en  ejecución  conforme  a loa 
principio.^  del  Autor  original  por  el  Dr.  D.  To~ 
ribio  Ñ ufiez.  Jurisconsulto  Esjuiñol,  Salamanca: 
Impren  ta  nueva : Por  D.  Bernardo  Martin,  1020  : 
Ovo,  pages  140. 
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pressiy  for  Spain.  Do  not  doubt  that  the 
lights  you  have  diffused  will  be  of  great  Ser- 
vice to  US } tbat  the  number  of  your  appre- 
ciators  will  be  great  among  the  new  deputies; 
and  that  among  them  will  be  found  many 
lawyers  who  revere  you,  and  many  learned 
physicians,  who  are  imbued  with  your  lumi- 
nous  System.  • * • • 

May  heaven  grant  that  my  knowledge, 
corrected  by  your’s,  my  integrity,  and  my 
prudence,  may  correspond  with  my  good  in- 
tentions ; as,  with  your  aid,  I hope  they  will : 
and  if,  with  this  disposition,  I implore  what- 
ever  instruction  my  enlightened  master  can 
still  give  rae,  I am  persuaded  he  v\ñll  not  re- 
fuse  to  assist  with  his  advice  his  “ beloved” 
disciple  * • • * . and  the  nation  to  which  he 
has  the  honour  to  belong,  and  to  which  such 
proofs  of  your  aflFection  have  been  already 
given,  ♦ * • 

I must  confess  to  you,  that,  if  information 
does  not  rapidly  spread,  I fear  we  must  wait 
a long  time  before  we  shall  see  the  fruits  it 
ought  to  produce ; and  certainly,  until  we  do 
see  them,  we  are  in  danger.  I seek  not  to 
discourage  you,  ñor  to  diminish  your  cheer- 
fulness:  Godforbid!  — Genius  of  good ! you 
will  not  deny  to  us  the  instructions  which  we 
hope  from  your  philanthropy : and  we,  on  our 
part,  will  sedulously  endeavour  to  propágate 
them.  Your  instructions  will  conduct  us,  in 
our  search  for  those  demonstrative  proofs,  by 
wbich  all  minds  shall  be  brought  into  unisón. 
You  alone  have  realized  the  project  of  Só- 
crates— you  have  justified  the  assertion  of 
Galilea  — you  have  made  palpable  the  opinión 
of  Loche — and  have  given  consummation  to 
the  laudable  commencements  of  Beccaria. 

Adieu ! may  you  live  long  for  the  benefit 
of  the  human  race,  and  for  the  enjoyment  of 
that  glory,  which  it  has  been  given  to  no 
other  mortal  to  acquire ! 

IV.  PORTUGAL. 

1.  Minute  of  the  Portuguese  Cortes,  or dering 

a translation  to  be  made  ofall Mr .Bentham  s 

Works  — Lisbon,  13¿A  Ápril  1821. 

Read  by  Secretary  Freire  a letíer  presentad 
by  Senhor  Sepulveda,  to  whom  it  had  been 
addressed  by  Senhor  Carvalho,  member  of  the 
regency  of  the  kingdom,*  along  with  the 
Works  of  Jeremy  Bentham,  offered  by  their 
venerable  author  to  the  Portuguese  nation : 
in  which  letter  it  was  said,  that  the  writer 
could  not  give  a more  authentic  testimony  of 
the  valué  he  set  upon  so  generous  and  flatter- 
ing  an  oíFering,  than  by  accompanying  it  with 
a wish,  that,  in  their  practice,  the  cortes  may 
take  for  their  guidance  the  liberal  doctrines 

• This  body  was  composed  of  four  members: 
The  Conde  de  Sampaio,  President,  and  Blessrs. 
Carvalho,  de  Sao  Luis,  et  Soto  Maior. 
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earliest  constitutionalist 

oí  Europe. 

Penetrated  with  those  sentiments  of  esteem, 
that  are  so  justly  due  to  the  illustrious  Ben- 
tham  — to  that  sage,  by  whose  luminous  ideas 
tbe  whole  civilized  world  has  been  enlighten- 
ed,  and  to  whom  its  free  nations  should  erect 
a monument  of  gratitude,  for  the  indefatigable 
zeal  \idth  which  he  has  made  application  of 
those  ideas  to  the  Service  of  the  great  cause 
of  liberty  and  good  government  — the  assem- 
bly  has  resolved,  not  only,  that  of  this  his 
offering  honourable  mention  be  made  in  their 
journals,  but  also  that  direction  be  given  to 
the  Regency  to  cause  to  be  translated  and 
printed  all  those  his  works,  and  that,  by  one 
of  the  secretarios  of  this  august  assembly,  a 
letter  be  written  to  him,  conveying  to  him  the 
grateful  acknowledgments  of  the  cortes,  ac- 
companied  with  the  intimation,  that  those 
his  gifts  were  addressed  to  the  assembly  by 
one,  and  presented  by  another,  of  the  persons 
who  planned  and  took  the  lead  in  consum- 
mating  those  glorious  mensures,  which  gave 
commencement  to  our  political  regeneration : 
and  that  to  the  said  Bentham  be  sent  an  au- 
thentic copy  of  the  paragraph  in  our  journals, 
in  which  expression  is  given  to  this  resoliition 
of  the  sovereign  assembly.  Hermano  .losé 
Braamcamp  de  Sobral,  Presidente  — Joao 
Baptista  Felgueiras,  deputado,  Secretario  — 
Agostinho  José  Freire,  deputado.  Secretario. 
(A  true  copy)  Joaquim  Guilheume 
DA  Costa  Posseu. 

2.  Order  of  the  Cortes  to  the  Regency  for  that 
purpose  — Lisbon,  \^th  April  1821. 

For  the  Conde  de  Sampaio. 

Most  illustrious  and  excellent  Sir, 

The  General  and  Extraordinary  Cortes  of 

the  Portuguese  nation,  desirous  of  giving  a 
testimony  of  the  particular  satisfaction  with 
which  they  have  received  the  valiiable  pre- 
sen!, made  to  them  of  his  works,  by  the 
illustrious  Citizen  of  the  world,  Jeremy  Ben- 
tham, and  at  the  same  time  of  contributing 
to  the  utmost  of  their  power  to  the  diffusion 
of  the  luminous  and  transcendently  useful 
mass  of  information  eontained  in  those  his  so 
interesting  productions, — have  given  orders 
for  the  transmission  of  them  to  the  Regency 
of  the  kngdom,  for  the  purpose  of  its  causing 
a translation  of  them  to  be  made,  and  printed 
at  the  national  printing  office,  and  with  su- 
perior dispatch  published.  Your  Excellericy 
will  accordingly  make  communication  of  tbis 
to  the  Regency,  that  due  execution  may  be 

given  to  it.  „ I 

God  preserve  your  Excellency ! 

Palace  of  the  Cortes,  13th  April  1821. 

(A  true  copy) 

JoAO  Baptista  Felgueiras. 

Joaquim  Guilherme  da  Costa  Posser. 


374  CODIFÍCATION  PROf  v/SAL  — PART  II.  TESTIMONIALS. 


3 Senhor  José  Baptisla  Fehjueiras,  one  of 
lite  Depulies  to,  and  Secretaries  of,  the 
Corles,  to  Mr.  Bentham,  on  conveying  the 
above. — Lisbon,  24</¿  April  1821. 


On  the  outside  cover,  in  another  liand,  wfti 
vvbat  follows : — “ By  the  first  conveyance  ; 

On  the  second,  the  letter  will  be  accom- 

panied  by  a package,  which  will  be  sent  by 
the  firat  opportunity  by  sea.” 


The  General  and  Extraordinary  Cortes  of 
the  Portuguese  Natioii,  liaving  received  the 
obligiiig  prescnt  of  those  your  alike  celí^ra- 
ted  and  interesting  works,  which  have  been 
addressed  to  them  by  one,  and  presented  by 
another,  of  those  well- deser ving  citizens,  who 
have  borne  a distlnguished  part  in  the  glorious 
achievement  of  the  political  regeneration  of 
the  Portuguese  monarchy,  — have  resolved, 
that  their  grateful  acknowledgments  for  so 
valiiable  an  offering  be  made  to  yon,  and  that 
they  be  accompanied  by  the  copy  of  a minute 
in  their  journals,  in  which  honourable  men- 
tion  tliereof  is  made : and  moreover,  that 
those  same  works  be  translated  and  published, 
in  such  sort  as  to  render  manifest  to  all  eyes 
tile  extraordinary  regard  and  particular  atten- 
tion  with  which,  by  this  sovereign  assembly, 
acceptance  has  been  given  to  those  most  im- 
portant  writings  of  the  illustrious  friend  of 
man,  and  conspicuous  advócate  of  the  cause 
ofnations.  Gcd  preserve  you,  Sir  ! 

Given  at  Lisbon,  at  the  palace  of  the  Cortes, 
this  24th  day  of  April  [1821.] 

JoAo  Baptista  Felgüeiras. 

Mr.  Jeremij  Bentham. 

On  the  Cover  was  the  direction  following ; 

“Ao  Sñr  Jeremias  Bentham,  Londres,  do 

Deputado  Secretario  das  Cortes  Geraes  e 
Extraordinarias  da  Najao  Portugueze,  Joao 
Baptista  Felgüeiras.” 


4.  Senhor  Felgüeiras,  as  above,  to  Mr.  Ben- 
tham— Lisbon,  22d  Deccmber  1821. — 
Received  25th  January  1822. 


Most  illüstiuous  Sm,  — In  conformity 
to  a resolution,  passed  by  the  Cortes,  of  the 
2Gth  November  last,  which  I had  the  plea- 
sure  to  communicate  to  you  the  3d  instant,* 
I have  the  honour  to  transmit  to  you  a collec- 
tion  of  the  journals  of  the  Cortes,  as  far  as 
they  are  published,  down  to  the  presenttime, 
and  in  which  are  contained  the  Nos.  down 
to  No.  229:  and  they  will  be  conveyed  to 
you  through  the  médium  of  the  Portuguese 
mission  tn  London;  from  whence  also  the 
succeediiig  ones,  as  they  come  out,  will  be 
transmitted  to  you,  in  pursuance  of  the  re- 
solution of  the  Cortes.  I avail  myself  with 
much  pleasurc  of  the  opportunity  thus  afforded 
me  of  e.xpressing  to  you  those  sentiments 
of  particular  consideration  and  esteem,  with 
which  I am,  Sir,  your  most  respectfiil  and 
alTectionate  venerator, 

Joao  Baptista  Felgüeiras. 
jo  the  most  illustrious  Jeremy  Bentham. 

Lisbon,  Palace  of  the  Cortes, 

22d  December  1821. 


^ ■ March  15th,  this  letter  of  the  3d  of  Deo 
ber  has  not  y»t.  come  to  band. 


17tb  April  1822 In  the  list  of  these  tes- 

timoniáis [No.  4,]  mention  is  made  ol'  the 
special  oífer,  on  my  part,  to  the  Portuguese 
Cortes,  to  draw  up  a code  of  the  description 
in  question  for  that  nation  in  particular : and 
of  the  acceptance  given  to  that  same  oífer  by 
that  same  Cortes.  In  the  preceding  column  is 
Mr.  Secretary  Felgüeiras’  letter  to  rae  of  the 
22d  December,  announcing  a copy  of  the  Por- 
tuguese journals,  in  which  mention  is  made  of 
a resolution  of  the  Cortes,  as  having  passed 
on  the  26th  November  1821,  and  been  com- 
municated  to  me,  by  a letter  of  his,  dated  the 
3d  of  the  then  next  ensuing  month.  Néither 
the  collection  of  journals  so  announced,  ñor 
the  letter  by  which  it  is  announced,  have  ever 
yet  reached  me.f  From  the  Portugese  mis- 
sion in  London  I have  just  received  assurance, 
that  neither  that  copy  of  the  journals  whicu 
was  destined  for  me,  ñor  another  which  was 
destined  for  that  mission,  were  yet  come  to 
hand.  The  Diario  do  Governo  is  an  official 
daily  paper,  by  which,  publication  is  given  to 
State  papers  from  the  Cortea,  as  well  as  from 
the  various  subordínate  offices.  No.  284  of 
that  paper,  dated  the  30th  of  November  1821 , 
lies  before  me.  In  it  is  a translation  of  that 
same  letter  of  mine.  It  is  preceded  by  a 
notice,  of  which  the  following  is  a literal 
translation : — “ The  following  paper  is  that 
which  was  referred  to  in  the  241st  sitting, 
as  reported  in  the  Diario  of  Tuesday  last, 
No.  281.”  “ Translation  of  the  Letter  which 
the  venerable  jurisconsult,  Jeremy  Bentham, 
addressed  to  the  Cortes  of  Portugal,  and  of 
which  an  account  was  given  by  Mr.  Deputy 
and  Secretary  Felgüeiras,  in  the  sitting  of 
the  2Sth  of  November.”  This  26th  is  the 
same  day,  on  which,  according  to  his  above- 
mentioned  letter,  the  resolution  was  passed, 
ordering  the  copy  of  the  journals  to  be  sent 
to  me.  It  seems,  therefore,  that  on  this  same 
day,  on  which  the  account  was  so  given  by 
him,  the  resolution,  containing  the  accep- 
tance of  the  oíFer,  was  passed : and  that  the 
order  for  the  transmission  of  a copy  of  the 
journals,  being  a natural  consequence,  was 
included  in  it.  Of  this  resolution,  mention 
cannot  but  have  been  made  in  some  No.'of 
the  Diario  published  between  that  same  26th 
November,  and  that  No.  which  bears  date  on 
the  30th : but  all  the  endeavours  of  my  per- 
sonal friends,  to  which  (I  am  assured)  have 
been  added  those  of  the  Portuguese  mission,’ 
to  find  here  in  London  a copy  of  the  No.- 
thus  desired,  have  been  fruitless.  At  the  enJ 

'■  I ■— 

+ See  No.  6.  which  was  afterwards  printed  id 
Appendix. 
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of  little  leas  ttan  three  months,  reckoning 
from  the  25tb  of  January  1822,  in  which  Mr. 
Secretary’s  above-nientioned  letter  was  rpl 
ceived  by  me,  irresistible  circumstances  forbid 
my  delajáng  any  longer  tbe  completing  of 
the  impression  of  tbis  proposal,  imperfect  as 
is  the  State,  in  which  these  testimoniáis  are 
thus  brought  to  a cióse.  Jeremy  Bentham. 

At  the  end  of  the  translation  of  my  letter, 
is  an  apology  from  the  Cortes,  for  the  inter- 
val that  had  elapsed,  namely,  between  the 
26th  — the  day  on  which  the  account  had 

been  given  of  it,  as  above,  and  tbe  30th 

the  day  on  which  the  translation  was  pub- 
lished  in  the  Diario.  The  following  is  a li- 
teral translation : — 

“ N.  B The  above  letter  was  not  pnb- 

lished  on  the  day  above  designated,  from  the 
translations  not  having  been  finished  in  the 
office  of  the  Cortes.  The  short-hand  writer 
reported  tbis  delay,  being  olficially  directed 
to  be  prepared  on  the  day  announced.” 

Reference  being  made  as  abo.j¡e  to  the  let- 
ter from  the  individual  to  the  Cortes,  and  a 
conception  of  it,  not  quite  correct  in  seve- 
ral  particulars,  having  been  conveyed  by  an 
English  re-translation  insertad  in  an  Englfsh 
newspaper  from  the  Portuguesa, — the  follow- 
ing copy  of  the  original  one  may  be  thought, 
perhaps,  to  be  not  altogether  out  of  place  : — 

Jeremy  Bentham,  London,  to  the  Portuguese 
Cortes  — Ith  November  1821. 

LETTER  II. 

Portuguese  Cortes ! Worthy  rulers  of  a 
regenerated  people  ! Worthy  rulers,  only  be- 
cause  faithful  servants ! 

Our  correspondence  is  a singular  one ; the 
world’s  eye  is  upon  it.  It  is  an  useful,  it  is 
an  instructiva  one.  I continué  it. 

Once  already  I have  put  your  virtues  to 
the  test : nobly  have  they  stood  it.  One  trial 
still  remains. 

Once  more  must  I bring  to  your  view  the 
nevar  to  be  forgotten  phrase  — greatest  hap- 
piness  of  greatest  number — all-comprehensive 
and  solé  justifiable  end  of  government.  On 
a collection  of  works,  by  which  the  light  of 
that  all-commanding  principie  has,  with  more 
or  less  intensity,  been  shed  on  almost  every 
part  of  the  field  of  government,  the  seal  of 
your  approbation  has  been  already  stamped. 
All  together,  bowever,  they  forra  little  more 
than  an  outline,  ñor  that  anything  better  than 
a rough  and  incomplete  one.  That  outline, 
would  you  see  it  not  only  corrected  and  com- 
pleted,  but  filled  up  ? — fiUed  up  by  a hody  of 
proposed  law,  conceived,  and,  as  to  all  the 
most  important  parts  of  it,  expressed,  not  ra 
detall  only,  but  in  terminis  ? Speak  the  word, 
and  you  shall  have  it. 

In  the  first  place,  a proposed  penal  code; 
in  the  next  place,  a proposed  civil  code ; in 
the  Isst  place,  a proposed  constitutional  code 
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— this  is  what  I have  to  offer  you.  In  all  of 
them,  tbe  circumstances  in  which  Portugal 
stands  will  be  kept  steadily  in  view : these 
circumstances,  so  far  as  they  can  be  learned 
trom  your  judicial  customs  and  existing  ordi- 
nances,  more  particularly  such  ordinances  as, 
in  the  intervemng  interval,  shall  have  cnia- 
nated  from  the  regenerated  legislature.  To 
these  will  be  added,  whatever  information, 
from  any  appropriately  intelligent  Citizen  of 
yours,  I niay  be  fortúnate  enough  to  have 
found  ivithin  my  reach.  Wherc,  owing  to  the 
fluctuating  nature  of  the  incidents,  by  which 
the  demand  for  legislation  is  produced,  ar- 
rangements  proposed  in  terminis  would  be  in- 
applicable,  general  directions  or  instructions 
will  be  substituted.  Finance  law  will  suggcst 
to  you  examples. 

Subjoined  to  this  address  is  an  appendix. 
In  Part  I.  are  Testimoniáis : in  Part  II.  Itea- 
sonsfor  acceptance.  It  is  for  your  tablc  this 
appendix ; — not  for  your  ears. 

As  to  testimoniáis,  those,  which  you  your- 
selves  have  given  me,  are  worth  all  others 
put  together.  Still  it  may  be  some  satisfac- 
tion  to  you  to  see,  that  in  your  own  opinión 
in  favour  of  this  your  proffered  servant,  there 
is  not  anything,  with  which  that  of  other 
countries,  more  particularly  his  own,  seeins 
likely  to  be  in  discordance.  Of  the  reasons 
for  acceptance,  the  matter  (I  have  said)  is 
for  your  table.  Length,  and  respcct  for  your 
time,  have  rendered  the  separation  necessary. 
To  your  ears,  how'ever,  I venture  to  subinit 
the  heads  of  it. 

No  : I will  not,  as  yet,  seek  to  burthen 
you  with  it.  It  is,  how'ever,  ready,  and  the 
next  post  shall  bring  it  to  you. 

Legislators ! such  is  the  mite  I oíTer  to 
cast  into  your  treasury.  But  before  the  cast, 
orthe  mite  itsclf,  can  have  been  made,  soine- 
thing  on  your  part  must  have  been  done  — 
something  to  this  effect  you  must  have  said 
to  me  : “ Friend  of  man,  send  in  these  works 
of  yours ; they  shall  be  laid  upon  our  table. 
Rejection  in  toto  — consideration  in  detall — ■ 
sanctionment,  of  one  part  or  of  another  part 

at  one  time,  at  another  time,  or  at  no 

time all  this  will  depend,  for  it  cannot  but 

depend,  upon  the  judgment  formed  by  us,  as 
to  what  is  most  conducive  to  the  greatest 
happiness  of  the  greatest  number  of  the  people 
under  our  charge.  For  thus  much,  however, 
the  Cortes  pledges  itself,  in  so  far  as  it  is  in 
its  pow’er  to  pledge  itself:  each  of  these  your 
proposed  codes  shall,  on  its  arrival,  by  the 
earliest  opportunity,  be  taken  for  the  subject 
of  our  deliberations.” 

“ Wellbut,”  says  somebody,  “ this  present 
of  his why'all  this  talk  about  it  ? why  not 

send  it  to  us  at  once  ?” 

Legislators!  it  is  not  made:  and  because 
it  is  not,  therefore  it  is  that  I thus  oífer  it. 
Without  acceptance,  such  as  that  I bavo 
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spoken  of,  I am  not  sure  that  it  ever  can  be 
niade:  what  I am  sure  of,  is  — thatitcannot 
be  made  either  so  promptly  or  so  well.  At 
the  age  of  three-and-seventy,  the  current  oí 
the  blood  runs  slow : something  is  wanting, 
something  from  without  to  quicken  it. 

One  shoit  word  more.  Let  there  be  no 
mistake.  Acceptance  is  what  I cali  for ; ac- 
ceptance  — nothing  more;  no  such  thing  as 
preferetice,  much  less  exclusive  preference.  As 
to  rival  Works,  not  to  exelude,  but  to  multi- 
ply  them,  would  be  my  wish : rival  works, 
from  any  hands,  but  more  particularly  from 
native  ones.  Of  the  sincerity  of  this  wish, 
proof  more  than  in  abundance  is  already  in 
your  hands.  It  may  be  seen  at  length  in  one 
of  those  former  works,  by  the  acceptance  of 
which  your  character  has  already  shed  its  lus- 
tre on  the  untitled  and  title-scorning  ñame 
of  Jeremy  Bentham. 

**  For  the  words  untitled  and  title-scorn- 
ing, the  words  inthe  Portuguese  are  — simples 
e humilde.  The  accordance  (it  may  be  seen) 
is  not,  in  this  instance,  altogether  a perfect 
one. 


5.  The  Portuguese  Cortes  to  Jeremy  Bentham. 
— Received  through  the  Portuguese  Mis- 
sion  at  London,  22d  April  1822,  since  the 
impression  of  the  above.  Acceptance  given 
to  his  offer  of  an  all-compreheusive  Code : 
Acts  and  Journals  of  the  Cortes  to  be  ac- 
cordingly  sent  to  him  successively. 

The  General  and  Extraordinary  Cortes  of 
the  Portuguese  Nation,  — presentation  being 
made  to  them,  in  the  sittings  of  the  26th  of 
November  last,  of  a letter  addressed  to  them 
by  you,  making  oífer  of,  and  requesting  ac- 
ccptance  for,  three  proposed  codes — one  civil, 
another  penal,  and  another  constitutional, 
accommodated,  all  of  them,  to  the  circum- 
stances  of  Portugal ; adding  the  mention  of 
an  appendix,  intended  to  be  sent  by  the  then 
next  conveyance,  — have  resolved  that,  in  an 
act  of  the  Congress,  mention  be  made  of  that 
highly  valued  offer,  which  the  Cortes  have 
accepted  with  particular  pleasure,  inasmuch 
as  the  well-known  lights  and  experience  of 
so  celebrated  a jurisconsult,  and  illustrious 
friend  of  mankind,  will  thus  come  in  aid  of 
an  undertaking  of  our  own,  in  which  that 
same  field  is  comprehended ; as  also,  that  a 
translation  of  the  afore-mentioned  letter  be 
published  in  the  daily  paper  of  the  govern- 
ment,  and  with  the  original  in  front  of  it  in 
the  Journal  of  the  Cortes : and  that  trans- 
mission  be  made  to  you  of  a collection  of  the 
acts  and  journals  of  the  Cortes,  as  also  of  the 
several  continuations  thereof  as  they  come 
out.  All  which,  by  order  of  the  Cortes,  I 
nave  the  pleasure  of  communicating  to  you 
for  your  Information.  God  preserve  you,  Sir! 
T • K Baptista  Felgueiras. 

Lisbon,  Palace  of  the  Cortes 
3d  December  1821. 


— PARTÍI.  TESTIMONIALS. 

6.  The  Portuguese  Cortes  to  Jeremy  Bentham. 
— Received  through  the  Portuguese  Mis- 
sion  at  London,  22d  April  1822.  Trans- 
lation ordered  of  his  Letters  to  Count 
Toreno,  on  the  proposed  Spanish  Penal 
Code. 

Most  illustrious  Sir,  — The  General 
and  Extraordinary  Cortes  of  the  Portuguese 
Nation,  to  which  I gave  an  account  of  your 
letter  of  the  30th  of  January  of  the  present 
year,  have  heard  with  pleasure  the  obliging 
expressions  which  it  contains,  and  received 
with  thankfulness  the  present  sent  by  you  of 
a work  intituled  Letter  to  Count  Toreno,  on 
the  proposed  Pe7ial  Code,  delivered  in  by  the 
Legislative  Committee  ofthe  Spanish  Cortes 
and  they  have  resolved  that,  on  that  occasion, 
transmission  shall  for  the  second  time  be  made 
to  you,  of  the  letter  of  the  3d  of  December 
of  the  last  year,  and  that  to  the  minister  of 
foreign  affairs  orders  be  given  to  take  the 
necessary  ar^^ngements,  in  such  sort  that  this 
correspondence,  as  also  the  successive  con- 
tinuations of  the  journals  of  the  Cortes,  shall, 
with  all  promptitude  and  certainty,  be  trans- 
mitted  to  you  through  the  Portuguese  lega- 
tion  at  London,  in  conformity  to  the  resolution 
of  the  22d  of  December  1821.  All  which,  by 
order  of  the  Cortes,  I have  the  pleasure  to 
communicate  to  you  for  your  information. 
God  preserve  you,  Sir ! 

JoAo  Baptista  Felgueiras 

Lisbon,  Palace  of  the  Cortes, 

22d  March  1822. 

V.  ITALY. 

Opinión  of  the  Italian  Liberáis,  in  relation  to 
Mr.  Bentham,  as  delivered  in  the  Anto- 
logía, a Periodical  work  published  at  Flo- 
rence,  1822. — (N.  B.  From  any  constituted 
authorities  in  that  quarter,  nothing  of 
this  sort  (it  is  evidente  can  be  expected.) 

Mr.  Dumont  to  Mr.  Bentham.  (Extract.) 

(TRANSLATION.) 

Geneva,  15th  January  1822. 

There  appears  at  Florence  a miscellany  (An- 
tología,) in  which,  from  the  work  on  evidence, 
is  a translation  of  a chapter  onpublicity,  which 
I had  given  to  the  Anuales  de  Legislation, 
published  at  Geneva.  It  is  not  altogether 
without  surprise  that  I can  see  a govern- 
ment,  subject  to  the  immediate  influence  of 
Austria,  thus  permitting  the  appearance  of 
an  article  such  as  the  one  in  question,  accom- 
panied  as  it  is  with  the  excellent  notes  of 
Rossi,  whose  ñame  is  so  far  from  being  in 
good  political  odour,  either  in  Milán  or  in 
Rome.  The  work  on  evidence  is  there  an- 
nounced  and  spoken  of  in  these  terms : — 
“ Gh  amid  dell’  umanitá  desira  vano  di  veder 
trattata  la  materia  delle  inatitutioni  giudi* 
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ciarie,  da  quel  genio  veramente  superiore  del- 
ta eta  nostra,  dal  Signor  Jer.  Bentham,  chía- 
mato  a ragíone  il  JBacone  della  scienzia  legis- 
lativa. I suoi  trattati  di  legislazione  civile 
e penale,  e le  altre  opere  di  questo  sublime 
pensatore,  presentavano  finora  una  lacuna  su 
questo  articolo,  che  niuno  meglio  di  lui  av- 
lebbe  potuto  riempire.” 

“ The  friends  of  mankind  had  been  de- 
sirous  of  seeing  the  subject  of  judiciary  in- 
Etitutions  treated  of  by  that  truly  superior 
genius  of  our  age,  Mr.  Jeremy  Bentham, 
Btyled  with  such  good  reason  the  Bacon  of 
the  legislative  branch  of  Science.  His  trea- 
tises  on  legislation,  civil  and  penal,  and  the 
other  Works  of  that  sublime  mind,  have  till 
now  been  presenting  on  this  íield  a gap, 
which  no  one  could  have  been  better  qua- 
lified  to  fill  up.” 

After  that,  comes  a biographical  article, 
tolerably  correct,  taken  from  the  French 
Work,  “ Biography  of  men  now  living." 

To  account  for  the  allowance,  given  by 
the  censorship  in  an  Jtalian  metrópolis,  to  the 
publication  of  such  an  article,  it  is  necessary 
you  should  understand,  that  Tuscany  has  been 
fortúnate  enough  to  have  preser  ved  thatpwi- 
licity  in  judicial proceedings,  for  which  it  had 
been  indebtedto  the  influence  of  the  French 
government. 

The  Newton  of  Legislation  was  an  appella- 
tion,  bestowed  upon  the  same  author,  in  an 
Italian  publication,  which  appeared  at  Milán 
a few  years  ago,  but  was  soon  siippressed : 
the  reference  cannot  at  this  moment  be 
recovered.  In  the  physical  world,  Bacon 
cleared  away  the  rubbishofantiquity:  Newton 
built. 

VI.  FRANGE. 

See,  under  this  head,  the  list  of  these 
testimoniáis. 

VII.  ANGLO-AMERICAN  UNITED 
STATES. 

1.  Governor  Plumeros  Letter  to  Mr.  Bentham, 
announcing  the  intended  communication  of 
his  offer  to  the  Legxslature  of  New  Hamp- 
shire. 

New  Hampshire,  Epping,  Octobcr  2,  1817. 

SiR, A few  days  since  I received  a note 

from  mymuch  esteemed  friend  the  Hon.  Mr. 
Adams,  now  Secretary  of  State,  accompanied 
with  your  “ Panopticon,”  and  “ Papers  re- 
lating  to  Codification  in  the  last  of  which, 
with  a generosity  truly  honourable  not  only  to 
you  as  an  individual,  but  to  man  in  general, 
you  gratuitously  propose  to  devote  your  time 
and  talents  in  drawing  a code  of  lavys  for  any 
^*ate  who  shall  require  it,  both  civil  and  cri- 
/linal,  to  supersede  the  unwritten  law. 

I have  long  eonsidered  such  a work  as  a 
great  desiderátum  in  legislation  — and  that  it 
Vor..  IV. 
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would,  in  a great  measure,  not  only  correct 
the  numerous  crrors  and  gross  absurdities, 
but  destroy  the  great  uncertainty  of  what  is 
called  the  common  law,  and  rcnder  our  go- 
vernment, more  emphatically,  what  it  has 
with  so  little  propriety  boasted  of— a govern- 
ment not  of  men  but  of  laws.  IIow  far  it  is 
practicable  to  establish  such  a systcm  in  New 
Hampshire,  I cannot  determine.  We  have  not 
only  a host  of  prejudices  to  encounter,  but 
the  interests  of  a body  of  lawyers,  many  of 
whom  here,  as  in  all  other  countries,  dread 
reform,  fearing  it  would  dirninish  tlicir  indi- 
vidual profits.  Public  good  is  too  often  sa- 
crificed  to  private  interest.  Wlicn  will  the 
individual  learn,  that  his  private  interest  is 
most  etrectually  prometed,  by  perinanently 
securing  that  of  the  public  ? 

The  Legislature  of  this  State  usually  hold 
annually  but  one  short  session,  and  that  in 
June.  At  their  next  session,  I will,  if  I 
live,  cominunicatc  your  “ Papers”  to  our  le- 
gislature; and  I hope  they  will  receive  that 
candid  consideration  which  their  high  mcrit 
demands. 

My  contimiance  in  oflice  depends  on  an- 
nual  elections  — and  the  authority  vested  in 
me  is  restricted.  I have  no  power,  as  cliief 
magistrate  of  the  State,  to  request  you  to 
dravv  a code  of  laws  for  this  State ; but,  whe- 
ther  I continué  in  office,  or  rcturn  to  private 
life,  whatever  Communications  you  rnay  herc- 
after  picase  to  make  to  me  on  that  subject, 
I will  find  means  of  transmitting  to  our  legis- 
lature ; and  will  do  everything  in  my  power 
to  effect  a thorough  investigation  of  them. 

Persevere,  my  dear  Sir,  in  the  great  and 
important  work  in  \vhich  you  are  so  disin- 
terestedly  engaged.  The  world,  if  not  now, 
at  some  future  period,  will  profit  by  your  la- 
bours  — and  though  immediatc  success  may 
not  follow,  youyourself  will  enjoy  the  noble 
consciousness  of  having  faithfully  served  the 
best  interests  of  society  — and  a rational  pro- 
spect  that  soiind  principies  will  eventually 
prevalí. 

Should  you  wish  a eopy  of  the  lavys  of 
New  Hampshire,  if  you  will  intimatc  it  to 
me,  I will  take  effectual  care  to  forward  tlicm 
to  you. 

Be  plcascd  to  aceept  copies  of  my  threc 
last  public  Communications  to  our  legislature 

and  an  address  to  the  clergy  of  New  Eng- 

land,  which  I wrote  during  our  late  war  witl» 
your  nation.  These  small  pamphlcts  1 int.ose 
under  the  same  envelope  with  this  letter. 

Accept  my  grateful  acknowledgmcnts  íor 
your  Communications  — and  believe  mt  o 
be,  with  much  respect  and  esteem,  Sir,  yoi 

most  obedient  humble  servant, 

WlLLIAM  Pl!;.MF8- 


,«  Bentham,  Eiq.  f}ueen-.'J--i^ire  Fiare, 
JVeítminslrr,  lAmdM, 

Ktn¡^doi7l  of  OreiU 

O o 
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2.  Ea  iract  from  a prívate  Letter  to  Mr.  Ben- 
iham,  from  a distingnished  Functionary  m 
the  United  States,  Member  of  the  House  of 
Representatives  in  his  State,  and  Delegate 
therefrom  to  Congress,  informing  him, 
by  the  Governor  of  New  Hampshire.  Mr. 
jSentham's  above-mentioned  offer  had  been 
recoTTimended  to  the  consideration  of  the 
House  of  liepresentatives ; and  stating  the 
influence  of  the  fraternity  of  Lawyers  as 
the  cause  of  the  reUclaiice  in  the  several 
States  as  to  the  acceptance  of  any  such  of- 
fer:  stating,  moreover,  the  adoption  which 
at  that  time  had  been  given  to  divers  of  Mr. 
Bentham's  ideas  in  several  of  the  States. 

B.  Those  of  Mr.  Bentham’s  works 

which  were  edited  by  Mr.  Dumont,  being 
in  Frciich,  were  not  at  that  time  known 
to  the  v/riter,  and  had  scarcely  found  their 
way  iuto  the  United  States.  October  2, 
1818.) 

The  letter,  which  the  governor  of  New 
Hampshire  wrote  you  about  a year  since, 
having  been  published  in  England,  was  copied 
into  the  newspapers  of  that  state,  a short 
time  before  the  meeting  of  the  legislature, 
accompanied  with  many  very  foolisb  and  ab- 
surd  rcmarks,  in  which  your  character  and 
designs  were  ridiciiled,  and  your  proposed  Sys- 
tem of  laws  abiised  and  inisrepresented,  in  a 
style  and  manner  not  much  unlike  that  which 
a little  earlier  appeared  in  the  Quarterly  He- 
view  of  your  “ Plan  of  Parliamentary  Reform.” 
It  is  hardly  necessary  to  add,  that  the  gover- 
nor carne  in  for  a full  share  of  the  censure 
heaped  upon  you  for  the  approbation  which 
his  letter  contained  of  your  proposed  work. 
You  will  perceive,  however,  from  his  message 
at  the  coinmencement  of  the  session,  that  he 
was  not  prevented  by  this  circumstance  from 
bringing  your  proposal  fairly  before  the  legis- 
lature. 

To  give  it  a better  chance  of  success,  a son 
of  his,  who  is  a member,  at  the  same  time 
caused  the  greater  part  of  an  article  on  this 
subject,  in  a late  Edinburgh  Review,  to  be 
republished  in  the  leading  republican  news- 
paper  of  that  state,  and  to  be  put  into  the 
hands  of  the  members  of  the  legislature. 
When,  however,  that  part  of  the  message  was 
taken  up  in  the  house  of  representatives,  on 
report  of  a committee  it  appeared,  that,  ex- 
cept  that  gentleman,  all  the  lawyers  of  both 
parties  (twelve  or  fifteen,  the  most  influen- 
tial  members  of  the  house)  were  decidedly 
opposed  to  passing  any  other  resolve  on  the 
subject  than  a general  one  — that  it  was  in- 
expedient  to  accept  your  proposal. 

Of  the  members  of  the  bar  who  were  thus 
unfriendly  to  this  design,  some  were  no  doubt 
Hinuenced  by  a belief  (not  unnatural  with 
taose  who  have  made  the  common  law  their 
«tudy  during  life,  and  who  for  twenty  years 
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have  heard  and  repeated  its  eulogiuin,  as  tho 
perfection  of  human  reason,  without  once  sus- 
pecting  that  it  admitted  of  any  improvement) 
that  little  or  no  alteration  was  necessary,  and 
least  of  all,  so  entire  and  radical  a change  as 
that  proposed  by  you.  To  those  somewhat 
advanced  in  years,  the  thought  of  commencing 
a new  system,  and  of  becoming  learners  w'hen 
they  had  been  long  accustomed  to  teach,  was 
an  idea  certainly  not  very  pleasant,  and  one 
which  they  did  not  choose  to  adopt,  for  the 
uncertain  prospect  which  it  presented  to  their 
minds  of  some  remóte  and  doubtful  advan- 
tage  to  the  community.  Others  were  perhaps 
swayed  by  the  persuasión,  that  the  new  Sys- 
tem would  prove  injurious  to  the  profession, 
by  rendering  the  law  more  clear  and  explicit, 
and  thus  diminishing  the  profits  which  are  at 
present  derived  from  its  uncertainty  and  o6- 
scurity.  From  these,  or  other  motives,  they 
pronounced  the  project  visionary,  impracti- 
cable, unnecessary  — unworthy  of  attention, 
because  presented  by  a person  who  must  be 
ignorant  of  our  situation,  and  unaequainted 
with  our  wants ; — with  many  other  similar 
objections,  all  addressed  to  the  ignorance, 
the  prejudices,  and  the  pride,  of  men  whose 
sober  judgment  was  prevented,  by  every  ar- 
tífice, from  applying  itself  to  this  important 
subject  with  candour  and  impartiality.  While, 
therefore,  those  who  w'ere  supposed  to  know 
the  most  in  relation  to  our  legal  establish- 
ments  and  the  means  of  their  improvement, 
were  all  opposed  to  the  introduction  of  a new 
System,  and  those  who  were  willing  to  give 
it  a fair  trial  were  in  general  but  little  ac- 
quainted  with  its  merits,  — you  will  readily 
perceive  the  disadvantages  under  which  it 
íaboured.  It  was  not  indeed  diíficult,  in  my 
opinión  at  least,  to  return  satisfactory  answers 
to  all  these  objections.  But  you  have,  I think, 
yourself  remarked,  that  it  is  not  always  by 
the  most  rational  arguments  that  the  strongest 
impression  is  made.  The  motives,  therefore, 
which  I ha  ve  mentioned,  with  others  of  a like 
nature,  added  to  the  novelty  of  the  subject 
and  the  pressure  of  other  business,  induced 
the  house  finally  to  accept  the  report  of  their 
committee,  which  was,  that  the  further  con- 
sideration of  this  subject  be  postponed  to  the 
next  session  of  the  legislature,  which  is  in 
June  1819.  Your  proposition  was  therefore, 
strictly  speaking,  neither  adopted  ñor  rejected, 
but  postponed.  It  will  next  June  be  reported 
among  the  unfinished  business  of  the  last  ses- 
sion. Whether  anything  further  will  be  at 
that  time  effected,  I am  unable  to  say,  but  l 
am  afraid  there  is  very  little  hopes  of  any 
favorable  result. 

1 have  taken  some  pains  to  ascertaiii  whe- 
ther your  proposal  has  met  with  a more  just 
reception  in  any  other  of  the  United  States; 
but  I am  inclined  to  think  tbát  it  has  not.  I 
do  not  find  it  mentioned  in  the  speeches  vt 
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messagfis  of  any  of  the  governors  to  tlie  se- 
veral  state  legislatures  which  I have  seen. 

Under  these  circumstances,  permit  me,  vvith 
deference,  to  suggest  the  following  views  for 
your  consideration : 

What  may  be  called  the  philosophy  of  law 
— .that  is,  the  general  principies  of  civil  and 
criminal  jurisprudence,  founded  on  the  broad 
basis  of  utility,  and  adapted  to  the  wants  of  a 
civilized  and  enlightened  people,  engaged  in 
the  ordinary  pursuits  of  agriculture,  manufac- 
tures, andcommerce  — has  never  yet,  so  far 
as  I am  acquainted  with  books,  been  jiistly 
and  correctly  treated,  in  all  its  bearings,  and 
in  the  amplitude  of  its  details,  by  any  author 
who  has  written  upon  the  subject  of  law.  We 
have  indeed  systems  of  the  Román  law,  of  the 
Feudal  law,  and  ofthe  English  law,  and  other 
national  systems:  and  Montesquieu  has  given 
US  “ L'Esprit  des  Loix” — an  excellent  title, 
and  in  truth  an  excellent  book,  but  not  exactly 
such  a one  as  1 wish  to  see  written.  We  still 
want  a work,  unfolding  the  true  principies  of 
law  in  the  abstract,  as  derived  from  the  na- 
ture  of  man,  and  the  necessary  structure  of 
society  — the  beau-ideal  of  law,  such  as  it 
never  yet  has  been  in  any  state,  such  as  it 
never  will  be,  but  such  as  every  state  oiight, 
as  near  as  possible,  in  its  own  case,  to  make 
it.  We  have  now  no  general  standard  of  legal 
perfection,  in  all  its  variousbranches — nomo- 
del  of  acknowledged  excellence,  with  which 
to  compare  our  diflerent  systems.  You,  Sir, 
are  eminently  qualified  to  provide  such  a mo- 
del,  to  raise  such  a standard,  to  mark  out  the 
boundaries,  and  prescribe  the  form  of  a truly 
wise  and  enlightened  system  of  jurisprudence. 
You  have  expended  a vast  fund  of  original 
thought,  and  devoted  years  of  patient  exami- 
nation  to  every  part  of  this  extensivo  subject. 
Permit  me,  then,  to  request,  that  you  would 
enrich  the  public  with  the  important  results 
of  these  laborious  studies. 

Two  mcdes  occur  to  me  as  the  only  ones 
in  which  lilis  Service  could  be  rendered  to 
mankind.  The  first  is  — by  the  publication 
of  a work  in  the  didactic  form,  in  which  the 
general  principies  of  law  should  be  unfolded 
and  explained  — as,  for  example,  those  of 
political  economy  are,  in  Smith’s  Wealth  of 
Nations.  Perhaps  this  has  already  been  done 
in  your  “ Introduction  to  the  Principies  of  Mo- 
ráis and  Legislation,”  or  in  the  works  pub- 
lished  from  your  papers  by  M.  Dumont.  I have 
sent  to  London  for  these  books,  but  have  not 
yet  ohtained  them. 

The  second  mode  of  communicating  to  the 
public  the  result  of  your  labours  in  jurispru- 
dence   a measure  not  inconsistent  with  the 

former would  be  to  publish  a complete  code 

of  laws  drawn  up  in  terminis : — &Pannontion 
— founded  upon  correct  principies,  and  ex- 
tending,  if  such  a thing  be  possible,  so  as  t o 
embrace  the  whole  mass  of  human  transac- 
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tions,  cognizable  by  human  laws.  In  such  a 
work  you  would  be  at  no  pains  to  accommo- 
jlate  your  enactments  to  what  is  already  law 
in  Europe  or  in  America,  — but  to  what  ouaht 
to  be  law  in  tfle  most  improved  state  of  so- 
ciety  --  to  the  true  principies  oí  general  utilitv, 
on  which  alone  all  just  legislation  rests.  Yet 
supposing  such  a work  once  completed,  and 
lurthcr,  each.  of  its  prov'isions  wíis  iu  it- 
self  the  best  that  could  possibly  be  iinagined 
it  would  still  be  doubtful,  whether  any  state 
or  nation  could  be  found  to  whose  circum- 
stances it  would  exactly  apply : and  it  is,  I 
think,  very  certain  — such  is  the  temper  of 
deliberative  assemblies  — that  tliere  is  no 
state  which  would  at  once,  and  by  a single  act, 
adopt  all  its  provisions.  But,  if  executed  witli 
half  the  ability  which  you  would  bring  to  the 
undertaking,  an  imrnense  advantage  vvould  re- 
sult to  mankind  from  the  publication  of  such 
a work.  A standard  would  thenceforth  exist, 
by  which  we  in  the  United  States,  at  least, 
might  estimate  the  true  valué  of  our  legal 
systems,  improve  them  where  they  adniitted 
of  improvement,  reject  such  parts  as  are 
injurious  or  imperfcct,  and  incorpórate  such 
new  principies,  or  new  applicaíions  of  oíd 
principies,  as  are  suited  to  our  situation;  and 
in  a word,  perfect  our  legal,  as  we  have  cn- 
deavoured  to  do  our  political  establishincnts, 
by  calling  to  our  aid  the  wisdom  and  ihe  jihi- 
losophy,  the  speculations  and  the  experience, 
of  all  ages  and  of  all  countries.  The  utility  of 
such  a work  would  be  acknowladged  in  every 
part  of  the  civilized  world,  because  in  every 
country  the  improvement  of  the  law  is  au 
object  of  primary  and  permanent  importance. 
Instead,  then,  of  waiting  for  the  previous  sanc- 
tion  of  some  legislative  body,  if  you  were  to 
publish  your  proposed  code  of  laws,  as  soon 
as  it  is  completed,  or  such  parts  of  it  as  admit 
of  being  separately  exhibited,  there  is  very 
little  doubt,  that  the  beneíicial  eífeets  which 
you  anticípate  from  its  entire  adoption  would 
in  a very  considerable  degree  be  ultimately 
ohtained. 

The  influence  of  your  writings  has  already 
been  extensively  felt  in  the  United  States. 
Your  work  on  usury  has  passed  through  se- 
veral  editions  in  this  country ; and  its  prin- 
ciples  begin  to  be  pretty  gencrally  adopted 
by  men  of  enlarged  views  and  liberal  minds 
amongst  us.  In  the  constitution  of  the  new 
State  of  Mississipjii,  which  was  formed  in 
1817,  it  is  provided  that  the  Icgislatiire  ofthat 
State  shall  “ pass  no  law  irapairing  the  obli- 
gation  of  contraets,  prior  to  1821,  on  account 
of  the  rate  of  interest,  fairly  agreed  on  in 
writing,  between  the  contracting  parties,  for 
a bonafide  loan  of  money ; but  they  shall  have 
power  to  regúlate  the  rate  of  inteiest,  where 
no  special  contract  exists  in  relation  thereto. 
This  provisión  of  the  constitution  of  Missis- 
sippi,  being  liinitcd  to  four  years,  was  no  doubt 
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intended  as  an  experiment ; but,  having  once 
felt  the  advantages  of  unrestrained  liberty, 
and  a free  competition  in  this  branch  of  trade, 
thcre  is  little  danger  of  a return  to  the  absurd 
restrictions  which  prevalí  in  other  States  oí 
the  Union. 

In  the  Alabama  tetritory,  an  act  has  this 
year  been  passed,  repealing  all  the  laws  against 
iisiiry,  and  allovving  the  parties  in  all  cases  to 
fix  their  ovvn  rate  of  interest. 

A similar  law,  introduced  by  Mr.  Hayes  in 
the  Virginia  house  of  delegates,  was  rejected 
by  a majority  of  six  or  eight  votes  only,  out 
of  two  or  three  hundred. 

In  New  Hampshire,  the  same  subject  was 
agitated  in  the  house  of  representatives,  at 
their  last  session;  but  they  are  not  yet  pre- 
pared to  renounce  their  oíd  prejudices. 

On  the  subject  of  state  prisons,  or  peniten- 
tiaries,  many  of  your  suggestions  have  also 
been  reduced  to  practice,  though  no  building 
has,  I believe,  been  erected  on  the  plan  ofthe 
panopticon  in  any  of  the  states.  The  con- 
tract-principle,  so  strongly  recommended  by 
you,  has  been  adopted,  with  great  advantage, 
though  not  to  its  full  extent,  in  sorae  of  our 
State  prisons.* 

*^*  For  other  testimoniáis  from  the  United 
States,  also  from  Itussia  and  Poland,  see  List 
of  Testimoniáis  in  Contents,  Nos.  X.  XI.  and 
XII. 

VIII.  GREECE. 

1.  Prince  Alexander  Mavrocordato,  Secretary 

to  the  Provisional  Government  of  Greece,  to 

Jeremy  Bentham  ¡ introducing  No.  2. 

Monsieur,  — Je  ra’estime  heureux  d’étre 
chargé  de  vous  faire  connaítre  les  sentiraens 
de  gratitude  et  de  reconnaissance  de  mon 
gouvernement,  pourlesobservations  que  vous 
nous  avez  envoyées  sur  notre  loi  organique.  II 
était  digne  d’un  ami  de  rhumanité,  d’un  des 
plus  respectables  philosophes  de  notre  temps, 

• The  followingpaperexhibits  the  proportion, 
between  the  number  of  lawyers,  and  the  number 
of  men  of  all  other  professions,  in  the  Congress 
of  the  Anglo-Ainerican  United  States,  anno  1820. 
It  is  an  exact  reprint  of  a slip  of  printed  paper, 
sent  without  explanation,  to  Mr.  Bentham,  by  a 
diplomatíc  functionary 

“ CONGRESSIONAI,  ‘ COMPOSITION.’ 

“ A Statement  ofthe  Professions  ofthe  Memhers 
of  thepresent  Congress,  made  out  by  a Member. 

In  Seríate 33  lawyers;  1 physician;  9 

planters  and  farmers ; and  1 mechanic. 

“/«  House  of  Representatives 100  lawyers* 

13  physicians;  62  planters  and  farmers:  9 mer- 
chants ; and  2 mecnanics. 

“ 188  Representatives.  2 Delegates,  44  Sena- 
ííí.o**  Whole  number  of  Members  of  Congress. 
233.  From  New  England  and  New  York,  fn  the 
house  of  representatives,  40  lawyers.  Whole 
number  of  representatives  from  do.  68 : deduct 
lawyers,  40 ; other  professions,  28.”— í Western 
'Journal.)  ' 


-PARTI!.  TESTIMONIALS. 

d’apporter  l’attention  de  son  génie  au  bon. 
heur  d’une  nation,  en  qui  quatre  cents  ana 
d’esclavage  et  de  misére,  n’avaient  pO  parve- 
nir  á effacer  le  sentiment  de  ses  droits,  et  de 
ses  devoirs. 

Continuez,  done,  Monsieur,  de  nous  éclairer 
par  vos  conseils,  de  nous  diriger  par  cette  rai- 
gón superieure,  qui  immortalise  vos  ouvrages, 
et  que  votre  suffrage,  cité  en  faveur  de  notre 
cause,  en  devienne  le  plus  ferme  appui,  comme 
il  est  deja  le  garant  le  plus  certain,  de  notre 
triomphe. 

Veuillez  bien  agréer,  Monsieur,  l’assurance 
de  ma  parfaite  estime,  et  celle  de  la  haute 
considération  avec  laquelle  j’ai  l’honneur  d’ 
étre,  Monsieur,  votre  trés  humble  et  trés 
obéissant  serviteur, 

(Signé)  A.  Mavrocordato. 

Tripolitza,  Juin  22  (Juillet  4)  1823. 

A Mons.  M.  Jeremy  Bentham, 

Jurisconsulte,  ^c.  ^c. 

(TRANSLATION.) 

SiR, — I think  myself  happy  in  being  charged 
to  communicate  to  you  the  sentiments  of  gra- 
titude and  thankfulness  of  my  government, 
for  the  observations  you  have  sent  to  us  on 
our  fundamental  law.  It  was  worthy  of  a 
friend  of  humanity,  of  one  of  the  most  re- 
spectable  philosophers  of  our  time,  to  direct 
the  attention  of  bis  genius  to  the  well-bcing 
of  a nation,  in  which  four  centuries  of  slavery 
and  misery  had  not  been  able  to  eíface  the 
sentiments  of  its  rights  and  its  duties. 

Continué,  then,  Sir,  to  enlighten  us  by 
your  counsels,  and  to  guide  us  by  that  su- 
perior intelligence  which  immortalizes  your 
Works,  ánd  let  your  good  opinión,  when  quoted 
in  favour  of  our  cause,  become  the  fírmest 
basis,  as  it  is  already  the  surest  guarantee,  of 
our  triumph. 

And  accept,  Sir,  the  assurance  of  the  high 
esteem  and  considération  with  which  I have 
the  honour  to  be,  &c.  &c.  &c. 

(Signed)  A.  Mavrocordato. 

Tripolitza,  June  22  (July  4)  1823. 

To  Mr.  Jeremy  Bentham, 

Jurisconsult,  §-c.  §*c. 

2.  Sieínnris  rñs 

'o  n^áiS^of  <rou  BbvXíutixbv  tr^ef  r¿y  Kv^toi 

'Jí^tftíuv  Btvíáfi. 

'O  ^iXtXXnyixárccroí  Kv^ióf  BXax/aTgsf,  xat 
(píXraros  <rvfiVoXÍT»¡  /xas  Kv^ias  A.  Aev^iárns 
i^Qor^t^av,  ovó/xarós  ras,  itf  *r«v  <rñs 

EXti/íí^as  'EXXaSas,  íwí  xoivíts  Suní^iárcuS)  ras 
US  T¿  ÚoXÍrtv/iá  /xas  sra^arn^ñnis  2«í*  xai  h 
BovXti  ras  ivta'irrevín  tvívs  t¡s  "Aví^a,  ti'Sñ/xe»a 
rñs  ’ AyyXixvs  VXÚrrris,  ita  va  ras  i|íXX»j»/V»l 
erev  rá^iov  tls  xeivfiv  xa)  ¿fíXttav. 

H £XXa;  iipiíXu  va  B/xeXúyriay  síXix^ivUs  atA 
o'appvia-ia  vráffav  i/x^v^áírti  ¡iXÍrreura 

rov  üe/xoh^árxaXBV  reu  2iK¿r»U  ivváreu  AJuvbs  v¿ 
tiaxó^j/^  wjoy  xai¡iv  ras  9o<fás  rtu  igyarías,  4^ 
(fo^uras  ‘Tflv  xatvhv  tviai/xtviúv  rns  Ev^¿srtiS 
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iii  tu  ar(a^nXiú<rti  rnt  u‘^o¡re;^,!t  rav  xa)  Tale  xá- 
vave  re»  e!e  ftáttjt  rht  $ulaiftat!ur  rau  "EXXtitixev 
"Eéravi. 

*H  BavXh  *^e^(íp,útu,  xa)  íti/iatríue  2«í  xai- 
tairani  l¡  lft.au  t«»  íJXjx(/t»  t«í  xai  (iaíiTát 

Txe  íTtgí  Taúrau  tvyvufteaúttit,  fiíSaias  aura,  ari 
íXDUirtt  rataZrat  Sutt^yárxt,  a<rrie  xa¡  rae  Xí*‘“í 
ytufípi  Toü  ¿nyu^aftíiau  "Eívaue  ¿ara  rht  araXu- 
X^»*‘ot  rau  ttZtiv,  xa'i  ¡xatúraTae  iitat  tu  tú'^v 
Ttit  utñxauaat  ^s^aaníat,  S^iXti  (píúiru  xa)  trutrá- 
ftÚT^^at  xa)  tÍTVxí<r<r%^et  tie  ra  ftíya  ifiyat  tZs 
xíixtie  Tau  ataarXáaiuet  aítt  x^iftarai  fi  aX»ií»¡ 
Tav  xa)  ft.atift.ae  la\u. 

‘H  BauXn,  V éaraía  taftí^ti  ax>  ftix^at  turúx»ft.a 
Tne  'EXXáSaí  ta  utaytttnSñ  fie  rae  tíftí^ae,  xaff 
ae  Z^Tty  artwaíétiírit  araSt^at  fx*‘>  en  ¿>lpsXavfi.itn 
aaea  rae  rea^itáe  2«í  ara^aTti^ñatie,  Sev  S-'tXti  xa) 
fie  Ta  l|5s  UTt^tTTat  Tut  aaipa/t  2ae  ¿InytSt,  ¿Vrs 
xa)  uva  rae  fttra  raura  fionéauft.it»,  ta  ¿<r(paXÍ<rn 
Tt)t  atayítttiint  rñe  ^iXrártie  ^ae'EXXá^ae,  fti  rnt 
axaraftáxaiTat  tuteftlat,  Ta  ftatat  arípaXie  ar^a~ 
arv^ytat  rve  létixñe  Ttte  tvlaiftetíae. 

Aura  2ae  xanaXayu,  Kú^is,  ixfiigaue  eXtie  tZs 
’Eítixtte  BauXiie'  eaat  ra  xar  ift^,  tvruxhe  fíftat, 
an  fXal^at  aurtit  rvr  %tnftat  A/arayt¡t  ta  xeita- 
arainirai  ra  rataura  tle’’Atl^a,  ar^ae  ret  éaraTet  Tc^aa- 
(fí^o)  íhaiTt^aie  ra  P>a6l  ¡rtSae,  xa)  rtit  at»xeuirat 
v^áxXttnt. 

*0  n^áíS^flí, 

'luátttie  ’O'^Xútlae. 

'O  n^uTae  E^afíftarive  red  BauXíunxau, 
’Lúiáttne  2xatlaX  íl  tj¿.* 

Tp  iZ'  MaTou  Teü  fiáixy' 

’Et  T{/!reAiT¿«. 

(TRANSLATION.) 

2.  Provisional  Government  of  Greece.  The 

President  of  the  Legislativo  Council  to  Mr. 

Jeremy  Bentham. 

Mr.  Blaquiere,  that  distinguished  friend  of 
the  Greeks,  in  conjunction  with  oiir  beloved 
fellow  countryman,  Mr.  A.  Luriottis,  has 
delivered,  in  your  ñame,  to  the  Legislative 
Coiincil  of  Liberated  Greece,  in  general  con- 
vocaron assembled,  your  observations  on  the 
subject  of  our  form  of  governinent ; the  coun- 
cil has  thereupon  committed  them  to  the  care 
of  a person  skilled  in  the  English  language, 
with  directions  to  transíate  them,  with  as 
much  dispatch  as  may  be,  into  Greek,  for  the 
common  use  and  benefit  of  the  nation.^ 

It  is  a duty  incumbent  on  that  nation  to 
make  anopen  and  sincere  declaration  of  those 
sentiments  of  affection  and  delight  with  which 
she  beholds  the  preceptor  of  the  nineteenth 
century  in  the  school  of  legislation,  sus- 
pending  the  course  oí  those  labours,  which 
were  embracing  the  general  happiness  of  Eu- 
rope,  for  the  purpose  of  devoting  them,  in 
a more  particular  manner,  to  the  service  of 
Cjrr66C6«  ' 

The  Council  has  been  the  first  to  feel,  and 
takes  tbis  public  mode  of  communicating  to 

• He  was,  in  Corfú,  Mr.  Hamilton  Browne’s 
mastei  for  the  Greek  language. 
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you,  through  me,  its  heartfelt  delight  and 
profound  gratitude ; confident  that,  with  such 
a coadjutor,  whose  comprehension  of  the 
exigencias  of  a nation  raising  hcrself  out  of 
a long-continued  depression,  and  of  the  most 
appropriate  mode  of  providing  for  them,  is  so 
consummate,  she  will  make  her  ad  vanees  with 
proportionably  greater  speed  and  better  for- 
tune, in  the  great  work  of  that  moral  rege- 
neration,  upon  which  her  truest  and  most 
permanent  glory  depends. 

The  Council,  in  whose  cstimation  it  is 
matter  of  no  slight  happiness  to  Greece,  that 
it  is  in  your  lifetime  this  great  work  is  in 
progress,  cherishes  the  persuasión,  that  after 
having  thus  been  already  favoured  with  your 
well-timed  observations,  it  will  not  for  the 
future  have  to  lament  the  want  of  your  fos- 
termg  guidance;  so  that  henceforward,  by 
your  assistance,  it  may  secure  the  revi  val  oí 
your  beloved  Greece,  by  an  unsubvertible 
good  government  — the  only  inexpugnable 
bulwark  of  national  felicity. 

This,  Sir,  is  what,  by  these  presents,  I 
communicate  to  you,  on  the  part  of  the  wliole 
National  Council.  On  my  own  part,  I regard 
it  as  matter  of  good  fortune  to  niyself  to  have 
received  so  honourable  a commission  as  that 
of  making  a communication  of  this  sort,  to  a 
man  for  whom  I personally  feel  such  deep 
respect,  and  all  becoming  reverence. 

The  President, 

John  Oblando. 

First  Scribe  o f the  Council, 

John  Scandalides. 

Tripolitza,  INIay  12,  1823. 

3.  Prince  Alexander  Mavrocordato,  Sccretary 
to  the  Provisional  Government  of  Greece, 
to  Jeremy  Bentham:  introducing  the  two 
Greek  Envoys. 

Monsieuk,  — Je  suis  particulieremcnt 
chargé  par  mon  gouvernement  de  vous  reeom- 
mander  la  mission  quí,  chargée  d eclairer  la 
nation  Anglaise,  et  par  elle  touterEiirope,  sur 
le  véritable  état  des  choses  en  Gréce,  ct  de 
détruire  les  calomnies  que  nos  ennemis  n’ont 
que  trop  répandues  contre  les  principes  et  le 
but  de  notre  entreprise,  a besoin  de  vos  sages 
conseils,  et  de  l’appui  de  vos  suffrages  en  fa- 
veur  de  notre  cause,  afin  d’arriver  á son  but. 

Persuade  de  la  noble  et  généreuse  assist- 
ance que  vous  voudrez  bien  accorder,  par  1 in- 
fluence  de  vos  talens,  á une  cause  que  vous 
avez  deja  si  victorieusement  défendue,  je  vous 
prie,  Monsieur,  d’agréer  d’a vanee  la  gratitude 
du  gouvernement  provisoire  et  de  la  nation 
Grecque,  ainsi  que  celle  de  mon  estime  par- 
ticuliére,  et  de  ma  plus  haute  consideration. 

(Signé)  A.  Mavrocordato. 
Tripolitza,  le  24  Juin,  1823,  V.  8. 

A Mons.  M.  Jeremy  Bentham, 

Jurisconsulte,  §"C.  ^c. 
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(TRANSLATION.) 

SiK,  — I am  especially  charged  by  my  go- 
vernmcnt  to  recórnmend  to  yon  the  mission 
which,  being  ordered  to  instruct  the  English 
nation,  and  through  it,  the  whole  of  Europe, 
as  to  the  trae  situation  of  things  in  Greece, 
and  thus  to  destroy  the  calumnies  which  our 
eiieiiiies  have  but  too  widely  spread  against 
the  principies  and  the  object  of  ourstruggle, 
will  have  need  of  your  judicious  coimsels,  and 
the  support  of  your  suffrages  in  favour  of  our 
cause,  in  order  that  we  may  reach  the  [jde- 
sired]  end.  ^ 

Anticipating  that  generous  assistance  which 
you  will  kindly  grant  by  the  influence  of  your 
talents  on  behalf  of  a cause  you  have  so  vic- 
toriously  defended,  I pray  you,  Sir,  to  accept 
beforehaud  the  gratitude  of  the  Provisional 
Government  of  the  Greek  nation,  as  well  as 
that  of  my  individual  esteem  and  highest  con- 
sideration. 

(Signed)  A.  Mavkocordato. 

Tripolitza,  June  24  (July4,)  1823. 

To  Mr.-  Jerennj  Bentham, 

Jurisconsult,  §’c.  ^c. 


Jeremj  Bentham  to  the  Greek  Provisional 

Government  — Letter  1.  In  answer  to  the 

foregoing. 

Legislators  of  regenerated  Greece  ! — Whe- 
ther  for  the  sort  of  encouragement  with  which 
you  have  been  pleased  to  honoiir  me,  any 
such  praise  is  due  as  that  of  discerninent,  it 
belongs  to  the  world  at  large,  not  to  him 
who  is  the  object  of  it,  to  pvonounce.  Of 
the  magnanimity  manifested  by  an  address  of 
this  complexión  to  a man  whose  position  is 
80  completely  destitute  of  everything  which 
could  render  him  an  object  of  such  notice  to 
ordinary  minds  — to  a man  from  whom  no 
Service  can  possibly  have  been  looked  for  in 
any  shape  but  that  in  which  a small  particle 
of  it  has  already  been  so  richly  remunerated, 
— there  can  be  but  one  opinión:  such  is  the 
honour  your  body  has  conferred  on  itself,  and 
by  nothing  more  that  I could  say,  could  any 
addition  be  made  to  it. 


As  to  me,  to  the  illustration  conferred  on 
me  by  such  a letter,  has  been  added  the  most 
singular  one  of  its  being  delivered  by  the 
hand  of  the  very  person,  by  whose  signature, 
in  his  character  of  president  of  your  body,  it 
was  authenticated ; a man  whose  warrant  I 
have  already  for  calling  him  by  the  endearing 
ñame  of  son.  “ Orlando,”  said  I to  him  t’other 
day  in  French,  “ thus,  and  thus  only,  can  I 
address  yon.  Monsieur  Orlando  ? • My  lips 
cióse  against  the  words.  Monsieur  Solon? 
Monsieur  Pericles?  Monsieur  Epaminondas? 
Monsieur  Philopoemen?  Who  ever  heard 


this  time,  all  thatin  England  was  kno' 
ot  that  gentleman  was,  that  in  hi.s  own  couni 
nc  had  filled  the  highest  situations  of  pub 


any  such  barbarisms  ?”  “ Let  me  but  cali 

you  father,”  was  the  answer,  “ and  cali  me 
what  you  please.” 

Kúf /Oí  Bentham,  indeed  ? Legislators  1 To 
others,  if  you  please : to  me,  as  you  love  me, 
no  more  Kvo/oí.  Common  as  the  word  is,  there 
is  a glare  of  legitimacy  upon  it  that  hurts  my 
eyes.  Give  it  to  my  imperial  correspondent ; 
give  it  tothe  A¿To*^aTa>^ — the  modern  Alex» 
ander ; from  him,  peradventure,  you  may  have 
a note  of  thanks  for  it : but,  in  this  case,  or 
you  may  lose  your  labour,  it  should  be  in  the 
superlative  — sublimated  into  Kv^iárar»;. 

Oh  yes ! when  you  speak  to  me,  add  -¿/íÉ- 
Tsooí  to  it,  — or,  as  you  now  say,  fía.}.  This 
I have  already  merited : this,  if  from  you, 
would  be  my  most  honourable  title.  Ifto  do 
so  be  in  the  power  of  labour,  no  hired  ser- 
vant  ever  merited  it  better,  unless  by  the 
pleasure  so  intimately  combined  with  it,  the 
merit,  as  in  the  eyes  of  certain  casuists,  would 
be  annihilated.  Seventy  years  ago,  I devoted 
myself  to  the  Service  of  mankind  : and  now, 
at  length  — for  by  you  am  I enahled  — now, 
at  length,  ñor  yet  altogether  without  pros- 
pect  of  success,  do  I behold  myself  oceupied 
in  the  performance  of  that  vow. 

This  will  he  delivered  to  you  by  the  worthy 
comrade  of  our  Luriottis,  Edward  Blaquiere, 
by  whom  his  title  of  <(iiX\íX?¡viKÚra,rast  as 
given  to  him  in  yours  to  me,  continúes  to  be 
so  well  merited. 

Farewell,  legislators ! May  success  ever 
attend  your  labours  in  the  council,  as  it  has 
done  those  of  your  heroes  in  the  field.  Should 
any  modern  Xerxes  presume  to  offer  obstruc- 
tion  to  them,  may  his  fate  be  that  of  the  an- 
cient  one.  Already,  in  thus  writing  to  you,  I 
have  perhaps  written  too  much.  I resume  the 
pen  which  yours  found  me  writing  with  for 
you.  What  remains  is  — to  subscribe  myself, 
and  with  somewhat  more  truth  than  is  com- 
mon in  such  subscriptions,  your  iovXts. 

(Signed)  Jeremy  Bentham. 

Queen’s-Square  Place,  ‘Westminster, 

London,  February  13,  1824. 

To  the  Sovereign  Legislative  Council 
of  Greece. 

4.  n^itra.’^ivh  Aialxnrií  r^í  ‘'E.XX.á^os. — ’H 

BouXn  Ttuv  ‘EXA^ywv  sTfíí  rav  Kó^ia* 

'Il^ífí/etv  Bén^ec/aa»,  — UigíaSas  (i\  1122. 

”Av  f¡  Xetfiw^eí  »x)  ’Eli^uíficay  ’AyyXÍx  Xí/urúri- 
rat  tri  t^ít  XlaXírnf,  fi  MíjTíjat  tbu  Avxav^- 
yav  xa)  2áXa/yaf,  fi  ^varu^hs  'EXAáf  iiárs 

tvTvp¿tia'íy  ya  a-rraXaíai^  tl¡  <ry¡y  ¿yayiyyniríy  rns 
Toy  ’S.atpúraTay  *aií  (piXayff^aiaráraTav  NíjízaSiS»- 
a'xaXay, 

Ta  Tfxva  rñí  (plXflí  ’EXXá^as  íySaXayaoyra  aara 
Tay  naXoavéit  XtiftSya  Tuy  araiYifíárayy  fau,  ¿yaí- 
am^auyraivrávraTt  tlg  TaS^j/aStVa  ¿araTay  ya  (piáaa/- 
ffiv  ¿xáftyi  Viy  'iúyayrai.  ra  M(Af>  rav  ^avXtvrixau 
ayaarTÚfffay'ra  <ras  ^uyá/AUs  Twy,  xa)  xara  raue 
taria-rvfiaytxaví  aau  xayávaf,  fuyrtXavaiy  (U  tÍi» 
fiiXríufiy  rav  araXirixav  rñs  'EXXá^af  2utrñf*arat» 
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X«r|fi  Xíiray  rvf  "EXXáíef  ! lí;^si}  á|/«» 
«rSt  ’Ají  r?í  iraj/,  t«v  ¿iroíav  ¿tre\ícf¿Sávtis 
iíáyíiv  hit  T«»  tvhti/Aoúai  rSv  ip'tXuv  eau.  XaTat ! 
»a¡  ^ 

BaeXX  óut»>s  ctíftiv  ri  (ftiut  ¿k»iitt7iri 
O Av*r/^T^tt^^es  Ssa^d^fj  Tó  f, 

O n^airof  r^a.ft/xaTíbf  <raU  /¡auXtuTixau 
’I«.  Sx^y'S  ctX!i>¡s. 

’E»  N«vtX<V, 

■rfi  11  Avyoúrrau,  1824. 

(TBANSLATION.) 

4.  Provisional  Government  of  Greece.  The 
Greek  Senate  to  Mr.  Jeremiah  Bentham, 

Philhellenist Letter  2.  Noticing  his  Let- 

ter  1 Period  2d,  No.  1122. 

If  splendid  and  happy  England  is  proiid  of 
having  you  for  a citizen,  — unhappy  Greece, 
the  mother  of  Lycurgus  and  Solon,  rejoices 
that  she  has  had  the  good  fortune  to  obtain 
in  her  regeneration  a most  able  and  humane 
lavv-giver. 

The  children  of  friendly  Greece,  gathering 
flowers  from  the  flowery  meadow  of  your 
Works,  are  continually  soaring  to  a height 
which  they  have  not  as  yet  been  able  to  at- 
tain.  The  members  of  the  senate  are  deve- 
loping  their  powers  ; and,  according  to  your 
scientific  rules,  are  co-operating  in  the  amend- 
ment  of  the  political  system  of  Greece. 

Hail,  then,  friend  of  Greece ! you  possess 
a reward  worthy  of  your  virtue,  in  the  plea- 
sure  which  you  receive  from  the  happiness  of 
your  friends.  Farewell,  and 

“ Strike  thus,  that  you  may  procure  some 
salvation  for  the  Greeks.” — Homer,  282. 
Theodoret,  The  Vice-President. 

Jo.  Se  ANDA  LIDES,  Chief  Secretarg 
of  the  Senate. 

Napoli,  August  11,  1824. 

5.  Provisional  Government  of  Greece.  The 
Secretarg- General  to  J.  Bentham,  Esq. — 
Period  2d,  No.  254. 

It  is  with  great  satisfaction  sufFering  Greece 
has  observed,  that,  while  she  took  up  arras 
to  assert  the  rights  of  her  political  existence, 
the  enemies  of  the  public  good,  and  the  friends 
of  their  own  narrow  interests  alone,  have, 
with  all  their  sophisticated  attempts,  not  been 
able  to  attach  the  slightest  blame  to  the 
sanctity  of  her  cause ; but,  on  the  contrary, 
their  intrigues  have  caused  the  veil  to  be 
withdrawn  which  has  hitherto  concealed  the 
truth  from  the  eyes  of  the  raany. 

She  cannot,  however,  refrain  from  express- 
íng  her  thanks  to  those  persons  whose  feelings 
of  humanity  have  prompted  them,  from  the 
beginning,  to  interest  themselves  in  her  de- 
fence  of  those  indisputable  rights  which  belong 
to  her,  and  have  shown,  in  various  ways,  that 
they  wished  to  behold  the  ligbt  which  was 
kindled  and  kept  alive  by  Thrasybulus  and 
Epaminondas  — the  ligbt  of  freedom  — again 
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burning  upon  her  sacred  soil,  and  which  the 
right  of  the  stronger  had  extinguished  for  so 
great  a length  of  time. 

Sir,  your  noble  sentiments  were  long  ere 
this  well  known  to  our  nation.  But  your  timcly 
proposal  of  the  plan  of  a political  and  consti- 
tutional  code — which,  as  being  the  offspring  of 
so  distinguished  a political  philosopher,  will 
happily  organizo  the  infant  constitiition  of 
Greece  — has  still  more  clearly  evinced  your 
friendly  sentiments  for  the  Greeks.  But,  be- 
sides  this,  your  proposal  for  educating  three 
young  Greeks  at  your  expense,  oífers  still 
further  motives  to  the  sincere  gratitude  of 
the  Greek  nation,  and  the  great  satisfaction 
of  that  government,  whose  sentiments  I am 
charged  to  interpret : for  from  thisitis  evident 
that  you  wishnot  onlythe  political  existence, 
but  the  moral  welfare  of  our  nation. 

I am  charged  alsp  to  assure  you,  that  my 
government  desi  res  you  will  not  cease  con- 
tinually to  watch  over  her  operations,  and  to 
afford  her  the  benefit  of  those  deep  political 
vievvs  of  which  Greece  at  present  stands  so 
greatly  in  need,  in  order  to  be  led  happily  to 
the  sacred  end  of  her  independence  ; ari  end 
which  the  respectable  friends  of  the  Greek 
cause  will  not  cease  to  accclerate  by  all 
possible  means  that  are  consistent  with  the 
general  good  of  human  nature;  and  while 
tradition  and  history  will  preserve  immortal 
the  revered  ñames  of  such  persons,  the  grati- 
tude which  exists  in  the  hearts  of  the  Greek 
nation  will  remain  indelible. 

The  Provincial  Secretarg- General, 

(Signed)  P.  G.  Romos. 

The  12th  of  August  1824,  O.  S. 

Napoli  di  Romanía. 

Letter  2.  To  the  Greek  Provisional  Govern- 
ment: with  the  Buenos  Agres  Tactic  Code, 
^c. 

Jeremg  Bentham  a V Assemblée  de  la  Gréce. 

Legislateurs  ! — Ci-joint  est  un  present 
que  je  prends  la  liberté  de  vous  offrir.  Ce 
n’est  pas  ce  qui  auroit  été  un  ouvrage  de  ina 
fa9on,  un  simple  projet,  et  rien  de  plus ; c’est 
un  rcglement,  qui  déjápendanttrois  annécsa 
dirige  tous  les  procedes  d’une  assemblée  Ic- 
gislatrice.  Cette  assemblée  est  celle  de  la 
république  de  Buenos  Ayres,  dans  l’Ame- 
rique  Méridionale.  L’éxemplaire  pour  lequcl 
je  prie  l’honneur  de  votre  acceptation,  en  est 
peut-étre  le  seul  qui  existe  présentement  en 
Europe.  La  date,  comme  vous  voyez,  n’y 
est  pas.  11  m’a  été  envoyé  par  son  auteur , 
Bernardino  Rivadavia,  dans  une  lettre,  datee 
du26  Aoút,  1822,  laquelle,  par  jene  sais  que 
malheur,  ne  m’est  parvenue  qu’au  5 Aynl 
dernier  (1824.)  II  y a environ  une  q.mizaine 
que  j’ai  eu  la  satisfaction,  si  inesperee  (le  Je 
serrer  dans  mes  bras  ici  a Londres,  ofi  i.  est 
venu  pour  quelques  affaires,  gouvernant  tou- 
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jours  par  les  eleves  <|U  íl  a formes,  et  la  re- 
|)utiition  itniqiie  qu’il  a acquise.  De  tous 
les  états  formes,  oii  plutót  qui  se  forment, 
sur  les  débris  des  monarchies  Espagnoles 
et  Portugaises  en  Amerique,  le  seul,  qui  a 
pris  jusqu’ici  une  assiétte  ferme  et  heureuse, 
e»t  celui  dont  on  peut  le  dire  le  fondateur : 
aussi  est-ce  le  seul  auquel  le  gou^ernement 
Ariglois  a doniié  des  marques  non-équivoques 
d’cstime.  Je  viens  d’en  voir,  qui,  pour  n’étre 
pas  publiques  n’en  sont  pas  moins  essentielles 
et  authentiques. 

Législateurs ! Je  vous  envoye  ce  régle- 
ment,  et  je  ne  l’ai  pas  méme  lu.  Voici  pour- 
quoi.  Dans  le  moment,  nul  besoin  pressant, 
lie  me  portait  á le  lire,  et  je  me  suis  contenté 
d’en  faire  faire  une  traduction  Angloise,  que 
je  garde.  Présentemcnt,  ce  n’est  que  depuis 
quelques  heures  que  l’idée  de  le  mettre  a profit 
de  cette  maniere  se  m’est  presentée.  Le  na- 
vire  est  au  point  de  partir.  Si,  aprés  l’avoir 
lu,  il  m’etoit  arrivé  de  trouver,  ne  füt-ce  qu’un 
seul  point,  sur  lequel  je  ne  fus  pas  d’accord 
avec  l’auteur,  je  n’aurois  pas  píi  vous  l’en- 
voyer  sans  reserve:  et  cette  reserve,  je  ne 
l’aurois  pft  faire  sans  en  donner  les  motifs,  ce 
qui  auroit  entrainé  des  longueurs  point  du  tout 
con  venables.  Cependant,  au  moins  d’avoir 
des  raisons  suíTisautes  pour  étre  persuade,  que 
le  tout  ensemble  est  d’accord  avec  mes  prin- 
cipes, je  n’aurois  pas  eu  la  hardiesse  d’y  at- 
tacher,  pour  ainsi  dire,  mon  cacbet  en  vous 
en  faisant  l’oífre.  Dans  le  moment,  je  trouve 
une  copie  que  j’en  avais  fait  tirer  de  la  lettre 
qui  l’accompagna : elle  pourrait  vous  faire  voir 
si  c’est  sans  fondement  que  je  me  fie  á sa  con- 
formité  avec  mes  principes. 

“ Bon  pour  la  tbéorie,  mauvais  pour  la  pra- 
tique,”  aphorisme  qui  se  contredit  lui-méme, 
mais  qui  n’en  est  pas  moins  en  faveur  auprés 
ceux  dont  les  interéts  particuliers  se  trouvent 
contrariés,  par  une  mesure  contre  laquelle  il 
n’y  a pas  autre  chose  á dire.  Quoiqu'il  en  soit, 
le  présent  n’est  pas  du  nombre  des  cas  oü  ce 
sophisme  puisse  espérer  á trouver  acceptation: 
car  il  y a deja  trois  années  au  moins,  pendant 
lesquelles  cette  base  de  toutes  les  loix  a sou- 
tenu  avec  éclat  l’épreuve  de  la  pratique. 

Les  offices  qu’occupait  Rivadavia,  lorsqu’il 
a redigo  ce  réglement,  et  qn’il  a continué  d’oc- 
cuper  jusqu’aii  moment  de  son  départ  pour 
Londres,  sont  ceux  de  ministre  de  finance, 
ministre  de  l’intérieur,  et  ministre  des  affaires 
étrangéres. 

J ajouterai  peut-etre  un  ou  deux  autres 
morceaux  de  méme  main,  dans  la  pensée,  que, 
peut-étre,  par  occasion,  ils  pourront,  ’á  vos 
yeux,  ctre  útiles  á consulter  au  moins,  si  non 
á servir  de  modele. 

Quant  á moi,  je  viens  de  faire  passer  dans 
les  mains  d’un  Grec  bien  instniit,  pour  étre 
traduite,  la  premiére  fcuille  d’un  projet  d’un 
code  constitutionel  pour  un  etat  quelque  ce 
soit ; ouvrage  qui  m’a  deja  couté  plus  de  deux 


années  de  travaux  sevéres,  qui  lieureu^inent 
approchent  áleur  terme.  U sera  imprimé  ici 
en  Anglais,  en  Grec,  et  peut-étre  en  d’autres 
langues.  L’Espagnol  ne  sera  pas  oublié.*  Les 
occasions  qui  pourroient  s’offrir  pour  vous  en 
offrir  des  exemplaires,  en  nombre  suffisant,  ne 
seront  pas  perdues.  Législateurs,  vous  leur 
donnerez  le  sort,  que  vous  prescrira  votre 
sagesse.  (Signé)  Jebemy  Bentham. 

Londres,  Sept.  21,  1824. 

(TRANSLATION.) 

Jeremy  Bentham  to  the  Legislative  As~ 
sembly  of  Greece. 

Legislatohs  i Annexed  is  a present  which 
I take  the  liberty  to  offer  you.  It  is  not  merely 
vvhat  a work  of  my  making  would  have  been 
— a simple  project,  and  nothing  more ; it  is  a 
regulation,  which  already,  during  three  years, 
has  directed  all  the  proceedings  of  a legisla- 
tive assembly.  This  assembly  is  that  of  the 
Republic  of  Buenos  Ayres,  in  South  America. 
The  copy,  for  which  I beg  the  honour  of  your 
acceptance,  is  probably  the  only  one  that  now 
exists  in  Europe.  The  date,  as  you  see,  is 
wanting.  It  was  sent  me  by  its  author,  Ber- 
nardino  Rivadavia,  in  a letter  dated  the  26th 
August  1822,  and  which,  by  some  means,  did 
not  reach  iny  hands  untiltheSth  April  1824. 
It  is  now  about  a fortnight  since  I had  the 
unlooked-for  satisfaction  of  clasping  him  in 
my  arms  here  in  London,  where  he  is  come 
on  some  business,  still  governing,  however, 
by  the  pupils  which  he  has  formed,  and  the 
reputation  which  he  has  acquired.  Of  all 
the  States  formed,  or  rather  fonning,  out  of 
the  wreck  of  the  Spanish  and  Portuguese 
monarchies  in  America,  the  only  one  which 
hitherto  has  taken  a firm  and  happy  footing, 
is  that  of  which  he  may  be  called  the  founder ; 
it  is,  too,  the  only  one  to  which  the  English 
government  has  given  unequivocal  marks  of 
esteem.  I have  recently  seen  evidence  of  it, 
which,  though  not  public,  is  not  less  au- 
thentic. 

Legislators ! I send  you  these  regulations, 
and  I have  not  even  read  them.  This  is  the 
reason : there  was  no  immediate  motive  for 
my  doing  so,  and  I have  contented  myself 
with  causing  an  English  translation  to  be 
made,  which  I retain.  Meanwhile  it  is  only 
within  these  few  hours  that  the  idea  of  thus 
puttiiig  it  to  use  occurred  to  me.  The  ship 
is  on  the  point  of  sailing.  If,  after  having 
read  it,  I had  chanced  to  find,  were  it  only 
a single  point,  on  which  I did  not  agree  with 
the  author,  I could  not  have  sent  it  you 
without  a reser  vation,  and  that  reservation  I 
could  not  make  without  giving  you  the  rea- 

• May  1H27.  Of  the  two  volumes  of  which  it 
ransists,  an  impression  (a  translation  of  the  first) 
is  far  advanced  : translator,  Dr.  Puigblanch,  late 
professor  of  Hebrew  at  Alcalá,  and  subsequently^ 
Dsputy  from  Catalonia  to  the  last  Spanish  Cortfáb 
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Bons,  which  would  have  drawii  me  into  dis- 
cussionsofinconvenientlength;  nevertheksss, 
I ám  persuaded  I have  sufficient  motives  for 
thinking  it  agrees  with  my  principies  on  the 
whole,  or  I should  not  have  had  the  hardi- 
hood  to  attach  as  it  were  my  seal  to  it,  by 
making  you  the  offer  of  it.  I have  this  mo- 
ment  found  a copy  which  I had  taken  from 
the  letter  which  accompanies  it.  You  will 
see  by  it  whether  I have  not  justly  trusted  to 
its  conformity  with  my  principies. 

“ Good  in  theory,  bad  in  practica,  ” is  an 
aphorisra  which  contradicts  itself,  but  which 
is  not  the  less  in  favour  with  those  whose 
particular  interests  are  thwarted  by  a measure 
against  which  there  is  nothing  else  to  say. 
However,  the  present  is  not  amongst  the 
number  of  cases  in  which  this  sophism  can 
hope  to  find  acceptance ; for  three  years  at 
least  have  passed,  during  which  this  basis  of 
all  laws  has  sustained  with  éclat  the  proof  of 
practice. 

The  offices  which  Rivadavia  filled  when  he 
drew  up  these  regulations,  and  which  he  con- 
tinuad to  fill,  up  to  the  moment  of  his  de- 
parture  for  London,  were  those  of  minister  of 
íinance,  minister  of  the  interior,  and  minister 
of  foreign  affairs. 

I shall  add,  perhaps,  one  or  two  sentences 
by  the  same  hand,  in  the  idea  that,  in  your 
eyes,  they  may  appear  useful  to  consult,  if 
not  to  serve  as  models. 

With  regard  to  myself,  I have  just  deli- 
vered  into  the  hands  of  a well-informed  Greek, 
for  the  purpose  of  translation,  the  first  sheet 
of  the  project  of  a constitutional  code  appli- 
cable  to  any  state — a work  which  has  already 
cost  me  more  than  two  years  of  hard  labour, 
which  is  fortimately  approaching  a cióse.  It 
will  be  printed  here  in  English,  in  Greek,- 
and  perhaps  in  other  languages.  The  Spanisb 
shall  not  be  forgotten.  Any  opportunities  that 
may  offer  to  transmit  you  copies  shall  not  be 
lost.  Legislators,  you  will  give  them  that  fate 
which  you  in  your  wisdom  may  think  they 
merit.  (Signed)  Jekemy  Bentham. 

London,  September  21,  1824. 

6.  Theodore  Negris  to  Jeremy  Be.niham,  de- 

siring  his  assistance  towards  forming  a 

Civil  Code. 

Monsieür, — Dans  l’intention  de  travailler 
á la  formation  d’un  code  civil  pour  ma  nation, 
je  sens  le  besoin  d’étre  guidé  á de  travail. 
Votre  rare  mérite  á cette  Science  profonde, 
et  votre  amour  pour  le  bien  de  l’humanité, 
si  connus  du  monde,  me  faisaient  chercher 
l’occasion  de  m’addresser  á vous.  Ce  fut  la 
connaissance  que  j’ai  eu  l’honneur  de  faire 
derniérement  de  l’illustre  ami  de  la  Grece, 
M.  le  Colonel  Stanhope,  qui  vient  de  me  la 
procurer.  J’en  profite,  Monsieür,  pour  vous 
dire  en  peu  de  mots  que  je  me  propose  de 
travailler  sur  le  Code  Civil  des  Franjáis,  en  y 


substituant  toutefois  tout  ce  que  je  croirais 
plus  conforme  ánotre  regime  constitutionnel 
Quant  a lordre  des  matiéres,  je  ne  crois  pas 
pouvoir  trouver  un  meilleur  code  que  celui-cr 

C’est  la,  Monsieür,  le  plan  du  travail  que 
je  me  propose  d’embrasser.  Je  me  fais  un  de- 
voir  de  le  mettre  sous  vos  yeux,  afin  de  savoif 
votre  Opinión  á cet  égard,  et  profiter  de  vos 
lumiéres  pour  tout  le  detall  de  l’ouvrage. 

Le  code  civil  étarit  de  nature  á influer  in- 
directement  au  moral  des  hommes,  comme  2 
influe  directement  au  sort  de  la  société,  il  est 
essentiel  pour  notre  régénération  qu’il  ne  s e- 
loigne  point,  s’il  est  possible,  des  principes  im- 
muables  de  la  raison.  Le  seul  moyen  d’y  par- 
venir  est  d’obtenir  encore  votre  assistance  et 
votre  direction,  que  vous  ne  me  refuserez  pas 
sans  doute,  vfi  qu’il  s’agit  de  contribuer  á la 
guérison  des  plaies  d’un  peuple,  jadis  illustre 
pour  ses  lamieres,  et  renommé  pour  les  avan- 
tages  qu’il  a procures  á la  société. 

Quant  á ce  qui  concerne  les  autres  moyens 
dont  je  pourrais  avoir  besoin  dans  ce  travail, 
M.  le  Colonel  a bien  voulu  prendre  connais- 
sance. 

Au  reste,  je  saisis  cette  occasion  pour  vous 
donner  l’assurance  des  sentimens  de  haute 
estime  et  considcration  distinguée,  avec  les- 
quelles  j’ai  l’honneur  d’étre,  Monsieür,  votro 
trés-humble  et  trés-obéissant  serviteur, 

(Signé)  Th.  Negris.* 

A Monsieür  Mon.  J.  Bentham,  ^c.  §"c.  ^•c. 

(TRANSLATION.) 

SiR, — Intendingto  labour  in  the  formation 
of  a civil  code  for  my  nation,  I feel  the  neces- 
sity  of  a guide  in  this  undertaking.  Your 
rare  merit  in  this  profound  Science,  and  your 
love  for  the  cause  of  humanity,  are  so  well 
known,  that  they  compel  me  to  seek  a motive 
for  addressing  you.  The  acquaintance  which 
I had  lately  the  honour  to  make  with  that 
ülustriousfriendofGreece,  Colonel  Stanhope, 
has  procured  me  this  gratification.  I avail 
myself  ofit,  Sir,  to  tell  you,  inafcw  words, 
that  I propose  tu  work  on  the  French  Civil 
Code  ; substituting,  nevertheless,  all  that  I 
think  more  conforinable  to  our  constitutional 
regime.  With  reference  to  the  arrangement 
of  subjects,  I do  not  believe  1 can  find  a better 
code  than  this. 

This,  Sir,  is  the  plan  of  the  work  that  I 


• Theorlore  Negris,  who  was  at  this  period 
linister  of  Justite,  was  one  of  the  fcw  men  who 
ad  fonned  a corred  estímate  of  the  wantó  oí 
is  country ; and  since  his  death  no  individual 
as  appeared  to  supply  his  place  by  forwarding, 
r even  by  recommending  the  adoption  of 
jde  of  laws,  which  has  Iqng  been,  and  is, 
tie  of  the  primary  necessities  of  Greece.  ^ egns 
ad  the  sagacity  to  see  the  necessityof  a prompt 
Sntion  m this  subiect,  and  the  vntue  to  urge 
le  early  consideraron  oi  it  on  all  whom  he  could 
ifluence.  But  his  power  was  mconsiderablc,  e\ en 
hen  he  possessed  office,  and  he  died  soon  after 
le  dispatch  of  the  above  letter. 
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purposc  to  undcrtake.  I think  it  my  duty  to 
place  it  before  you,  in  order  to  ascertain  your 
opinión  on  this  head,  and  to  profit  by  your 
remarks  in  all  the  details  of  the  work. 

The  civil  code  being  of  a nature  indirectly 
to  influence  the  moral  condnct  of  man,  as  it 
directly  influences  the  situation  of  society,  it 
Í3  essential  for  our  regeneration,  tbat  it  should 
wander  as  little  as  possible  from  the  immu- 
table  principies  of  reason.  The  only  means  to 
ohtain  it  is  to  have  your  assistance  and  your 
direction,  which,  without  doubt,  you  will  not 
refuse  me,  sccing  that  it  will  contribiite  to  heal 
the  wounds  of  a nation,  formerly  illustrious 
for  its  knowledge,  and  renowned  for  the  be- 
nefits  which  it  has  conferred  on  society. 

With  regard  to  what  concerns  the  other 
matters  of  which  I may  stand  in  need  in  this 
work,  Colonel  Stanhope  has  kindly  taken 
charge  of.  I take  this  occasion  to  assure  you 
of  the  high  sentiments  of  esteem  and  dis- 
tinguished  consideration,  \idth  which  I have 
the  honour  to  be,  Sir,  your  very  humble  and 
very  obedient  servant, 

(Signed)  Th.  Negris. 

To  Mr.  Jeremy  Bentham,  ^c.  ^c.  §"c. 

Jeremy  Bentham  to  Theodore  Negris,  in  answer 
to  his  letter  No.  6. 

'lí^ífílecí  'Bíyúufí  NÍy^j?,  ^al^íiv. 

C’est  avec  un  plaisir  bien  sincére  que  j’ai 
re9u,  par  les  mains  de  notre  illustre  et  ex- 
cellent  ami  1’ Honorable  Colonel  Leicester 
Stanhope,  la  lettre  dont  vous  avez  bien  vou- 
lu  m’honorer.  Je  recevrai,  si  je  suis  encore 
en  vie,  avec  une  satisfaction  correspondante, 
votre  travail  dont  vous  me  donnez  l’espérance 
sur  le  code  civil;  et  j’y  portera!  l’attention, 
dont,  au  dire  de  notre  susdit  ami,  il  ne  peut 
maiiquer  d’étre  digne.  A l’en  .croire,  c’est 
un  vrai  bonheur  pour  la  Gréce,  de  contenir 
dans  son  sein  une  main,  si  bien  assortie  á une 
cspéce  de  travail  littéraire,  dont  l’importance 
laisse  en  arriére  á une  distance  inñnie  toutes 
les  autres. 

Quant  au  Constitutionnel  — un  code,  sur 
Icquelj’ai  travaillé  á-peu-prcs  deux  années, 
manque  peu  d’étre  en  état  d’étre  envoyé  en 
manuscrit  á Paris,  á votre  excellent  Docteur 
Corai,*  qui  a eu  la  bonté  de  promettre  d’en 
faire  unetraduction  en  Gréc  moderne,  laquclle 
sera  imprimée  á Paris,  et  je  crois  avec  l’An- 
glais  a cote,  pour  les  exemplaires  en  étre  dis- 
tribués  en  Gréce. 

Vous  m’obligeriez,  Monsieur,  en  me  don- 
nant  quelques  renseignemens  sur  les  endroits 
qui  seroient  les  plus  convenables  á cet  égard, 
«t  les  personnes  dans  ces  endroits  auxquelles 
il  seroit  le  plus  convenaViC  de  les  adresser. 

Apres  la  situation  P'eniier  Ministre, 
lerpiel,  dans  le  corps  iegis,atií  est  dans  mon 
le  jrfraier  fonctionaire,  á-peu-prés 

• By  the  i..  íeaun  of  r *t  excellent  man,  this 
dc8!gn  waa  hjs  jateo. 
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comme  chezles  Etats  Unis  Anglo- Americains, 
le  President  — la  plus  importante  est  celle  de 
Ministre  de  la  Justice ; et  c’est  avec  une  satis- 
faction peu  ordinaire  que  je  crois  voir,  dans 
la  personne  de  l’auteur  destiné  du  code  civil, 
un  legiste,  et  homme  d’état  si  capable  de  la 
remplir. 

Ayant  oui  dire,  que  par  ci  et  par  la  en 
Gréce,  il  existe  plusieurs  exemplaires  de  mes 
ouvrages  edites  en  Fran9ais  par  mon  amí 
Dumont,  ou  au  moins  de  l’ouvrage  principal, 
nommé  Traite  de  Legislation,  CivileetPenale, 
en  trois  volumes,  en  8vo,  il  m’est  triste  d’ap- 
prendre,  qu’aucun  au  départ  de  Stanhope, 
n’en  avoit  jamais  passé  dans  vos  mains.  Par 
la  présente  occasion,  j’ai  fait  ce  que  j’ai  pü 
pour  combler  une  partie  de  ce  vide,  et  je  me 
mets  en  devoir  pour  en  trouver  d’autres.  Un 
exemplaire  d’un  traité  sur  les  Preuves  Judi- 
ciaires,  dans  lequel  j’ai  taché  de  couvrir  le 
champ  entier  de  ce  sujet  jusqu’ici  vierge,  est 
actuellement  dans  mon  pouvoir:  mais  par 
cette  occasion,  qui  est  pressante,  je  ne  sais 
pas  dans  le  moment  si  je  pourrais  trouver  ici 
des  exemplaires  de  l’un  ou  de  l’autre  des  deux 
autres  de  mes  ouvrages  ci-dessus  indiqués. 
Je  vais  envoyer  tout  ce  qui,  dans  le  moment, 
est  en  mon  pouvoir,  de  ceux  qui  sont  en  langue 
intelligible.  Quant  a ceux  qui  sont  en  Anglais, 
ce  n’est  pas  le  moment  pour  chercher  á en 
encombrer  vos  tablettes. 

La  presente  est  accompagnée  d’une  liste  á- 
peu-prés  complette  de  ceux  de  mes  ouvrages 
qui  ont  j usqu’ici  sorti  de  la  presse.  Hs  ne  sont 
pas  tous  encore  publiés. 

Dés  que  ce  paquet  vous  soit  parvenú,  je 
me  fie  á votre  amitié  pour  saisir  la  premiére 
occasion  de  m’en  faire  recevoir  la  nouvelle. 

(Signé)  Jeremy  Bentham. 

(TRANSLATION.) 

Jeremy  Bentham  to  Theodore  Negris. 

I have  received  by  the  hands  of  our  illus- 
trious and  excellent  friend  Colonel  Leicester 
Stanhope,  with  very  sincere  pleasure,  the  let- 
ter with  which  you  have  been  so  good  as  to 
honour  me.  I shall  receive,  if  I am  still  alive, 
with  corresponding  satisfaction,  the  work 
which  you  allow  me  to  hope  for  on  the  civil 
code;  it  shall  have  my  best  attention,  of 
which,  according  to  our  said  íriend’s  account, 
it  cannot  fail  of  being  worthy.  It  must  be 
truly  an  honour  to  Greece,  to  possess  a pen 
so  appropriately  qualified  for  a literary  labour, 
whose  importance  leaves  all  others  at  an  in- 
finite distance. 

As  far  as  the  constitutional  part  is  con- 
cerned, a code  upon  which  I have  laboured 
nearly  two  years,  is  very  nearly  in  a State  to  be 
sent  in  manuscript  to  Paris,  to  your  excellent 
Doctor  Corai,  who  has  had  the  goodness  to 
promise  to  make  the  translation  into  moderu 
Greek,  which  will  be  printed  at  Paris,  ana  I 
believe  with  the  English  annexed,  in  oider 
I that  the  copies  may  be  distributed  in  GreecS» 
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You  will  oblige  me,  Sir,  by  giving  me  some 
Information  respectingtbe  most  eligible  places 
for  that  purpose,  and  aiso  the  persons  at  those 
places  to  whom  it  will  be  proper  to  address 
them. 

After  the  sitiiation  of  prime  minister,  who, 
in  the  legislative  body,  is  in  my  code  the  first 
functionary,  nearly  similar  to  the  President 
of  the  Anglo-American  United  States,  the 
most  important  is  that  of  the  Minister  of  Jus- 
tice;  and  it  is  with  no  little  satisfaction,  I 
perceive,  in  the  person  of  the  author  of  the 
civil  code,  a legist  and  statesman  so  well  able 
to  fiU  that  office. 

Having  heard,  that  here  and  there  in  Greece 
there  are  several  copies  of  my  works,  w'ritten 
in  French  by  my  friend  Dumont,  or  at  least 
of  the  principal  Work,  entitled,  “ Traite  de  Ze- 
gislationCivile  et  Penale,"  in  tbree  volumes  in 
8vo,  I regret  to  find,  that  at  the  perlod  of 
Colonel  Stanhope’s  departure  it  had  not  been 
seen  by  you.  By  the  present  occasion  I have 
tried  to  repair  that  loss,  and  shall  also  avail 
myself  of  future  opportunities.  A copy  of  a 
treatise  on  judicial  evidence,  in  which  Ihave 
tried  to  lay  open  the  whole  field  of  argument, 
is  now  finished ; but  by  this  opportunity, 
which  is  a hurried  one,  I am  in  doubt  whe- 
ther  I shall  be  able  to  forward  copies  of  either 
one  or  tbe  other  of  these  works.  I shall  send 
all  I possess  which  are  in  a langiiage  familiar 
to  you.  With  reg’ard  to  those  which  are  in 
English,  it  wiU  not  be  worth  while  to  encum- 
ber  you. 

The  present  is  accompanied  by  a nearly 
complete  list  of  siich  of  my  works  as  have 
already  issued  from  the  press,  but  they  are 
not  yet  all  published. 

As  soon  as  this  packet  comes  to  hand,  I 
trust  to  your  friendship  to  take  the  first  op- 
portunity to  let  me  know  you  have  received  it. 

(Signed)  Jeremy  Bentham. 

Letter  3.  To  the  Provisional  Government  of 
Greece : with  part  of  a Constitutional  Code. 

Legislators,  — On  the  25th  of  October  last, 
1824,  I had  the  pleasure  to  receive  the  two 
Utters  with  which  you  were  pleased  to  ho- 
nour  me,  both  dated  from  Napoli  de  Rorna- 
nia;  the  one,  of  the  llth  August  1824,  with 
the  signatures  of  the  vice-president,  and  chief 
secretary  of  the  senate  ; the  other,  of  the  next 
day,  with  the  signatura  of  the  provisional 
secretary-general,  P.  G.  Podios,  according  to 
the  translations  with  which  I w'as  favoured 
by  your  three  deputies  here. 

The  favourable  mention  which  you  are 
pleased  to  raake,  of  such  of  my  papers  as  you 
had  then  received,  filis  me  with  sbame  and 
regjret  at  the  thoughts  of  the  imperfect  state 
in  which  I was  obligad  to  send  those  frag- 
menta. My  hopes  were,  that  they  might  pro  ve 
somewhat  better  than  nothing ; and  it  w'as 
in  that  hope  that  I venturcd  thus  to  put  to 
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hazardany  little  reputation  which  maybelone 
to  me. 

Since  that  time,  to  wit,  by  a letter  dated 
24th  September  1824,  or  thereabouts,  I ven- 
tured  to  address  to  you,  together  with  an 
explanatory  paper  or  two,  an  ordinance  in 
Spanish  relativa  to  the  tactics  of  the  legis- 
latura of  the  republic  of  Buenos  Ayres,  in 
late  Spanish  America.  For  my  pardon  for  this 
liberty,  I trusted  to  the  accompanying  as- 
surance  giyen  rae  by  the  illustrious  draiights- 

man,  that  it  had  been  framed  in  conformity  to 
the  principies  developed  in  a work  of  mine, 
which  for  these  fourteen  years  has  been  before 
the  public  in  French. 

I now  take  the  further  liberty  of  begging 
your  acceptance  of  a concisely  expressed,  but, 
in  so  far  as  my  conception  is  correct,  an  all- 
comprehensive  plan,  for  tbe  education,  loca- 
tion,  and  remuneration  of  the  functionaries  of 
any  republican  government,  in  all  their  seve- 
ral official  situations.  Without  any  additioii 
at  the  expense  of  the  public,  the  same  plan 
is  calculated  to  serve  for  an  entire  system  of 
national  instruction,  so  far  as  regards  those 
whose  condition  in  life  requires,  Avhile  their 
pecuniary  circumstances  enable  them,  to  ini- 
prove  their  minds  by  intellectual  culture.  I 
have  therein,  I hope,  made  tolerably  well 
apparent  the  inseparable  connexion  which,  in 
the  case  of  official  men,  I have  found  to  have 
place  between  the  strictest  frugality  and  the 
highest  degree  of  aptitude,  with  refcrence  to 
their  several  situations.  Principie,  title,  and 
motto  — Official  aptitude  maximized — expense 
minimized.  I know  not  wbether,  in  any  such 
compressed  form,  it  will  be  found  translate- 

able,  with  correspondent  concisión,  into  your 
present  language.  From  first  to  last,  in  pre- 
paring  these  papers,  I have  kept  a more 
especial  eye  on  what  has  been  represented  to 
me  as  being  the  situation  of  that  country — 1 
need  not  ñame  itto  you — which  is  in  so  prc- 
eminent  a degree  dear  to  me. 

This  plan  is  contained  in  four  out  of  the 
twenty  sections,  or  thereabouts,  ofthe  twciity- 
eight  chapters,  or  thereabouts,  into  which  the 
matter  of  my  proposed  code,  in  its  present 
State,  stands  divided.  Alas ! it  is  not  oven  yet 
completed : still,  so  far  as  regards  the  pro- 
posed text,  it  wants  but  very  little  of  being 
so.  Reasons,  expository  matter,  and  instriic- 
tions  for  the  legislator,  are  settled  in  sub- 
stance,  and  may  from  time  to  time  follow, 
according  as  time  and  occasion  perinit.  My 
hope  is,  that,  in  some  degree,  the  proposed 
text  will  be  found  to  contain  in  itself  the  es- 
sence  ofthe  reasons  by  which  it  was  suggested. 

I inclose  the  titles  of  the  several  chapters 
and  sections  of  the  whole,  as  they  stand  at 

present.  . 1 1 

A circumstance  which,  in  no  inconsiderabio 

degree,  has  contributed  to  the  retardation,  is 
the  necessary  and  most  intímate  connexion 
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which  has  place  betwcen  the  code  of  judicial 
proccdure,  and  that  part  of  the  constitutional 
code  which  regards  the  judiciary  branch  of 
the  official  establishment.  In  that  same  pro- 
ccdure code,  I have  already  made  consider- 
able progress.  In  it  my  endeavour  has  been, 
to  apply  lipón  a national  scale,  as  far  as  cir- 
cumstances  will  allovv,  those  simple  principies 
by  which  the  conduct  of  a kind  and  prudent 
father  is  guided,  in  the  judgment  exercised 
by  him  on  the  conduct  of  his  children.  If  I 
live  to  fiuish  it,  it  will  be  the  íirst  code  of 
procedure  that  ever  had  the  ends  of  justice 
for  its  solé,  or  so  much  as  its  main,  object : 
all  others  having  had  for  their  main  object 
the  advancement  of  the  sinister  interest  of 
their  makers  — the  niling  functionaries ; more 
especially  those  of  the  judiciary  class,  and 
those  their  professional  associates,  from  whom 
tliey  spring : and  to  this  cause  may  be  attri- 
buted  all  that  harshness,  obscurity,  unneces- 
sary  complicatedness,  and  expensiveness,  by 
which  all  the  procedure  codes  as  yet  in  exist- 
ence  are  more  or  less  strongly  marked. 

Another  paper,  which  I now  add,  is  de- 
signed  to  serve  as  a substitute  to  a short  sec- 
tion  in  the  former  edition  — if  I may  so  cali 
it  — of  my  Code ; it  is  that  which  regards  the 
re-eligibility  of  the  members  of  the  legislative 
assembly,  composed  of  deputies  of  the  people. 
The  object  of  it  is,  to  supply,  for  that  most 
important  of  trusts,  a constant  stock  of  com- 
petitors,  composed  of  tried  men,  whose  de- 
grees  of  aptitude,  absoluta  and  comparative, 
have  been  manifested  by  experience  ; instead 
of  placing  things,  as  is  customary,  upon  such 
a footing  that,  whether  the  first  choice  be 
fortúnate,  or  ever  so  unfortunate,  the  people 
find  themselves,  notwithstanding  the  forms 
of  election,  under  a sort  of  necessity  to  con- 
tinué it.  This  point  I flatter  myself  with 
having  secured  ; and  at  the  same  time,  with- 
out  depriving  the  people  of  any  part  of  that 
advantage,  which  is  looked  for  in  the  conti- 
nually  increasing  experience  and  wisdom  of 
those  who  have  distinguished  themselves 
among  their  colleagues. 

PostScript  relative  to  the  ten  Greek  Youths 
brouyht  to  England,  Anuo  1824,  hy  Mr. 
Blaquiere.  — (It  will  be  read  to  the  Legis- 

lative  Council,  or  otherwise  disposed  of 

for  example,  by  being  sent  to  a Govern- 
ment newspaper  — as  they  may  be  pleased 
to  direct.) 

In  regard  to  the  Greek  youths,  whom  Mr. 
Blaquiere  brought  hither  for  education,  I 
have  observed  in  one  of  the  Greek  news- 
papers,  a little  misconception,  which  it  seems 
incurnbent  on  me  to  rectify.  Three  is  there 
mentioaed  as  the  number  for  which  I have 
undertaken  to  provide.  Two,  and  two  only, 
is  the  num^r  to  which  my  engagement  ap- 
phed.  This  appears  frora  the  printed  work 
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published  here  in  Liondon,  by  Colonel  Stan- 
hope,  intituled,  “ Greece  in  1823  and  1824,” 
in  which  is  inserted  the  commission  given  to 
him  on  that  subject  by  me ; as  also  from  my 
correspondence  on  the  subject  with  your  de- 
puties here,  as  contained  in  two  letters,  one 
from  me  to  them,  dáted  March  1824,  the 
other  from  them  to  me,  dated  March  1824 : 
and  the  time  mentioned  as  that  during  which 
my  en gagement  for  their  maintenance  and  edu- 
cation here  was  to  continué,  stands  limited  to 
three  years.  The  expense  to  me  will  be  from 
about  £160  to  about  £180  a-year  — dollars 
850,  more  or  less,  per  annum. 

No  disapppintment  wiU,  I flatter  myself, 
be  experienced  on  that  account.  Ten  is  the 
number  of  youths  whom  M.  Blaquiere  took 
charge  of.  Regretted,  to  the  degree  that  may 
be  imagined,  one  of  them  died  on  the  passage. 
Of  the  nine  that  arrived,  one  has  been  taken 
charge  of  by  a friend  of  mine,  with  whom  I 
am  likely,  every  now  and  then,  to  see  him ; 
my  friend  being  highly  delighted  with  him, 
and  entertaining,  in  relation  to  his  intellectual 
proficiency  and  political  usefulness,  the  most 
sanguine  expectations. 

The  two,  whom,  upon  hearing  the  report 
of  the  trust- worthy  persons  with  whom  they 
have  been  stationed  for  the  purpose  of  learn- 
ing  to  hold  conversation  in  English,  I have 
taken  charge  of,  are  Stamos  Nakos,  son,  if  I 
am  not  inisinformed,  of  an  eparch  of  Livadia, 
and  Eusír.atios  Rallis.  Not  many  days  ago, 
under  the  charge  of  one  of  the  masters,  they 
went  to  the  school,  the  character  of  which, 
as  abundantly  made  known  to  me,  constituted 
an  inducement,  without  which  I should  never 
have  ventured  to  take  upon  myself  so  serious 
a charge.* 

Three  are  thus  accounted  for.  The  other 
six  remain  under  the  care  of  those  of  our  dis- 
tinguished Philhellenists  who  have  so  long 
combined  their  benevolent  labours  under  the 
aggregate  ñame  of  the  Greek  Committee. 

Receive  once  more,  venerable  legislators, 
the  ardent  good  wishes  of  your  laborious  and 
devoted  servant,  Jeremy  Bentham. 

Queen’s-Square  Place,  Westminster, 

January  28,  1825. 

• Nakos,  having  for  a considerable  time  been 
labouring,  to  an  alaiming  degree,  under  the  in> 
disposition  called,  in  familiar  language,  mother- 
sickness,  and  his  mother,  atthe  same  time,  under 
the  corresponding  malady,  was,  at  their  joint  re- 
^est,  sent  back  to  Greece,  under  the  care  of  the 
tnen  Greek  envoys,  Messrs.  Orlando  and  Lu- 
riottis ; but,  when  he  went,  it  was  with  a declared. 
intention  to  come  back  again,  if  he  could  find 
means,  after  a residence  of  a year  or  two  in  his 
native  land.  Rallis,  before  ne  had  passed  at 
Haslewood  his  term  of  tfiree  years,  had  made 
such  progress,  and  conducted  himself  so  well  in 
every  respect,  that  he  received  from  the  raastera 
an  invitation  to  continué  his  residence  at  the 
school,  in  quality  of  usber,  which  invitatkm  h* 
accepted.  i 
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/’y.  Letter  accompanying  the  Cerltficate  of  Je- 
remy  Bentham's  Election  as  a Member  of 
the  Philanthropic  Society  at  Tripolitza. 

Ilgie  T«r  'lígcjtiíecv  Bí»^á/*vv. 

"Attg,  —“Av  xa)  Ss»  va  xag- 

9úiíS  ‘T^rvixovTü/s  ¿sTí  Tx  a^t^iv  ¿g^ÍTutra  <r5f 
,ir»X<T/*ní  (piXort^íai  ffuyygáft.p.a'rá  <rov,  íia  r»v 
¡Taíav  ^gay/tartvovTXi  ¿■^'ViXhv  SXnv,  xa)  treXXy 
áxifitl  úipttKarigav  t¡f  rauf  a’n/atg/vavt  "EXXvvai, 
3i»  hfzvagZ  (A  i'Xav  ravTa  v avaffiwjrñiru  '¿ti  áara 
ríiv  áváyvcoTít  ravruv  ¿(piXñSríVy  xa)  ari  ft  ¿fíXíia 
tcuTH  Sf»  fiívti  x’eXXáxií  xag^ev  t¡¡  ras 

vafteétTixaf  Tav”Eévauf  ftav  igyaaíaf,  %U  ras  ixoi- 
ai  h riargís  (¿av  (¿  tla'TfiXt  ffvvtgyit.  Kara 
Xaivrav  airagxtTtíTav,  (ra'ii/iaXayu  aarúgaus  y^ágiraf, 
xa)  Tai  iTTtó^aftat  iyeíav  xa)  fcaxgeSiBTUTa  }ia  t»v 
iginv  'iiivSÍTniriv  xa)  ¿(píXuav  raZ  araXiTixov  av- 
igú-jrau. 

'Ex  Tuv  avTt^rgoTÚvruv  t5Jí  Kgnrvjf, 

i 'E/jí,  ’AvTaviá^nf, 

’Ev  YíeuirXÍa, 

r{)  II  (23)  AuyaÍTreu,  1824. 

(SOBSTANCE  OF  THE  ABOVE.) 

W)  the  Master  of  Latos,  Jeremy  Bentham. 

Honoured  Sir,  — Though  not  able  to  avail 
myself  of  your  writings  to  their  full  extent, 
I have  received  much  instruction  from  their 
perusal,  and  I trust  they  will  be  permanently 
useful  to  my  country.  Allow  me,  then,  to 
communicate  to  yon  my  ovvn  tbanks,  and  the 
thanks  of  my  countrymen,  and  to  hope  your 
life  may  be  prolonged  many  happy  years.  I 
have  the  honour  to  subscribe  myself,  Sir, 
Eman.  Antoniadis, 

The  Vice-President  of  the 
Jsland  of  Candía,  ^c.  §"C. 
Napoli,  11-23  August  1824. 

12.  ' AgiS.  rau  UgaiTaxáXXao. 
iiXavégx<Tix)>  'Eraigía. 

KaTaraTTirai'O  Kvgios'Ugtfíías  Biviáfírn  íif 
Tviv  <rgárnv  rá^/v  rSf  ^iXavéguanxZi  'ETaiglaf. 

. ’EtáBri  itSauxXÍa  rr¡iS'  AlyaÚTTóv  AcuxS  A'tí¡(  AyiJaj* 
Tv¡iríat-  ' 

'H  ‘ Emrga'Tri,  — N/*ÓX  Vtgaxágttf. 

N.  KaXXÍgynS’ 

Ttú^y ia(  rXagaíxxí- 
'I  aavv  *1  í &IBTB  x*is. 

A»  ft.  At  TB  tXXaí. 

0 Utygnf. 

' 'IubÍvvvis  BXá  b rn  !• 
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Jeremy  Bentham  to  Alexander  Mavro- 
cordato. 

Encouragé  par  Bowring,  je  me  hazarde  á 
vous  adresser  de  cette  maniere,  mon  fils, 
pour  vous  présenter  quelques  petits  conseils, 
qui  conviennent,  ce  me  semble,  á votre  po- 
sition,  et  dont  les  motifs  ne  peuvent  pas  étre 
méconuus.  Pour  fondement,  je  suppose  (car 
dans  toute  autre  supposition,  il  ne  vaudrait 
pas  la  peine  de  lire  davantage) — je  suppose 
qu’á  1 egard  de  quelqué  partie  de  mon  projet 
ue  code  constitutif,  il  n’y  auroit  pas  de  re- 
pugnance  á en  faire  plus  ou  moins  d’usage. 
Or  c’est  en  vous  que  je  crois  voir  le  chef  des- 
tiné de  la  république.  Dans  mon  code  le  chef 
ne  s’appelle  que  Premier  Ministre,  soumis  en- 
tiéreraent  au  corps  legislatif,  comme  celui-ci 
est  au  peuple  en  sa  qualité  de  corps  constitutif. 
Nonobstant  cette  double  sujettion,  voilá,  ce 
me  semble,  un  poste  qui  ne  serait  pas  á dédui- 
gner  par  quelque  individu  que  ce  soit,  méme 
par  celui  qui  sans  cela  serait  le  chef  et  le  seul 
chef.  Car  vous  voyez,  ou  bien  vous  verrez, 
comme  il  a sous  ses  ordres  tous  les  sous-mi- 
nistres  dans  les  départemens  desqnels,  pris 
dans  leur  ensemble,  est  compris  le  total  de 
l’autorité  administrative;  et  comme  c’est  á 
lui  á les  deplacer  aussi  bien  qu’á  les  placer : 
et  qu’il  n’est  pas,  comme  le  chef  des  Etats 
Unis,  éntravé  par  un  senat,  lequel,  tout  en 
lui  allégeant,  et  rendant,  pour  ainsi  dire,  in- 
eíTectif,  le  joug  de  la  responsabilité,  lui  6te 
en  méme  tems  á l’égard  du  placement  d’une 
grande  partie  des  fonctionnaires  en  sous  ordre 
vingt-une  sur  vingt-deux  parties:  puisqu’il  ne 
peut  rien  faire  dans  ce  genre  sans  le  consente- 
ment  de  la  majoiité  de  leur  nombre,  c’est  á 
dire  de  quarante:  ainsi  il  ne  tient  qu’á  eux 
d’exiger  que  sur  chaqué  vingt-deux  places 
chacun  d’eux  place  un  de  ses  proteges,  en  lui 
laissantja  vingt-deuxiéme. 

Quant  á cette  double  sujétion  ci-dessus, 
je  n’y  vois  rien  qui  devroit  vous  donner  le 
sentiment  d’un  gene  incommode ; ni  par  rap- 
port  á l’intérét  de  l’état,  ni  par  rapport  á votre 
intérét  en  particulier.  II  me  semble,  que  si 
vous  avez  le  bonbeur  de  posséder  le  degré 
de  popularité  que  l’on  dit  que  vous  possédez, 
vous  n’en  souífreriez  rien  en  effet.  Car,  au 
gré  du  peuple  en  son  entier,  je  ne  Murois 
m’imaginer  comment  un  homme,  qui,  sous 
une  forme  de  gouvernement  provisoire,  est  en 
eíFet  le  chef  de  l’état,  puisse  mieux  mériter, 
qu’en  le  placeant  ce  méme  peuple,  au  moyeri 
du  pouvoir  constitutif,  sur  la  tete  de  la  puis- 
sance  legislative ; laquelle,  sans  cette  subor- 
donnation,  auroit  le  pouvoir  absolu,  puisqu  elle 
n’est  pas  éntravée  par  aucune  puissance  coor- 
donnée,  par  aucun  autre  corps  politique,  ni 
par  un  veto  dans  les  mains  d’aucun  individu. 
Cela  étant,  si  pour  accepter  la  position  que 
je  vous  destine,  vous  avez  un  sacrifice  a faire 
en  apparence,  ma  pensee  est,  que  dans  votre 
particulier  ce  ne  serait  qu’en  apparence 
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puisque  ce  que  vous  perdiicz  en  pouvoir  no- 
minal et  ostensible,  vous  en  gagneriez  l’equi- 
valent,  et  máme  d’avantage,  en  influence  effec- 
tive;  si  cela  est,  la  diminution  de  pouvoir 
eíTeetif  ne  serait  pas  pour  vous : elle  ne  se- 
rait  que  pour  vos  successeurs.  Vous  l’aunez 
pour  la  vie  ce  pouvoir  si  solide,  á moins  que 
le  corps  legislatif  ne  s’avise  á vous  deplacer : 
inais  si  vous  vous  conduisez  de  fafon  a con- 
Ecrver  l’estime  du  peuple,  le  corps  legislatif, 
soumis  comme  il  est  au  pouvoir  constitutif 
de  ce  méme  peuple  — ce  corps  dont  chaqué 
inembre  peut  en  tout  tems  étre  deplacé  par 
ses  commettans — n’oseroit  pas  vous  deplacer. 

Au  reste,  quant  á ce  pouvoir,  que  j’appelle 
didocatif,  que  je  donne  au  peuple,  non  seule- 
inent  á 1 egard  des  membres  du  corps  légis- 
latif,  et  cela,  mais  aussi  á l’égard  du  premier 
ministre,  ne  craignez  pas  qu’il  n’en  abuse  á 
votre  prejudice.  Oui,  si  en  deplaceant  un 
premier  ministre,  il  pourrait  en  méme  tems 
en  mettre  un  autre  á sa  place  ; car,  dans  ce 
cas,  il  ne  sauroit  manquer  tel  et  tel  boute- 
feu,  constamment  emploié  á les  engager  á 
deplacer  le  fonctionnaire  actucl,  sans  raison 
valable,  et  seulement  pour  l’avantage,  á lui 
boutefeu,  de  s’emparer  de  la  dépouille  ou  de 
la  faire  donner  á quelqu’un  avec  lequel  il  agit 
en  concert. 

Mais,  d’aprés  le  code  dont  il  est  question, 
aucun  meneur  du  peuple  ne  sauroit  se  faire 
un  profit  particulier,  de  cette  fa9on  ni  d’au- 
cune  autre : ainsi,  si  jamais  il  se  trouvoit 
quelqu’un  assez  hardi  pour  en  faire  la  propo- 
sition,  ce  ne  pourroit  étre  que  dans  la  per- 
suasión que  le  bien  de  l’état  demande  ce 
changement  d’une  maniére  imperieuse  : per- 
suasión, dans  laquelle,  pour  réussir,  il  lui  fau- 
droit  la  concurrence,  active  et  soutenue,  de  la 
majorité  du  peuple. 

On  verroit,  il  est  vrai,  le  corps  legislatif 
et  le  corps  constitutif,  c’est  á dire  le  peuple, 
au-dessus  de  vous : ainsi,  ce  n’est  que  provi- 
sionellement  que  l’on  vous  verroit  place  pour 
le  vie ; puisque  non  seulement  le  corps  légis- 
latií  mais  aussi  le  corps  constitutif,  auroit 
toujours  le  pouvoir  de  vous  deplacér. 

Mais,  au  lien  d’un  pouvoir  adverse,  le  pou- 
voir du  corps  constitutif  seroit  pour  vous  une 
sauvegarde : car  si,  par  avoir  bien  servi  les 
intéréts  du  peuple,  le  corps  legislatif  s’aviíe- 
rait  de  vous  deplacer,  il  ne  manqueroit  pas 
d encourir  le  ressentiment  du  peuple,  et  par 
la,  1 influence  individuelle  des  membres  de  ce 
corps  seroit  reduite  á nullité. 

Et  ce  pouvoir  du  corps  constitutif,  quelque 
grand  qu  il  paroisse,  puisqu’il  renferme  celui 

de  deplacer  tous  ses  fonctionnaires qu’est- 

^ n’est  qu’un  pouvoir  purement 
defensif,  et  il  n’y  a aucun  motif  par  lequel  il 
pourroit  étre  conduit  á en  abuser.  Oui ; s’il 
8 y trouvoit  attaché  le  pouvoir  de  placer,  ne 
fut-ce  qu’un  seuí  individu,  dans  une  situation, 
uouee,  soit  d’un  grande  masse  de  richesse, 
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soit  d’un  grand  pouvoir ; dans  ce  cas,  il  en 
auroit  et  la  tentation  et  le  moyen  ; car,  daña 
chaqués  corps  de  votans  il  y auroit  quelque 
meneur,  qui,  pour  acquérir,  soit  pour  lui- 
méme,  soit  pour  un  associé,  l’objet  désirable, 
s’efforcerait  d’en  faire dépouiller  le  possesseur. 
Mais  sous  le  code  proposé,  bormis  les  siéges 
dans  l’assemblée  legislative,  ni  le  corps  con- 
stitutif en  son  entier,  ni  aucune  de  ses  sec- 
tions,  n’ala  moindre  place  á donner ; de  toutes 
les  places,  le  patronage  se  partage  entre  vous 
et  le  ministre  de  la  justice ; et  ces  places  dans 
l’Assemblée,  il  n’y  en  a aucune,  qui  donne 
au  possesseur  dans  son  particulier  le  moin- 
dre objet  de  convoitise : le  seul  objet  de  la 
sorte,  dans  la  collation  duquel  il  posséde  la 
moindre  influence  directe,  c’est  l’office  de 
premier  ministre  : et  dans  l’exercice  de  cette 
fonction  il  n’a  qu’un  pouvoir  fractionnaire, 
n’étant  á cet  égard  rien  par  lui-méme : — rien, 
sans  avoir  avec  lui  la  majorité  de  ses  collégues. 
Je  finis  á la  Romaine  — Vale  et  me  ama. 

(TRANSLATION.) 

Encouraged  by  Bowring,  I venture  to  ad- 
dress  you  in  tbis  manner,  ray  son,  for  the 
purpose  of  suggesting  to  you  a few  consider- 
ations  which  present  tbemselves  to  my  view, 
as  being  applicable  to  the  position  you  are  in. 
Of  the  liberty  I am  thus  taking,  the  motives 
are  too  obvious  to  be  in  danger  of  being  mis- 
understood.  For  a postúlate  I assume  — for, 
but  for  tbis  supposition,  all  motive  for  reading 
further  would  be  wanting  to  you  — I assume 
that,  in  regard  to  tbis  or  tbat  part  of  my 
project  of  a constitutional  code,  there  will  not 
be  on  your  part  any  insurmountable  repug- 
nance  to  the  making  more  or  less  use  of  it. 
To  tbis  supposition  I add  another,  namely, 
that  in  you  I behold  the  destined  chief  of  the 
republic.  In  this  code  of  mine,  the  appella- 
tion  of  the  chief  single-seated  functionary  is 
simply  Prime  Minister  — his  situation  alto- 
gether  subordinate  to  that  of  the  legislative 
body,  as  that  of  the  legislative  body  is  to  that 
of  the  people,  in  their  quality  of  constitutive 
body.  Notwithstanding  this  two-graded  sub- 
ordination,  here,  in  my  view  of  the  matter, 
is  a situation  not  likely  to  be  an  object  of  dis- 
dain,  even  to  a person  who  otherwise  would 
be  a chief,  and  even  the  solé  chief;  for,  you 
see,  or  at  íeast  may  see,  how  it  is,  that  under 
his  direction  are  all  the  several  ministers,  in 
whose  departments,  taken  in  the  aggregate, 
is  comprised  the  aggregate  of  the  administra^ 
tive  authority,  and  in  what  way  it  is  in  his 
power  to  dislócate  them  (as  I cali  it)  as  well 
as  lócate  them ; and  that  his  authority  is  not, 
like  that  of  the  chief  of  the  United  States, 
clogged  by  that  of  a senate,  which,  while  on 
the  one  hand  it  lightens  to  such  a degree  as 
almost  to  render  inefíicient  the  yoke  of  his 
responsibility,  strips  bim,  at  the  same  time, 
of  one-and- twenty  out  of  two-and-twenty 
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parís  of  his  power  of  location,  with  regard 
to  eaoli  of  a great  parí  of  the  whole  number 
of  functionaries  whose  situation  is  subordínate 
to  his,  For  (the  number  of  the  members  of 
the  senate  being  forty)  nothing  in  tbis  way  can 
he  do  without  the  consent  of  a raajority  of 
that  number,  that  is  to  say,  one-and-twenty 
at  the  least ; a consequence  of  which  is,  that 
it  rests  at  all  times  with  each  of  them  to 
obtain  a situation  of  this  sort  íbr  one  of  his 
protégésy  on  condi tion  of  leaving  to  the  pre- 
sident  (such  being  their  title  of  their  chief 
functionary)  the  undisturbed  nomination  of 
one  other,  and  no  more  than  one. 

As  to  the  above-mentioned  double-graded 
subordination,  so  to  style  it,  I see  nothing  in 
it  that  will,  when  viewed  in  its  true  light, 
present  to  you  the  image  of  a troublesome 
yoke ; troublesome  either  with  reference  to 
the  interest  of  the  community  at  large,  or 
with  reference  to  your  own  personal  interest 
in  particular.  It  seems  to  me,  that  if  you 
have  the  felicity  of  possessing  that  degree  of 
popularity  which  you  are  said  to  possess,  the 
yoke,  such  as  it  is,  is  one  from  which  you 
will  not  feel  any  real  inconvenience ; for  it 
seems  not  to  me  in  what  way  it  is  possible 
for  a man  who,  under  a popular  form  of  go- 
vernment,  is  in  eíFect  as  well  as  in  ñame  the 
chief  of  the  state,  in  any  other  way  more  ef- 
fectually  to  recommend  himself  to  the  favour 
of  the  whole  body  of  the  people,  than  by  put-  .. 
ting  and  keeping  that  same  body  in  eíFect  over 
the  head  of  the  legislative  authority  — that 
same  authority  which,  but  for  this  subordi- 
nation, would  he  in  possession  of  absolute 
power,  not  being  shackled  by  any  other  au- 
thority that  is  co-ordinate  to  it,  by  any  other 
body  politic,  ñor  by  a veto  in  the  hands  of  any 
single  person.  This  being  the  case,  if  so  it  be 
that,  by  giving  your  acceptance  to  the  situa- 
ation  which  I have  thus  marked  out  for  you, 
a sacrifico  of  any  sort  would  be  to  be  made 
by  you,  my  notion  of  the  matter  is,  that  in 
your  own  individual  instance  any  such  sacri- 
fice  would  be  in  appearance  only  ; the  case 
being,  that  for  whatever  you  lost  in  nominal 
and  ostensible  power,  you  would  gain  more 
than  the  equivalent  in  eíFective  influence : in 
which  case,  the  diminution  of  power  would 
not  apply  to  you ; it  would  be  confined  to  your 
successors.  This  power,  substantial  as  it  is, 
you  would  possess  for  life,  in  every  other  case 
than  that  of  the  legislative  body’s  taking  upon 
itself  to  displace  you ; but  if  you  do  but  so 
comport  yourself  as  to  preserve  the  esteem 
of  the  people,  the  legislative  body,  subject 
as  it  is  to  the  constitutive  power  of  this  said 
people.  Hable  as  every  member  of  it  is  to  be 
displaced  by  that  part  of  the  people  of  which 
his  electors  are  composed,  would  not  daré  to 
attempt  to  remove  you. 

Ñor  yet,  in  regard  to  this  power,  which  I 
cali  the  dislocative  power,  and  which  I give 
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to  the  people,  exerclsable  not  only  on  the 
members  of  the  legislative  body,  but  also  on 
the  prime  minister  himself,  fear  not  its  heing 
abusively  employed  to  your  prejudice.  Yes, 
if,  after  displacing  a prime  minister,  it  were 
also  in  their  power  to  put  another  in  his  place ; 
for  in  that  case  seldom  would  there  be  any 
want  of  this  or  that  demagogue,  whose  con- 
stant  object  and  employment  it  would  be  to 
engage  them  to  displace  the  functionary  in 
office,  whoever  he  was ; to  displace  him  with- 
out any  sufficient  reason,  and  for  no  advantage 
to  anybody  but  this  same  demagogue,  whose 
object  it  would  be,  either  to  possess  himself 
of  the  spoil,  or  to  get  it  bestowed  upon  some 
one  with  whom  he  was  in  league. 

But  under  the  code  in  question,  no  such 
sinister  profit  could  any  leader  of  the  people 
make,  either  in  this  way  or  in  any  other,  the 
solé  power  of  filling  up  the  gap  remaining 
with  the  legislature.  Thus  it  is,  that,  should 
there  ever  appear  a person  bold  enough  to 
bring  forward  any  such  proposition,  it  could 
not  be  any  otherwise  than  under  the  persua- 
sión, that  the  good  of  the  state  presented  an 
imperative  demand  for  the  proposcd  change ; 
a persuasión  by  which  no  effect  could  be  pro- 
duced  in  any  other  case  than  that  of  its  being 
shared  in  by  the  raajority  of  the  people. 

True  it  is,  there  would  be  the  legislativo 
body — there  would  be  the  constitutive  autho- 
rity ; that  is  to  say  the  people,  in  a situation 
superior  to  your’s ; insomuch  that  it  is  but 
provisionally  that  you  would  be  seated  in  it 
for  life,  since,  as  above  stated,  not  only  that 
same  legislative  body,  but  that  same  consti- 
tutive body,  will  always  have  it,  each  of  them, 
in  its  power  to  displace  you. 

But  instead  of  a power  adverse  to  your’s, 
that  of  the  constitutive  body  would  be  a safe- 
guard  to  it ; for  if  on  account  of  your  having 
done  good  Service  to  the  interests  of  the 
people,  the  legislative  body  were  to  take  upon 
it  to  displace  you,  it  could  not  fail  thereby  to 
incur  the  displeasure  of  the  people  ; by  which 
means,  each  individual  whose  conduct  had 
been  adverse  to  you,  would  find  his  influence 
in  the  body  reduced  to  nothing. 

And  this  same  dislocative  power,  thus  gíven 
to  the  constitutive  body,  vast  as  it  appears, 
since  it  ineludes  in  it  the  power  of  displacing 
every  other  functionary  in  the  state,  what  is 
it  in  effect  ? It  is  nothing  more  than  a purcly 
defensivo  power,  not  exposed  to  the  action 
of  any  motive,  of  the  operation  of  which  the 
abuse  of  it  would  be  a natural  consequence. 
Yes,  if  attached  to  it  there  were  any  power 
of  placing,  tbough  it  were  no  more  than  a 
single  individual,  in  a situation  endowed  with 
a large  mass,  either  of  the  matter  of  weallh, 
or  of  the  matter  of  power  : in  either  case,  the 
people  would  at  once  be  in  possession  of  the 
means  and  the  motive  for  making  a niis- 
chievous  exercise  of  such  its  power ; for,  us 
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ttbovc,  in  each  body  of  voters  tbere  would  be 
some  leader,  who,  to  obtain,  either  for  him- 
self  or  for  some  associate,  this  object  of  desire, 
would  be  making  it  bis  business  to  endeavour 
to  despoil  the  possessor  of  it.  But,  under  the 
proposed  code,  no  situation  whatever,  except 
thatof  a seat  in  the  legislatiye  assembly,  has 
the  constitutive  body,  either  in  itc  entirety,  or 
in  any  of  its  sections,  the  power  of  confernng. 
Of  all  official  situations,  the  patronage  would 
be  divided  between  you  and  the  minister  of 
justice;  and  of  these  sameseats  in  the  as- 
sembly,  tbere  is  not  one  which  gives  to  the 
possessor  in  his  single  capaeity  any  the  least 
object  of  general  desirc ; the  only  object  of 
that  kind,  in  the  conferring  of  which  any 
member  of  the  legislativa  body  possesses  so 
much  as  the  smallest  degree  of  direct  influ- 
ence  (with  the  exception  of  the  situation  of 
minister  of  justicej  is  that  of  prime  minister, 
and  in  the  exercise  of  this  function,  the  mem- 
ber possesses  no  other  power  than  vvhat  may 
be  called  a fractionary  one,  he  being  as  no- 
body  taken  by  himself—  as  nobody  except  in 
so  far  as  he  has  along  with  him  the  majority 
of  his  colleagues. 

I conclude  in  the  Román  style,  “ Fai?,  et 
me  ama." 

IX.  SOUTH  AMERICA. 

1.  Letter  from  Bemardino  Rivadavia  to 
Jeremy  Bentham. 

Monsieür,  — J’ai  emporté  de  votre  ville  le 
profond  regret  de  n’avoir  pas  eu  le  bonheur  de 
vous  trouver  visible,  lorsque  je  me  rendís  á 
votre  maison,  afin  d’avoir  l’honneur  de  pren- 
dió congé  de  vous.  C’est  une  occasion  de 
m’instruire  que  le  sort  m’a  ravie,  et  que  je 
souhaiterois  bien  reparar,  autant  que  possible, 
en  obtenant  quelques  mots  de  réponse  á celle- 
ci.  Jamais  le  souvenir  flatteur  des  procedes 
obligeans  dont  vous  avez  daigné  m’bonorer, 
pendant  mon  sejour  á Londres,  ne  s’éffacera; 
et  croyez  que  je  saisirais  avec  bien  de  l’em- 
pressement  l’occasion  qui  s’offrirait  de  vous 
en  temoigner  ma  vive  reconnaissance. 

Depuis  le  dernier  instant  que  j’eus  l’hon- 
neur  de  passer  avec  vous  (ü  y a plus  de 
dix-huit  mois,)  je  n’ai  cessé  de  méditer  vos 
principes  en  matiére  de  legislation;  et  á mon 
retour  ici,  j’ai  éprouvé  une  satisfaction  bien 
grande,  en  voyant  les  profondes  racines  qu’ils 
jettaient,  et  l’ardeur  de  mes  concitoyens  á les 
adopter.  Vous  verrez,  Monsieür,  que  le  ré- 
glement  de  notre  chambre  des  deputés  ci- 
joint,  que  j’ai  eu  l’honneur  de  lui  proposer  et 
qu  elle  a sanctionne  dans  une  de  ses  séarices, 
cst  entierement  basé  sur  les  incontestables  et 
frappantes  yérités  contenues  dans  votre  ouv- 
rage  sur  la  tactique  des  assemblées  legisla- 
tiyes;  et  dans  la  chaire  de  droit  civil  que  j’ai 
tait  instituer,  se  professent  les  principes  eter- 
nelB,  demontres  si  savamment  dans  votre 
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cours  de  legpslation  (publié  par  M.  Dumont,) 
ouvrage  destiné  á faire  marcher  a pas  de  géant 
la  civilisation  chez  les  peuples  assez  heureux 
pour  savoir  l’apprécier. 

Vous  me  ferez  le  plus  sensible  plaisir  si  vous 
daignez,  dans  la  réponse  que  j’ai  deja  sollici- 
tée  de  votre  bonté,  et  que  j’attends  avec  une 
impatience  proportionnée  au  prix  que  j’y  at- 
tache,  me  donner  votre  avis  sur  ce  máme 
réglement  de  la  chambre,  et  m’indiquer  les 
changemens,  additions,  ou  modifications  qu’il 
vous  paráitrait  nécessaire  d’y  faire.  L’amour 
de  l’humanité  qui  vous  anime,  me  porte  ácroire 
que  ma  priére  ne  vous  semblera  point  impor- 
tune, et  aussi,  que  vous  ne  lirez  point  sans 
intrét,  le  précis  des  ameliorations  que  la  na- 
tion  se  glorifie  de  devoir  á l’impulsion  que  je 
m’eflbrce  de  donner  aux  choses,  guidé  par  vos 
sages  préceptec.  Ainsi  done  vous  saurez  que 
je  me  suis  appliqué  á réformer  les  anciens 
abus  de  toute  espéce,  qui  pouvaient  se  ren- 
contrer  dans  l’administration ; á empécher  que 
d’autres  ne  s’établissent ; á donner  aux  sé- 
ances  de  la  Chambre  des  Représentans  la 
dignité  qui  leur  con  viennent ; á favoriser  l’éta- 
blissement  d’une  banque  nationale  sur  des 
bases  solides;  á réformer,  aprés  leur  avoir 
assuré  une  indemnité  juste,  les  employés 
civils  et  militaires  qui  surchargeoient  inutile- 
ment  l’état ; á protéger  par  des  loix  repres- 
sives  la  súreté  individuelle ; á ordonner  et 
faire  exécuter  des  travaux  publics  d’une  uti- 
lité  reconnue;  á protéger  le  commerce,  les 
Sciences  et  les  arts;  á provoquer  une  loi, 
sanctionée  par  la  chambre,  qui  réduit  de 
beaucoup  les  droits  de  douane ; á provoquer 
également  une  réforme  ecclésiastique  bien  ne- 
cessaire,  et  que  j’ai  l’éspérance  d’obtenir;  en 
un  mot,  á faire  tous  les  changemens  avanta- 
geux  que  l’espoir  de  votre  honourable  appro- 
bation,  m’a  donné  la  forcé  d’entreprendre,  et 
me  fournira  celle  d’exécuter. 

Agréez,  Monsieür,  l’assurance  de  ma  par- 
faite  estime,  et  á l’avance,  l’hommage  de  ma 
reconnaissance,  pour  la  réponse  que  j’attend 
de  votre  bonté. 

(Signé)  Bernar.  Rivadavia.* 

Buenos  AyreSi  le  26  Aout  1822. 

(TRANSLATION.) 

SiR,  — I sincerely  regret  not  having  had  the 
pleasure  of  seeing  you,  when  I called  atyour 
house  previous  to  my  leaving  London,  in  or- 
der  to  bid  you  fare  well.  It  would  ha  ve  proved 
an  opportunity  of  instruction,  of  which  fate 


• At  the  recommendation  of  Mr.  Bentham, 
Mr.  Rivadavia  sent  two  of  his  sons  to  Messrs. 
Hill’s  school,  at  Hazlewoqd,  near  Birmingham, 
from  which  an  olF-set  is  just  planted  at  Bruce 
Castle,  near  Tottenham ; and  so  weU  satisfied  has 
Hlr.  Rivadavia  been  with  the  situation  of  these 
his  sons,  that  six  more  pupils  have  come  from 
that  part  of  late  Spanish  America,  making,  in 
the  whole,  eight,  among  whom  some  others  are 
relations  of  Mr.  Rivadavia. — Ed.oforig.  Edit, 
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has  deprived  me,  and  whích  loss  I wishto  re- 
pair  in  as  fer  as  it  is  possible,  by  obtaining  a 
fe  w words  of  reply  to  this  letter.  Never  will 
the  flattering  marks  of  kindness  which  you 
loaded  me  with  during  my  stay  in  London, 
be  effaced  from  my  recoUection ; and  believe 
me,  I shall  embrace  eagerly  every  opportu- 
nity  of  showing  my  lively  gratitude. 

Since  the  last  moment  that  I had  the 
honour  to  pass  with  you  (now  more  than 
eighteen  months  ago,)  I have  never  ceased  to 
medítate  on  your  principies  of  legislation ; and 
on  my  return  here,  I have  experienced  very 
great  satisfaction  in  seeing  the  deep  root  which 
they  have  taken,  and  the  ardour  of  my  fellow- 
dtizens  to  adopt  them.  You  will  observe,  Sir, 
that  the  annexed  regulation  of  our  chamber 
of  deputies,  which  I had  the  honour  to  pro- 
pose to  it,  and  which  it  has  sanctioned  in  one 
of  its  sittings,  is  entirely  founded  on  the  in- 
contestable and  striking  truths  contained  in 
your  work  upon  the  tactics  of  legislativa  as- 
semblies ; and  in  the  chair  of  civil  law  which 
I have  instituted,  they  profess  the  eternal 
principies  so  learnedly  demonstrated  in  your 
course  of  legislation,  (published  by  Mr.  Du- 
mont,)  a work  destined  to  cause  civiüzation 
to  march  \vith  gigantic  strides  amongst  those 
States  that  are  happy  enough  to  appreciate  it. 

You  will  confer  upon  me  the  most  sensible 
pleasure,  in  your  reply  to  this,  which  I have 
before  solicitad,  and  which  I anxiously  wait 
for,  with  an  impatience  equal  to  the  high  valué 
I attach  to  it,  by  giving  me  your  advice  re- 
specting  this  same  regulaion"  of  the  chamber, 
andto  poitit  out  tome  ttii  changes,  additions, 
or  modifications,  which  you  may  think  proper 
to  make  in  it.  The  philanthropy  which  ani- 
mates  you,  induces  rae  to  hope  my  expecta- 
tions  will  not  seem  importúnate,  and  also  that 
you  will  read  with  interest  the  particulars 
of  the  amelioration  of  a nation,  who  glory  in 
having,  through  my  exertions,  received  the 
impulse  from  your  sage  precepts.  You  will 
also  perceive  that  1 have  applied  myself  to 
reform  the  ancient  abuses  of  all  kinds  found 
in  our  administration,  and  to  prevent  the  es- 
tablishing  of  others,  to  give  to  the  sittings  of 
the  chamber  of  representativos  the  dignity 
which  becomes  them ; to  favour  the  establish- 
ment  of  a national  bank  upon  a solid  basis ; 
to  retrench  (after  having  allowed  them  a just 
indemnity)  those  civilians  and  military  who 
incumber  uselessly  the  State ; to  protect  in- 
dividual property;  to  cause  to  be  executed 
all  public  Works  of  acknovvledged  utility ; 
to  protect  commerce,  the  Sciences,  and  the 
arts ; to  promúlgate  a law  sanctioned  by  the 
chamber,  which  reduces  very  raaterially  the 
custom-house  duties;  to  promote  equally  an 
í*cclesiastical  reforra,  which  is  very  needful, 
and  which  I hope  to  accomplish:  in  one 
Word,  to  make  all  the  advantageous  altera- 
iions  which  the  hope  of  your  approbation  has 
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given  me  the  strength  to  undertake,  and  will 
enable  me  to  execute. 

Accept,  Sir,  the  assurance  of  my  perfect 
esteem,  ^d  my  anticipated  gratitude  for  the 
reply  which  I hope  from  your  goodness. 

(Signed)  Bernar.  Rivadavia. 

Buenos  Ayres,  26th  August  1822. 

2.  (Copy.) — José  del  Valle,  Guatelama,  to 
Jeremy  Sentham. 

Señor,  — Sus  obras  le  dan  el  titulo  glo- 
rioso de  legislador  del  mundo.  Los  que  han 
sido  llamados  por  sus  destinos  á formar  ó 
discutir  projectos  de  códigos  civiles  ó crimi- 
nales han  pedido  luces  a V. ; y yo  tengo  mas 
que  otros  necessidad  de  ellas. 

La  Assemblea  de  este  Estado  de  Guate- 
mala se  ha  servido  nombrarme  individuo  de 
la  comisión  que  debe  formar  nuestro  codigo 
civil.  Yo  he  vuelto  los  ojos  a V.  y sus  dignas 
obras.  Tengo  algunas;  me  faltan  otras;  y 
sus  pensamientos  serian  por  mi  de  precio  in- 
finito. 

Permitame  V.  le  suplique  vuelva  su  aten- 
ción á una  república  que  acaba  de  nacer,  y 
cuia  felicidad  me  intereza  en  el  grado  mas 
alto.  Sírvase  comunicarme  sus  pensamientos. 
Sabrá  apreciarlos  quien  ofrece  á V.  los  respe- 
tos y consideración  con  que  tengo  el  honor  de 
ser  su  mas  ato.  serv.  José  del  Valle. 

A Mr.  Jeremías  Bentham. 

(TRANSLATION.) 

Sir,  — Your  works  give  you  the  glorious 
title  of  legislator  of  the  world.  Those  whose 
lot  it  has  been  to  be  called  on  to  prepare,  or 
to  discuss,  projects  of  civil  or  criminal  code, 
have  requested  your  guidance ; I,  more  than 
any,  feel  the  want  of  it. 

The  Assembly  of  this  State  of  Guatemala 
has  been  pleased  to  ñame  me  a member  of  the 
committee  for  forming  our  civil  code.  I turn 
my  eyes  to  you  and  your  excellent  writings : 
some  I have,  others  I have  not ; but  your 
thoughts  would  be  of  infinite  valué  to  me. 

Allow  me,  then,  to  entreat  you  will  turn 
your  attention  to  this  newly-born  republic, 
whose  happiness  is  of  the  highest  interest  to 
me.  Kindly  communicate  your  ideas,  which 
will  be  duly  appreciated  by  him  who  offers 
you  all  the  respect  and  attention  with  which, 
&c.  &c.  (Signed)  José  del  Valle. 

To  Mr.  Jeremy  Bentham. 

**  In  Brazil,  a little  before  the  act  of  des- 
potism,  or  say  the  revolution,  by  which  the 
Emperor  dissolved  the  Cortes,  shipping  off 
the  supposed  democratically  disposed  mem- 
bers,  some  to  the  Península,  others  to  Goa, 
in  Hindostán,  José  Bonifacio  d’Andrade,  the 
then  prime  minister,  raade  no  seciet  of  his 
intentions,  on  the  meeting  of  the  Cortes,  to 
raove  that  application  should  be  made  to  Mr. 
Bentham  for  his  assistance  in  the  formation 
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of  a code  for  that  state.  This  interition  of 
his  had  been  twice  dedared  in  conversation, 
witb  WíUiam  Effingham  Lawrence,  Esq., 
who,  in  a vessel  of  his  own,  touched  at  Rio 
Janeiro,  in  his  way  to  Van  Diemen’s  Land. 
This  information  is  contained  in  a series  of 
highly  interesting  letters,  written  from  thence 
by  Mr.  Lawrence  to  Mr.  Bentham. 

These  letters,  with  the  two  passages  to  the 
above  effect  in  them,  were  seen  by  several  of 


Mr.  Bentham’s  frienda;  but,  haring  be^leni, 
out  or  mislaid,  cannot  at  this  moment  be  re. 
covered.  The  passages  particularly  in  que»- 
tion  were  scarcely  longer  than  those  here 
employed  in  giving  intimation  of  them.  But 
in  those  same  letters  there  was  a great  deal 
more  about  the  cognizance  taken  of  Mr. 
Bentharo’s  works  by  the  statesmen  in  ques- 
tion,  and  others  belong^g  to  diflferent  parties. 
— Éd.  of  original  Edition. 
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